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USDA Federal Order Reform Committees

1) Basic Formula Committee

2) Classification Committee

 3) Identical Provisions Committee

4) Pricing Structure Committee
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1A

1B.

3A.
3B.

Six Class | Pricing Options

Location Specific Differential: $1.60

in the Upper Midwest, West, and
Southwest plus an added component
in other regions

Modified Location Specific Diff rential:
$1.00 plus an added component that
covers cost of moving bulk milk to
deficit markets

Relative Use Differential: $1.60 plus

component based on ratio of Class |
milk to other uses of milk

Flat Differential: $1.60 in ai markets

Flat Differential Modified by Class | Use:
(a) $2.00 in markets < 702 Class |
(b) $2.00 + $0.075 (Class | % - 70%)
in markets > 70% Class |

Demand Based Differential: $1.00 fixed

differential plus transportation credit
based on location of reserve milk
supplies

Jo5




Changes In Classification

Eggnog from Class II to Class 1

Cream Cheese from Class III to Class 11
Cultured Buttermilk will be Class 1

. Buttermilk biscuit mix, biscuit blend, and
blend for baking will be Class 11

Allow dzverted milk between orders to be
allocated to Class I

806




Below is a projected time line for implementing the Farm Bill Federal milk marketing order

reforms within the statutory deadline.

Program Announcement to interested parties advising of FAIR Act
requirements and procedure to be followed.

Late Spring 1996

Announce preliminary mergers and pricing structure in an announcement
‘to interested parties.

Late Fall 1996

Hold informal discussion sessions with the public to further develop
preliminary mergers and pricing structure as requested.

Winter 1996-97

Announce revised marketing areas, pricing structure and concepts for
specific order provisions.

Late Spring 1997

Hold informal discussion sessions with the public to further develop
order provisions as requested.

Late Spring 1997

’Issue proposed rule in Federal Register. Interested parties will be
provided 60 days to submit written comments,

Weinter=39 \
Dcéc ‘9 Z/J‘a'n 78’

Issue final rule in Federal Register.

Summer 1998

+
Conduct informational meetings with interested parties about the new Summer 1998
orders. ’
Conduct referendum to determine producer approval. | Fall 1998
Fall 1998

Publish final order in Federal Register.

New orders effective.

January 1, 1999

”.‘Q"‘.'H'I...




Matters At Issue In FMMO'’s

1. Continued existence of the program

2. Size and purpose of Class |
differentials

3. Market, regional, or national pooling

4. Single basing point vs. multiple
" basing points for Class | pricing

5. Uniformity of multiple component
pricing

6. Replacement for the "modified”
M-W price

7. Resolving the California issue, e.g., y
Is Class IlI-A pricing an answer?

308



News Release

WISCONSIN FEDERATION OF COOPERATIVES « 30 West Miftlin Street, Suite 401

NOVEMBER 6, 1997 For more information, contact:
Lori Weaver, Director of Dairy
Marketing/Director of Communications,
Wisconsin Federation of
Cooperatives, (608) 258-4400

For Immediate Release

New Hope for Pricing Reform
Federation says judge’s decision lends merit

to Midwest’s arguments for major price reforms

~MADiSON-;A landmark decision by a U.S. District Judge stating that a major portion of
the federal milk pricing system should be eliminated should bide well for Upper Midwest
dairy cooperatives and others in the region pushing for change in the system, according
to Rod Nilsestuen, president and CEQ, Wisconsin Federation of Cooperatives (WFC).
“Yes, there might be an appeal, and yes, there will likely be repercussions felt
from other regions, but more importantly | think we are seeing a shift in the dynamics of
working for major federal milk marketing order reform,” says Nilsestuen. “And | think

that's a shift in our favor.”

-more-

¢ Madison, WI 53703 « Phone (608) 258-4400



Decision - 2

Nilsestuen’s comments followed the release of a Minnesota judge’s ruling that
U.S. Secretary of Agriculture Dan Glickman must eliminate Class | price differentials
because the system discriminates against farmers in the Upper Midwest. The decision
stems from a lawsuit filed eight years ago by the Minnesota Milk Producers Association,
an effort supported by both the states of Minnesota and Wisconsin.

“This is not the time for guessing what this may ultimately mean in terms of milk
price,” says Lori Weaver, WFC's director of dairy marketing. ‘I think the bigger focus
right now should be on how this can positively impact our ongoing push with USDA for
price restructuring.”

The Wisconsin Federation of Cooperatives serves as coordinator for the Upper
Midwest Dairy Coalition, a group of dairy cooperatives, farm organizations and state ag
agencies that have been pressing a proposal that would, among other things, make
Class | differentials much more uniform across the U.S. and eliminate Eau Claire as the
single basing point. The coalition worked for major dairy reform in the 1996 Farm Bill
and has since pushed for change through provisions in that legislation that direct the
USDA to consider changes to the milk pricing system. The coalition has provided
USDA with written comments and met face-to-face with USDA officials to advance its
proposals on behalf of its Upper Midwest members over the past year.

-more-



Decision - 3

“We commend the Minnesota Milk Producers Association and their counsel--
Farmers’ Legal Action--for their persistence on this issue,” says Weaver. “Their
seemingly tireless pursuit in bringing this issue to a head has been to the benefit of all
dairy farmers in the Upper Midwest.

“Now perhaps the Upper Midwest Dairy Coalition and its supporters will get the
attention deserved from the USDA to implement an economically sound and fair pricing
system for all dairy farmers in the U.S.”

Hitt
(NOTE TO EDITORS/NEWS DIRECTORS: The following is a summary of the pricing
reforms sought by the region’s dairy coopératives through the efforts of the Upper

Midwest Dairy Coalition.)



WISCONSIN LEGISLATURE

P.O. Box 7882 ® Madison, WI 53707-7882

November 6, 1997

Dan Glickman

Secretary of Agriculture
200-A Whitten Bldg.

1400 Independence Ave., S.W.
Washington, D.C. 20250

Dear Secretary Glickman:

After 60 years of federally managed market manipulation that has made Wisconsin’s

- dairy farmers work harder for less than farmers in any other region of this country, a federal

* judge has finally ordered a level playing fie:d. In ruling major portions of the current federal
milk pricing system “arbitrary and capricious” and “unlawful,” U.S. District Judge David S. Doty
has ordered what Wisconsin farmers have demanded for generations: a fair chance to turn their
sweat into a decent living for their families.

These families, their parents and thcir parents’ parents have been penalized for the proud
tradition of dairy farming they have built through hard work, dedication and innovation. They
are not asking for the special treatment other regions have received. They ask only for what the
judge has crdered: an immediate end to fe-<ral discrimination and a level playing field in the
United States dairy industry. Our farmers a0on’t want to be handed the Amencan dream, they
want only a fair chance to earn it.

*We, elected members of the Wisco=in Legislature, ask that you accept Judge Doty’s
decision and immediately end the indefens-i:le practice of discriminating against dairy farmers
based on their proximity to Eau Claire, Wisconsin. As you know, this court case has already
been dragged out for eight years. We cannot undo the hardships wrought on our dairy farmers
over those years. But, we can prevent the untold hardship that an appeal and further court battles
would cause. v

Wisconsin has lost 100,000 dairy ccvs over the last year. We are losing 1,500 dairy
farms per year. Any delayin implementing Judge Doty’s decision should be counted not in
years, but in thousands of Wisconsin families forced from their way of life.

Sincerely,
Bave Zien Tom Sykora v
State Senator State Representative

23" Senate District 67" Assembly District
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Mary Hubler Alan Lasee
State Representative State Senator
75" Assembly District , 1¥ Senate District

— Stucte Hastdorg

/s/cott Walker Sheila Harsdorf
State Representative State Representative
14® Assembly Dlstnct 30™ Assembly District
Scott Fi 4 | | Clifffd/Otte
State Senator State Representative
13™ Senate District , . 27" Assembly District
Robert Welch Robert ¥uch
State Senator - State Senator
14" Senate District 25" Senate District
i (<
A ~
Carol Owens Sheryl Alber§_)
State Representative State Representative

53" Assembly District 50™ Assembly District



Robert Goetfch

State Representative
39" Assembly District

Cop Gl

Eugene HU :
State Representative

47" Assembly District

Rebegta Young
State Representative
76™ Assembly District

Y/ P~

Xtark Green
State Représentytiv
4 Assembly District

?M/J.a?o«k

Frank Lasee
State Representative
2" Assembly District

DuWayne Johffsrud
State Representative
96™ Assembly Dlstnct

/
Calvin Pottér 7"
State Senator
9™ Senate District

David Hutchison
State Representative
1% Assembly District

Michael fifebsch
State Representative
94t Assembly District

I luidid

Robin KreSbich
State Representative
93¢ Assembly District
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Robert Turner Dale Schultz
State Representative State Senator
61 Assembly District 17® Senate District
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Donald Hasenohrl Alvin Ott

State Representative State Representative
70" Assembly District 3 Assembly District
Barbara Gronemus ichard Grobschmidt
State Representative State Senator
91% Assembly District 7™ Senate District

David Brandemuehl

State Representative -
49% Assembly District

Glenn Grothman
State Representative
59™ Assembly District

Brian Rude
State Senator
- 32™ Senate District

tate Representative
52" Assembly District



Margaref Farrow

State Senator
33 Senate District
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Robert Dueholm
State Representative
28™ Assembly District
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Tom Hebl
~ State Representative
46™ Assembly District

State Representative
69™ Assembly District

AT

Joseph Wineke
StataSenator
27™ Assembly District
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United States Senator o 5’} ¢
Democrat of Wisconsin

330 Hart Senate Office Building » Washington, D.C. 20510 « (202) 224- 5653

FOR IMMEDIATE RELEASE: November 7, 1997
Contact: Rrad Fitch or Lynn Becker Phone: (202) 224-5653

KOHL SAYS COURT RULING CONFIRMS
MILK PRICING SYSTEM UNFAIR TO WISCONSIN FARMERS

Glickman tells Kohl ruling will have “profound” impact

WASHINGTON -- Following a U.S. District Court decision to ban enforcement of the
country’s milk market order system, U.S. Senator Herb Kohl called on Secretary of Agriculture
Dan Glickman to propose a more equitable pricing system. Senator Kohl praised the judge’s
decision forcing the 1).S. Department of Agricultuse not to enforce the outdated and unfair milk
market order system. Senator Kohl called ‘Iecretary Glickman today since events will move
quickly, and received assurance that milk prices will remain stable over the next few months.
During their conversation, the Secretary told Senator Kohl that the ruling will have a “profound”
impact on the nation’s milk pricing system.

“The Judicial system finally ran out of patience with the USDA cfforts to cxplain why
milk in Florida should be priced higher than in Wisconsin. The courts have decided that they
need to be involved to make sure that USDA does the right thing for the Wisconsin dairy farmer,
because thc USDA has been unwilling or unable to justify the existence of the federal milk
pricing system. While I’m pleased with the court’s decision, we must act quickly to ensure that
Wisconsin’s dairy farmers are treated fairly in the final outcome of this debate,” Senator Kohl
said.

Senator Kohl and members of the Wisconsin Congressional delegation met with Secrctary
Glickman on Tuesday to press for climination of the milk market order system which has been
in place since the 1930°s. The system disadvantaged Wisconsin and upper Midwest dairy farmers
by calenlating milk prices based on farmers® distance from Eau Claire, a structure established to
encourage milk production across the country before thc advent of modern, refrigerated
transportation,




Thompson opposes appeal of milk ruling http://www.jsonline.com/news/State/971113thompsonopposesappeal.stm

Thompson opposes appeal of milk ruling

By Meg Jones
of the Journal Sentinel staff

November 13, 1997

Gov. Tommy Thompson is urging U.S. Agriculture Secretary Dan Glickman not to appeal a
federal judge’s ruling that struck down a provision of the federal milk pricing system that sets
lower prices for Midwestern dairy farmers.

Glickman said last week that his agency would seek to temporarily suspend the judge’s
decision.

Wednesday, Thompson asked Glickman to drop the appeal because the price system
discriminates against Wisconsin dairy farmers. Because farmers are paid more for their milk
the farther they are from Eau Claire, farmers in Florida and New Mexico earn substantially
more for their milk than Wisconsin farmers.

Thompson’s plea to Glickman is just one of many from officials in the upper Midwest, said
Bill Oemichen, administrator of the Division of Consumer Protection of the state Department
of Agriculture, Trade and Consumer Protection.

"We’re not trying to put any dairy farmer out of business. We want to reduce the artificial
pricing advantage," said Bill Oemichen. "They have to build cheese plants (in New Mexico) to
take care of the milk or they’re dumping it in the Midwest at bargain basement prices."

Because the system paid lower differentials to dairy farmers in Wisconsin and other Midwest
states near Eau Claire, a lawsuit was filed in 1989 by Minnesota challenging the system.
Wisconsin, along with other states, soon joined in the legal action.

Oemichen, chief attorney for the Minnesota Department of Agriculture in 1989, was one of the
lawyers who initiated the lawsuit.

Send a letter to the editor

10of2 11/13/97 10:08:26
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DISTRICT COURT
o s MYINNESOTA

- rwusia DIVISION

Civil No. 4-50-3) (DSD/IMM)

Minnesota Milk Producers, et al.,

Plaintiffs,

v, ’ ' CRDER

Dan Glickman, Secretary, United States
Depaztment of Agriculture,

Defendant.

Lynn A. Hayea,, E9q., Patrieia A. Jensen, Eag.,., Bric R.
Olsen, Esq. and Parmers Lega) Action Greup, 2301 Main
Building, 46 Bast Fourth Street, 8t. Paul, MN 55101 and
James T. Massey, ES8G., Farmers Legal Action Group, Inc.,
360 &.¥W. Cascade street, P.O. Box 1689, Sisters, OR
97759, counsel for plaintiffs.

Mary Jean Atmore, Assistant U.S. Attoxney and Robert M.
Small, Aseistant U.S. Attorney, 600 U.S. rthouse. 300
- South Pourth Street South, Mimmeapolis, MN 55415 and
. | Herbert E. Porrest. Room 3326, U.S. Departmemt of
‘? Justice, Civil Division, loth & Pernsylvania Avenue N.W,,
Washington, D.C. 20004, counsel for defendants,

This matter is before the court en plaintiffe’ motion for |

summary judgment. Based on a review of the file, recoxrd, and

to the Class I differentials in the 28 surplus and balanced milk

1
i

{ proceedings herein, the coust grants plaintiffs’ motion with regard
i
!
| marketing orders and any ceticit order Lhar does net rely Qirectly
j

' . v
o LL1¥ 2 -
FRANCTS 6. DOsSAL, (L L KK
Md=prons ¥ui'dl

e
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or indirectly on alternative supplies from the Upper Midwest

‘orders.

BACEKGROUND

This case has a lmgchi procedural history. Currently befoxe
the court is plaintiffs’ fourth mocion for §umxy judgment. On
twe prior occasions this case has come before judges of this ecourt,
and on both occasions proposed amendments to the Clasg I pu:icing
scheme of the federal wilk marketing orders prommlgated by the
: Secretary of HhAgriculture (hersafter “Secretary*) under the
{ ' Agricultural Marketing Agreement Act, 7 U.S.C. § 608a(i) ar
: aeq., thereafter the ©“Act”) have been found arbicrary and

: capricicus. oOn sach occasion the court found that the Secretary
| had failed to consider the statutory factors xequired by § 608c(18)
of the Act and remanded tor further éonsidez:ation. In its two

prioy orders in this case, the court has attempted to explain cthe

Aifferent components making up the price of milk and how that price
is determined. 7To the extent relevant here, the court refers to

the Adiscussion in those orders.

The court’s first order concerning the final decision of the
Secretary was issued on April 14, 1994. In evaluating the

Secretary‘s final decision, che courc held thét

R e S L R

I"
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[tlhe B8ecretary‘s decision to retain the
exigting Class I pricing structure jg
tantamount to a finding that it continues to
satisfy the requirements of the AMAA as get
out in § 608c(i8). This conclusion may Or may
not be aupported by substancial evidence from
the administrative hearing, but since explicit
findings and explanations were mot igsued
relative to the 605c{18) factors, the court is
unable to make that determinztion.

PO P

Order of April 14, 1994 (Docket No. 122) at 19. In finding the
Schetsa.r;_(‘a decision to be arbitrary and capricious, the court
Tenz=nded the fipal deciaion to the Secretary for 120 days, during
which :1?«: the Secretary was ordered to conduct any necesgsary
hoarings or other proceedings and then iesue an anplified decision
q articulating the statutory bases of his decigion to retain Class I
differentials in the federal milk pricing program. In responae,
the Secretary issued his fizet amplified decision on August 17,
1984, in which he attempted to reépoadto the court’'s concarns and
provide further explanation of why he did not change the Class I
pPricing structure and how this decision complied‘ with § 608c(is).

Pleintiffs, howevex, again challenged the Secretary’s

dacision, and faced again with the queation of whether the

Becretary had adequately considered the requisite factors, the
court oa May 16, 1898, agzin found that ‘he had not done so.
Specifically, the court determined that “fajlthough the

i differentials are not intended o 2ully cover transportation costs,

(9% )

!
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thore is one irreducible fact implieit in the S8ecretazry’'s analysis:
a point of origin.” Oxder of May 17, 1996 (Docket No. 147) at g.
The court held that the Secrecary may not enforce such a single

basing-poinc system witheut explaining “how it reflects fyll and

- xeasoned congideracion of the statutory factore.” Id. at 7. The

court remaaded this mt't.er 2 second time to the Secretary =o he
could, rather than simply restating his decision to ratain the
ditfermuialg, " “make such zindingsA and conclusions as reflect
reasaned consideration of the § 608¢(18) factors.e® Id. at 9. 7The
eourt also remanded the case because tha. secretary had not complied

with the court s initial order that the Secretary congider the

relevant factors with respect to the use of the M-W price. on
remand, the oourt specifically asked the Secretary ta: (1) make
such findings and .conclusions as Teflect reasoned consideration of
the § 608c(18) factors concerning the decision to retain the Class
z'diffezentials: and (2! explain how the § 608c(18) factors relate
to the actual price received as the M-% price and how the M-w price
reflects market-specific. economic conditions.

The Secretary‘s second amplified decision was igsued ‘on
September 10, 1996, and on March 3, 1997, plaintiffe brought this,
their fourth motion for summary judgmenc. Plaintiffs again

challenge various aspects of the federal milk Pricing program and
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-

‘ argue chat the three decisions of the Secretary arve qrh;ltrary md
! ¢capricious anq ROt supported by record evidence. |

vIscussion

. The court, in its two prior orders {n this case, set out the
standard for reviewing the Sacretary’s decisions. To repeat,

, review of an agency’s construction of g statute requires a two‘-plrt:
 analysis.; If Cong;esa has spoken te the precise imsue, itg intent
wust be glven effect. mm_nsz;@ﬂﬂ—-l_ma.;mm
mﬂ;_lm... 467 U.S. 837, 642-43 t:.‘su)} Sierzz Club v pavieg,
- 955 F.2d 1198, 1193 (8th Cir. 1993 . If Congress has not speken
directly to the isgue, tye queét:ion is vhether the &gency s

constxuction ig pe:miuible. Id.

A3 the court has &lready determined on two prior oeccasions,
Congress has bp@k@n to the precise issue in thig case In 7 v.s.c.
§ 608c(18), Congress provided that “hen the Secretary establishes
& pricing ‘system, ‘such prices -

o ) shall ... be adjusted to reflect the price of
- feeds, the available supply ef feeds, and
other economic conditiong which affect market
Supply and demand for milk or its products in
the marketing agea to which the contemplated
marketing agreement, oxder, or amendment
velates. Whenaver the Secretary findg, upon
the basis of cthe evidence, adduced at the
hearing required by section §08b of this titie
or this section, as the case may be, that
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marketing area to which the contemplated
agreoment, oxdexr, or amendmant relates, he
chall fix such prices as he finds will reflect
' such factors, insuye a sufficient quanticy of
. . pure and wholesome milk to meet current needs
and furtheér to assure a level of farm income
adeguate to magntain productive capacity
suflicient to mmet anticipated future neede,
and be in the public interest.

? U.5.C." 5 608c(18). While the Act mandates that each milk
markating . order’s price reflect economic conditions affecting
supply and demand in that particular marketing oxder, the court
previously found that no record evidence was presented by the

Secretary in his final or first amplified decisions to show that he
I s had considered the requisite statutory factors of § €08c (18) in
‘ prooulgating the Class I prices. |

In dagermining %ther an agency decision 1is érhitrazy aud

. capricious, <“the rxeviewing court wust determine whether che
decision was based on the relevant factors and whethar there has
beon & clear errcy of judgment .« mmmmnmmm

Bark, Xnc. . Volpe, 401 U.S. 402, 416 (1971). The scope of review
i% a narrow one and the court should not substitute its judgment:

for that of the agency. Moror Vehicle Mfgs. Assfn v__Srate Fazm

Mapual, 463 U.8. 29, 43 (1983). ae stzced previously,




.
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Normally an agency rule would he arbitrary angd
Capricious if the agency kas relied on factors
which S has pot intended it to
consider, failed to consider an important

evidence before the agency or is a0
implausible thag it could oot be ascribed to a
‘difference in view of the product of agency

expertice.
Id.,
1. The Class ¥ Differentials

3C¢.  Instead of pProviding administrative record evidence o

demonstrate why distance from Eau Claire, Wisconsin, is a relevant

considerxation in Sctting the level of sach marketing orderrg Class
I differential, Plaintiffs argue the Secretary mevely rephrases
pPropositions the court used ae the basis for its finding of a
t:‘.ngle-ba.sing point. pig.- Moz, for Summ. J. Alter Second Rem;nd
Order (Docket No. 1s53) at & (hereafrey “Plaintiffs’ Memo.} .

Plaintiffs also comtend that the Secretary‘s findings with regard

NO. 88 o8

[r——
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o the twenty-eight surplus or balahced marketing orders' belie any
rationmal conmection batween the supply and demand conditions of

‘these ordexs’ wurkets and the Secretary’s explanation for the level

Of their Class I differentials.  Plaintiffe argue that the
Secretary s explanaction that the Class I differentials reflect the
COSt of transporting wilk does not support the level of
differeatial in these markecs in light of local supply and demand
conditions. .

Defendant responds by potriting }m that the differentials deal
only wit?a the trangportation coste of milk. The M-W, on the other
hand, deals with the many supply and 'dmnd factors veferenced in
§ 608c{i8). Because the rulemaking at issue hers dealt only with
the d@ifferentials, che § 608c(18) factors were not comeidered and
thare ‘s.s no record to which the Becxretary can point.

After reviewing the second amplified decision, the court comes
to the conclusion that the Secretary again has failed to fulfill
his statutory mandate. Much of the fm;ary's latest effort is
dedicated to a review of the historical development of the
classified pricing system, the raalit:f.es of 'the dairy industry.as

! Of the forty tmarketing owders analyzed in the final
administrative decision, twenty-one were found to pe balanced
markets and seven were found to carry surplus milk supplies. a
balanced market is ope with sutficient wilk to meet demand plus a
10% reserve. a Surplus market produces milk in excess of the
demand and reserve percentage.




11,12,97 14:44 DATCP MADISON » 92667838 NO.@se  pia

-

it relat:es te t;ho mxeting of milk, the prec!.ms nat:ure of the
z-ulemk.tng um:lymg this litigation, and t:he current: status of
the classified pricing aystew. While this proves useful as
background imnformation,. it does nothing to satisfy the court that
~ the Secretary has considered the § soacus) factors in aetting the

_ Class I dirferentials.

The Secretary’s response to the courc’s request that he make
;‘ such findings and conclusions as reflect reasoned consideration of
/ Che § §05c(18) facters coneerning the decisten to retain the Clags
1 Qifferentialg is inadequate. The Secretary‘s efforrs are spent
(rying to debunk the ‘em;rr.'s conclugion that & single-basing point
system ia being used. While the Secretary goes to great 1 lengths to
show that distance from Eau Claire is not a priority in setting the
Class I differentials, and that in fact a SQut',h~mrth *ripple
% ‘ effect” is ar woxk, nowhere in the secomi amplified deciaion does
: the Secretary poine to record evidence that supports his
censideration ©f the relevant factors. ap plainmff. pointe out,

the secxesaxy “does not mention the actual level of a eingle

 '{ order‘s clases T differential, much lesa ahow how a .gpecific
Qifferential is ip any way related to the local market’s need to
attract Class I milk.* Plaintiffg- Memo. at 7. Even if the

Secxetary has shown that no single basing point ig being used, he
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otill hes not justified, using recerd evidence, the “ripple effects

leading to the Upper Midwest.
This lack of evidence convinces the court that the Secretary

is either unwilling to explain why the Class I differentials are
set at their current level or is unable to do  so with record
evidence. whichevex is' the case, the Secretazry‘s conclusory
statements explaining why. ::he marketing orders’ Clasgs I
differentials are set 3t their current levels is insufficient, No
Yecord evidence has been provided .dtunutrating that cthesge
differentials are set at levels reflecting the supply and dmnd.
conditions md other required comsiderations in each order. 1f, as
the Secretary contends, no record evidence is available because the
Rulemaking at issue did not consider the factorg, them the
Secxctary shouid have conducted further proceedings to build such

& record,

The court iw especielly wary of the Secretary’s explanation
for the level of Class I differentials in the twenty-eight balanced
and surplus ordexs. In these orders, the Secretary has found that

sufficient milk supplies exist to meet the demand for milk within
Lthat order and to cover all shipments out of the order to meet
Class I demands in other order areas. Yat, the Secretary contends
that thesc orders’ class I differeantials are set to attract

supplies from the Upper Midwest to either nmeet Class I demand in

10

¢
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that order or replace milk shippad ocut of the orxder to meet tha
demand for Class I milk in other orders. 1If the order is a
izalanced or surplus market, however, by the Scecretary‘g 'mm
definition no alternative Supplies are required. Therefore, the
Secratary‘s explanation for the Class r differentials in the
balanced and surplus orders does not reflect his 'findings regarding
supply and demand conditions there. “This. is in violation of
§ 608c(18), which, as already discussed, Aietates that the price of
wilk be get to reflesct local supply and demmd conditions.
Because the differentjals 90 against the express intent of
Cengress, as codified in § 608c(18), that the price of milk refleet
marvket-specific supply and demand conditions in each order, the
court will not defex to the agency in this case.
2. The ¥-W Price

In its mecond remana oi:-déx_:, the eourt explicitly directed the

Secretary to explain how the § 608c(18) factors relate to the

actual price received as the M-y price and how the M.¥ Price
raflects market-specifie econemic decisions. In that order, the
court stated that “it ig .cleat that t&e Secretaxy simply assuzvz'és
that the M-W price ‘taptures’ (the price and supply of feeds and
other Lactors) withour providing ary evidence that this actually is
the case.* oOrder of May 17, 1996 at 6. 1In the second amplifiead

decision, the Seeretary resgonds by pointing teo the national

it

]
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hearing held in 1592 to address the n-w brice. At this sgparate
heazing, the Department of Agriculture addressed the M-W price and
ten different proposals for change in i:lgh!: of the eupply and
demand factore contained in § §08c(18) . In evaluating the
proposals submitted as part of this proceeding, the Secretary
indicated that any proposal to change the M-W would have to be
ju.st.i.ziad under the § 608¢(18) factors. as a result of this
heering. 'the Secretary has determined that a wodified M-W price,
now raferved to as the Basic Formula Price (*BFP”), satisfies the
statutory pricing critexia of the Act.

The court finds that the Secretaxy’s xaterence Co the second
administrative bearing as discusmgsed in chc second amplified
decision, deals with the § 608c(18} taccm and the M-W price.
Accordingly, the court finds that che Secmcuy has fulfilled his
bumden with respect tc this especc of the Class I price of milk
In so holding, the court notes that v:.he M-W has never been the
foeus of pla.mutfs' challenge and that plaineiffs do not seek any
fozm of injunctive relief related to the M-W, fndeed, evsn in
arguing against the M-W, Plaintiffs return ko their argument that
exceasively high Class I differentials are dictating supply. See
Plaintiffs’ Memo. at 21.

While the couxt reQognizes that Lhe issucs of relevance here

may become moot after the Seeratary gmisates his new milk

12

1]
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-

-

wmarketing order plan pursuant !:o‘ the 1996 Farm a;u. such

poseibility does not justify further delay by this court. The
Secretary has donte nothing wore than provide a scries of conclusory
statements explaining the levels of the marketing orders’ Class I
differencials. No record evidence has been provided to demonstrate
compliance with the § 608c(18) requirement that the differcatials
reflect each ordex’s specific supply anﬁ demand coaditions, and the
levels set i the twenty-eight balinced and surplus orders appear
to be in conflict with the Secretary‘s own evidéntiary findings.
The second amplified decision is therefore found arbitrary and
capricious and further consideration by the Agency is again
required. The court, however, concludes that no purpoge will be
served in remanding this case yet again to the Secretary to give
him a third oéportuniey to explain his decision. The Secretary
seems ejther unwilling ¢r unable to comply with this court’s remand

R e '

asders, and the court will not delay action yet again,

CONCLUSION

Based on a review of the file, record and proceedings herein,

the couct concludes that plainciffa are’ entitled to summary
judgment with ragard to the Class I differentials in the 28 surplus

~and balanced milk marketing orders and any defiecit order that does

A e L



117/12,97 14:44 DATCP MADISON » 92667238 NO. 988 P15

not rely directly oxr indirectly on alterusative supplies from the
Uppexr Midwaat ozdexs. Therefore, IT IS HEREBY ORDEKRED that:
1. The Class I differentials in all surplus and balanced

marketing oxders and all deficit orders that do not rely on direct
shipments of alternative wmilk supplies from the Upper Midwest or

from othexr daficit orders which in turn rely on the Upper Midwest

for replacement supplies are unlawful due to Lhe Secretory’s
! failure to consider the factors mandated by the agricultural '
Marketing Agreement Act, codified at 7 U.S.C. § 608¢{(18);

2. The Secretary 1is epnjoined <from enforcing these

differentialsys
3. The fipal, first amplified and second amplified decisions
regarding Class I difterentiala_) ai';' found to be arbitrary and

capricious because they avre _not supported hy substantial evidence:
in the record and do not describe findings regarding all of the

§ 608c{18) factors.

LET JUDGMENT BX ENTERED ACCORDIMGLY.

Dated: Novembder & . 1997

v

David S., Doty, Judge
United States District Court

14



R i s e o o e

b il

11,1297 14:44 DATCP MADISON > 92667038 NO. 888

Federal'judge finds milk pricing rules arbitr...

Thursday, November 06, 1997

Published Thursday, November 6, 1997
Federal judge finds milk pricing rules

~ arbitrary, capricious

Associated Press

MINNEAPOLIS (AP) — A federal judge has ordered the U.S.
Agriculture Department to eliminate a part of the federal milk pricing
system that farmers in the Upper Midwest had complained was
discriminatory. .

U.S. District Judge David Doty ruled this week that the milk pricing
rules were “arbitrary and capricious.” He ordered U.S. Agriculture
Secretary Dan Glickman to eliminate Class I price differentials.

Farmers in the Upper Midwest have complained for many years that
the differentials are unfair because they give farmers higher prices for
milk the farther they live from Eau Claire, Wis.

"Judge Doty’s decision recognizes what we've known for a long time:
the federal pricing system discriminates against farmers in Wisconsin
and the Upper Midwest," Wisconsin Gov. Tommy Thompson said.

The decision means the milk pricing system must be restructured,
because "it cannot discriminate against Wisconsin farmers as it has in
the past," Thompson said in a statement released Wednesday night.

The policy was established in the 1930s to offset transportation costs
and to encourage the growth of dairy farming in the South, the West
and other regions far from Wisconsin.

"This could be one of the most important moments for Wisconsin
dairy farmers in decades,” said U.S. Sen. Russ Feingold, D-Wis., said
of Doty's ruling.

Bill Oemichen of the Wisconsin Department of Agriculture, Trade
and Consumer Protection, said the ruling eliminated a good portion
of the milk pricing system.

“This decision went way beyond what anyone contemplated,” he said.

Glickman could appeal Doty's decision, or he could ignore it until he
puts together a new federal milk pricing system, which is planned by

P16
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Federal judge finds milk pricing rules arbitr,.. Page 2 of 2
the end of the year.

Joe Paris of the National Farmers Organization in Ames, Iowa, said
the ruling could aﬂ'ectfmmmilkmimasm'lyasmtmomh.

“It's not a good ruling in my opinion," Paris said. "Our dairymembers
; in the Northeast and South will take a blood bath" through reduced

prices. "It only pits famxersagainstfmmers, and it could hurt
Midwestern states such as Ohio and Indiana."

gCopyrigmwe?Assodaderesa.ABdghtsmm.

Thursday, November 06, 1997 10:54 AM
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Federal judge orders USDA to dump much of mil... Page 1 of 2
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Published Thursday, November 6, 1997

Federal judge orders USDA to dump much
of milk pricing rules

Associated Press

MINNEAPOLIS (AP) -- A judge has ordered the governmentto
eliminate part of a federal milk pricing system that has been fought
for years by Upper Midwest dairymen.

The system sets higher prices the farther the producer is from Eau
Claire, Wis., because that was considered the nation's center of dairy
production when the policy was established six decades ago.

U.S. District Judge David Doty ruled in a decision released
Wednesday that the milk pricing rules were "arbitrary and
capricious.” He ordered U.S. Agriculture Secretary Dan Glickman to
eliminate Class I price differentials.

The pricing system was established in the 1930s to offset
transportation costs and to encourage the growth of dairy farming in

 the South, the West and other regions far from Wisconsin.

For example, the maximum subsidy, or differential, for a Wisconsin
farmer was $1.20 per 100 pounds of mitk (about 12 gallons), while a
southern Florida farmer got $4.18 per 100 pounds.

"Judge Doty's decision recognizes what we've known for a long time:
the federal pricing system discriminates against farmers in Wisconsin
and the Upper Midwest," Wisconsin Gov. Tommy Thompson said.
The decision means the milk pricing system must be restructured,

because "it cannot discriminate against Wisconsin farmers as it has in
the past,” Thompson said in a statement released Wednesday night.

The judge's decision had dairy groups and companies in the Upper
Midwest scrambling to anticipate what will happen next,

Tom Cox, an economist with the University of Wisconsin-Madison,
said he has researched what is likely to happen to farm and consumer
milk prices should the farmers prevail.

Minnesota and Wisconsin dairy farmers would likely. see an increase

pi8
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Thursday, November 06, 1997

of up to $5 for 100 pounds of milk — an increase of up to 39 percent
on the current price of about $12.80 — if the drinking milk price
differentials remain outlawed, according to Cox.

“This could be one of the most important moments for Wisconsin
dairy farmers in decades," said U.S. Sen. Russ Feingold, D-Wis., said
of Doty's ruling.

But Bill Oemichen of the Wisconsin Department of Agriculture,
Trade and Consumer Protection, said Wisconsin milk prices were
more in line with the market and not so dependent on federal
supports as prices elsewhere.

Also, only about 15 percent of Wisconsin milk is bottled ~ most is
made into cheese -- 50 dairy farmers in the state do not receive the
full differential, he said.

But the ruling will have a significant inipact on milk prices in other
states, like Texas and New Mexico, where their differentials are
much higher and more of their milk is bottled,” he said.

Oemichen did say, however, that the ruling eliminated a good portion
of the milk pricing system.

"This decision went way beyond what anyone contemplated,” hesaid.

"We think this levels the playing field," added Ben Brancel,
Wisconsin's agriculture secretary, "and, ultimately, our farmers in
Wisconsin will be getting a better price for their product, and
Wisconsin milk will be more in demand.”

Glickman could appeal Doty's decision, or he could ignore it until he
puts together a new federal milk pricing system, which is planned by
the end of the year.

Joe Paris of the National Farmers Organization in Ames, lowa, said
the ruling could affect farm milk prices as early as next month.

"It's not a good ruling in my opinion," Paris said. "Our dairymembers
in the Northeast and South will take a blood bath” through reduced

prices. "It only pits farmers against farmers, and it could hurt
Midwestern states such as Ohio and Indiana."

© Copyright 1887 Assaciated Press. All rights reserved.

10:55 AM



11,1297

ey AR R
——— — . L

14:44 DATCP MADISON » 92667339 NO. @8g

U.S. judge overturns milk price provision
Government wrong to pay based on distance from Eau Claire, he rules

By Amy Rinard
of the Journal Sentigel
November 6, 1997

"It goes way beyond what any of us attorneys who worked on the case
thought (the judge) would do."...
--Bill Oemichen, Wisconsin official, on ruling

“This is wonderful news,” state Secretary of Agriculture Ben Brance]
said. "We think this levels the playing field, and, ultimately, our
farmers in Wisconsin wil] be getting a better price for their

kandWisconsinmﬂkwiﬂbemnreindcmand.”f o

Under the system established in the 1930s, the farther a state was from
Eau Claire, the higher were the federal price subsidies paid to its
dairy farmers on milk sold for bottling.

For examp!é, the maximuom subsidy, or differential, paid to Wisconsin
dairy farmers is $1.20 per 100 pounds of milk, while farmers in southern
Florida are paid $4.18 per 100 pounds.

Because the system paid lower differentials to dairy farmers in
Wisconsin and other Midwest states near Eau Claire, a lawsuit was filed

p2a
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action.

Bill Oemichen, administrator of the Division of Consumer Protection of
the Wisconsin Department of Agriculture, Trade and Consumer Protection,
was chief attorney for the Minnesota Department of Agriculture in 1989
and was one of the lawyers who initiated the lawsuit.

He said Wednesday he was "shocked" at the broad scope of the judge's
ruling.

"It goes way beyond what any of us attorneys who worked on the case
thought he would do,” Oemichen said.

U.S. District Judge David . Doty ruled late Wednesday afternoon that,
over the eight years during which the lawsuit dragged on, U.S.
Agriculure Secretary Dan Glickman had failed to adequately justify
using Eau Claire as the base point for setting the milk price

differentials.

Doty found the system was “arbitrary and capricious” and "unlawful," and
he ordered Glickman to cease administering the system.

U.S. Sen. Russ Feingold (D-Wis.), who as a state senator pushed
Wisconsin's government to join the lawsuit, said the ruling was "one of
the best picces of news for Wisconsin farmers in a long time.

"The effect of this is that part of the federal system, which really

hurts Wisconsin farmers, will be changed,” Feingold said by telephone
from his Washington office.

The U.S. Depariment of Agriculture, under orders from Congress, is
revamping the entire federal milk pricing system. During this process,
Midwestemn states have argued that the use of Eau Claire as a base point
should be eliminated because it s discriminatory.

Gov. Tommy Thompson said Wednesday that Doty's ruling sends unambiguous
direction to Glickman on the structure of the new system.

"It cannot discriminate against Wisconsin farmers as it has in the
past,” Thompson said.

"Judge Doty's decision recognizes what we've known for a long time: The
federal pricing system discriminates against farmers in Wisconsin and
the Upper Midwest."
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However, Brancel, Oemichen and other dairy experts said they do not
think the ruling would have an immediate impact on what is paid to
Wisconsin dairy farmers.

only about 15% of Wisconsin milk is bottled -- most is made into cheese
-~ 50 dairy fm here do not receive the full differential,

"But it will have a significant impact on milk prices in other states,
like Texas and New Mexico, where their differentials are much higher and
more of their milk is bottled," he said.

The Eau Claire system was originally intended to ensure an adequate
supply of fresh milk around the country by encouraging the growth of
dairyindustriminstatcsWhercﬂxcrewercfewdai:y farmers.

The result of the ‘50-year-oid system has been to boost milk prices
artificially and encourage rampant growth in dairy industries in

: sonthemmdsnmhmtcrnstates,}armcelsaid.

New Mexico now has the fastest-growing dairy industry in the country, he
said.

- Brancel said the effect of Wednesday's ruling will be to cut subsidies
 for states such as New Mexico andrcducethegrmvthiathEirdairy

industries. ‘
Eventually, when the nation's dairy economy is more closely tied to

supply and demand, Wisconsin milk will be more in demand because there
Mﬂnotbesomuchmﬂkinﬂwmarke@acc. ‘

Wisconsin dairy farmers then will be able to compete on a more equal
basis with the rest of the country, Brance] said. ‘

It was not known Wednesday whether Glickman would appeal the ruling or
at least ask to delay its implementation,

But Feingold, who said he talked to Glickman on Wednesday about the
ruling, said Glickman would have to act quickly in seeking a stay of the
judge's ruling because it appears to take effect immediately.
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Glickman Backs Dairy Pricing Reform

and
cents per

the
be

conditions.
farmers

hundred

more

nation’s
although he
farmers

consider

system

By CURT ANDERSON AP Farm Writer

WASHINGTON (AP) -- The nation’s arcane, 60-year-old system of pricing milk would be streamlined

made more market-oriented under a proposal unveiled today by Agriculture Secretary Dan Glickman.
For consumers, the bottom line is almost negligible: officials estimate milk prices would fall about 3
gallon over a six-year period. But for farmers and dairy processors, the changes would be profound.
The complex rules would consolidate the existing 31 federal milk marketing orders -- which determine
prices paid by processors to farmers -- into just 11. The differential paid for fluid milk would no longer
based in distance from Eau Claire, Wis., traditionally the top dairy region.

Instead, the new orders would attempt to set prices based more on local market and transportation

In some cases such as the Upper Midwest, that could translate into somewhat higher milk prices than

are paid currently, but in areas such as the Southeast the price could fall as much as 40 cents per

pounds.

As part of the 1996 farm law, Congress directed the Agriculture Department to make the dairy program

- market-oriented by April 1999. Glickman said the proposal, which ultimatetly must be voted on by the

127,000 dairy farmers, was aimed at finding balance between government protection and free markets.

Glickman said 70 percent of dairy farmers would not see great fluctations in prices they are paid,
acknowledged “there may be difficulty in pockets” where the reforms could bring prices down.

For that reason, Glickman is proposing either a two-year transition period in which prices paid to
would remain artificially high or a three- to five-year phase-in period for the new system.

“This is a big change for some,” he said. “There has to be a transition.”

In addition, Glickman announced a Feb. 17 hearing at the Agriculture Department in Washington to

establishing a temporary floor price for milk producers until the reforms are final. A petition from the
Mid-America Dairymen cooperative seeks a floor of $13.50 per hundred pounds.

The reforms were already in the works before a Minnesota federal judge struck down much of the old

last year. Glickman said the ruling had little effect on the new proposal.

Page 1



position,

was

compared

that, a

take

rewritten, or

01/23

Initial reaction today from producers was cautious. The National Milk Producers Federation took no

“saying it needed time to examine the complex proposal.

E. Linwood Tipton, president of the International Dairy Foods Association, said the processors group
disappointed that so much government control would remain in place and keep prices relatively high
to a total free market.

“It's more regulation, not less,” Tipton said.

The Agriculture Department. will take public comment on the proposed rule through March 31. After
series of hearings will be held around the country before a final rule is proposed in the fall.

Then, farmers in each marketing region must vote on the order, which requires a two-thirds majority to
effect. If an order fails, that region would become unregulated and subject to extreme price volatility.
"AP-NY-01-23-98 1116EST

Copyright 1997 Associated Press. All rights reserved. This material may not be published, broadcast,
redistributed.
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To equalize the minimum adjustments to prices for fluid milk under milk marketing orders.
(Introduced in the Senate) .

S198218 _
105th CONGRESS
2d Session
S.1982
To equalize the minimum adjustments to ‘pn'ces for fluid milk under milk marketing orders.
IN THE SENATE OF THE UNITED STATES
April 24, 1998 '

Mr. GRAMS introduced the following bill; which was read twice and referred to the Committee on
Agriculture, Nutrition, and F orestry , -

A BILL
To equalize the minimum adjustments to prices for fluid milk under milk marketing orders.

Be it enacted by the Senate and House of Representatives of the United States of America in
Congress assembled,

SECTION 1. EQUALIZATION OF MINIMUM PRICE ADJUSTMENT FOR
CLASS I MILK FOR ALL MARKETING AREAS.

(2) USE OF SAME PRICE- Section 8¢(5) of the Agricultural Adjustment Act (7 U.S8.C. 608¢(5)),
reenacted with amendments by the Agricultural Marketing Agreement Act of 1937, is amended in

paragraph (A)--
(1) in the third sentence--

(A) by striking *Throughout' and all that follows through “order involved), the' and
inserting “The'; and

(b) by striking “on the date' and all that follows through the end of the table in that

4/27/98 3:28 PM
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sentence and inserting "shall be the same for each marketing area subject to an order
and shall be $1.80 per hundredweight of milk having 3.5 percent milkfat, with a
transportation surcharge determined by the Secretary to compensate handlers for the
actual cost of moving milk within and between orders.'; and

(2) by striking the fourth sentence.

(b) EFFECTIVE DATE- The amendments made by subsection (a) take effect on the first day of
the first month beginning more than 120 days after the date of enactment of this Act.

4/27/98 3:28 PM
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THE DAIRY REFORM ACT OF 1998
Floor Statement of Senator Rod Grams
April 23, 1998

Mr. President, | rise today to introduce legislation that seeks to restore fairness to the
nation's dairy system.... faimess that has long been missing, particularly in the Upper
Midwest and especially in my home state of Minnesota,

When Minnesotans are asked to name my state's leading industries, agriculture will
certainly be at or near the top of most every list. Farming and farm-related business
plays a critical role in Minnesota's economy. One out of every four Minnesota jobs is
tied in some way to agriculture, and 25% of the state’s economy is dependent upon
farmers and agri-business, most of it focused in the dairy industry.

What many people don't realize is that, despite, those statistics, our state's dairy
industry is in real trouble.

Since dropping to number five in milk production — behind Wisconsin, California,
Pennsylvania, and New York — Minnesota has been slowly but steadily losing its clout
among the top dairy states in the nation. We've lost over 10,000 dairy farms in just the
last decéde, and today, dairy farms are drying up at a rate of about three every single
day. Milk production has dropped significantly as a result — nearly 20% in the last

decade.

What makes this especially troubling is that much of the decline in Minnesota's dairy
industry can be traced directly to farm policies mandated outside of Minnesota's control,
in Washington. And the outdated federal milk marketing orders program is a serious
part of our dairy problems.

The milk marketing orders is yet another example of a well-intentioned scheme
dreamed up by Washington bureaucrats that has gone seriously awry. Instead of
helping Minnesotans, the milk orders actually hurt the state's economy, penalizes its
taxpayers, while benefiting dairy farmers outside the Midwest,

The problem can be traced back to 1937, when Congress enacted the "Agricultural
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Marketing Agreement Act.” The legislation was created to encourage the milk
production near the nation's major population centers and set a minimum price paid to
dairy farmers for Class | milk. That federal "nudge” was necessary in some instances,
because without refrigerated trucks, fluid milk could not be transported over long
distances.

In 1985, as part of that year's farm bill, Congress expanded the milk orders program to
aid the dairy industry outside the Midwest by increasing the minimum price for Class |
milk based on a ridiculous formula.

This basically helps producers outside the Upper Midwest, while making dairy
production less profitable for producers inside the Upper Midwest region. This process
is unfair and archaic. Above all, it is opposite in every way to the free market.

The Upper Midwest dairy industry, one of the most efficient in the world, is only asking

for a fair shake in this process. And so, Mr. President, the legislation | introduce today

will amend one of the most inequitable components of the Agriculturai Marketing Act of
1937 — the Class | milk price differentials.

USDA is currently in the procesé of reforming its system of Federal Milk Marketing
Orders. Unfortunately, the Class | differentials proposal released earlier this year was
disappointing. Two options have been offered under the proposal. Option “1A” — the
status quo option — is plainly unacceptable. Option “1B"does take a small step in the
right direction, but it doesn’t go far enough. However, a small step for reform is most
certainly preferable to a step backward.

As short-term progress, | support Option “1B” because, as I've said, it is the only
option USDA is currently considering that makes a move toward faimess in federal
dairy policy. My bill would continue the reform beyond the small gains for equity that «
1B” establishes. We cannot allow ourselves to become satisfied until we secure
substantive federal dairy reform.

Common sense would tell us that USDA’s proposal of a small step toward market-policy
is the compromise position for dairy reform. ‘However, as you can imagine, there has
been the typical, standard-fare outcry against any sort of reform — even the minimal
reform that was offered in the form of Option “1B.” And surely that is little more than an



