T 95hr_AC-ISCP_Misc_ptO6h

O

& Details: National Conference of Insurance Legislators (NCOIL) correspondence and documents

(FORM UPDATED: 08/11/2010)

WISCONSIN STATE LEGISLATURE ...
PUBLIC HEARING - COMM

1995-96

(session year)

Assembly

(Assembly, Senate or Joint)

Committee on Insurance, Securities and
Corporate Policy...

COMMITTEE NOTICES ...

> Committee Reports ... CR
> Executive Sessions ... ES

> Public Hearings ... PH

INFORMATION COLLECTED BY COMMITTEE FOR AND AGAINST PROPOSAL

> Appointments ... Appt (w/Record of Comm. Proceedings)
> Clearinghouse Rules ... CRule (w/Record of Comm. Proceedings)

> Hearing Records ... bills and resolutions (w/Record of Comm. Proceedings)
(ab = Assembly Bill) (ar = Assembly Resolution) (ajr = Assembly Joint Resolution)
(sb = Senate Bill) (sr = Senate Resolution) (sjr = Senate Joint Resolution)

>’ Miscellaneous ... MiSC

* Contents organized for archiving by: Stefanie Rose (LRB) (October 2012)




PRESIDENT: SEN. LEO W. FRASER, JR., NH
PRESIDENT ELECT: REP. STAN BAINTER, FL;

VICE PRESIDENT: SEN. HARVEY Dfl’A‘LLACKSON. ND;
SECRETARY: REP. GARY RICHARDSON, AZ;
TREASURER: SEN. PAUL WARTNER, M!

MEMORANDUM bD

DATE: August 31, 1995
TO: NCOIL Legislators

FROM: Bob Mackin

RE: Consumer Federation of America Report

Enclosed please find

- A report by the Consumer Federation of America on State
Legislators and Insurance Conflicts of Interest,

- NCOIL’s statement in response to the report by the
" Consumer Federation of America,

- an American Insurance Association new release also in
response to the report,

- the Consumer Federation of America’s press release; and,

- a statement by Common Cause president Ann McBride in
regard to the report.

Please let me know if you have any questions.

CHAIR OF THE EXECUTIVE COMMITTEE: SEN. MARTIN M. SOLOMON, NY; EXECUTIVE COMMITTEE: SEN. CHRIS ABBOUD. NE; REP. GLENN ANSARDI, LA; REP. WILLIAM G. BATCHELDER, OH:
. SEN. WILLIAM V. BELANGER, MN; SEN. ARTHUR L.

REP. RONNIE CULBRETH, GA; REP. DAVE DONLEY,
’ E. JOHNSON, NC; SEN. DAVID M. LANDIS, NE: SEN.
. SEN. GLENN F. MCCONNELL, $C; REP. VINCENT J.
SEN. ROBERT W. NEY. OH; SEN. JOSEPH F. O'DAY,

BERMAN, IL; SEN. CLESSON BLAISDELL, NH; REP. NICHOLAS A. COLAFELLA, PA; REP. JOHN F. COSGROVE, FL; REP. DAVID COUNTS, TX;
AK; ASSEM. CLARE FARRAGHER, NJ; REP. STEVE FLOWERS, AL; REP. TED HAIK, JR., LA; SEN. DAVID S. HOLMES, JR.. MI; SEN. JOSEPH
WILLIAM J. LARKIN, JR.. NY; REP. ALLEN LAYSON, AL; SEN. JAMES A. LEWIS, JR., IN; REP. JIMMY LORD, GA; REP. WILLIAM D. LORGE, WI;
MESOLELLA, Rl; REP. J. STURGIS MILLER, AK; REP. ANTHONY J. MELIO, PA; SEN. JOSEPH M. MINARD, WV; REP. RAMSEY MORRIS, KY;
IN; REP. TERRY R. PARKE, IL; DEL. DEBBIE PHILLIPS, WV: REP. KERMIT W RICHARDSON, VT; SEN. BEN ROBINSON, OK; SEN. EDWARD
~ E. SALEEBY, SC; SEN. DON SAMUELSON, MN; SEN. DALE W. SCHULTZ, Wi SEN. PAUL 5. SMITH, NC; REP. ORESTE VALSANGIACOMO, VT; REP. FRANCIS J. WALD, ND; REP. JAMES F. YARDLEY, UT:
PAST PRESIDENTS AND MEMBERS OF THE EXECUTIVE COMMITTEE: SEN. RICHARD W. WORMAN, IN; SPEAKER HAROLD W. BURNS, NH; REP. MIKE STINZIANO. OH,
EXEC. DIRECTOR: ROBERT £ MACKIN: MEETING DIRECTOR: CHARLES O. DAVIS; NATIONAL OFFICE: 122 S. 3WAN STREET ALBANY. NY 12210-1715; TEL: 518-449-3210; FAX: 518-432-565 |




ConsumerFederation of America

State Legislators and Insurance Conflicts of Interest

J. Robert Hunter & Miranda Sissons

August, 1995,

1424 16th Street, N.\W,, Suite 604 o Washington, D.C. 20036 » (202) 3876121
o gBen




Executive Summary:

As the nation considers reducing the federal role in various tasks, the capacity of the states to
handle newly-delegated responsibilities deserves examination. This report looks at an aspect of
the largest responsibility delegated to the states by Congress,' the regulation of insurance.
Conflicts of interest have most often been discussed in terms of lobbying, direct financial
penefits, and campaign contributions. This report focuses on 4 more serious type of conflict of
interest -- that engendered by the professiopal ties of insurance legislators to the insurance

industry.

Professional linkages between legislators and the insurance industry are inherently prone to
conflict because they impair objectivity, create divided loyalties, and leave the legislative process
open to improper influence. Both the appearance of and actusl abuses caused by conflicts of
interest have a high toll on the political system. ~

This report examines the professional affiliations of legislators who make up insurance
committees in ten states: California, Massachusetts, Florida, Hlinois, Missouri, New York, North
Carolina, Ohio, Pennsylvania, and Texas. The report also examines links between the insurance
industry and the leadership of the major inter-state ofganization on insurance legislation, the
National Conference of Insurance Legislators (NCOIL).

Our research focused on two kinds of connection: legislators who were agents or derived income
from insurance businesses, and legislators who were attorneys in law firms with substantial

insurance practices.

After examini:ig the insurance committees in ten different states, we found that:
. At least 52 of 278 insurance legislators (18.7%) have professional affiliations with the

insyrance industry.

. Of these, 40 are either owners or agents of insurance businesses, and 12 more are
attorneys in law firms with substantial insurance practices.
. Conflicts are found much more frequently in some states than in others: for example,

California and Massachusetts have no legislators with identifiable industry links, whereas
33.3% of all insurance legislators in Missouri are professionaily affiliated to the insurance
industry.

. These figures become more pronounced if broken down to the individual committee
level, For example, 50% of insurance legislators in the Missouri House of
Representatives and 45.5% of insurance legislators in the North Carolina House of
Representatives have professional links with the insurance industry.

. 13 of 49 (26.5%) members of the NCOIL leadership and Executive Corumittee are active
in the insurance industry; and 4 out of 5 (80%) previous NCOIL presidents have derived
income from insurance businesses.

The report also found that the proportion of legislators with industry connections is strongly
related to the strength and provisions of each state’s conflict of interest laws. Particularly

! McCarran-Ferguson Act, 1945. 13 USC Sec 1011 et. seq.
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important is whether 3 state obliges legislators t0 abstain from acting on matters where a conflict
of interest exists, and how strongly this obligation is framed in law. These findings are
summarized below. For further information on methodology and results, see Appendix B.

Industry Affiliations and State laws:

Minimum % of Strength of Streagth of
State [nsurance conflict of Abstention
Legislators with interest jaw, Provision,
conflicts of
interest®
California 0 Strong Strong
Massachusetts ] Strong Strong
New York 3.6 Weak
Pennsylvania 14.7 Medium Medium
Illinois 152 Wesk
Ohio 212 Weak Weak
Texas 250 Medium Weak
Florida 30.6 Wesk
North Carolina 36.0 Weak -
| Missoari 333 | Medium

* This is minimum because 73 members of the [agislative committee dealing with insurance
(26.3%) have unknown employment connections.

and strong conflict of interest laws have the lowest number of legislators with professional links,
such as Massachusetts.

Conflict of interest legislation is the best means by which conflicts of interest can be prevented
and, if necessary, punished. It must be more than a guide to conduct: it must be a well-defined
and enforceable set of law under the jurisdiction of an independent and non-partisan Ethics
Commission. Such legislation must include:

. a ban on legislators acting on any matter in which they have an interest

. the thorough disclosure of all sources of income and assets, as well as any kind of
affiliation with business and not-for-profit organizations. This is particularly important
for legislators who are also lawyers;
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. a ban on forms of outside employment and income which may conflict with the public
interest. This should also include the strict regulation of honoraria;

. a ban on compensated representation of clients before state agencies, and strong limits on
uncompensated representation; and

. restriction of the kinds of matters that legislators can become involved in immediately
after leaving office.

These and other provisions have already been enacted in Massachusetts and California, and other
substantial mode] legislation has been published by both Common Cause and the Council on
Governmental Ethics Laws (COGEL). A sensible, flexible, and workable means already exists
to prevent the kinds of problems revealed in this report; the data indicates that these protections
should be required in all states.




1. Introduction

Conflicts of interest can be roughly defined as competition between an individual's private
interests, and the duties they hold while occupying a position of public trust. Such competition
results from conflicting loyalties, obligations, or financial interests.

Both the presence and the appearance of conflicts of interest breach the conditions of healthy
government. The cost of the first is distorted and ineffcient public policy that may pander to
specific interests, rather than serving the public good. The cost of the second is the erosion of
public faith in legislative actions, a problem which exacts high social and policy costs.

Qver the last few years, considerable attention has been paid to conflicts resulting from campaign
financing and legislative corruption. This scrutiny has often meant that strong frameworks have
been enacted which regulate activities in these areas and has exposed them to the public gaze.
Professional representation on a legislative committee which writes the laws that regulate that
profession is a clear example of a conflict of interest. :

This report uses the example of insurance regulation in ten selected states in order to examine the
nature and degree of professional linkages between insurance legislators, and the industry they
regulate. Insurance is one of the largest private industries in the United States, controls assets of
at least §1 trillion, and is regulated almost completely at the state level under the McCarran-
Ferguson Act of 1945. In 1991 the insurance industry generated $128 billion of GDP and
employed over 2 million Americans. In 1993, the industry collected over $500 billion in
premiums.’

2. Methodology:

This report uses data derived from ten large states: California, Florida, Illinois, Massachusetts,
Missouri, New York, North Carolina, Ohio, Pennsylvania and Texas. Together they make up
more than half of the US population.?

First, state legislarures were asked to provide lists of the current members of committees with
jurisdiction over insurance matters in each house. This study did not look at the make-up of
appropriations committees, but only at the committees that write the regulatory authorities for
insurance within the state studies. Conflicts of interest could also occur on “purse-string"
appropriations committees, but the nexus is more difficult to see.’ Legisiators’ professions were
then identified by using data contained in legisiative guides, state manuals, and other official

?  US Deparment of Commerce: Statistical Abstract of the United States 1994, 114th Edition,
Washington DC.

i Ibid.

¢ Each state except Massachusetts has a committee with jurisdiction over insurance in each house.
Massachusents has a joint [nsurance Committee made up of members from both houses.

3 CFA believes that further research should be undertaken on this subject.
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sources. Information on the firms of legislators who practice as attorneys was taken from the
Martindale-Hubbell professional directory.

Links with the insurance industry were defined to be

1) professional activity or employment as an insurance agent, or as the owner of an
insurance agency;

2) direct income derived from insurance activities; and

3) anattorney employed by a firm which ejther
a. includes insurance as a specialty in its firm profile, or
b. listsé a substantial proportion of insurance organizations as a part of its client

list.

Difficulties with the data included both accuracy and completeness. Information on newly-
elected legislators was occasionally difficult to obtain, and in some states, legislators have not
publicly identified their professions. No ambiguous or uncertain data has been used in the
compilation of this report, nor are any professional links that have not been made public taken
into consideration. Given the many kinds of links that legislators may egjoy with the insurance
industry, it is likely that the actual pumber of connections between legislators and the
industry they write the laws to regulate is greater than indicated in this report.

3. Findings:

In the ten states researched for this report, insurance legislation was written by either an
insurance committee in each house, or committees dedicated to banking, insurance and financial
matters. The size of committees responsible for writing insurance legislation at the house of
representatives leve] was between 9 - 24 members, and between 9-16 members in the Senate.

Out of a total of 19 committees, 16 included legislators with direct links to the insurance
industry. Three of these had one member with direct links, with the 13 other committees having
between 2 and 6 such members. Of the 16 committees with insurance comnections, 5 were
chaired by insurance agents and ! more was chaired by a legislator in a fiduciary relationship to
an insurance company. A full breakdown of findings is presented in Appendix A. Table 3.{
ranks state insurance committees in order of the degree of industry linkage they possess.

The highest proportion of insurance legislators with direct professional involvement is displayed
at the House of Representatives level in Texas, North Carolina and Missouri, as well as in the
Florida Senate. In each state, the percentage of legislators who have actual or potential conflicts
of interest because of their professional involvement is over 38% of each committee. The number
of legislators who derive direct income from insurance is so high that, if these members declared
conflicts of interest and were to abstain from committee activities on insurance regulation, it is
unclear how the committes would be able execute its business - or even reach quorum.

§ Substantial in this case is taken to mean insurance companies making up more than 15% of the firm's
publicized client list.
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For example, with about 25% of legislators having professional links with the insurance indusery,
the insurance committees of the Florida House and North Carolina Senate are at the middle of the
range found in this study in terms of industry connecti

3.1 State connection with Industry in Rank Order:

g:(?:iom;‘a Assembly 0.0
California Senate 0.0
Massachusers Joint Committee 0.0
gfezgg‘:.'ork General Assembly 4.7
Texas Senaze 9.1
Missouri Senate 1
Pennsylvania House of Representatives 12.5
[llinois House of Representatives 13
New York Senate 14.3
Ohio Senate 182
Illi;:ois Senare 20
Pennsylvania Senate 20
Ohio House of Representatives 27
North Carolina Senate a5
%lso'nsod? House of Representatives 26
Florida Senate 8.5
Texas House of Representatives 44,4
North Carolina House of Representatives ' 455
Missouri House of Representatives 50
Average % of coaflicts across all states 18,7
:,fvi;r;g’:sﬁ'u‘:'{udmg states with strict eonflict 113
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Taking a look at Florida, full information was available for 17 out of 23 members of the House
Ingurance Committee. Of these, § were insurance agents, | derived income from insurance
agencies while listing his occupation as a farmer, and 11 had no link.

At the Florida Senate level, there were more artorneys with industry contacts on the committee
than there were agents. Of |3 committee members, 3 were attorneys with whose firms’
conducted substantial insurance business, and 2 others were insurance agents deriving income
from their businesses. That means that 38.5% of committee members have a financial link with
the industry they are writing the laws to regulate. The professional activities of 2 other
comruittee members were not identified, and 6 more had no insurance connection.

While Florida represents the middle of the range, New York State has one of the lowest
indicators of conflict-ofinterest in its insurance committees -- although this is not to say that
even low industry representation is healthy on 2 committee which frames Jaws to regulate that
industry. At the Senate level, 2 of 14 committes members were attorneys whose firms included
substantial insurance business, and 3 were attomeys whose business profiles could not be traced.
Information was unavailable for 2 out of the 9 remaining committee members; the rest did not
have any public link with the insurance industrv. In the General Assembly, | of 21 committee
members is an insurance agent; |3 more are attorneys whose client lists were not available, and
the rest show no professional link.

No direct professional links between committee members and the insurance committee exist in 3
out of 19 cases since neither California nor Massachusetts were shown to have insurance
legislators with industry links. Both states have had recent scandals involving insurance
companies’ close financial connection to legislators, and both have strong conflict-of interest
laws.

In 1990, California’s most powerful insurance lobbyist (and the most powerful lobbyist overall)
was indicted on 10 felony counts as a result of an FBI probe, This compromised a number of
insurance legislators and triggering a successful citizen’s initiative that strengthened the state
ethics law.” Massachusetts’ strong conflict-of-interest law is the cumulative result of 2 series of
public scandals from the late 1950s and early 1970s. The law was then clarified and
strengthened in the 1980s. The Massachusents Ethics Commission has recently prosecuted 14
present and former legislators in connection with violations of state conflict-of-interast laws for
accepting gratuities from insurance lobbyists.

To summarize: in 8 out of 10 states examined, insurance committees include legisiators who
have both direct and indirect interests in the effects of the legislation they create. This figure is

7 Weintraub, M “Will Probe Put Capitol’s Top Lobbyist on the Shelf?" Las Angeles Times, Nav 30
1991, p. Al; Boyarsky, B "A Proposition They Could Refuse” "Los Angelas Times (Magazine), Nov 7 1993, p.
18.

¥ Commonwealth of Massachusetts State Ethics Commission, “Ethics Commission Fines Rep. Michael P.
Walsh for Accepting Grawities from Lobbyists.” Media Release, November 16, 1994,
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calculated assuming that those with no public signs of linkage do not have any industry ties. At
least 18.7% of insurance legislators are directly linked to the insurance industry.®

4. Discussion
Assuming that this sample is representative of the nation, about one in five legislators writing the

laws controlling insurance in America is earning income from the very industry that the laws
they write are supposed to regulate. When legislators are active in devising legislation regarding
their own profession, then a conflict of interest clearly exists for several reasons. The first is that
of financial benefit. In regulating their own profession, or an industry from which they derive
income, legislators who are connected with the insurance industry have a financial interest in the
outcome of their legislation. This interest is often immediate, as with those who draw income
from insurance activites. At least 40 out of a total of 278 legislators have such an interest: they

are either owners or agents of insurance businesses,

Financial interests are not always immediazely apparent, as with legislators who are attorneys in
firms which have a high proportion of insurance clients, This was found 10 be the case with 12
out of 278 legislators, concentrated particuiarly in Florida.!! Given the fact that legisiators who
are attorneys rarely are required or voluntarily provide enough information to identify their
practices, this figure in all likelihood understates the actual degree of attorney-insurance linkage.

Legislators who are practicing attorneys also face another kind of conflict situation: the
representation of private clients before state agencies. Attorneys in this simation are in a direct
situation of conflict because they are acting as an advocate for their private clients, against the
interests of the state body or legislation with which they themselves oversee. In at least one state
in this study, an insurance legislator has represented insurangce clients before the state agency
responsible for insurance regulation; whether paid or unpaid, such practices are a breach of good

public policy.

5 52 of 278 legislators have been classified as being linked to the insurance indusary, that is, 18.7%. If

legislators from California and Massachusetts are dropped from the toral number of legislators, the propottion then
becomnes 52 of 239, which is 21.75%.

1% 278 is the number of legislators across all 10 states; 14.4% of the total have direct financial interests. If
this is expressed as a proportion of legislators in states where conflicts of interest exist, then the figure rises to
17.4%. Conflict may also arise as the result of a legislator’s future income or employment. This ‘revolving door’ is
a separate problem which should be subject of future research.

L1For example. one legislator in this report is also an attorney at a large city law firm in Florida. Although
the legisiator may not specialize in insurance matters himself, the business profile of his firm includes both casualty
and surety insurance, as well as reinsurance litigation. The firm serves as local counse! for 29 insurance companies,
thereby comprising 74.5% of their total local client list. The firm also names two clients for which it serves as an
approved attomey, and both of these are insurance companies. The insurance legislation that this legisiator frames
will have a direct, material impact upon both the firm's clients, and also the practice itself, With these kinds of
relationships involved, it is easy to see how objectivity may be compromised and professional loyalties impact upon
industry regulation.
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Professional relationships are by their very natwre financial. However, we should not overiook
the importance of the relationships between private professional loyalties and public duties.
Fiduciary duties (such as being a member of a board of directors) also compromise the
objectivity of legisiative decision-making, and such relationships exist for at least 2 of the 278
legislators.

If these states constitute a representative sample of the situation across the United States, then it
seems reasonable to conclude that the legislative oversight of one of America’s largest industries
is significantly compromised by its close affiliarion with industry interests. The efficacy of state
legislatures in guaranteeing an impartial and trustworthy public policy process is sorely lacking.
This benefits neither consumers, nor the general public, nor the long-term health of the industry
itself. [t also raises serious concerns in an era of federalization and decentralization of political
authority,

S. Inter-State Conflicts: The Special Example of NCOIL.

No review of state insurance legislative oversigit would be complete without a look at the role of
the National Conference of Insurance Legislators (NCOIL). It is the natiopal body for legislators
dealing with insurance matters across more than 30 states.

Aims and Activities:

NCOIL was founded in 1969 by a group of insurance legislators who “wanted an opportunity to

exchange information about insurance legislation”." Membership is organized at state level;

currently, 31 states are members of NCOIL.” NCOIL describes its aims as being:

. to educate and inform state legislators on insurance issues;

. to help state legislators “interface effectvely” with the executive branch initiating and
resolving issues of public policy and insurance;

' to improve the quality of state insurance regulation; to make insurance more affordable
and avaiiable; and,

. to “step up to fight federal initiatives aimed at encroaching upon state regulation of
insurance.” 14

These activities are carried out at an annual mesting and at least two conferences per year, Over
the last two years, NCOIL has been particularly active in ongoing struggie with the National
Association of Insurance Commissioners (NAIC). It maintains that the NAIC has usurped

2 Industry Advisory Committee 10 the National Corference of Insurance Legisiators” Pamphlet, NCOIL.
Membership is not always confined to legislators who are current insurance committes members, but this is usually
the case.

"' Of the 10 states srudied in this report, only California does not have s member of NCOIL on its committees.

'* The History and Purposes of NCOIL: NCOIL, 1993, p. 1.
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legislative authority in regulating state insurance practices.”” NCOIL has lobbied Congress
extensively on the dual regulation of insurance, and has also discussed the enactment of national
disastec .nsurance legislation, Observers note that NCOIL rarely, if ever, disagrees with the
insurance industry position in matters federal.

The organization is governed by an Executive Committee, with a number of permanent and ad-
hoc committees which conduct inquiries and hold hearings on relevant insurance issues.! There
is also an “Industry Advisory Committee”, which is not listed in the Articles of Organization and
By-Laws, and which will be discussed further below.

Information on NCOIL is restricted to reports in the industry press and the limited information
given out by the organization itself. It is therefore difficult to gather complete information about
NCOIL’s structure and membership. An analysis of professional activity by NCOIL Executive
Committee members, however, reveals a strong correspondence between professional interests
and NCOIL's legislative/lobbying activity.

Professional Links of the NCOIL Leadership:

Of the five leadership positions in the 1995 NCOIL Executive Committes, at least four (80%)
are held by legislators who are also members of the insurance industry.'” The President, State
Senator Leo Fraser, is head of his own claims auditing firm, The President-elect is a former
underwriter and has owned his own insurance agency: it is not clear if he continues to derive
income from the agency. The NCOIL secretary also owns an insurance agency, and the Chair of
the Executive Committee is an insurance and real estate broker. The fifth executive officer is an
attorney whose firm profile could not be traced.

A summary of the professional connections of the 4 previous NCOIL Presidents is given in
Table 5.1.

18 €.g., “NAIC Accreditation program Slammed on Sanctions”, Mational Underwriter (Life & Health/Financial
Services Ed.), October 10, 1994, p. 8,

' For example: the State-Federal Relations Commiree; the NAIC Lisison Comminee, and the Property-
Casualty Insurance Committee.

"7 Sources conflict as to the 1995 composition of the committes; this report uses the list published in the
NCOIL Insurance Legisiative Fact Book and Almanac, published by NCOIL in April 1995,




President

Leo Fraser (Sen, NH) Consulting Examiner: head of own insurance claims

uditing company.
1994/§ Dennis Smith (Sen, MO) Currently President and CEQ of the Missouri
(did not complete term) Employers’ Mutual Insurance Co, Formerly.,
previously head of Denni¢ Smith & Associates,
’ insurance agents,
1993/4 Richard Worman, (Sen, IN) Insurance Management Consuitant.

Currently, Vice-President of Securancy Inc. (Insurance
Agency). Member, Chartered Life Underwriters’
Association.

Formerly owner, Worman & Associates; employes,
Nationwide insurance Co.

1992/3 Glyn Clarkston Shea (Rep, TX) Unknown.

199172 Harold W Bums (Rep. OH) Currently, Chmn of Bums Insurance Agency Inc.,;
Member, National Association of Mutual Insurance
Agents,

These close professional associations at the leadership level have led to problems of revolving-
door practices at NCOIL. The immediate past president, State Senator Dennis Smith MO), left
before the end of his term in order to become President and CEQ of the newly-formed Missouri
Empioyers’ Mutual Insurance Co. One industry newspaper states that Smith was the third
president to leave NCOIL within a year '

Of the 44 other Executive Committee members, 9 have direct links with the insurance industry
(20.5%). 7 of these are insurance agents (15.9%), and 2 are lawyers whose firms include
considerable insurance business (4.5%). 9 more are lawyers whose firm profiles could not be
obtained. Out of a total of 49 members of the NCOIL leadership more than one quarter have
strong insurance connections (26.5%). There is no information available as to other kinds of
members.

Industry Advisory Committee

The Industry Advisory Committee (IAC) is an NCOIL committee founded in 1975. It is made
up of “insurance companies, trade associations and related organization. all involved in the
insurance industry and keenly aware of the need for understanding and cooperation with

' "Move Questioned to Expand RBC in Accreditation”, The /nsurance Accountan:. July 18, 1994, p. 3
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legislators and legislatures.”*® Despite the IAC's commitment to NCOIL, it is not mentioned in
the Articles of Organization, nor in any of NCOIL's official descriptions or membership lists.
Membership is by written application, which must be approved by the IAC Executive Board.
The members of that board, and their relationship with NCOIL itself, could not be identified.
Nor are there any by-laws of the organization.

The purpose of the IAC is to “improve understanding between State Legislatures and the
insurance community.” To this end, it funds NCOIL through dues and by funding NCOIL's
seminars. Special IAC comumittees also meet with NCOIL officers on “specific programs and
background material.”® Membership Fees for the IAC range from between $500 for non-
Insurance companies and state associations. $1,000 for national trade associations, to $750 for
insurance companies with less than a $50 million turnover to $1,500 for insurance companies
with a tumover of more than $50 million.

One of the few references to the IAC put out by NCOIL is that ‘An Insurance Industry Advisory
Committee provides grants which pay for speaker travel and lodging, and administration at
NCOIL seminars.”' These seminars (held twice yearly, plus an annual meeting) are the major
means by which NCOIL briefs and works with its membership, Seminar participation fees for the
1995 Spring Seminar included §400 for IAC members, $650 for industry non-members, and
$250 for legislators and staff. This fact, in conjunction with NCOIL's own emphasis on its role
as a clearinghouse for information, means that the majority of public activities organized by
NCOIL are in fact paid for by the insurance industry.

While input from the industry is necessary in policy-making, that input should be provided
through formal hearings. For industry to be the primary source of funding for inter-state
discussions of insurance legislation is not appropriate. Since NCOIL is the major network
through which insurance legislators communicare, current and previous industry ties become
doubly reinforced at the inter-state level, Given the overlap between industry professionals and
NCOIL leadership, the entire scenario gives rise to serious doubts as to the integrity, objectivity,
and openness of NCOIL proceedings.

One example of this structural bias in action is the NCOIL hearing on insurance redlining, held
in April at the most recent NCOIL meeting. Billed both as a “Report on Anti-Redlining
Legislation” and an “open discussion”,  the NCOIL Property-Casualty Insurance Committee
dropped the issue after hearing only one testimony, that of the director of state affairs in the

¥ Industry Advisory Committee to the National Congarence of Insurance Legisiators, NCOIL, (Note: this
pamphiet is not included in the NCOIL information packets that NCOIL distributes, nor does it exist in general
circulation.)

2 Ibig.
*' The History and Purposes of NCOIL NCOIL, p. 4.
2 NcoIL ‘95 Spring Seminar, Orlando, Florida, March 24-26. (Registration form and flyer),
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Skokie, IL., office of the American Insurance Association.? According to the National

Underwriter, the committee chairman then noted that the AIA official had provided material
indicating that redlining “is just a perception and not a real problem”, and dropped the issye.
This hardly constitutes a thorough-going examination of what has been an extremely heated

issue, ¢

NCOIL seminars have also been sites for more direct legislative-industry contact than simply
strong influence over debate, The lobbying conducted by insurance companies at NCO[L
seminars has led to a string of prosecutions in Massachusetts under that state’s conflict of interest
laws. Both at NCOIL conferences in Savannah, Georgia (1991) and Amelia Island, Florida
(1993), state legislators and their guests received free meals and golf fees from lobbyists
representing the Life Insurance Association of Massachusetts. 2 Fourteen preseat and former
legislators as well as two insurance companies were fined in connection with this investigation,
The nation’s sixth-largest life insurer admitted in March 1994 that it had provided more than
$30,000 in illegal graruities to stats legisiators between August 1, 1987 and May 30, 1993. John
Hancock Mutual Life Insurance Company had used the attendance of its legislative agents at
NCOIL events in order to develop strong relationships with, and thereby gain access to, members
of the Massachusetts Joint Committee on Insurance

6. Comments Regarding NCOIL

NCOIL is important in building relationships and disseminating informarion among legislators,
and also between legislators and industry, Because it operates across state boundaries and is a
private organization, NCOIL’s activities are significantly shielded from public scrutiny. There
is, however, strong evidence to suggest that NCOIL is an organization where industry interests
have the potential to control information and use these relationships for their own benefit,

This is indicated by a variety of circumstances. First and foremost is the high concentration of
insurance professionals in the NCOIL leadership, in terms of both executive officers and
executive committee members. The second is the revolving door that has ushered state
legislators who have served in NCOIL leadership positions into lucrative professional positions.
Given the rapid tumover in NCOIL presidents over the last few years, the incidence of this

¥ Otis, L.H. “NCOIL Drops Redlining From Consideration on Its Agenda”, Natfonal Underwriter, April 17,
1995, p. 43.

2 In fact, in the same National Underwriter (April 17, 1995), an article on the American Family settlement with

the federal government of a redlining charge appeared, as well as an article on discussions between HUD and State
Farm on redlining problems. Anti-redlining efforts in Atlanta, Houston, Philadelphia and Chicago have been
reported recently. NCOIL's whitewash of the redlining issue is more likely to do with its conflicts of interest thag

any real finding of no redlining.

% “Ethies Commission Fines Rep. Michael P. Waish for Accepting Gratuities from Lobbyists”, The
Commonweaith of Massachusctts State Ethics Commission, Boston,, Nov. 16, [994.

% "Ethics Commission Fines John Hancock Mutuai Life Insurance for Itlegal Grasuities to State Legislators”,
The Commonweaith of Massachusetts State Ethics Commission, Boston, March 22, 1994, p. 1.
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problem may be higher than the few instances cited here. Revolving door situations may be
limited by conflict-of-interest laws, which view them as a means by which legislators derive
undue personal profit from their public dutes. These facts, coupled with the role and financial
importance of NCOIL’s Industry Advisory Committee, cannot help but cause considerable
doubts as to the objectivity and openness of NCOIL itself.

NCOIL's cozy relationships with the insurance industry embodied in the aptly-named Industry
Advisory Committee and joint meetings, exacerbated significantly by the great number of
NCOIL members who are also industry employees or agents, makes NCOIL’s public policy
statements suspect. The fact that the NCOIL positions rarely are at odds with those of industry is
hardly surprising under these circumstances.

NCOIL is an organization constituted (at least nominally) by and on behalf of state legislators,
and is designed to have an affect on state insurance regulation. Concerns regarding the nature of
NCOIL must also give rise to concerns regarding its effect on state insurance regulation. If
industry has so many means by which to affact legislation, then where is there protection for
consumer or taxpayer interests? And where is there reason not to believe that insurance
regulation is unduly influenced by industrv interests? This is a matter of democratic protections
and effective public policy: as it stands, state legislative control over the insurance industry has
neither.

7. Remedies

This report has shown that a high proportion of insurance legislators are subject to actual or
potential conflicts of interest because of professional relationships - roughly one fifth of the
entire group, The number of such legislators is concentrated in particular states, and is even
more concentrated at the leadership level of NCOIL.

The particular problems in this report have been those of divided loyalties and financial interest.
They include:

. conflicts caused by direct financial interests: income, honoraria, gifts,

J conflicts caused by indirect financial interests: foreseeable income and benefits, interests
of legislators who are attorneys in firms with substantial insurancs practice,

. divided loyalties: professional loyaities and affiliations which impair objectivity, as well
as fiduciary duties to organizations directly affected by state insurance committee
activity.

The first and most basic remedy to conflict of interest problems is for states to enact clear-cut
and enforceable conflict of interest laws. Very few of the states in this study have such laws.

The traditional means of avoiding conflicts of interest has been by using codes of ethics and
disclosure systems which focus on the ability (and willingness) of an individual to decide
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whether s/he has a conflict. One examp!e of this kind of mechanism is the current code of
legislative ethics in Illinois. It is merely a guide to action, a series of suggestions as to ideal
legislative behavior. Such codes are infamous for their vague construction and therefore weak
effects, Even when backed by penalties, they are notoriously difficult to enforce.

Recently, however, government scandals and community activism have caused some states to
play a more active role in defining and enforcing measures against legislative conflicts of
interest. However, conflict of interest laws and their enforcement stil vary considerably from
state to state. The table on page 2 of the Executive Summary compares the total proportion of
legislators with professional conflicts with the strength of conflict of interest laws in each state,
The strength of state laws was assessed according to the strength of their provisions with regard
to six key elements.”’ It also shows the strength of any provision in state law that requires
legislators to abstain from voting when conflicts of interest occur. For a more detailed summary
of legal provisions across the ten states, see Appendix B.

Those states with strong conflict of interest laws have the lowest proportion of legislators with
conflicts. These are Massachusetts and Californja. Those states with the highest proportion of
conflict have relatively weak preventative frameworks: Florida, North Carolina, and Missouri.
Although there are many factors which no doub influence the proportion of legislative conflicts
in each state, one of the most important is undoubtedly whether or not legislators are obliged to
abstain from matters in which they have an interest. The exceptions to this pattern in Table 5.1
are New York and Illinois, and this may reflect the relatively high rate of missing professional
information mentioned in Section 2 of this report.

While there is no one perfect solution to tensions caused by the financial and professional links
of legislators, conflict of interest legislation is an important and efficient remedy. The forms and
emphases of such legislation may differ according to the needs of different state, however, the
most fundamental elements of a strong conflict of interest law are simple.

First, clear and thorough disclosure laws should be put into place to identify conflicts that
otherwise might be obscure™. Legislators are obliged to file financial disclosure forms in all
states in this study, aithough the detail and nature of such forms varies considerably from state to
state. Financial disclosure forms alert legislators and citizens to conflicts of interest which may
exist; they are imperative for both the appearance and substance of open. clean government. In
terms of conflicts as a result of professional activities, it is particularly important that financial
disclosure forms include all associations with any kind of organization, whether business or not-
for-profit; all sources of income and forms of employment; and all assets and investments,

%7 Whether they serve as a basis for discipline: obligation to abstain on matters of conflict; limits on

representation before state agencies; limits on post-employment activity; financial disclosure; and the presence of
an independent sthics commission with enforcement powers over legisiators. For further details on methodology,

see Appendix B.

2¢ Particular auention should be paid to artorneys and their client list. Disclosure of clients and fees is
essential to protect the public.
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whether beneficial or not. The ultimats safeguard of good government is public outcry against
acts and situations which are seen to contravene the public trust.

Second, legislators must be required to refiain from participating in matters where even the
potential of a conflict of interest exists. This kind of requirement is enforceable, requires no
extra resources, and prevents one of the most direct means by which a legislator's outside
interests may affect public policy. To be truly effective, this must also encompass situations of
foreseeable interest and the appearance of interest.

“Interest” should be defined to include the presence of a link regardless of the likelihood of
benefit: tensions caused by fiduciary duties and professional obligations do not necessarily
involve personal financial benefit. In many stares, conflicts of interest are defined in such a
manner as to allow members of an industry to vote on legislation affecting that industry, since
their interest is no greater than that of a specific subsection of the populaton. In order to prevent
egregious industry influence over legislative activities, this exception should not be made,

There are a host of other elements that make up sound conflict of interest laws. In terms of a
specific focus on professional conflicts of interest, however, there are 4 key elements in addition
to those mentioned above. These are:

e a ban on forms of outside employment and income which may conflict with the public

interest. This should also include the banning or strict regulation of honoraria;

’ a ban on compensated representation of clients before state agencies, and strong limits on
uncompensated representation.

J restriction of the kinds of matters that legislators can become involved in after leaving
office;

. an independent ethics commission with enforcement powers and meaningful penalties.

Employment;

Clear provisions should be enacted to prevent legislatures from deriving income or employment
from activities which conflict with their public duties. For example, in Massachusetts legislators
are prohibited from accepting pay from private parties in matters that are of direct and substantial
interest to the state. Such a provision would ideally include a prohibition on employment which
Creates an ongoing interest in, or conflict with, the activities of a legislator's own committee.

For example, aithough Florida sets down a standard of conduct which forbids legislators from
creating a "continuing or frequently recurring conflict between his private interest and the
performance of his public duties",” employment of legislators in a field which regulation js
"exercised strictly through enactment of laws" is specifically exempted. Such exemptions should

% Florida - Sunshine Amendment and Code of Ethics, 5.112.313 (7.1 (@)
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be removed, and the definitions and penalties for conflicts as a result of employment should be
clarified,

Likewise, neither should a legislator be allowed 10 receive honoraria. nor possess fiduciary duties
in bodies which come under the jurisdiction of his or her committee. This is in order to prevent
influence-peddling, divided loyalties, and the possibility that legisiative actions are compromised
by professional gain.

Limits on Representation:

When legislators represent clients before state agencies, two major problems arise. The first is of
undue leverage that might be gained from a legislator's public position, and the second is the
inherent conflict between the legislators public role and private actions. In order to prevent this,
states should ban the compensated representation of clients by legislators before any state agency
except the courts, To be truly effective, such a provision should also encompass restrictions on
the unpaid representation of clients as well, That s, legislators should not be prevented from
representing normal constituent interests - but they should not be allowed to lobby before state
governments on behalf of business colleagues or professional bodies, even if such actions are not
directly compensated. .

Post-Employment Restrictions:

Restrictions on what kinds of activities a legislator may undertake after leaving office are crucial
in preventing 'revolving door' situations, as well as the use of legislative privilege to secure
unwarranted leverage as a lobbyist. In order to be effective, such provisions require two
elements. The first is a time limit (usually two vears) in which former legislators may not
engage in compensated representation before a state body. The second is a perpetual ban on
former legislators being paid to act on matters with which they were directly involved while in
office. This kind of legisiation is vital in lessening the attraction of revolving-door activities,
whereby legislators leave office to take up employment in the field they have just been
regulating. It limits unwarranted benefits to legislators, as well as any influence the offer of post-
legislative employment may have over a legisiaror still in office.

Enforcement.

None of the above-mentioned provisions are of any use without a clear and impartial means with
which to enforce them, Strong ethics laws require the presence of an independent and non-
partisan ethics commission. Too often, however, these do not have jurisdiction over state
legislators. Such commissions must be able to both investigate complaints and enforce some
kinds penalties against legislators, rather than merely issuing findings and referring them to other
bodies for discipline. They must be administratively and financially independent from the
legislature, as well as non-partisan in composition. The penalties which exist for breaches of
conflict of interest laws must also signal the serious nature of such violations, as well as a
meaningful deterrent. Both civil and criminal penalties should apply, and ethics commissions
should also be responsible for educating legislators and state officials as to their requirements
under law.
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Existing Models:

This report cannot describe in detail the many appropriate forms that conflict of interast laws
might take. Despite the disparate nature of current conflict-of-interest laws, however, there is no
shortage of models from which strong and workable laws can be taken. Both California and
Massachusetts have enacted a comprehensive series of laws and have strong independent
commissions to impiement them. Each includes provisions based on the elements outlined
above, as well as a ban on legislators acting upon matters where conflicts of interest exist.

The law in Massachusetts was developed over several decades of government scandals, and
represents one of the clearest-cut pieces of legislation in the United States. It pays considerable
attention to conflicts as a result of professional activities or loyalties, and is unusual because it
eradicates the loophole of legislators being able to vote for legislation if they are affected as
much as a general class of the population, mentioned earlier above. Legislators are also obliged
to refrain from any kind of participation on a marter where they have an interest, Interest is
defined as being both actual or reasonably foreseeable, regardless of whether it results in benefit
to the legislator. Legislators are also obliged to take care regarding any appearance of a conflict
of interest,

The California legislation was developed in a series of reforms and citizen-initiated measures,
with the last legislative ethics reform package passing in 1990. Among other things, the
California law bans honoraria, strictly limits gifts, and restricts outside income. Conflicts of
interest are now regulated by a series of comprehensive and meaningful statutes, including the
creation of a Citizens' Compensation Commission to set levels of legislatve remuneration.
Legislators are required to attend ethics orientation courses, and educational activities and
enforcement is carried out by the California Fair Political Practices Commission. There are a
variety of other resources that outline compreheasive and well-considered conflict of interest
laws. The models proposed by Common Cause and the Council on Governmental Ethics Laws
(COGEL) are particularly important,” and have been framed specifically 10 provide a flexible
but coherent legislative framework that allows for diversity between states without
compromising legislative intent,

The situation described in insurance industry representation across the ten states in this study is
by no means confined to the insurance industry alone. Instead, it highlights the degree to which
professional affiliations compromise the objectivity of the legislative process. Conflict of
interest legislation is a basic and effective means of preventing this. Such protections should be
required in all states.

19 Common Cause A Model Ethics Law for Stare Government. Common Cause, Washington DC., Jan

1989: COGEL A Model Law for Campaign Finance, Ethics, and Lobbying Regulation, Council of State
Governments, KY 1991, )




Appendix A: Breakdown of State Insurance Legislators and Professional Links.

With Professional
Links: Overall

State Relevant Committee Ctee % of
Size A No | Lack ;
gent AH‘Y Other link Info committse
linked ™ oy members
via " | with link.
i _______ firm
Assembly Insurance Committee 16 - 12 | 4 0 |
Senate [nsurance Claims & 9 | - - - 6 3 0
Corporations Ctee § -
Florida House of Representatives Insurance 3 | s - 1 11 6 26
Ctee {
Senate Banking and Insurance Ctee 13 [Nz - | 6 | 2 . 3ss
Illinois House Insurance Ctee 23 B3 . 18 2 ) 13
Senate Ctee on Insurance, Pensions & | 10 [ - 1 1 3 5 k 20
Licensed Activity
Massachusetts Joint Committee on Insurance 4 ). - - | 1 3 B 0
Missouri House Insurance Committes 12 b L E - . 3 1 i 50
Senate Ctee on Insurance & Housing 9 [ B o] i - 6 2 11
New York General Assembly Ctee on Insurance 21 1 T 7 13
Senate Insurance Committee 14§ - 2 | 7 5
North Carolina | House of Representatives Insurance 1 s - E 3 3
Ctee p R

Senate Committes on Pensions &

Retirement Tinsurance/State 6 b o2ofoa |- | 9| 3 25
Personnel. ; .

Ohio House of Representatives [nsurance 2 r S A | 1 11 6 | 22.7
Committee
Senate Financial [nstitutions, 11 1 - | 7 2 182
[nsurance & Commerce Committee,

Pennsylvania House of Representatives Insurance 24 3 - - 19 2 | 12.5
Committee : ‘ AT
Senate Banking & Insurance Ctee i0 25T . « 4 3 5 20

Texas House of Representatives [nsurance 9 2 hc2 |5 4 1} 444 |
Committes ;
Senate Economic Development 11 1 - . 5 b 9.1
Commirntee

Totais: | 278 36 12 4 153 73 | average 18.7

* Derives income without professional involvement.
= |nsufficient information to evaluate linkages
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Appendix B: Comparison of Conflict of Interest Laws Actoss States

Table B.1: Standards of Conduct and Conflict of Interest Provisions:

[Conflict-ot.
*  Rules are Basis for Discipline 4 v/ / 7/ v/ v/ Ve s
P (some) q
* Bribes o e Ve e e e | oy v e | v
* Honorsria <4 ' 4 v V4
¢ Abstention obligatory 44 44 v / v
* Any kind of action prohibited if intesest £
exists
¢ Porsesabie interest (4
*  Appearance of interest 4 4
* Restrictions after-hours employment 4 4 4 v v
* Paid representation before government 4 4 4 w | / 7
agencies
* Unpraid representation before govt 4
agencies g
* Disclosure of canfidential information 4 4 4 4 4 4 v <4 /
¢ Use of position to secure benefit v/ 4 v 7/ 7/ v 7/
over aver over if
$100 $75 $75 infl.
R
Post-Employment Activity:
+ Perpetual ban on some kinds of {4 (4
involvement
«  Time limit in which former legisiators 4 4 4 / 7/ 4 v v/
may not engage in compensated
representation,
Key: v = some limits

/v = banned



mmission with
Jurisdiction over legislators

*  Structure ensures nonspartisan ' 4 / 4 v

* Enforcement Powers over legisiators 4 <4

« Civil Penalties 7 7/ 4’4 v 7 /7

+ Ciminal Criminal Penaities 4 4 7/ 4 v/ 7’ v/
Key: v = exists

4 = strong

+  Assets: securities, investments, trusts,
regl estate, business ownership and
equity

+ Source and value of gifts

¢+ Debrtors and creditors

* Sources of income & employment

*  Associations with for-profit entities

*  Assaciations with not-foreprofit entities

» Information regarding family members

Table B.3: Personal Financial Disclosure Requirements:

"4 v 4 4 4 v v v/ v v
real over§ some
estate 10000
only
s v 4 v/ / 7 7 7/
> 550 > >$100 > >$75 > > 8250
$100 £1000 $200
v v
v/ 4 7/ 7/ 7 vs 7 v
>5% > > > $500
$1200 $1000
v v v v v v/ /7 v v
7/ 4
4 7/

Key: v = some
4 = all

Sources: Conflict of Interest Laws and Ethics Laws of all states.
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Methodological Note on Table 5.1:

Conflict of interest [aws in each state were rated according the strength and complexity of each of 6 elemegts:
whether they serve as a basis for discipline; obligation to abstain on matters of conflict; limits on
representation before state agencies; limits on post-eraployment activity; financial disclosure provisions: and
htepresence of an independent ethics commission with enforcement powers over legislators.

States which did not have conflict laws that could be used as a basis for discipline were automatically classified
as weak. Those states that were not disqualified by this measure had the strength of the other 5 provisions rated
outof 3. For example. 2 limit on some forms of paid representation = 1, a ban on all paid representation = 2,
and a ban plus limits on unpaid representation = 3. The value of a requirement to abstain on matters of condlict
was doubled (to0 6) because of its critical importance in conflict laws.

These scores were then added for each state, out of a total of 18, States disqualified by the first step, or with a
total score of 0«6 were classified as "weak", scores of 7-12 were rated "medium". and scores of 13-18 were rated
as "strong". Results are shown on the table below.

4 No v v v/ No

Rules are basis for discipline /

Obliged to Abstain 3 3 ! 2 1
Limits on Representation 2 2 2 2 1 1
Post-Legisiative Activity 2 1 3 2 2 2 1 1
Enforcement (Ethics Commission, etz) 3 2 3 { 2 3
Disclosure 2 1.3 3 ¥ 3 2 2 2
Raw Score 12 6.5 14 8 6 5 7 8
With weighted abstention value 15 6.3 1?7 8 6 6 8 ]
Overall classification Str. | Weak | Weak | Str Med | Weak | Wenk | Wesk | Med Med




PRESIDENT: SEN. LEOW. FRASER, JR., NH
PRESIDENT ELECT: REP. STAN BAINTER, FL;

VICE PRESIDENT: SEN. HARVEY D.TALLACKSON, ND;
SECRETARY: REFP. GARY RICHARDSON, AZ;
TREASURER: SEN. PAUL WARTNER, M{

NCOIL STATEMENT
RE: CONSUMER FEDERATION OF AMERICA/COMMON CAUSE
REPORT DATED AUGUST 31, 1995

The report is an old and erroneous yawn that has gained no credence over
the years.

It fails to understand that one great value in the state legislative process is
that it brings together many different interests from the economic mainstream --
lawyers, small business owners, professional women, nurses, doctors, insurance
agents, farmers, realtors, retirees and others, all of whom contribute to economic
growth, job development, and consumer protection. Insurance chairs seek the
participation of insurance agents on their committees because they represent the
interests of their consumer-customers. The same goes for lawyers, who can offer
their knowledge as attorneys representing a range of clients -- school boards,
family-owned businesses, accident victims. These legislators bring knowledge
and know-how to the table. The legislative process is better because they are
there. Indeed, all legislators are consumers of insurance and insurance services.

~ Itis up to the legislatures and the legislative houses in each state to set
their own rules regarding the affiliations of their members.

CHAIR OF THE EXECUTIVE COMMITTEE: SEN. MARTIN M. SOLOMON, NY; EXECUTIVE COMMITTEE: SEN. CHRIS ABBOUD, NE; REP. GLENN ANSARDI, LA; REP. WILLIAM G. BATCHELDER, OH;
SEN. WILLIAM V. BELANGER, MN; SEN. ARTHUR L. BERMAN, IL; SEN. CLESSON BLAISDELL, NH; REP. NICHOLAS A. COLAFELLA, PA; REP. JOHN F. COSGROVE, FL; REP. DAVID COUNTS, TX;
REP. RONNIE CULBRETH, GA; REP. DAVE DONLEY, AK; ASSEM. CLARE FARRAGHER, NJ; REP. STEVE FLOWERS, AL; REP. TED HAIK, JR,, LA; SEN. DAVID $. HOLMES, JR., Ml; SEN. JOSEPH
E. JOHNSON, NC; SEN. DAVID M. LANDIS, NE; SEN. WILLIAM J. LARKIN, JR., NY; REP. ALLEN LAYSON, AL; SEN. JAMES A. LEWIS, JR., IN; REP. JIMMY LORD, GA; REP. WILLIAM D. LORGE, WI;
SEN. GLENN F. McCONNELL, SC; REP. VINCENT J. MESOLELLA, RI; REP. J. STURG!S MILLER, AK; REP. ANTHONY J. MELIO, PA; SEN. JOSEPH M. MINARD, WV; REP. RAMSEY MORRIS, KY;
SEN. ROBERT W. NEY, OH; SEN. JOSEPH F. O’'DAY, IN; REF. TERRY R. PARKE, IL; DEL. DEBBIE PHILLIPS, WV; REP. KERMIT W. RICRARDSON, VT; SEN. BEN ROBINSON, OK; SEN. EDWARD
E. SALEEBY, SC; SEN. DON SAMUELSON, MN; SEN. DALE W. SCHULTZ, Wi; SEN. PAUL S. SMITH, NC; REP. ORESTE VALSANGIACOMO, VT; REP. FRANCIS J. WALD, ND; REP. JAMES F. YARDLEY, UT;
PAST PRESIDENTS AND MEMBERS OF THE EXECUTIVE COMMITTEE: SEN. RICHARD W. WORMAN, IN; SPEAKER HAROLD W. BURNS, NH; REP. MIKE STINZIANO, OH;
EXEC. DIRECTOR: ROBERT E. MACKIN; MEETING DIRECTOR: CHARLES O. DAVIS; NATIONAL OFFICE: 122 S. SWAN STREET ALBANY, NY 12210-1715; TEL: 518-448-3210; FAX: 518-432-5651
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AIA QUESTIONS CONCLUSIONS OF CFA STUDYON
STATE LEGISLATORS, INSURANCE INDUSTRY

WASHINGTON .- The American Insurance Association Thursday questioned
the conclusions of a study by the Consumer Pederation of America that criticized

-

“professional linknges” between stats legislators and the insurance industry.

In the report releascd Thursday, the CFA clted the supposed “linkages” fn
recommending “a bag on legislators acting on any matter in which they have an
interest.” It rated 10 states according to thelr existing conflict of Interest laws and:the

pereentage of insurance-related professionals who serve in their legislatures,

“The CFA's conclusions don't hold water,” said ATA President Robert E.
Vagley. “They praisc the ethical standards of legislatures in Massachusetts and
California, whose citlzens pay the 4th- and 8th-highest average combined automobile
insurance promiums in the country, But they lambaste the ethical standards in Missourt
and North Carolina, where the average premiums rank 34th and 45th, respectively.”

“If anything, this makes the case that states like Massachusetts and Catifornia
could use a lnle expertise from the insurance industry within its legislatures,” he said.
“[ doubt that peopls in North Carolina or Missouri would trade thele insurance rates for

those in California or Massachusetts.”
Vagley said it was unfalr to single out the insurance industry n a study of

~Torgs
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supposed “professional linkages,”

“How in the world can the CFA keep a straight face and single out Lnsurance
professionals, who account for a mere 3.2 percant of the state legislative posts
nationwide, while lawyers make up 13.5 percent, business owners comprise 12.3
percent, farmers constirute nearly 8 percent, and teachers account for nearly 6
percent?” he asked, citing Agures from the Natfonal Council of State Legislanures,

Vagley said insurance consumers could be adversely affected if leglslators with
professional backgrounds in insurance aren’t allowed to vote on insurance matters while

=« trial lawyers are still permitted to vote on them.

“Letting triul lawyers vote on issues concerning liability and punitive damagas
without any representation from the Insurance industry is like puiting Dracula in ¢harge
of the blood bank," Vagley said,

He questioned why the CFA and CotmonCause, who also ook part in a news
conference Thursday to unvell the CFA study, didn't go one step further and look ints

legislators who receive campaign contributions from political action committees who

share the same professional background as the legislators. He sald trial lawyer PACs
in California, Illinois, and Texas in 1994 gave 2 total of nearly $1.4 million In
campaign contributions to legislative races in those states. AIA’s PAC gave only about
$77,000 in the same thrse states in 1954,

“The AIA supports reasonable and effective ethics legislation for members of
our state legislatures,” Vagley sald. “But any ethical restrictions should be applied
scross-the-board o all legisiators, not by singling out one particular group.”

A B

The American Insurance Assoclation represents more than 270 property-casualty
insurance companies. Natlonally, AIA companles employ more than 150,000
people, write $60 billion In premiums, and pay nearly $2.2 billion in state taxes
and lcensing fces each year.
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Consumer Federationof America

For Immediate Release cts : :
august 31, 1995 Scott Beatty, 202-737-07686
’ tori shinseki, 202-736~5770

MANY STATE LECISLATORS ON INSURANCE COMMITTEES WORK
FOR INSURANCE INDUSTRY :

Need For Conflict-of-Interest lLaws Documented

washington, DC —- A study of state legislators serving on
committees that write laws regulating the insurance industry
finds that nearly one in five receive income from the insurance
industry. The report was raleased at a press conference held
here today by the Ccnsumer Federation of America (CFA) and Common
Cause. '

The study surveyed ten states comprising more than half of
the nation’s population. It found that at least 52 of the 278
legislators (1%%) have professiocnal affiliations with the
insurance industry. 38 of these legislaters were insurance
agents, 12 were attorneys in law firms with a substantial
insurance practice, and two had other fiduciary raelationships
with insurance companies. The report likely understates the
number of legislators with industry affiliaticns since employment
information was not available for many of the 278.

The percentage of legislators with conflicts ranged as
follows:

California 0.0% Ohio 21.2%
Massachusetts 0.0 Texas 25.9
New York 8.6 Florida 30.6
Pennsylvania 14.7 No. Carolina 36.0
Illinois 15.2 Missouri 36.8

"Legislators who are employed by an industry should not be
writing the laws to regulate that industry, that’s plain common
sense," said J. Robert Hunter, Director of Insurance for CFA.
tThe massive conflict-of~interest finding casts doubt on the
entire insurance regulatory process and must be redressed.”

Hunter, who previcusly served as Federal Insurance
Administrator and Texas Insurance Commissioner, has personally
observed the effects of these conflicts. "1 have seen conflicted
legislators introduce and push bills supplied to them by
companies they represent. I have also seen them lobby other
legislative bodies without disclosing their conflicts."®

-more-—
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Reforms Advanged

CFA and Common Cause will be pursuing cpportunities in state
legislatures to pass conflict-of-interest laws, "Conflices of
interest by legislators compromise the legislative process and
ercde public confidance in government,” said Ann MceBride,
President of Commen Cause. "But as this new study of insurance
legislaters confirms, stxrong cenflict-of-interest laws can make =2
difference and provide modeis for the rest of the nation.w

Rey elements of model legislation that CPA and Common Cauge
are pursuing are clear disclosure by govermment cfficials of
their aconomic interests and sources of income, requirements for

prohibitions on legislatsrs receiving conpensatien :grv
representing certain groups before state agencies they oversee,
and independent enforcement requirements with stiff penaltieg,

HQQIL Cribs Qi zed

The report also criticized a group of legislators known as
the Naticnal Conferesnce of Insurance Legizlators (NCOIL) ag being
tightly connected ts and dependent on the ingurance industry for
financial suppor:t. It revealed that four out of five recent
presidents of NCCIL had insurancs industry ties, that one-quarter
of the total NCOIL ieadership was connected financialily to the
industry, and that an Industry Advisory Commititee exists that
consists of insursnce companies and othar industry affilisres
that participatas in seminars and raisas funds for NCOIL.

sone atate legislators to make disinterested public policy," saig
Stephen Brobeck, CFA Executive Directer. *Not just insurance
agents, but also real estate agents, trial lawyers, and attorneys
representing private interests should recuse themselives from
legislative mattars affecting their intersgtsg.n :

In the future, CPA will examine stats legislator conflicts
of interest involving industries other than insurance.

: CFA 1s a non-profit association of some 240 pro-consumer
groups that was founded in 1968 to advancs the consumer intsresgt
through advocacy and education. Common Cause iz a 250,000-nanber
nonpartisan citizens’ lobbying group which belleves in open,
accountable government and the right of all citizens 0 be
involved in helping to shape our nation’s public policies,
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FOR IMMEDIATE RELEASE: : Cowmcf: Jackie G. Howell
Thursday, Auvgust 31, 1995 ~ Lori Shinsekd -

STATEMENT OF COMMON CAUSE PRESIDENT ANN MéBRmE
ON CONSUMER FEDERATION OF AMERICA STUDY
OF STATE LEGISLATORS AND INSURANCE CONFLICTS OF INTEREST

_ On behalf of Common Cause, I am pieased to join Bob Hunter and Stephen Brobeck as the
Consumer Federation of America releases this important new study of conflicts of interest — a study
whick focuses on state legisiators who serve on insurance committees whﬂe working as insurance
agents or attorneys for insurance companies. |

This is a timé of profound crisis of public confidence in government. Conflicts of interest on
the part of public officials as weil as corrupt campaign finance systams have played central roles in
undermining public trust in government officials and institutions. Too many Americans believe that
public officials operate not in the interest of the public, but on behalf of special interests and for their
own personal financial gain. | |

At the state level in particular, where legisiators frequently hold outside ipositions in the
private sector, their outside activities often conflict with their public duties, Without comprehensive
conflict-of-interest laws, legislators are free to act in matters involving their personal interests,
compromising the legisiative process and eroding public confidence in government.

But as this important new study confirms, strong conflict-of-interest faws can make a

difference and provide useful models for the rest of the nation.

20506 M Stroet, NW + Waehington, DC 20036 -+ 202/738-8770
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This report concludes that the proportion of legistators with industxy'mmtims is related o
the strength and provisions of each state’s conflict-of-interest laws. Those states with stronger
conflict-of-interest laws have the iowest proportion of legisiatars with conﬁzm Those states with
the highest proportion of conflict have relatively weak laws. Although there atc many factors which
influence the propertion of legislative conflicts in each state, among the most iMz are strong
financial disclosure requirements and requirements for legislators to abstain from participating in
particular matters where they have a financial interest. | :

These provisions are detailed in our model conflict-of-interest bill which can play an effective
role in laying out a clear, enforceable conflict-of-interest statute, administerad $y~a.n effective and
impartial body and reinforced by a range of stringent penalties. Commen Cause orgmumons have
been deeply invelved for many years in smc%mmmwmmwwmm&mm
to enact strong conflict-of-interest statutes, |

The fundamental goal §f any conflict-of-interest statute is to prevent pubilc‘ officials from
abusing - or appearing to abuse -- the power and status of public office for pri?a;e gain. As former
Watergate Special Prosscutor and Common Cause Chair Archibald Cox stated, “A free society
depends upon a high degree of mutual trust. The public will not give that trist to officials who are
not seen 10 be impartially dedicated to the general public interest ... nor will it give trust to those
who present government as the place where one feathers his own nest, -ei;:hanggs favors with friends
and former associates, and takes good care of those who provide the campaign contributions for the
next election. ” |

| We commend the Consumer Federation of America for this outstanding szudy and look
forward to working with the CFA in states across the nation to enact strong ethics and campaign
finance laws. | |
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State of Wisconsin / OFFICE OF THE COMMISSIONER OF INSURANCE

Tommy G. Thompson

Govemor 121 East Wilson Street

P.O. Box 7873
Josephine W. Musser September 14, 1995 Madison, Wisconsin §3707-7873
Commissioner (608) 266-3585

P 1 ¢y

The Honorable C. Robert Brawley
Chair, AFI Commerce and Commun. Committee _— —
1020 Oak Ridge Farm Road Loy L C

Mooresville, NC 28115 /

Dear Representative Brawley:

Thank you for your recent letter discussing the NCSL resolution regarding the National Association of
Insurance Commissioners (NAIC). As you may know, | have been an active proponent in encouraging an
open dialogue and a constructive review of NAIC activities.

Your letter mentioned a point that | feel is key to our discussions on the NAIC. That point is the goal of
strengthening state-based insurance regulation. The NAIC was founded to serve as a vehicle to assist
state-based regulation, and that remains my goal for the organization.

During my tenure, | have encouraged further public openness and understanding of the NAIC budget
process and other meetings. I

e

o

o
| look forward to continugd"’communication between NS
and the establishment of g legislative advisory committee.

Best Regards,

s

Josephine W. Musser
Commissioner of Insurance

N

cc: Honorable Lee Douglas, Arkansas Commissioner of Insurance
Honorable Brian Atchinson, Maine Superintendent of Insurance
David B. Simmons, NAIC Executive Vice President
Honorable State Senator Peggy Rosenzweig, Chair, Senate Committee on Insurance
Honorable State Senator Dale Schultz :
Honorable State Representative Sheryl Albers, Chair, Assembly Committee on
Insurance Securities and Corporate Policy

, NCOIL, NAIC and other interested parties
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TO: Assembly Insurance, Securities and Corporate Policy
Committee Members

FROM: Representative Sheryl Albersﬁd§<
RE: NCOIL~Chicago July 28-30, 1995

DATE: October 11, 1995

Attached please find a copy of a sample letter regarding the topics
addressed at the National Conference of Insurance Legislators in
Chicago July 28-30.

I am sending you this letter for your information.

Office: P.O. Box 8952 » State Capitol « Madison, Wi 53708-8352 « (608) 2668531
Message Hotline: (800) 362-9472

Home: 56896 Seeley Creek Rd.« Loganville, Wi 53343 « (608) 727-5084

_ O
Printed on recycled paper
with soy base ink.




PRESIDENT: SEN. LEO W. FRASER, JR., NH

 PRESIDENT ELECY: REP. STAN BAINTER, FL;
VICK PRESIDENT: SEN. HMARVEY D.TALLACKSON, ND;
SEKCRETARY: REP. GARY RICHARDSON, AZ; DRAFr

TREASURER: SEN. PAUL WARTNER, Mi

(date)

Dear (Speaker/Majority Leader/Chairman):

This will report to you on the NCOIL seminar and meeting which I attended in
Chicago on the weekend of July 28-30.

More than 200 state legislators, legislative staff persons and insurance industry
representatives, representing 33 states from Hawaii to Florida, attended the three-day

weekend meeting.

The topics addressed at committee meetings and general sessions included

domestic violence as a consideration in life insurance underwriting;

TN
genetic testing issues in life insurance;

proposed federal initiatives to eliminate barriers that separate
insurance from banks;

the draft proposed National Association of Insurance Commissioners
(NAIC) Model Stop-Loss Act;

interstate compacts as a means of strengthening state insurance
regulation;

the draft proposed NAIC model investment law;
a comprehensive state insurance anti-fraud model law;

a proposed state model natural disaster insurance law which could
cover earthquakes, hurricanes and other natural disasters;

CHAIR OF THE EXECUTIVE COMMITTEE: SEN. MARTIN M. SOLOMON, NY; EXECUTIVE COMMITTEE: SEN. CHRIS ABBOUD, NE; REP. GLENN ANSARDI, LA; REP. WILLIAM G. BATCHELDER, OH:
BERMAN, IL; SEN. CLESSON BLAISDELL, NH; REP. NICHOLAS A. COLAFELLA, PA; REP. JOHN F. COSGROVE, FL; REP. DAVID COUNTS, TX;
AK; ASSEM. CLARE FARRAGHER. NJ: REP. STEVE FLOWERS, AL: REP. TED HAIK, JR., LA; SEN. DAVID S. HOLMES, JR., MI; SEN. JOSEPH
WILLIAM J. LARKIN, JR., NY; REP. ALLEN LAYSON, AL; SEN. JAMES A. LEWIS, JR., IN; REP. JIMMY LORD, GA; REP. WILLIAM D. LORGE, Wi
MESOLELLA, Ri; REP. J. STURGIS MILLER, AK; REP. ANTHONY J. MELIO, PA; SEN. JOSEPH M. MINARD, WV: REP. RAMSEY MORRIS, KY:
(N: REP TERRY R PARKE, IL: DEL. DEBBIE PHILLIPS, WV; REP. KERMIT W. RICHARDSON, VT: SEN. BEN ROBINSON, OK: SEN. EDWARD

SEN. WILLIAM V. BELANGER, MN; SEN. ARTHUR L.
REP. RONNIE CULBRETH, GA; REP. DAVE DONLEY,
E. JOHNSON, NC; SEN. DAVID M. LANDIS, NE; SEN.
SEN. GLENN F. McCONNELL, SC; REP. VINCENT J
SEN. ROBERT W. NEY, OM: SEN. JOSEPH F. O'DAY.

£, SALEESY, SC: SEN. DON SAMUELSON, MN; SEN. DALE W. SCHULTZ, WI; SEN. PAUL $ SMITH, NC: REP. ORESTE VALSANGIACOMO, VT; REP. FRANCIS J. WALD, ND; REP. JAMES F. YARDLEY, UT:
PAST PRESIDENTS AND MEMBERS OF THE EXECUTIVE COMMITTEE: SEN. RICHARD W, WORMAN. IN; SPEAKER HAROLD W. BURNS, NH; REP. MIKE STINZIANO, OH:
EXEC. DIRECTOR: ROBERT E. MACKIN: MEETING DIRECTOR: CHARLES O. DAVIS: NATIONAL OFFICE: (22 5. SWAN STREET ALBANY, NY 12210-1715; TEL: 518-449-3210: FAX: 518-432-3651




- the NAIC - what it is and how it works: the NAIC's accreditation
program, its budget and proposed state government oversight of the
- NAIG;

- "pure no-fault” auto insurance;

- managed care applications in auto and workers' compensation
insurance; and

- crop insurance.

LIFE INSURANCE ISSUES

The NCOIL Life Insurance Committee heard a presentation by a representative of
the American Council of Life Insurance (ACLI) on domestic violence as a consideration in
life insurance underwriting. The representative said ACLI policy was that life underwriters
consider only the physical or mental condition of prospective insureds, regardless of
whether or not the condition may or may not have resulted from domestic violence.

Legislators also heard an in-depth panel discussion of critical and serious issues
related to genetic testing. Genetic testing has the potential of predicting an individual’s
likelihood for contracting specific terminal illnesses. With this subject comes large
questions relating to life and health insurance underwriting and individual privacy rights.
NCOIL will cover this issue on an ongoing basis.

BANKS IN INSURANCE ISSUES

The NCOIL State-Federal Relations Committee reaffirmed an earlier statement made
in a letter to the U. S. Comptroller of the Currency, regarding the pre-emption rule on
insurance activities of national banks. The statement was presented in a letter forwarded to
the Comptroller on March 26 asking that the Comptroller not issue a preemptive rule
relating to a national bank's insurance related activities.

The Committee also heard a report relating to the bill introduced in Congress by
Representative Leach of Iowa to repeal the long-standing Glass-Steagall Act which
established barriers between banks and securities.

HEALTH INSURANCE ~ THE NAIC MODEL STOP-LOSS ACT
The NCOIL Health Insurance Committee heard a presentation stating that
regulation of so-called "attachment points" or "stop-loss" needs to be considered in the
context of all the health care insurance reform being enacted by states. More than 20 states
have enacted measures to implement a minimum attachment level. It was argued thata
minimum $20,000 attachment point, as proposed by the draft NAIC Stop-Loss Model Act,
2




would be out of the reach of medium and smaller size employers. At the same meeting, the
Vermont Insurance Commissioner argued that the $20,000 attachment point was
appropriate. She said that the level was based on actuarial studies.

INTERSTATE COMPACTS

Momentum is building for the adoption by more states of the NAIC Midwest Zone-
NCOIL Insurance Receivership Compact. The NCOIL Task Force on Interstate Compacts
reported that Nebraska, New Hampshire and Illinois have already enacted the Compact.
The same legislation awaits the Governor’s signature in California and is up for active
consideration in Indiana, Louisiana, and Texas.

. At the same meeting, the Task Force agreed to support a Congressional Resolution
introduced by Representative Moorhead of California, encouraging the states to adopt
interstate compacts as a means of coordinating state regulatory efforts in those areas and as
a way to make state regulation stronger, thereby precluding Congressional initiatives
aimed at increased federal regulation.

NAIC MODEL INVESTMENT LAW

A special NCOIL Task Force heard a detailed presentation on the developing draft
NAIC Model Investment Law which would be aimed at establishing a uniform state law
governing insurer held investments. Legislators learned that several issues related to the
model remain unresolved, including those relating to real estate and mortgages, securities
and lending and sales of mutual funds. The proposed model would offer billions in
investments.

The same legislators received a document tracking comments made on the
developing draft model bill by state officials outside the NAIC working group, insurance
industry representatives and members of the public. (It is: de51gned to be read with the
August 17, 1994 version of the Model.)

Legislators learned that the NAIC intended to adopt the Model at its meeting this
December. Insurance industry representatives expressed concern over the cost impact of
the Model.

INSURANCE FRAUD

The NCOIL Executive Committee adopted, as an NCOIL model, a comprehensive
state insurance anti-fraud model act proposed by the Coalition Against Insurance Fraud.
Among its unique features are provisions which would:

- cover all forms of insurance fraud, including those relating to claims,
underwriting, premium finance, and insider dealings;

3




- expand the definition of fraud in most states to include attempted fraud
as a crime; ‘

- provide for both criminal and civil remedies;

- include sham operators within the definition of an insurer in order to
’ facilitate their prosecution;

- aim at the leaders of fraud rings who shield themselves from prosecution
and civil suits for their scams; '

- increase penalties for repeat offenders;

- provide for review and revocation of licenses of doctors and other
professionals convicted of insurance fraud;

- grant broad immunity to allow for an exchange of information between
insurers and law enforcement, as well as between insurers themselves;

- establish a state funding mechanism for the investigation and prosecution
of insurance fraud, as well as for educating consumers on fraud;

- establish regulatory requirements for insurers to establish anti-fraud
plans that would include fraud warnings and funds for hiring anti-fraud
professionals; and

- cover frauds whether generated through written documents, by computer
or the spoken word.

The NCOIL Insurance Fraud Committee heard a comprehensive report on title
branding — the recording of descriptive terms on a title which indicate whether a vehicle
sustained serious damage or was stolen. According to the National Insurance Crime
Bureau (NICB), loopholes in titling and branding laws allow unscrupulous rebuilders and
dismantlers to "wash" titles, obtain clean titles and then sell rebuilt vehicles. One analysis
showed that vehicles registered in California, Florida, Indiana, Massachusetts, Michigan,
Texas, and Virginia had in fact been reported as salvage, stolen or exported. The NICB
solution: a national database. According to the NICB, inquiries to the database could
determine if out-of-state vehicles involved in a title transfer had been declared salvage or
stolen.

The same Committee also heard extensive reports of workers’ compensation
insurance fraud legislation in Illinois and California.




PROPOSED STATE NATURAL CATASTROPHE MODEL ACT

The NCOIL Property-Casualty Insurance Committee adopted a proposed model law
which would establish a reinsurance catastrophe fund to cover insured losses from natural
disasters. The model would allow a state to set up the fund to cover the kind of natural
disasters most likely to occur within its state or region, e.g., the California version of the
model could cover earthquakes; the Florida version could cover hurricanes. The proposal
would require all insurers writing non-commercial residential coverage in the state to
participate in the fund. The proposal is based on a Florida statute enacted in the wake of
Hurricane Andrew and revised this year. One unique feature of the Florida Fund:
premiums paid to the fund are exempt from U.S. income taxes. States enacting the model
could apply for a similar exemption.

NAIC

The NCOIL Executive Committee put over consideration of a report entitled: "The
NAIC Accreditation Process: A Background Review." The report had been adopted by the
NCOIL Task Force on Insurer Solvency at its meeting in Orlando in March. The report was
prepared under the auspices of the Insurance Legislators Foundation. The Executive
Committee deferred consideration of the report to allow the Committee time to consider
comments and recommendations for changes in the report in response to a point-by-point
critique forwarded to NCOIL by the NAIC President. At the same time, the Task Force and
Executive Committee adopted a resolution memorializing the findings of the report and
accompanying recommendations. The same document resolved, among other things, that

- the Executive Committee of the National Conference of Insurance
Legislators call upon the NAIC to continue efforts aimed at reform of its
policies and practices, especially those found to be usurpative of
constitutional guarantees,

- the NAIC amend the sanctions provisioh of its Model Law on Examinations,

- the NAIC make full public account as to the sources and disbursements of all
its funds as of January 1, 1996,

- the NCOIL Task Force on Insurer Solvency consider active support of

- state laws to review and oversee the budget and activities of the
NAIC,

- establishment of a multistate legislative commission to review the
budget, accreditation and other specific activities of the NAIC, and




- establishment of an interstate compact to implement the work of the
legislative commission and for the general review of NAIC's activities;
and

- the NCOIL Task Force direct the preparation of exposure draft documents
relating to the establishment of such a commission and such an interstate
compact.

AUTOMOBILE INSURANCE

Legislators heard a report on the Hawaii "pure no-fault” bill which passed both
houses but was vetoed by Governor Cayetano. The bill would have barred law suits except
in cases involving drunk driving or the commission of a felony. The bill was the focal point
of a major public relations battle. According to Hawaii lawmakers, the battle will be fought
again next year.

A full forum on no-fault, managed care and other issues affecting what motorists
pay for car insurance will be aired at the next NCOIL meeting scheduled for San Francisco
on November 11-15. The plan is to have interested parties, including those representing the
views of the trial bar, doctors, and consumers, participate in the program.

Also heard was a report on a study showing how the relationship between property
damage and personal injury claims can vary from state to state. The study showed that
every 100 property damage claims produce 75 personal injury claims in Philadelphia while
the same number of property damage claims produced 99 personal injury claims in Los
Angeles. Also presented was a Rand survey on auto insurance claims and their
relationship to insurance rates.

The savings from managed care and peer review were also presented in a brief
report.

WORKERS' COMPENSATION

The NCOIL Workers' Compensation Insurance Committee adopted a resolution
calling on the states to eliminate statutory and administrative barriers to workers’
compensation managed care arrangements. The Committee also decided to consider if
legislation is necessary to address workers’ compensation coverage of so-called “second
injuries.”

CROP INSURANCE
Legislators heard executives of crop insurance organizations complain about unfair
competition by federal government employees. The complaints focus on new U.S.
6




Department of Agriculture rules requiring farmers to insure crops against catastrophic loss
in order to qualify for loans or price supports. The new rules allow USDA employees to
sell crop insurance in competition with private insurance agents. Previously crop losses
were paid directly by the federal government. The USDA allowed its employees to sell the
insurance because it feared there were not enough licensed insurance agents to sell the
coverage. Insurance people say they can handle it

NCOIL will pursue coverage of these and other issues at upcoming meetings. Up
for discussion at NCOIL's next meeting are viatical settlements, earthquake, hurricane and
other natural disaster insurance programs, health insurance reform initiatives and topics
sure to be on the legislative agendas in 1996. A program and brochure for that meeting are
enclosed. '

2000951.doc
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PRESIDENT: SEN. LEO W. FRASER, JR., NH
PRESIDENT ELECT: REP. STAN BAINTER, FL;

VICE PRESIDENT: SEN. HARVEY D.TALLACKSON, ND: .
SECRETARY: RéP4 GARY RICHARDSON, AZ;
TREASURER: SEN. PAUL WARTNER, M!

- | MEMORANDUM | :

DATE: December 7, 1995
TO: NCOIL Legislators
FROM: | Bob Mackin

RE: Recent News Clippings

Enclosed are several news clippings emanating from the recent NCOIL
Annual Meeting in San Francisco. -

Please let me know if you have any questions.

CHAIR OF THE EXECUTIVE COMMITTEE: SEN. MARTIN M. SOLOMON, NY. EXECUTIVE COMMITTEE: SEN. CHRIS ABBOUD. NE: REP. GLENN ANSARDI, LA; REP. WILLIAM G, BATCHELDER, OH:
:SEN. WILLIAM V. BELANGER, MN; SEN. ARTHUR L. BERMAN, IL. SEN. CLESSON BLAISOELL, NH; REP. NICHOLAS A. COLAFELLA. PA; REP. JOMN F. COSGROVE, FL; REP. DAVIO COUNTS, TX:
' REP. RONNIE CULBRETH. GA; REP. DAVE DONLEY. AK: ASSEM. CLARE FARRAGHER, NJ; REP. STEVE FLOWERS, AL; REP. TED HAIK, JR., LA; SEN. DAVID 5. HOLMES, JR., MI: SEN. JOSEPH

£ JOMNSON, NC. SEN. DAVID M. LANDIS, NE; SEN. WILLIAM J. LARKIN, JR.. NY; REP. ALLEN LAYSON. AL: SEN. JAMES A. LEWIS. JR.. IN; REP. JIMMY LORD, GA: REP. WILLIAM O. LORGE. Wt
" SEN. GLENN F. MCCONNELL. SC, REP. VINCENT J. MESOLELLA, Ri; REP. J. STURGIS MILLER, AK; REP. ANTHONY J. MELIO. PA; SEN. JOSEPH M. MINARD, WV; REP. RAMSEY MORRIS, KY.

SEN. ROBERT W. NEY, OM: SEN. JOSEPW F O'DAY, IN; REP. TERRY R PARKE, iL; DEL. OEBBIE PHILLIPS, WV REP. KERMIT W. RICHARDSON, VT: SEN. BEN ROBINSON, OK: SEN. EDWARD
_ E. SALEEBY. SC, SEN. DON SAMUELSON. MN; SEN. DALE W. SCHULTZ, Wi: SEN. PAUL $. SMITH, NC, REP. CRESTE VALSANGIACOMO. VT; REP. FRANC!S J. WALD, ND; REP. JAMES F YAROLEY. UT;

PAST PRESICENTS AND MEMBERS OF THE EXECUTIVE COMMITTEE: SEN RICHARO W. WORMAN. iIN: SPEAKER HAROLD W. BURNS, NH; REP. MIKE STINZIANO. OH
‘EXEC. DIRECTOR: ROBERT . MACKIN, MEKTING DIRECTOR: CHARLES O DAVIS: NATIONAL OFFICE: 122 5. SWAN STREET ALIANY. NY 12210-t718; TEL: $18-2449-3210: FAX: $18-332-3851
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gislators Not Waiting for US Disaster Bill

Ncotl Panel
Drafts State-Based
Model Measure

By MARGO D. BELLER

Journal of Commerce Siall

State insurance legislators, con-
cerned that a federal disaster bill
won't pass Congress before the year
is oul, were expected lo approve
their own state-based model disaster
bill Sunday.

The execulive commiltee of the
National Council of Insurance Legis-
lators was scheduled to approve the
model bill at the beginning of
Neoil's annual meeting in San IFran-
cisco this week.

The proposed law, the Mulli-slate
Catastrophic Fund Act, would allow
each state to create a calastrophe
reinsurance entily funded by insur-
ance companies. In return, insurers
hit by large catasirophe losses could
then lurn to the state fund for reim-
bursement of claims paid.

The model law is hroadly writlen
to allow stales to tailor their funds
to cover the different types of catas-
trophes endemic to their areas. It
would have to be approved by each
legislature Lo become effective. The
proposal is modeled after the Hurri-
cane Catastrophe Fund crealed in
Florida, which Is still reeling {rom
the $15 billion effect of 1992's Hurri-
cane Andrew.

Robert Mackin, a spokesman for
Ncoil, said state legislators in disas-
ter-prone arcas, pressured by con-
stituents unable to buy insurance at
reasonable raies, if at all, could not
wail for Congress to act.

“We're not going to turn away
federal help,” he said. “But at the
same lime, we just can't sit and walt
for the federal government to act.
We are still supportive of the con-

|

‘We're not going to turn away federal help. But at the
same time, we just can’t sit and wait for the federal
government to act. We are still supportive of the
concept of a federal disaster bill, but not as the bill

exists now.’

-- Robert Mackin, Spokesman for Ncoil

cept of a federal disasier bill, but

not as the bill exisls now.”
However, under the model bill,

once Congress passes the federal

plan, states would be expecled lo -

recommend {o their legislatures
ways {o eilher coordinate the stale
program {o the federal one, or close
down the state program.

State-picked actuaries would set
premium rales for insurers interest-
ed in the catastrophe reinsurance
coverage. If the fund is inadequate
to cover the calastrophe losses afler
an evenl, the state would have the
*552 o enler into agreements with
ocal governments to issue revenue
bonds to cover the dilference.

Unlike the proposed model, which
leaves the states in control, the Nat-
ural Disaster Act creales a privately
funded Natural Disaster Insurance
Corp. The NDIC would provide rein-
surance to insurers of businesses
and multifamily residential struc-
{ures, and catastrophic-insurance
coverage Lo homeowners.

However, it would then be able to
turn to the federal government for
loans if there is a shorifall. Insur-

ance and reinsurance rates would be
sel by an independent group of fed-
crally appointed privale actuaries.

Jack Weber, executive director of
the Natural Disaster Coalilion in
Washinglon, who has heen spear-
heading the federal disaster effort,
said the federal bill is being modi-
fied to give state regulators more of
an oversight role over the NDIC.
The bill will be the subject of hear-
ings lhis year before the Senale
Commerce Commillee and the
House Transportation and Infra-
structure Commitlee.

“In general, the question oul
there is whether states are going to
go ahead and pass these types of
things,” Mr. Weber said. "We've seen
that except when almost at death’s
door, you feel you don’'t have o deal
with this problem. It's great to have
a model bill, but a model bill not
enacled is nothing more than a piece
of paper.”

THE JOURNAL OF COMMERCE, Monday, November 13, 1995
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NAIC Secret Meeting Eyes
Participation By Legislators

ByLH.Omis .~ .,
~ SAN FRANCISCO—The Na-
 tdonal Association of Insurance Com-
* missioners’ leadership metin private
with representatives of two legisla-

 tiveorganizationsto discuss creating
~ a formal role for legislative partici-
pation in the

-
3 1"

- NAIC policy-

 making proccs NCOIL, NCSL Reps
he meeting . .

was held during Meet With Regula tors

theannualmeet- Inz San Francisco .

ing of the Na-

tional Confer- o
_ ence of Insurance Legislators.
According to several of those in
attendance, attendees at the little-
~ discussed luncheon meeting in-
~ cluded: the NAIC's president, vice
~ president, secretary, Washington
counsel and several other NAIC
- members; about 10 members of
- NCOIL, along with NCOIL’s ex-
ecutive director and another staffer;
and the Natonal Conference of
- State Legislatures staffer in charge
of insurance affairs.
© No individual representing the
American Legislative Exchange
Council was present, although sev-
eral legislators in attendance are
active in ALEC affairs.
“The meet-
~ ing was excel-
lent,and some-

thing we
. needed to do,”
said ~ Neal

Osten, NCSL
committee di-
. rector for commerce and commu-

nications, which handlesinsurance.
. NCSL,NCOIL and ALEC have !
| all passed resolutions calling for the -

NAIC to establish a legislative par-
ticipation or advisory board, and
the NAIC has itself committed to
giving legislators a. more formal
participatory role inits process, Mr.
Osten said. :
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The meeting here was an attempt
to move forward on the goal of avoid-
ing “a situatdon where we are, as
legislators, at war with another state
body,” he said.

Although the conversadons were
preliminary, Mr. Osten said, he be-
lieves the parties are “moving more
towards a group that meets one or
two tmes a year.” The group would
“basically talk about where we are

going” withinsurance legislationand

NAIC models,

Outgoing NCOIL president, New
Hampshire state Sen. LeoFraser, R-
Pitrshield, said “it was just a rap ses-
sion, that’s all it was.” Incoming
NCOIL president, Floridastate Rep.
Stan Bainter, R-Tallahassee, said “all
kinds of things were thrown out” at
the meedng.

Lee Douglass, NAIC president
and Arkansas insurance commis-
sioner, called the meeting “im-
promptu” and “informal.” Mr.
Artchinson, Maine insurance su-

perintendent,

he said.

Another op- NAIC Has Committed
To Giving Lawmakers

“bring 13 pegple
.ﬁﬁcl A More Formal Role
_meetng” butthis

don would be to

said the meert-
ing was “very
informal” with
the parties dis-
cussing “ex-
actly the sortof

would be expen- ~
sive and logistically difficult, he said.
“Obviously it needs to be fleshed
out, and thatis what we will be work-
ing on for the next few weeks,” Mr.
Osten said. An attempt will be made
to get a rough sketch of an advisory
board mechanism by mid-Decem-
ber, when both NCSL and ALEC
meet in Washington, he said.
Future meetings will be open and
announced, Mr. Osten said. The
joint meeting was not listed on the
NCOIL meeting program or pub-
licly referred to by any speaker dur-
ing the five-day NCOIL meedng.
(At a luncheon speech, Brian
Archinson, NAIC vice president,
noted in general terms that he was

“happy that plans for a legislanve
board are going forward.”)

ans for a NAIC-legislative gath-
ering were confirmed only shorty
before the NCOIL meeting, Mr.
Osten said.

things we
should be partnering in.”

Of furure meetings being held in
public, he said, “my personal percep-
tion is that, yes, it would be a public
process.”

At least some NCOIL members
were unhappy with the secrecy un-
der which the luncheon meeting was
conducted.

“I didn't know about it until after
the fact,” said Vermont state Rep.
Virginia Milkey, D-Brarteboro. “I
would hope thatany future meetings
would include all interested parties,”
said Vermont state Rep. Kathleen
Keenan, D-Franklin, chair of the
house commerce committee.

Rep. Keenan suggested the reason
no Vermont legislators were invited
to the closed meeting might be that
“we’re stll making trouble.” Ver-
moncstill intends to complete NAIC
oversight legislation early next year,
she said. Y
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National Insurance Lawmakers Group Debates
2nd Injury Funds, Managed Care Resolution

SAN FRANCISCO — More than 200
insurance legislators and industry rep-
resentatives from across the nation tack-
led several workers’ comp problems dur-
ing the five-day annual meeting of the
National Conference of Insurance Leg-
islators (INCOIL) here last week.

NCOIL’s largest of 17 committees, the
Workers’ Compensation Insurance Com-
mittee, examined developments in sec-
ond injury funds and workers’ comp
managed care.

Second injury funds, those state-moni-
tored funds intended to aid second-time,
permanently injured employees in get-
ting jobs with skittish employers, have
become financial black holes for states
where the coverage of the funds has been
broadened beyond the original intent.

The funds were designed to deal with
successive injuries so that, in a worst case
scenario, if an employee who is blind in
one eye were to lose the other, the em-
ployer would be responsible only for the
second injury and the fund would pay
the remaining benefits. Without such
funds, acording to conventional theory,
employers would be reluctant to hire
anyone with a disability.

NCOIL legislator members from
Florida placed the subject on the agenda
because “there are those in Florida who
have concerns about it ... and there are

different groups wanting to do away
with it.” They wanted to know what was
going on in other states and “understood
that some states had already done away
with their second injury funds.”

One Florida state representative ad-
dressed the committee and industry rep-
resentatives at the packed meeting, “We
want to know your experience. Was it
effective in empowering those who were
critically injured? Florida still has it. (But
it may not for long.) My opinion is that it
has worked well for those who use it. It
doesn’t work very well for those who
don’t know how to use it.”

He said that the state’s larger self-in-
sured employers seem inclined to want
to do away with the fund. Most of the
smaller employers would rather keep it,
he indicated and then asked, “Is there
anyone in the room (from a state) where
it’s been repealed?”

Representative Mary Eberle said,
“Connecticut hasn’t closed it down com-
pletely, but they closed it for all but the
true second injury person.”

She said that the state left it open “for
workers whose employers carry insur-
ance and for workers who work for mul-
tiple employers, and the second injury
fund would contribute with the em-
ployer... We only did it at the end of the
last session so it’s a little early to tell ex-
actly the influence of it.”

Representative Eber]e said the Jaw-

Buoyed by the increased attention,
Representative Eberle continued, “We've
aggressively tried to manage those
claims. We brought in attorneys to help
go after the claims, to identify fraud, to
negotiate settlements, to manage cases
and to get costs down.”

Another Connecticut lawmaker
added that he “was involved in pricing
the liabilities of the second injury fund.
The numbers we saw were $800 million
to $2 billion.”

The Florida Department of Labor has
commissioned Milliman and Robertson
to study the state’s second injury fund,
one Florida man said, and it is due De-
cember 15. He added, “So I would ex-



g:ct legislation coming in January from
th the house and senate side.”

-

A _member of the audience volun-
teered, “Some states are currently look-

The ADA does prohibit discrimination
in hiring, treatment and termination of
employees on the basis of disability. It
also restricts potential employers in in-
quiring about existing disabilities prior
to making a job offer. In addition, the
ADA requires employers to make reason-
able accommodations in the workplace.

A member of the committee suggested
the subject be explored in more detail at
NCOIL's March 14-17, 1996 meeting in
Washington, DC. “It may just be,” he
said, “that they (second injury funds) are
being rendered unnecessary today by the
ADA. If the ADA says you have to hire
somebody anyhow, then do you need a
second injury fund atall?” |
" The committee agreed that each mem-
ber should submit questions about ADA
and second injury funds to NCOIL Ex-
ecutive Director Robert Mackin 45 days
before the March meeting in Washing-
ton, DC. '

The committee also discussed invit-
ing noninsurance types to participate at
meetings including organized labor, the
trial bar and the business community.
Adrienne Fleming of Special Agents in
Florida recommended that the commit-
tee hear from agents as well as business,
labor and lawyers. “There are a lot of
employers,” she said, “as agents weil
know, who avoid hiring people with dis-
abilities.”

NCOIL’s Mackin suggested that the
committee hold its next session on sec-
ond injury funds at the Minnesota meet-
ing (July 18-21). “Maybe Washington
would not be the place to have a work-
ers’ comp discussion. Washington is a
place for discussions on health insurance,
Super Fund and subjects like that.”

At the end of last week, while in his
Albany, NY, office Mackin advised the
Executive that the second injury funds are
“bound to be discussed in some depth in
Washington, DC, but a fuller (discussion)
may be held in Minnesota because of all
the interest in workers’ comp out there.”

The committee also briefly discussed
a draft resolution on workers’ comp man-
aged care that had been in process for
some time. One committee member was
concerned about how the resolution

would affect a “state that had its own

subsidized system?” =
The short response was that it would

in no way affect any state, that it was
only a resolution.
The long version was given by a Ken-
tucky legislator: '
g if legislation deali

are going to be able to affect one of the

i i i It'sa
very generic type statement. It doesn’t
get into anything statutory that you
would need to pass.”

The version of the resolution pre-
sented to the committee last week fol-
lows:

NCOIL Proposed Discussion And Ex-
posure Draft Resolution On Workers’
Compensation Managed Care

WHEREAS, state workers’ compensa-
tion laws are a critically important form
of social insurance, and

WHEREAS, workers’ compensation
covers all reasonable and necessary
medical treatment for injured workers on
a no-fault basis, and

WHEREAS, the availability of afford-
able workers’ compensation insurance
coverage for employers is threatened un-
less medical costs can be controlled, and

WHEREAS, managed care approaches
such as expert medical provider net-
works, utilization review, case manage-
ment, treatment protocols, pre-authori-
zation, and second opinions are proven
and acceﬁfed techniques for providing
workers high quality care at an afford-
able price under other medical payment
systems and under many state workers’
compensation laws, and

WHEREAS, workers’ compensation
managed care programs which offer
workers a choice of physicians without
requiring workers to pay deductibles or
co-payments or imposing dollar or time
limits on medical coverages coupled with
return to work and enhanced safety pro-
grams can maintain high levels of patient
satisfaction while significantly reducing
costs. '

~ NOW, THEREFORE, BE IT RE-
SOLVED THAT the National Conference
of Insurance Legislators calls upon state
legislatures to eliminate needless statu-
tory and administrative barriers to work-
ers’ compensation managed care ar-
rangements.

The committee passed the resolution
without a dissenting vote. After the meet-
ing Representative Steven Geller (D), Ft.
Lauderdale, Florida was named the new
chairman of the Workers’ Compensation
Insurance Committee. A ’

November 20, 1995 Workers’ Comp Executive
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Pas hares

SAN FRANCISCO — John Pasqualetto,
CEO of Great States Insurance Company,
recently shared a bit of reality about 24~
hour coverage with more than 200 state
insurance legislators attending a general
session at the annual meeting of the Na-
tional Conference of Insurance Legisla-
tors. -

Participating on a panel on emergin
issues, Pp etto sfid, “The reality i§

we're a long way from any kind of 24-
hour p , and I to you as a
practitioner of that.” Pasqualetto’s com-
pany, one of the smaller writers of work-
ers comp in California, is a member of
what he termed an econtomic familz;' that
includes an HMO (FHP) and a life in-
surer. “And what we do is called a coor-
dinated approach.”

He continued, “The theory is that the
integration of workers’ compensation
with gmugihealth will produce admin-

_ istrative efficiencies. It will also act ... as
a promoter and a funder of universal
health care.”

The real key issue of the 24-hour pro-
gram, he declared, has to do with inte-
grating both the on-the-job and the off-
the-job illnesses and injuries. It has to do
with in ting the off-the-job and on-
the-job disability, and providing a seam-
less network under which employers
provide a sound package for their em-
ployees in promoting their overall
wellbeing.

The issues of interest to legislators and
regulators should not only be what is
going on in the contract, but also what
the costs are related to that, he said.

The real key issue in my mind,” he
emphasized, “is what in fact happens on
the productivity side? Because when an

j worker is off - or when a worker
is off because of a nonoccupational in-
jury, the injured worker is not on the job.
The employer does not have that indi-
vidual around to do the work that they
were trained to do, and consequently
there is a loss of productivity.

“So one of the theoretical benefits of
24-hour,” he suggested, “is that when
you start thinking about group health
and workers’ comp together, your whole
dynamic changes. Your paradigm
changes. You start thinking about pro-
ductivity as a total, not whether a lack
of productivity results rather from being
an on-the-job injury which is a legal con-
cept or an off-the-job injury.”

In looking at the reality of the integra-
tion, Pasqualetto said that the value at
this time is in the coordinated coverage.
He says that does work. The coordina-
tion between group health and workers’
compensation being done through a
“managed care UR nurse or a managed

~ care occ:lfational nurse who manages
the overall medical costs of the claim but
does not do so in isolation.”
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He said that nine states have some

form of pilot oing on 24-hour

and the*l)\IAlg maﬁmgl Agsociation of

Insurance Commissioners) has a model

act which deals with 24-hour in a very
ific fashion.

“But don’t forget, and I sup)
the NAIC has done, the NAIC is taking
aphased a ,” he explained. “They
require the data be separated. re-

that the individual approach both

or work comp and group health be

maintained so that we can measure the
results.

“In our experience in combining the
products in a coordinated way, and we
certainly recognized that the medical
dynamic is different, workers’ compen-
sation is a disability system first and a
health care system second. There are
definite dynamics that are different.
There are different occupational provid-
ers in a real sense.”

He said that the marketplace has re-

onded, and in a sense it responded to

customers. There appears to be an
intuitive attraction to 24-hour which he
does not feel will go away.

Pasqualetto stressed that he does not
favor “carving out medical under work-

ers’ com tion and dropping it into
the medical side, because I think that you
{make a mistake when you) separate dis-

ability management from medical recov-
ery and after all the direction of the work-
ers’ comp system is return to work.
Managed Care -

The carrier CEO switched topics to
another emerging issue, managed care
in workers’ comp, which he said is here
to stay. He added that there are “a tre-
mendous amount of technigl.\ees that
have long been practiced on the group
health sige that can be inboarded to the
workers’ comp side.”

He stressed that workers’ comp “is the
last gold card in fee-for-service medicine,
and it's about time that we addressed
that. The real key issue in controlling the
cost of workers’ comp is controlling uti-
lization review. And a major plus in pro-
ducing that utilization review has to do
with improving the quality of the care. 1
honestly believe that the managed care
option does provide an opportunity to
reduce costs and improve quality.”

He said that the public policy ques-
tion with respect to managed care is very
similar to what it is on the health side
and that is: How much choice do you
allow in the system?

Generally, labor is opposed to the com-
pany doctor, he suggested, because it
tends to limit the medical services to
which they feel entitled. And, of course,
employers want to have control and be
able to use managed care techniques.

He introduced the subject managed

what’

care organizations or MCOs which have
had their best success, in his opinion, in

California has its counterpart, the
H mCam&g;izaﬁmorHCO.nxey
are essentially Os “in work clothes”
in that they provide credentialing and pro-
vide the kind of counseling and review
that has “oversight by the regulators on
the claim side but also allows employers
enhanced control.”

In California, the law allows the HCO,
he said, to provide the employer with as
much as 365 days worth of medical con-
trol from the date of the :}njury “Actu-

H

ally about 180 days of medical control
Erobably would suffice,” he said.
e-regulation

“Finally, I would like to talk about the
trend in open rating,” Pasqualetto
added. “Or you could refer to it as de-
regulation in workers’ compensation’s
long history of social insurance. And the
regulators of that social insurance have
been loathe to allow the free market to
set the price.

“I think open rating is quite an event,
but I also believe that it has some sub-
stantial imports that need to be dealt
with. First of all in California we see the
advent of rates dropped as much as 40
to 60 percent since January 1, 1995. [
think those rates are probably not re-
sponsive to the underlying costs. As a
matter of fact we know that rates are
down to 1986 levels.”

On the other hand he said with respect
to the discipline in the system, once the
carriers learn how to deal with open rat-
ing, “I think it is going to be a better
mousetrap.”

there is no evidence
suggesting that de-
regulation has resulted in
a lower workers’
compensation cost

For regulators, he said, it represents
solvency challenges. “For competitors it
represents a need to be disciplined, not
to go marketshare crazy just because you
know that’s the price to beat.” One mes-
sage he wanted to stress about open rat-
ing was that, according to one study,
there is no evidence suggesting that de-
regulation has resulted in a lower work-
ers’ com tion cost.” :

He said “there is in fact considerable
evidence that de-regulation has little
impact on cost indicating that state’s
should not use pricing regulation over
the workers’ compensation insurance
market or lack thereof as a major in-
fluence in the cost of workers’ comp.”

Pasqualetto said that simply says is
that you still have to deal with the un-
derlying cost drivers. You can’t simply
deal only with the pricing model.

In concluding, he said that “the
HMOs, the health care sector of this
country do represent a tremendous o&-

ortunity for additional capital to the

usiness, (as well as) a lot of creativ-
ity..., and I pose to you that you will
see more change in workers’ comp in
the next five years than you saw in the
last 80 years...and a lot of that change
will be driven by the health care sec-
tor.” A
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'NCOIL Pres. Seeking March On D.C.

By L.H. OT1s

Swreamlining the structure of the

~ Natonal Conference of Insurance

- Legislators, condnuing 2 construc-
dve dialogue with the National As-

- sociation of Insurance Commission-
ers and taking NCOIL priorites di-
rectly to legislators on Capitol Hill
this spring are all key components of
the hit-the-ground-running plan
beingimplemented by newly-elected
NCOIL President Stan Bainter.

Florida state Representative

Bainter, R-Lake, has already insu-
* tuted a simplified NCOIL commit-
~ tee structure in hopes thar the orga-

nizaton can concenwrate its limited

resources more effectively.

The next several months will then
be taken up with organizing a “march

. on Washington” by NCOIL mem-
bers, to coincide with NCOIL’s
spring meetng in the capital on

. March 14-17, he said.

Rep. Bainter has been 2 member of

. the Florida House of Representatves
since 1986, and now serves as Repub-
lican Floor Whip and on the House
Insurance Comrnirtee. Before becom-
ing a legislator, he was chief execunve
of the Lake County Agency of Farm
Bureau Ins. Cos. in Flonda.

Rep. Bainter outlined some -of his
plans in remarks made at the recent
annual meeting of NCOIL in San

- Franciscoand in an interview with the
National Underwriter.

Of the spring meeting in Washing-

~ ton, Rep. Bainter said “the main em-

Stan Bainter

phasis will be on NCOIL members
taking our programs to the Hill,” in-
cluding a federal carastrophe fund and
various health care issues.

“...we’re going to attempt, and I

have a good feeling that it’'ll work, to
do this jointdy with the NAIC,” he
said.

“We want every state represented
with their {insurance] comrmissioners
and with atleastalegislator,” headded,
noting NCOIL intends to reach out
tostates which have noNCOIL mem-
bers to partcipate in the “march.”

Rep. Bainter’s ambidon for this
Capitol Hill lobbying campaign is ex-

emplified by his comparison of

NCOIL’s effort to the recent “Mil-
lion Man March” by African-Ameri-
cans on Washingron.

Calling it “the NCOIL-NAIC
march,” he sees it as a forum for state
legislators and regulators to gather en
masse in Washington and highlight
their interests for insurance legisla-
ton and regulation to federal legisla-
tors. ~
Rep. Bainter said he has yer to for-
mally approach the NAIC about such
a collaboradon. He said he will con-
tact NAIC Vice President Brian
Archinson, who is in line to be elected
NAIC president, to obtain his ap-
proval.

But notng a very upbeat lunch
speech on NAIC/NCOIL reladons
Mr. Artchinson delivered at the
NCOIL meeting, Rep. Bainter said:
“I can’t imagine after his talk he can
turn us down.”

For his one-year tenure asNCOIL
president, Rep. Bainter intends to
focus on both specific and broad is-
sues pertaining to insurance gover-
nance. As an example of the former
he cited the need to examine the
practices and oversight of viatical
companies, notng that NCOIL in-
tends to hold a public hearing on
viatical practices (in which life insur-
ance policyholders with catastrophic
or life-threatening illnesses, most
often AIDS or cancer, get lump sum
payments from a company in return
for signing over their life insurance
death benefit).

Rep. Bainter said he also wants to

- approach insurance oversightin gen-

eral with a fresh eyve, with NCOIL
considering questions such as “how
much regulatonis enough?”and how
to keep state regulation small and
efficient.

"“Conceptually, this is what NAIC
should play the biggest role in, is
holding down the necessity for large
state [insurance] departments,” Rep.
Bainter said.

When asked wasn’t this the “bar-
gain” to the states the NAIC has
presented itself as, Rep. Bainter re-
plied, “but you see here again now,
that gets dangerous to haveall of that
power in one place withoutany over-
sight.”

While noting that “certainly there
hasn’t been a marriage vet,” Rep.
Bainter said significant strides con-

tinue to be made in repairing
NCOIL’s formerlystrained relation-
ship with the NAIC.

The NAIC has “offered the olive
branch” to NCOIL and “you’d have
to be out of your mind not to recog-
nize their willingness to have us join
in” their process, he said.

“I believe the NAIC has recog-
nized that they have been crankin
out too much stuff for any stm%
to keep up to date with,” he said.

If Mr. Atchinson, Maine’s insur-
ance superintendent, becomes the
NAIC'’s president later this month,
Rep. Bainter said he would be heart-
ened because Mr. Atchinson has
shown a real willingness to discuss
and bridge differences with state leg-
islators.

Rep. Bainter said he alsointends to
push NCOIL to coordinate more
with other organizations of state leg-
islators, such as the Nadonal Con-
ference of State Legislatures and the
American Legislative Exchange
Council.

“We've just not done a good
enough job of letting them know

Insurance Lawmakers
Seek Collaboration
With NAIC Officials

what we are doing. We haven’tbeen
interested enough to see what they
are doing,” he said.

At NCOIL, Rep. Bainter said he
had eliminated all task forces and has
consolidated NCOIL’s comrnittee
structure, including one State-Fed-
eral Committee which will contain
all NAIC related issues such as
NCOIL-NAIC liaison, solvency
regulation, interstate compacts and
the mode! investment law.

Other NCOIL committees will
oversee property-casualty insurance,
workers’ compensation, health in-
surance, life insurance, as well as
NCOIL internal affairs, he said.

To improve productvity at these
committees, Rep. Bainter has also
instruted a swucture where each
committee will have a chair, a vice-
chair and a committee coordinator,
who will be one of the five NCOIL
officers. Under this oversight struc-
ture there is a better chance thatone
of the three committee officers will
be present at every NCOIL meet-
ing, ensuring condnuity and more
in-depth examinaton of the issues
the commitree isresponsible for, Rep.
Bainter said.

By concentradng on the immedi-
ateissues before it, Rep. Bainter feels
that NCOIL’s path will be easily laid
outforitin the comingyear. “Weare
going to take this one game at a
dme,” he said.
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NAIC seeks to mend fences with lawmakers

Regulators and legislators move closer to a partnership, though differences remain

By RODD ZOLKOS

SAN FRANCISCO—AL a midyear
meeting in Chicago, the National
Conference of Insurance Legislators
left little doubt about its differences
with the National Assn. of Insurance
Commissioners and iis intention to
seek legislative remedies.

At NCOIL's annual meeting last

' month in San Francisco, state insur-

ance regulators in attendance made
a clear statement of their own: They
got the message.

As NCOIL members discussed res-
olutions related to the NAIC's model
investment law and proposals for
greater state oversight of the NAIC,
insurance commissioners spoke in

" terms of partnership and an eager-

ness to receive legislators’ input on
issues deliberated by the NAIC.

“We have taken a number of sig-
nificant steps over the past year
which we think are responscs to
some of the concerns NCOIL has
raised, as well as concerns others
have raised,” said Maine Insurance
Superintendent Brian Atchinson.

Mr. Atchinson, NAIC vp, noted
that the regulators’ organization has
made efforts to be more open—in-
cluding opening ils budget pro-
cess—and has underiaken an exami-
nation of its accreditation process.

“I is an ongoing process,” he said

of the NAIC reforms. “We know the
job isn't over yet."

Later, in a luncheon address al the
NCOIL meeting, Mr. Atchinson
noled that the room was consider-
ably “warmer” than at ils July meet-
ing, leaving little doubt that he
wasn’t talking about the lempera-
ture. “I’s amazing what some dia-
logue can do,” he added.

“1f there’s one word I would look
to loday following these last few
days of discussion it would be ‘part-
nership,’ ™ he said.

“As plainly as 1 know how to put
it, the NAIC and its mem-
bers. . value our relationship with
NCOIL. Please don’t ever believe
otherwise,” said Mr. Alchinson. “The
NCOIL-NAIC link is a crucial link
for state insurance regulation.”

“We as state insurance regulators
need to communicate with our legis-
lative counterparts,” he said.

"T'o that end, Mr. Atchinson said he
is optimistic that within the next few
months the NAIC will develop some
sort of guidelines for maintaining/
that communication. ¢

The new spirit of partnership cited \

by the NAIC official didn't stop //ﬁfﬁﬁ carliest a model investment " on Insurer Solvency also conlinues to

NCOIL members rom passing a res-
olution at the meeting relaied to the
NAIC's model investment law. The
resolution approved by NCOIL's
Task Force on the Model Investment

Law ciles a lack of legisktive input
into the model's development, and
calls on state legislalurps lo scruli-
nize it closely before pagsing it.

“Basically, this tution, as all
the members know, isfelling the leg-
islators we have not had any input,
we've been handed gomething,” said
New York Sen. Magtin Solomon, D-
Brooklyn, the task force chairman. “I
think what our :m.%c:o: is saying is
that the legislators; would like to par-
ticipate more in the process in the
future,” Mr. Solotnon said.

New Hampshire Sen. Leo Fraser
Jr., R-Pittsfield, the outgoing NCOIL
president, described the resolution as
“a red flag, that should a model in-
vestment law be introduced to any
state, that mSSM should be very care-
ful about not adopling it withoul a
hearing” !

Bul Arkansas Commissioner and
NAIC President Lee Douglass told
the task force that, as with any
&-puts-forth; theorga=
Zation's nexi step will be to pul
oul an exposure drait of the model
investment law, then lake comment
for at least three or four months.

13w-possibly could be adopted would
be March, said Mr. Douglass, who
not&d 1L probably would actually be
June before the full NAIC member-
ship voles on it.

He also said thal the mode! invest-
ment law, if approved, would not be
a factor in slale accreditation deci-
sions—at least not for the time be-
ing.

The NAIC president said he
doesn’t see the NCOIL resolution as
a threat, however.

“I would encourage every legisla-
ture v look at everything that’s put
before them and consider the ramifi-
cations of it,” he said.

The NAIC president also said that
someone from the NAIC would al-
tend NCOIL meeting spring meeling
to discuss the draft model invest-
ment law and encourage legislators
to comment.

“We'd welcome any comment,”
Mr. Douglass said. “Il's premature
here to say we'd accept everything
you might say, but we'd certainly
consider those comments.”

Maine’s Mr. Atchinson said he was
pleased with the “‘recognition’
ached at the November NCOIL
meedjng that “the model law process
is jush that. It is a model and il is a
process.

_Meanwhile, NCOIL’s Task Force

weigh the issue of legislative ac-
countability over the NAIC, though
the group labled action on model
NAIC oversight legislation.

Vermont Rep. Kathieen Keenan,

D-Franklin County, a co-sponsor of
NAIC oversight legislation pending
in her stale (BI, Jan. 30), said Ver-
mont will make a presentation on
the issue at NCOIL's spring meeling
in Washington, D.C., in March.

Rep. Keenan and others suggested
that a key stumbling block for now
is how to fund state NAIC oversight
actlivities. She suggested, however,
that she believes it would be appro-
priate o spend public money on
oversecing the NAIC. “1 think over-
sight expendilures are legitimale
public expenditures.”

And N.J. Assemblywoman Clare
Farragher, R-Monmouth County,
chairwoman of NCOIL’s insurer sol-
vency lask force, said she intends in
1996 lo press for passage of the
NAIC oversight bill she introduced
in her state during the 1995 session.

On the issue of NAIC accountabil-
ity, Mr. Atchinson told legislators, “1
am pleased to tell you we've come a
long way. Your crilicisms in this
area have been largely constructive
and we have responded.”

Among the other steps il has
taken, the NAIC is considering crec-
alion of a secretary/treasurer posi-
tion, he said. “This will put added
emphasis on gelling information
about our financial affairs to our
mermbers and to the public.”

He also said the NAIC apprecialcs
“continued interest” in the NAIC's
accreditation program, and said
NAIC membership is looking at
making accreditation more “resulis
oriented,” and has authorized an op-
erational audit of the program. Kl
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State of Wisconsin / Office of the Commissioner of Insurance

Tommy G. Thompson 121 East Wilson Street

Governor P.O.Box 7873
Madison, W1 53707-7873
Josephine W. Musser . phone: (608) 266-3585

Comunssicner

: fax: (608) 2669935
MEMORANDUM

DATE: April 4, 1996

TO: Senate Insurance Committee members
Assembly insurance Committee members

FROM: Josephine W. Musser, commissioner of insuraﬂm\i

RE: NAIC Spring Quarterly Meeting

The National Association of Insurance Commissioners (NAIC) held its Spring Quarterly Meeting in Detroit,
Michigan on March 22-27, 1996. At the spring meeting, approximately 165 meetings were held involving
-insurance commissioners, legislators, and insurer and consumer representatives from across the nation.

As you know, the NAIC continues to examine not only the issues affecting the various lines of insurance
but also its internal administration. The spring meeting provided participants with a forum to review,
analyze and discuss the issues at hand.

| am pleased to provide you with the following informational highlights: '

NAIC-specific issues

Accreditation

The NAIC accreditation process was created as a means of raising the level of solvency oversight in
insurance departments nationwide. At the spring meeting, Arkansas was accredited, bringing the total of
accredited states to forty-eight. The NAIC members continue to pursue a comprehensive review of the
accreditation program and have postponed the effective dates for eight new accreditation standards until
this review is completed.

Organizational Mission
As the face of insurance regulation and the needs of departments, insurers, consumers, and others
change, the NAIC remains committed to serving its members - the states. The NAIC members gave final
approval to the constitutional change amending the organization’s mission statement. The new mission
statement is as follows:
The mission of the NAIC is to assist state insurance regulators, individually and
collectively, in serving the public interest and achieving the following fundamental
insurance regulatory goals:
1) protect the public interest, encourage competitive markets and facilitate the fair, just,
and equitable treatment of insurance consumers;
2) promote the reliability, solvency, and financial solidity of insurance institutions; and
3) support and improve state regulation of insurance in a responsive, efficient and cost
effective manner, consistent with the wishes of its members.
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Health Insurance - specific issues

Individual Health Insurance Market Reforms
The Accident and Health Insurance Committee approved the Individual Health Insurance Portability Model
Act. This model:

* provides for the development of “basic” and “standard” health benefit plans for individuals,

* limits the use of preexisting condition exclusions,

¢ establishes rules regarding renewability of coverage, and

* assures fair access to health plans.
This model act was developed as a companion model act for the Small Employer and Individual Health
Insurance Availability Model Act that was approved by the committee last year.

Medical Savings Accounts

Medical savings accounts (MSAs) have gained prominence in recent years and become a tempting option
for many employers, employes, and health care providers. The MSA White Paper, which was adopted by
the NAIC membership, discusses the issue of whether MSAs keep costs down while providing some
choice as to the type of care provided and examines whether MSAs could reduce coverage for those most
in need by eliminating the ability to spread the risk.

Health Plan Accountability Standards
Health plan accountability standards are designed to provide state regulators with a means of governing
the growing spectrum of managed care organizations. The Accident and Health Insurance Committee
approved two new standards: ‘
* the Quality Assessment and Improvement model — requiring all health carriers to develop
systems to evaluate the quality of services they provide to their customers,
¢ the Health Care Professional Credentialling Model — engpires that participating health care
professionals meet specific qualifications G
Another model returned to the Committee for further public comment and modification: the Provider
Network Adequacy and Contracting model, which establishes requirements outlining how doctors,
hospitals, and other providers will serve those coverage by managed care plans.

Medicaid Managed Care

With the rapid enroliment of many Medicaid beneficiaries in managed care plans, fierce competition has
developed and an enormous new market has emerged. The NAIC membership adopted the Medicaid
Managed Care White Paper, which identifies areas of appropriate oversight, such as mechanisms that
limit the risk of insolvency, plan selection, and reinsurance or stop loss coverage.

Life Insurance — specific issues

Viatical Settlements

The Viatical Settlements Working Group heard testimony to many states’ experiences with viatical
settlements during the spring meeting. The NAIC Viatical Settlements Working Group will undertake an
actuarial study to determine appropriate minimum payouts for viatical settlements and will consider
whether the current model law requires amending.
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Insuyrance — general issue

Insurance Availability and Affordability '

The Insurance Availability and Affordability Task Force discussed issues surrounding private passenger
auto insurance in urban markets. These discussions will be included in the task force's final report
addressing the issues of urban insurance markets. The task force has agreed that market-based solutions
should be given first priority and adjusted to meet the different needs of different communities.

Title Insurance

NAIC members approved a new model act designed to promote the solvency of title insurers and to help
consumers better understand the extent of coverage provided by a property owner's title insurance policy.
The Title Insurance Model Act enhances disclosure requirements, provides limits and definitions for single
risks, and contains sections on admitted asset standards and reserves, and has provisions governing
minimum capital and surplus requirements.

Other Activity

Information Systems

Discussions continued on the progress of two key initiatives: the System for Electronic Rate and Form
Filing (SERFF) and the Producer Information Network (PIN). The SERFF Working Group discussed plans
for SERFF pilot program, which will be formally recommended to the NAIC membership at the Summer
National Meeting. In addition, the PIN/SERFF Oversight Working Group discussed the status of issues
surrounding the establishment of a new entity to manage the two initiatives. Interim meetings were
scheduled and decisions on the futures of the two initiatives will be‘decided,at the Summer National

Meeting. oo

If you would like more information on the NAIC or the issues discussed at the NAIC, please contact either
Peter Farrow at 608/264-6239 or Melanie Paulsrud at 608/267-9336.



