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WISCONSIN PATIENTS COMPENSATION FUND

REPORT TO THE JOINT LEGISLATIVE AUDIT COMMITTEE

INTRODUCTION o

At its meeting of February 24, 1993 the Board of Governors of the Wisconsin Patients
Compensation Fund (Fund) formed a Special Committee to respond to the findings of the Joint
Task Force formed by the State Medical Society of Wisconsin (SMS) and the Wisconsin Hospital
Association (WHA) to study the Fund’s purpose and operations.

At its meeting of September 22, 1993 the Board expanded the charge of the Special Committee
to include responding to concerns raised by the Wisconsin Legislative Audit Bureau in its report
on the Fund’s financial condition as of June 30, 1992.

The Special Committee was comprised of six members, all of whom also serve on the Fund’s
Board of Governors:

e Wayne Ashenberg, Chairperson
Insurance Industry Representative

e Mark Adams
State Medical Society

¢ William McCusker
Wisconsin Academy of Trial Lawyers

¢ Michael Shoys
Wisconsin Hospital Association

¢ Sondra Streckert
Public Member

¢ Jack Strong, M.D.
Public Member

Also participating in the Special Committee meetings were Danford Bubolz, Andrea Nelson and
Thomas Ryan (representatives of the Fund), Nancy Rottier (Research Director for the Wisconsin
Academy of Trial Lawyers), Thomas Daley (Wausau Insurance Group, the claims administrator
for the Fund), and Robert Sanders and Chad Karls (representatives of the Fund’s consulting
actuaries, Milliman & Robertson, Inc).




The Special Committee met seven times in preparing its report to the Joint Legislative Audit
Committee:

¢ QOctober 13, 1993,

¢ November 17, 1993;

¢ February 9, 1994;

e March 23, 1994;

e April 26, 1994;

e May 24, 1994; and

¢ June 9, 1994 (via teleconference).

Minutes of these meetings are attached as Appendix A.

This report is intended to summarize the Committee’s findings and recommendations, and to
highlight the key points of its deliberations. Additional background information and supporting

documents are available from Fund management.

SUMMARY & RECOMMENDATIONS

During its discussion, the Committee was guided by two major considerations. The first was
the SMS/WHA Joint Task Force recommendation that the basic structure of the Fund be
maintained, as reflected in the following excerpt from their report:

"Qur Task Force recommends that in today’s environment, considering the
Fund’s deficit and the status of tort reform efforts, the existing basic
structure of the Patients Compensation Fund be continued. While it is not
our recommendation to discontinue the Fund, we did discuss the
implications of doing so. We believe the benefits of the Fund currently
outweigh the deficiencies. We believe that the deficiencies can and should
be addressed within the Fund structure as it exists today. We also recognize
that enactment of meaningful tort reform could impact on the need for the
Fund or allow significant changes to be made to it at some time in the
future."

The Committee’s second major consideration was previous actions taken by the Board of
Governors regarding the intent of the Fund, including:




e Maintaining an injured party’s right of recovery, which includes the unlimited nature of the

Fund;

¢ Recognition of the national concern regarding the inflationary nature of health care costs;

* Providing full funding for all current and future liabilities of the Fund, recognizing that the
Fund deficit is to be addressed as a long-term issue; and

¢ Minimizing the administrative burden and the cost to the citizens of the state of Wisconsin
in the operation of the Fund.

Within this framework, the Committee is making four recommendations, each intended to reduce
the Fund deficit and/or improve the Fund’s operations:

Recommendation 1:

Recommendation 2:

Recommendation 3:

Implement a 25 year Amortization Schedule to Retire the Deficit

In recommending that the Fund implement a 25 year amortization
schedule, the Committee proposes an approach that would include long-
term consistent and direct deficit reduction. By implementing an
amortization schedule the Fund would be able to continue to offer
occurrence coverage. Furthermore, the administrative requirements of
implementing an amortization schedule would be manageable given the
Fund’s current staffing constraints. The Special Committee voted
unanimously in recommending the amortization schedule.

Introduce a Cap on Non-Economic Damages of $250,000

In recommending that a cap of $250,000 be imposed on non-economic
damages, the Committee proposes a change in the statutes that they
believe would address an elemental and necessary change in the tort
system for resolving medical malpractice claims. In changing the
statutes to impose a cap on all claims that have not yet been filed, this
provision would reduce the existing published deficit which reflects all
claims that have occurred regardless of whether or not they have been
filed. The Special Committee voted to support recommending a cap on
non-economic damages of $250,000 with Mr. McCusker casting a
dissenting vote.

Pursue Statutory Changes to Allow for Periodic Payments of Future
Medical Expenses




In recommending that future medical expenses be paid on an as
incurred basis, the Committee proposes a change in the statutes that
they believe would benefit both the patient and the Fund. The patient
would benefit by receiving medical payments for as 16ng as needed,
and thereby not taking on the risk of exhausting the amount received
via a settlement. The Fund should benefit by not having to pay out
future medical expenses in a lump sum payment and thus preserving its
asset base (and potential investment income). Furthermore, if the
patient does not live as long as anticipated or actual medical expenses
fall short of expected levels, the amount of money that is set aside to
pay for the patient’s anticipated future medical expenses would revert
back to the Fund. The Special Committee voted unanimously in
recommending the periodic payment provision for future medical
expenses.

Recommendation 4:  Pursue Statutory Changes to Impose a Minimum Fee Level

In recommending that a minimum level be set on Fund fees, the
Committee proposes a statutory change that would help to ensure that
the deficit would not increase in the future. The minimum fee level
would be set equal to the actuarially determined break-even fee level
as approved by the Board of Governors. The Special Committee voted
unanimously in recommending to impose a minimum fee level.

BACKGROUND

The first charge of the Special Committee was to address the issues raised by the State
Medical Society/Wisconsin Hospital Association Joint Task Force Report.

In early 1991, the State Medical Society (SMS) and the Wisconsin Hospital Association (WHA)
formed a Joint Task Force to study the Wisconsin Patients Compensation Fund. The Task Force
was broadly charged to examine all aspects of the purpose and operations of the Fund.

In January of 1992, the Task Force released its "Report and Identification of Issues for Study"
(attached as Appendix B). While the Task Force recommended that the basic structure of the
Fund be maintained, it also identified 17 issues for potential improvement in the Fund’s
operation. This list of 17 issues was categorized into four major areas of concern:

¢ Tort reform is a key system modification essential to stabilize medical liability premiums and
awards and should be strongly supported. Specifically, a cap on non-economic damages, a
shortened statute of limitations to two years, and a system of periodic payments should be




pursued. In addition, the Board should re-evaluate the value and acceptability of some form
of panel system for resolution of disputes;

¢ The Board should address inequities and inconsistencies in Fund costs and-access to Fund
coverage. Specifically, the Board should examine the following areas from the perspective
of fairness, social impact and actuarial soundness:
» The availability and cost of Fund coverage to part-time and temporary practitioners;
» The discount provided to certain classes of providers (example: MCW physicians);
» The applicability of mandatory Fund coverage to currently ineligible classes of providers;
» The availability and cost of Fund coverage for governmental entities or their employees;

» The justification for four versus more fee categories for physician providers; and

» The availability and cost of Fund coverage for those providers covered by Fund corporate
coverage but who are not individually assessed;

¢ The Board should study the benefits and adverse implications of making changes to the Fund
structure, specifically:

» Moving the primary coverage levels from $400,000 to $1 million; or
» Imposing caps on Fund coverage; and

¢ The Board should seek regular customer input about the administrative effectiveness and
responsiveness of the Fund. Sufficient financial and support resources should be provided
to enable the Fund to meet and anticipate its customer needs and expectations.

The second charge of the Special Committee was to prepare a report responding to the
Wisconsin Legislative Audit Bureau’s concern regarding the Fund deficit.

By statute, the Wisconsin Legislative Audit Bureau (LAB) is responsible for conducting a
financial audit of the Fund at least once every three years. In July of 1993, the LAB released
its report (attached as Appendix C) covering the Fund’s three fiscal years July 1, 1989-90,
July 1, 1990-91 and July 1, 1991-92. While the LAB was able to issue an unqualified auditor’s
report on the Fund’s financial statements’ fairness of presentation, it did express concerns
regarding the Fund deficit:




"One of the most significant concerns facing the Fund is an accounting deficit,
which reflects the approximate amount that would not be available to pay estimated
claims if the Fund were to cease operations and collect no additional fees.
Although the deficit declined to $71.7 million at the end of fiscal year 1996-91 after
reaching a high of $122.7 million in fiscal year 1987-88, it again reversed direction
and increased to $79 million in fiscal year 1991-92, and it is likely to continue
increasing in the future unless additional steps are taken.

Some argue the Fund’s financial picture is not as bleak as the accounting deficit
would suggest because the Fund had a cash and investment balance of over $197
million as of June 30, 1992. However, the Fund’s continued ability to increase or
even maintain investment balances in the long term becomes uncertain as annual
amounts paid out in claims increase. The Fund paid almost $44 million in claims
and related expenses in fiscal year 1991-92 and is expected to pay almost $49
million during fiscal year 1992-93. Previously, the largest amount of claims and
related expenses paid in one year totaled $26 million. Settlements of $7.6 million,
$8.5 million, and $18 million within the last two years, compared to a previous
high of $4.8 million, increase the likelihood of larger claim payments in the future.

Although it is difficult to predict the Fund’s future cash flows because of the
inability to predict future claim settlements, we project the Fund’s cash and
investment balance could begin declining within the next 10 years and the Fund
could experience cash flow problems within the next 15 to 20 years, if current
claim trends continue and the health care providers’ annual fees remain at the fiscal
year 1993-94 fee level. Although potential cash flow problems appear to be a long-
term concern, they will be difficult to address in the future unless additional steps
are taken soon to control the accounting deficit. Further, it is unclear what effect
national health care and medical malpractice reform efforts may have on the Fund.
However, if the reform efforts eliminate the need for the Fund, the ability to pay
the Fund’s existing liabilities could become a more immediate concern.

Therefore, it is important that the Board of Governors and the Legislature continue
to monitor and assess the need for measures to address the deficit. The Board is
establishing a study group, which will consist of members of the Board and Fund
staff, to evaluate different alternatives for addressing the deficit. The study group
will be expected to report to the full Board by March 1994, at which time the
Board will consider what steps to pursue. We recommend the Board of Governors
report the results of its study committee and the Board’s planned steps to address
the deficit to the Joint Legislative Audit Committee by June 30, 1994. "

As a point of reference, the Special Committee noted that the LAB’s observations were based
on the Fund deficit as of June 30, 1992 of $79.0 million. Since that time, the Fund deficit has
declined to $69.7 million, as summarized below:




~ Financial Statement Date " Published Fund Deficit |
June 30, 1992 $78,982,681
June 30, 1993 70,455,165 -
June 30, 1994 69,688,796*
*Estimated

The Special Committee also noted that the Board of Governors approved a 7.1% increase in the
fee levels for the Fund’s July 1, 1994-95 fiscal year, which represents the actuarially indicated
break-even fee level. Thus, no increase in the deficit is anticipated during the July 1, 1994-95
fiscal year.

ACTIONS TAKEN BY THE BOARD TO REDUCE THE DEFICIT

At the Committee’s request, Fund management prepared an historical summary of actions the
Board of Governors has taken to monitor and reduce the deficit. This summary included actions
the Board has taken with regards to:

Fee level increases

In nine of the last 14 years the Board has adopted a fee level increase in excess of the actuarially
determined break-even level in an attempt to reduce the deficit.

Investment activity

In February of 1990, the Board sought and received statutory changes which allowed the Fund
greater flexibility in its investment practices. Prior to this change, the Fund’s assets were
invested in short-term, fixed-return, interest-bearing instruments. Since initiating a long-term
portfolio in September of 1990, it is estimated that the Fund’s investment returns through
March 31, 1994, were $28.3 million higher (including $8.6 million of realized capital gains)
than what would have been earned if all assets had continued to be invested in the short-term
account.

Tort reform

The Board has monitored the effect of the 1985 Wisconsin Act 340 provisions as it relates to a
noneconomic damage cap and increases in the Fund’s threshold.

Risk Management

As a long-term quality improvement and deficit reduction initiative, the Fund entered into a
contract for risk management consultation in 1990. The Board has recently approved clinical




strategies for emergency, perinatal, and anesthesia specialties. The risk management program
is actively reviewing practice areas resulting in high frequency or severity of claims. The
purpose is to develop risk management strategies to effectively modify provider practices or
behavior to minimize or eliminate these claims. Reduction or elimination of these claims will
help to improve the Fund’s financial position while at the same time improving the quality of
care for Wisconsin patients.

Other Administrative Actions

The Special Committee noted that Fund staffing levels increased in 1992 by two permanent
positions to assist the Fund with its administrative duties, primarily billing and certificate
compliance matters. Further, the Fund’s operations were converted in 1992 to a state-of-the-art,
on-line, computerized provider/claims system. This new system has greatly improved the
Fund’s operations, including quicker access to information necessary for management analysis
and decision-making.

Based on the above, it is the opinion of the Special Committee that the Board has acted
reasonably and responsibly in its attempts to address the deficit.

HISTORICAL PERSPECTIVE ON THE FUND DEFICIT

At the Committee’s request, Milliman & Robertson (M&R) prepared an historical summary of
the published Fund deficit as of the close of each fiscal year (attached as Appendix D). In
interpreting the history of the published Fund deficit, changes in the deficit from one year to the
next are influenced by at least four factors:

The relative adequacy of the assessment levels approved by the legislature;

Changes in previous actuarial projections of the Fund’s ultimate claim costs;

¢ Changes in interest rate assumptions; and

Catastrophes (i.e., large claims such as the Ready v. Yap case).

In order to provide the Committee with a more consistent history of the deficit, M&R prepared
a “hindsight” restatement of the deficit, which reflects:

* A consistent set of actuarial projections used across all years (specifically, the M&R
projections as of September 30, 1993);

* A consistent yield assumption for discounting the unpaid claim liabilities (specifically, the
7.0% yield adopted by the Board for the Fund’s financial reporting as of June 30, 1994); and

¢ The impact of large claims assigned to the fiscal year in which they occurred, rather than the
fiscal year in which their impact emerged.




The hindsight restatement of the Fund deficit indicates that the Fund deficit peaked at $122.6
million as of June 30, 1986 and steadily declined from that point through June 30, 1992. While
the hindsight deficit did increase by $5.2 million during the July 1, 1992-93 Fund year and is
projected to increase by $5.8 million during the July 1, 1993-94 Fund year, it issM&R’s opinion
that the projected Fund deficit of $69.7 million as of June 30, 1994 is primarily attributable to
the Fund’s first 11 years of operation (i.e., from inception through June 30, 1986).

M&R identiﬁed at least four factors that led to the accumulation of the hindsight deficit of
$122.6 million as of June 30, 1986:

e At inception, the Fund’s financial statements were maintained essentially on a “cash flow”
basis. In March of 1980 the statutes were revised to require the Fund’s balance sheet to
reflect a full accrual of its unpaid claim liabilities, discounted to their present value. Thus,
it is important to recognize that until March of 1980, the Fund’s financial statements did not
reflect any deficit due to the then-perceived “pay as you go” nature of the Fund. M&R’s
analysis indicates that, on a hindsight basis, and based on the current accounting guidelines,
the Fund deficit had grown to $48.9 million by June 30, 1980;

* At inception, the Fund’s fee levels were established based on a percentage of the rates
charged by the Wisconsin Health Care Liability Insurance Plan (WHCLIP) for primary
coverage. The fee levels had two constraints:

» They could not exceed 10% of the WHCLIP rates; and
» The Fund could not accumulate more than $10 million in assets.

These statutory restrictions were removed in March of 1980, but M&R believes they
contributed to the accumulation of the hindsight deficit;

¢ The claims experience for medical malpractice in Wisconsin deteriorated significantly from
the Fund’s inception through June 30, 1986. Excluding the impact of the Ready v. Yap
case, M&R'’s projections indicate that the Fund’s claim costs increased by nearly 500%
during its first 11 years, representing an annual increase of 19%. This was driven by an
unexpected surge in the number of malpractice claims filed in Wisconsin, which increased
by 200% between 1975 and 1983. This phenomenon was not isolated to Wisconsin, as
countrywide summaries of medical malpractice experience reflect a similar pattern; and

¢ The Ready v. Yap claim was settled in May of 1993 for $19.1 million (including defense
costs), which is the largest claim in the Fund’s history. This claim occurred during the July
1, 1985-86 Fund year, and thus also contributed to the accumulation of the hindsight deficit
of $122.6 million through June 30, 1986.

After peaking at $122.6 million as of June 30, 1986, the M&R analysis indicates that each of
the next six Fund years’ operations (i.e., the July 1, 1986-87 through July 1, 1991-92 Fund
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years) made a significant contribution toward reducing the deficit. M&R attributes this
improvement to at least three factors:

¢ A dramatic shift in the claims environment for medical malpractice coverage in Wisconsin,
highlighted by a decline in the number of claims being filed. This reduction in claim
frequency was also occurring on a countrywide basis;

¢ The benefit of the statutory increases in the Fund threshold that occurred on July 1, 1987 and
July 1, 1988 as part of the 1986 tort reform (Wisconsin Act 340); and

¢ The statutory changes in February of 1990 which allowed the Fund greater flexibility in its
investment practices. M&R has estimated that the Fund earned $28.3 million of additional
investment income through March 31, 1994 due to this statutory change.

M&R’s analysis indicates that this pattern of steady reduction in the Fund deficit was reversed
in the latest two Fund years (July 1, 1992-93 and July 1, 1993-94). M&R attributes this to the
final fee levels adopted for both of these years being below the “break-even” fee level
indications.

Finally, in six of the last nine years the final fee levels approved by the legislature were less
than those recommended by the Board of Governors, and the Committee asked that M&R
estimate what the current Fund deficit would be if the legislature had approved fees during these
years based on:

e The M&R “break-even” recommendations;

e The M&R recommendations to the Underwriting & Actuarial Committee;

¢ The Underwriting & Actuarial Committee recommendations to the Board of Governors; and
e The fee levels approved by the Board of Governors.

The table below shows the combined impact that the additional assessment income and

investment income under each set of recommendations would have had on the Fund deficit,
which is estimated to be $69.7 million as of June 30, 1994:

e 730 1994

M&R Break-Even $(65 877,000)
M&R Recommendation 23,046,000
Committee Recommendation 28,817,000
Board Recommendation 29,450,000

Legislative Approval (69,689,000)
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In order to properly interpret the table above, a distinction must be made between the M&R
break-even recommendations versus the other three recommendations. The fees implicit in the
M&R break-even recommendation each year were intended to keep the deficit at its then current
level and did not contemplate any deficit reduction. The table above shows that, had the Fund
fees since July 1, 1985 been based on the M&R break-even recommendations, M&R estimates
the Fund would currently be in a deficit position of $65.9 million. Assuming no change in the
other factors driving the deficit (e.g., actuarial projections, interest rate assumptions, or large
claim settlements), M&R would expect that the projected deficit of $65.9 million be near the
published deficit as of June 30, 1985 of $79.6 million. M&R attributes the difference to changes
that have occurred over the nine year period to the actuarial projections, interest rate
assumptions and recent large claim activity.

In reviewing the M&R analysis, the Committee concluded that the impact of legislative
oversight did not contribute to the deficit. However, the Committee believes that it did impede
the Board’s ability to retire the deficit.

EVALUATION OF OPTIONS FOR RETIRING THE DEFICIT

In addressing the issue of deficit reduction, the Joint Task Force Report served as the basis for
the Special Committee’s discussions. With this report as their foundation, the Committee
identified eight options for retiring the Fund deficit which are discussed below.

Discussion of Recommended Options

The Board of Governors has consistently taken the position that the deficit is a long-term issue,
and the four options recommended by the Committee for retiring the deficit are consistent with
the Board’s position:

* Collect additional fees each year for deficit.reduction based on a long-term amortization
schedule;

* Introduce a cap on non-economic damages;

* Pursue statutory changes to enable the Fund to pay out future medical expenses on a periodic
basis as opposed to a lump sum; and

* Pursue statutory changes so that Fund fees must reflect at least the actuarially determined
break-even fee level.

Three of the four recommended options received the unanimous support of the Special
Committee, while the recommendation relating to capping non-economic damages reflects the
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majority opinion of the Committee. The Committee’s discussion of each of these recommended
options is summarized below.

Amortization Schedule to Retire the Deficit -
The Committee felt that the first option for retiring the deficit to be evaluated should be the

easiest to understand and the easiest to implement. Because of this, the Committee asked M&R
to prepare the following amortization schedule to retire the deficit over several timeframes:

1 $47,458,070
5 10,817,366
10 6,314,917
25 3,805,983
50 3,213,836

*Based on the projected Fund deficit of $69.7 million

To put these additional fee levels in perspective, in order to retire the deficit in twenty-five years
the $3.8 million of additional fees each year represents a 7.4% increase over the current fee
levels. In other words, if the twenty-five year amortization of the deficit would begin on July
1, 1994 the break-even fee levels would have required a 14.5% increase instead of the 7.1% that
was adopted by the Board of Governors.

If the Fund were to implement an amortization schedule to retire the deficit, the Committee
noted the following advantages:

¢ Maintains occurrence coverage;
¢ Consistent progress towards deficit elimination; and
¢ Ease of implementation.

The Committee also noted the following disadvantages of an amortization schedule:
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¢ Collecting fees in excess of the actuarially determined break-even fee level; and

¢ Future generations of physicians paying for past generations’ accumulation of the deficit.
In recommending that the Fund implement a 25 year amortization schedule, the Committee
proposes an approach that would include long-term consistent and direct deficit reduction. By
implementing an amortization schedule the Fund would be able to continue to offer occurrence
coverage. Further, the administrative requirements of implementing an amortization schedule
would be manageable given the Fund’s current staffing constraints.

Introduce a Cap on Non-Economic Damages

Of the various tort reform measures discussed, the Committee recommends supporting statutory
changes that would introduce a cap of $250,000 on non-economic damages in medical
malpractice cases.

The Committee felt that such a change in the statutes should be based on the language which
introduced a similar cap of $1 million in 1986. That is, the Committee discussed as a second
option for reducing the deficit imposing a cap on non-economic damages of $250,000 on all
claims that have not yet been filed with the Fund.

The Committee asked M&R to evaluate the impact of a cap of $250,000 on non-economic
damages on the Fund deficit and on Fund fees (see Appendix E for details). With respect to the
impact on Fund fees, M&R’s analysis indicated that the fees to be effective July 1, 1994 (which
were established at the actuarially determined break-even level) could be reduced by 19.0% if
a cap of $250,000 on non-economic damages were to be effective by June 30, 1994. The table
below shows the estimated impact by major provider type:

1 $3,150 19.0% $2,552

2 6,300 19.0% 5,103
3 15,750 19.0% 12,758
4 18,900 19.0% 15,309

Acute Care Bed 208 19.0% 168
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With respect to the impact on the Fund deficit, M&R'’s analysis indicated that the projected
deficit of $69.7 million as of June 30, 1994 would be reduced by between $14.6 million to $29.6
million if a cap of $250,000 on non-economic damages were in place by June 30, 1994 that
applied to all actions filed on or after that date.

Finally, M&R estimated that, if a cap of $250,000 were effective by June 30, 1994 and the Fund
fees were not reduced to reflect the anticipated cost savings, then the deficit could be further
reduced by $17.6 million. This reduction would be in addition to the estimated reduction of
$14.6 million to $29.6 million described above.

The Committee noted the following advantages of introducing a cap on non-economic damages:

e Reduces the deficit without collecting fees in excess of the actuarially determined break-even
level;

* Reduces the future anticipated payments of the Fund; and
e May allow for claims to be settled more expeditiously.

The Committee also noted the following disadvantages to imposing a cap on non-economic
damages:

e Limiting a claimant’s right to recovery for damages such as pain and suffering, loss of
consortium, etc.;

e Recognition that the greatest impact of a cap would occur on the most severely injured
patients; and

¢ Probable constitutional challenges.

In recommending that a cap of $250,000 be imposed on non-economic damages, the Committee
proposes a change in the statutes that they believe would address an elemental and necessary
change in the tort system for resolving medical malpractice claims. In changing the statutes to
impose a cap on all claims that have not yet been filed, this provision would reduce the existing
published deficit which reflects all claims that have occurred regardless of whether or not they
have been filed.

Periodic Payment of Awards
From inception of the Fund in 1975 through 1986, Wisconsin statutes required that if a

settlement included future medical expenses, any such expenses in excess of $25,000 must be
paid into the Fund by the primary insurer, organization or person responsible for such payment.
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This amount would be placed into an account and disbursed to the claimant as the expenses are
determined by the Commissioner to be reasonable and necessary. The payments would continue
until the account is exhausted or until the injured person is deceased. It should be noted that this
statute affected only a small minority of the Fund’s claims, as most settlerfients were not
impacted.

Under Wisconsin Act 340, this provision was modified to apply only to settlements, awards and
judgments before June 14, 1986. Thus, unless the parties otherwise agree, future medical
expenses are currently paid in a lump sum.

It was the consensus of the Committee that the statutes should be modified to again allow the
Fund to pay out future medical expenses on a periodic basis. The Committee felt that statutory
changes should be drafted so as to include the following provisions:

* Pay future medical expenses on an as-incurred basis rather than as a lump sum payment;

e Allow for payments to continue until the patient dies, rather than only until the account is
exhausted; and

* Allow for the claimant’s attorney to receive either periodic payments or a lump sum payment
of contingency fees based on the discounted future medical expenses.

The Committee in evaluating this option identified the following advantages:
e Patient would receive funds for as long as needed; and

* May allow for claims to be settled more expeditiously.

‘The Committee also identified the following disadvantages of this option:

* Administrative burden of determining what are reasonable and necessary medical expenses;
and

* Adverse impact on the claimant due to loss of control of funds and medical expense
decisions.

In recommending that future medical expenses be paid on an as incurred basis, the Committee
proposes a change in the statutes that they believe would benefit both the patient and the Fund.
The patient would benefit by receiving medical payments for as long as needed, and thereby not
taking on the risk of exhausting the amount received via a settlement. The Fund should benefit
by not having to pay out future medical expenses in a lump sum payment and thus preserving
its asset base (and potential investment income). Furthermore, if the patient does not live as
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long as anticipated or actual medical expenses fall short of expected levels, the amount of money
that is set aside to pay for the patient’s anticipated future medical expenses would revert back
to the Fund.

While the Committee did not quantify the potential impact of this recommendation on the Fund
deficit, it did discuss the recent settlement of the Ready v. Yap claim to illustrate the uncertainty
inherent in estimating a claimant’s anticipated future medical expenses. Specifically, this claim
was settled for $19.1 million (including defense costs), of which roughly $15 million represented
anticipated future medical expenses.

Statutory Requirement for Minimum Fee Level

Chapter 655.27 of the Wisconsin statutes provides for the following cap in establishing overall
assessment levels for the Fund:

"Limit on Fees. Every rule setting fees for a particular fiscal year...... shall ensure that
the fees assessed do not exceed the greatest of the following:

1. The estimated total dollar amount of claims to be paid during that particular fiscal year.

2. The fees assessed for the fiscal year preceding that particular fiscal year, adjusted by the
commissioner of insurance to reflect changes in the consumer price index for all urban
consumers, U.S. city average, for the medical care group, as determined by the U.S.
department of labor.

3.  Two hundred percent of the actual total dollar amount of claims paid during the calendar
year preceding that particular fiscal year."

While the statutes define a maximum level on Fund fees, they are silent as to a minimum level.
The Committee noted that in five of the nine fiscal years since July 1, 1985-86, the final fee
levels approved by the legislature were below the break-even fee level estimated by M&R at the
time. It was the consensus of the Committee that this impedes the Board’s ability to reduce the
deficit, and that consideration be given to establishing a statutory minimum level for Fund fees,
to be set at the actuarially determined break-even level.

The Committee noted the following advantages to implementing a minimum requirement on fee
levels:

¢ Should not allow the deficit to increase; and

¢ Should help focus the Underwriting & Actuarial Committee to more closely examine the
actuarial projections.
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The Committee also recognized the following disadvantages to implementing a minimum level
on fees:

¢ less flexibility in the fee setting process; and -

¢ The minimum level would be based on a set of future projections.

In recommending that a minimum level be set on Fund fees, the Committee proposes a statutory
change that would help to ensure that the deficit would not increase in the future. The minimum
fee level would be set equal to the actuarially determined break-even fee level as approved by

the Board of Governors.

Discussion of Options Considered but not Recommended

The second set of options discussed by the Committee for reducing/retiring the deficit can be
characterized as options which would require structural change to the Fund as it exists today.
These options were discussed in response to the assumption set forth by the LAB report, which
is that the deficit is more of an immediate concern. In response to the LAB’s view of the
deficit, the Committee identified four options for retiring the deficit in a shorter length of time.
These options included:

¢ Convert the Fund coverage from occurrence to claims-made;
e Increase the threshold of the Fund;
e Limit the amount of Fund coverage; and

e Establish a two-tier fee level, with the fees based upon how long the provider has
participated in the Fund.

The Committee’s discussions of each of these options is summarized below.
Convert the Fund to Claims-Made Coverage

The Fund currently provides unlimited coverage in excess of primary insurance limits to most
healthcare providers in the state. The per occurrence primary limit has been $400,000 since
July 1, 1988, with an annual aggregate primary limit of $1,000,000. Chapter 655 of the
Wisconsin statutes specifies that the Fund shall provide coverage on an occurrence basis.

One of the options discussed by the Committee for retiring the Fund deficit would be to convert
the Fund to claims-made coverage, coupled with an explicit provision in the Fund fees during
the transition period to reduce the deficit.
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If the Fund were to convert to claims-made coverage, the Committee noted the following
advantages:

e Clarifies the Fund’s funding needs; -

¢ Should allow for deficit reduction;

¢ Should facilitate the fee setting process; and

e Should allow for some fee reduction in the early years of the conversion process.

The Committee also noted following disadvantages of converting to claims-made coverage:

e Magnitude of the structural changes needed,;

Collecting fees in excess of the actuarially determined break-even fee level;

Acceptance of claims-made coverage by health care providers;

Mobility of health care providers into and out of Wisconsin;

Tail policy considerations; and
¢ Administrative concerns.

In discussing these potential disadvantages, it was felt that the concept of converting to claims-
made coverage would be more acceptable to providers if it were coupled with a reduction in
Fund fees. Another possible feature would be to freeze fees at some level during the transition
period.

It was also suggested that the Fund should consider the waiver of the tail premium for providers
under certain conditions. Many primary carriers writing claims-made coverage in Wisconsin
currently provide a similar feature in the event of death, disability or normal retirement. In
order to waive the premium for tail coverage, the fees would have to incorporate an explicit load
to provide this waiver. In effect, the Fund would pre-fund the cost of the tail coverage across
all providers uniformly.

The key administrative concern would be monitoring compliance with respect to tail policies,
particularly for providers that leave the state. One option discussed was to offer a waiver of the
premium for tail coverage for anyone leaving the state who has participated in the Fund for at
least five years.
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As a result of the Committee’s discussions, M&R was asked to explore the impact on Fund fees
and the Fund deficit of converting to claims-made coverage (see Appendix F for details).
Specifically, M&R was asked to develop indicated claims-made "step factors" based on the
historical emergence patterns of the Fund’s losses by report year contribution. M&R was also
asked to estimate the impact on the Fund deficit if Fund fee levels were established above the
"break-even" level for claims-made coverage, but below the current levels. Finally, M&R was
to incorporate into their analysis the cost of pre-funding tail coverage in the event of death,
disability or retirement, as well as for providers who leave the state after participating in the
Fund for at least five years.

In their analysis, M&R assumed the Fund would convert to claims-made coverage on July 1,
1994 with a five year timeframe to retire the deficit. Under this scenario, the 1994-95 funding
level would be reduced to $30.2 million versus the $54.8 million level approved by the Board
for occurrence coverage. Increases would be needed over the next four years in order to
continue to reduce the deficit, and to phase in the conversion to mature claims-made coverage
by the end of the fifth year. Funding levels for subsequent years would then contemplate only
claims expected to be reported during the year that occurred after July 1, 1994. The projected
funding levels under this scenario are summarized below:

July 1, 1993-94 $51,149,000 --- $69,689,000
July 1, 1994-95 30,202,000 41.00% 35,804,000
July 1, 1995-96 34,219,000 13.3 14,971,000
July 1, 1996-97 38,770,000 13.3 3,707,000
July 1, 1997-98 44,805,000 15.6 373,000
July 1, 1998-99 52,033,000 16.1 0
July 1, 1999-00 57,961,000 11.4 0

The indicated percentage changes in funding levels shown above overstate the impact on an
individual provider, as the M&R analysis assumed a 3% annual growth in the Wisconsin
physician population. For example, while the overall assessment increase for Fund Year 1999-
2000 represents an 11.4% increase, the impact on an individual provider is only 8.2%. The
following table shows the current class 1 physician Fund fee along with the projected fees under
this option:
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July 1, 1993-94

July 1, 1994-95 41.00%
July 1, 1995-96 10.0
July 1, 1996-97 10.0
July 1, 1997-98 12.2
July 1, 1998-99 12.7
July 1, 1999-00 8.2

The Special Committee concluded that restructuring the Fund to provide claims-made coverage
provides the most immediate method of reducing the deficit with the least short-term effect on
provider fees. However, the Committee believes that retention of the occurrence form of
coverage along with adopting a 25 year amortization schedule is the preferred option due to
several reasons:

e Consistent with original intent of the Fund;

¢ Maintains the current structure of the Fund; and

e Spreads the costs of deficit reduction over a longer time frame and more providets.

If the Board of Governors determines that there is a compelling need to address the deficit in
a more immediate fashion, then the option of converting to claims-made coverage should be
reconsidered.

Increase the Threshold of the Fund

From inception of the Fund in 1975 through 1987, the threshold for penetrating the Fund
coverage was $200,000 per occurrence. One of the provisions of the 1986 tort reform activity
(Wisconsin Act 340) was to increase the Fund’s threshold to $300,000 per occurrence on July 1,

1987 and to $400,000 per occurrence on July 1, 1988. The threshold has remained at $400,000
since July 1, 1988.
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As one option for reducing the Fund deficit, the Committee discussed increasing the Fund
threshold to either $500,000, $750,000 or $1,000,000 per occurrence while freezing fees at their
current level during the transition.

The Commiittee identified the following advantages of this option:

e Maintains occurrence coverage;

e Transfers more of the exposure into the competitive market;

e Consistent with the original intent of the Fund to provide high-layer excess coverage; and
e Reduces the number of claims penetrating into the Fund.

The Committee also identified the following disadvantages of this option:

e Collecting fees in excess of the actuarially determined break-even level;

e Will reduce but not eliminate the deficit;

e Increases the total medical professional liability expenses of providers; and

e May adversely impact the capacity of the primary market.

M&R was asked to estimate the impact of a change in the Fund threshold on Fund fees and on
the Fund deficit (see Appendix G for details). In addition, Fund management surveyed the
primary carriers and self-insureds to assess their reaction to such a change.

The first part of M&R’s anafysis focused on the indicated reduction in the break-even Fund fee

levels if the Fund threshold were increased on July 1, 1994, which is summarized in the table
below:

$54,785,000 $ 0 0.0%

51,878,000 2,907,000 5.3
46,063,000 8,721,000 15.9

1,000,000 41,487,000 13,297,000 243




22

To interpret this table, the second row shows that if the threshold were increased to $500,000
on July 1, 1994 the break-even fee level would be $51,878,000, a reduction of $2,907,000 from
the current fee level of $54,785,000. This represents a potential reduction in Fund fees of
5.3%. However, upon reviewing the impact on the primary market of a change in the threshold,
the increase in the primary market’s rates would more than offset the indicated reduction in Fund
fees, thereby actually increasing the total medical professional liability expenses of providers.

The second part of M&R’s analysis focused on the estimated impact on the Fund deficit if the
threshold were increased but Fund fees remained unchanged. That is, rather than reducing Fund
fees by the amounts shown above to reflect the change in threshold, the Committee’s intent
would be to direct the indicated cost savings toward retiring a portion of the deficit. The table
below summarizes the results of M&R’s analysis:

C))
Projected Deficit
' on June 30, 1995
$ 400,000 $ 0 $ 0 $(69,689,000)
500,000 2,907,000 4,269,000 (65,420,000)
750,000 8,721,000 12,806,000 (56,882,000)
1,000,000 13,297,000 19,526,000 (50,163,000)

To interpret this table, M&R has estimated that the Fund deficit as of June 30, 1994 will be
$69.7 million. If the legislature approves the break-even fee levels for the July 1, 1994-95 fiscal
year, M&R estimates no change in the deficit as of June 30, 1995. Thus, the starting point for
their projections was a baseline deficit forecast of $69.7 million.

The second row in the table above shows the projected impact on the deficit if the threshold
were increased to $500,000 on July 1, 1994. Column (2) shows that the Fund fees could be
reduced by $2,907,000 and still maintain a break-even posture (this is identical to the amount
shown in the first table). However, if Fund fees remained unchanged, this amount would be
available to reduce the deficit.
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The Fund’s financial statement recognizes future investment income that is expected to be earned
on the Fund’s assets before the assets are discharged as claim payments. When the impact of
future investment income is recognized, a $2,907,000 contribution toward the deficit translates
into a $4,269,000 reduction in the deficit during the July I, 1994-95 fiscal year (shown in
column (3) above). This would reduce the projected deficit as of June 30, 1995 from $69.7
million to $65.4 million (shown in column (4)).

Similar interpretations can be given to the potential impact of increasing the threshold to
$750,000 or $1,000,000.

M&R also examined the potential impact on the Fund deficit if the threshold were to be
increased to $1,000,000 in three stages, with Fund fees remaining at their current level:

e  $500,000 on July 1, 1994;
e  $750,000 on July 1, 1995; and
e  $1,000,000 on July 1, 1996.

Under this scenario, M&R estimates that the Fund deficit would be reduced by $21.9 million
during the three-year transition period. In addition, the Fund fees could remain flat for the
fourth year and still adequately cover the Fund’s projected loss costs for the July 1, 1997-98
fiscal year.

The Special Committee concluded that increasing the Fund threshold while freezing fees provides
an immediate method of reducing the deficit. However, the Committee believes that amortizing
the deficit over 25 years is the preferred option due to several reasons:

e Spreads the cost of deficit reduction over a longer timeframe and more providers; and
e Less volatility in the total medical professional liability expenses of providers.

If the Board of Governors determines that there is a compelling need to address the deficit in
a more immediate fashion, then the option of increasing the threshold while freezing fees should
be reconsidered. The Committee also believes that consideration should be given to increasing
the threshold in the future so as to position the Fund more appropriately as a high-layer excess
insurer.
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Limit the Amount of Fund Coverage

The Fund currently provides unlimited coverage in excess of primary insurance limits to most
healthcare providers in the state. As another option to retire the deficit, -the Committee
discussed the impact on the deficit of limiting the amount of Fund coverage. It should be
emphasized that the Committee’s intent would be to only limit the amount of Fund coverage,
with no limitation on the total amount awarded to a claimant.

In evaluating this option the Committee noted the following advantages to limiting the amount
of coverage provided by the Fund:

e  May affect the settlement considerations or verdict expectations; and

e Transfers more of the exposure into the competitive market.

The Committee also identified several disadvantages of this option:

e  May shift the liability of claims to providers who purchase higher limits of coverage;
e  Availability of excess coverage; and

e  The probability would now exist where a claimant may not be fully compensated.

The Committee asked M&R to estimate the impact on the deficit if the Fund were to provide
limited coverage but freeze fees at their current level (see Appendix H for details).

The first part of M&R’s analysis focused on the reduction in the break-even Fund fee levels if
the Fund had introduced limits on the amount of coverage on July 1, 1994. The table below
summarizes the indicated Fund fees for the July 1, 1994-95 fiscal year for a class one physician
under four options:

Excess Coverage |  Fee @7/1/94 |
$ Unlimited $3,150
20,000,000 3,024 126 4.0
15,000,000 2,961 189 6.0
10,000,000 2,835 315 10.0
5,000,000 2,489 661 21.0
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The second part of M&R’s analysis focused on the estimated impact on the Fund deficit if
coverage limits were introduced but Fund fees remained unchanged. That is, rather than
reducing Fund fees by the amounts shown above to reflect the change in Fund coverage, the
Committee’s intent would be to direct the indicated cost savings toward retiring a portion of the
deficit. The table below summarizes the results of M&R’s analysis:

3) )

(1)

Amount of Indicated Impact Projected Deficit
Excess Coverage on the Deficit on June 30, 1995
$ Unlimited $ 0 $ 0 $(69,689,000)
20,000,000 2,257,000 3,314,000 (66,375,000)
15,000,000 3,178,000 4,667,000 (65,022,000)
10,000,000 5,229,000 7,679,000 (62,010,000)
5,000,000 11,502,000 16,890,000 (52,799,000)

To interpret this table, M&R has estimated that the Fund deficit as of June 30, 1994 will be
$69.7 million. If the legislature approves the break-even fee levels for the July 1, 1994-95 fiscal
year, M&R estimates no change in the deficit as of June 30, 1995. Thus, the starting point for
their projections was a baseline deficit forecast of $69.7 million.

The second row in the table above shows the projected impact on the deficit if the Fund
coverage were limited to $20 million on July 1, 1994. Column (2) shows that the Fund fees
could be reduced by $2,257,000 and still maintain a break-even posture (this is identical to the
percentage savings shown in the first table). However, if Fund fees remained unchanged, this
amount would be available to reduce the deficit.

The Fund’s financial statement recognizes future investinent income that is expected to be earned
on the Fund’s assets before the assets are discharged as claim payments. When the impact of
future investment income is recognized, a $2,257,000 contribution toward the deficit translates
into a $3,314,000 reduction in the deficit during the July 1, 1994-95 fiscal year (shown in
column (3) above). This would reduce the projected deficit as of June 30, 1995 from $69.7
million to $66.4 million (shown in column (4)). Similar interpretations can be given to the
potential impact of other limits on Fund coverage.

The Special Committee concluded that limiting Fund coverage while freezing fees provides an
immediate method of reducing the deficit. However, the Committee believes that retention of
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the unlimited form of coverage along with amortizing the deficit over 25 years is the preferred
option due to several reasons:

*  Spreads the costs of deficit reduction over the longer time frame and moreproviders; and

¢ Consistent with the original intent of the Fund to ensure that claimants would be fully
compensated.

If the Board of Governors determines that there is a compelling need to address the deficit in
a more immediate fashion, then the option of limiting Fund coverage should be reconsidered.

Establish a Two-Tier Fee Level

The final option discussed by the Committee for reducing the deficit would be to introduce a
two-tier funding mechanism whereby physicians that have been in the Fund for X years would
pay a higher fee than equivalent physicians who haven’t been in the Fund as long. The rationale
behind this alternative is that physicians who have been in the Fund are the ones who accrued
the deficit and therefore should be responsible for retiring it.

In evaluating this option, the Committee identified the following advantages of establishing a
two-tier funding mechanism:

e Places responsibility of retiring the deficit onto those who accrued it; and
e  May facilitate the need to attract younger physicians into the state.

The Committee also noted the following disadvantages to establishing a two-tier funding
mechanism:

¢ Determination of which physicians are responsible for the deficit;

*  Collectibility of those funds levied against the responsible physicians; and

¢  Administrative concerns.

The Special Committee concluded that establishing a two-tier fee level mechanism would impose
too great a burden on an ever-decreasing population of providers to retire the deficit. The

Committee also believed that the other disadvantages listed above outweighed the advantages and
because of this concluded that this option should not be recommended.
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RESPONSE TO THE JOINT TASK FORCE REPORT

In addition to identifying options for retiring the deficit, the other main charge of the Special
Committee was to respond to the Joint Task Force Report which identified 17 issues for potential
improvement in the Fund’s operation. The Committee’s discussion of each of the 17
recommendations of the Joint Task Force is summarized below.

Task Force Recommendation 1. Pursue tort reform, specifically a cap on non-economic
damages, as a key system modification essential to stabilize
medical liability premiums and awards. A shortened
enforced statute of limitations (2 years) and the institution
of periodic payments would also be beneficial.

Special Committee Response: The preceding section of this report summarized the
Committee’s recommendation that a cap on non-
economic damages of $250,000 be introduced
(Recommendation 2), and that mandatory periodic
payments for future medical expenses be reinstated
(Recommendation 3). The Committee also examined the
Fund’s experience with regard to claims that have been
reported after the statute of limitations has expired.
Upon reviewing these claims, the Committee
recommends referral of this issue to the Claims
Committee and the Underwriting and Actuarial
Committee to continue to monitor the development of
such claims.

Task Force Recommendation 2. Delineate in statute the obligations of the primary carrier,
definitions of coverage and exclusions so as to facilitate a
better fit between primary and Fund coverage.

Special Committee Response: Fund management informed the Special Committee that
the Fund’s Claims Committee has held seminars
comprised of claims representatives from primary
insurers and self-insurers to improve coordination of
defense efforts. Furthermore, the Ad Hoc Insurance
Underwriting Committee recommended that an
administrative rule be promulgated to require disclosure
of limited coverage to both the health care provider and
the Fund. The rule has been promulgated and was
effective October 1, 1993. Based on this, the Special




Task Force Recommendation 3.

Special Committee Response:

Task Force Recommendation 4.

Special Committee Response:
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Committee decided that no further discussion was
necessary on this recommendation.

Correct inequities in participating and paying into the
Fund. Examples: health care providers currently not
paying individuaily into Fund (e.g., oral surgeon on
hospital staff, psychologists, social workers) but covered by
blanket corporate coverage; MCW physicians paying a
reduced rate. Also, health care providers not eligible for
Fund coverage.

Fund management informed the Committee that the
Board had previously considered assessing employees of
health care providers (i.e., chiropractors, oral surgeons,
podiatrists, and optometrists) but withdrew the request
pending the development of actual claims experience by
these employees. Furthermore, the Ad Hoc Insurance
Underwriting Committee recommended creation of a
standing insurance subcommittee to address such issues.
Based on this, the Committee decided that no further
discussion was necessary on this recommendation.

Institute better claims coordination between primary
carriers and Fund.

The Special Committee discussed the issue of claim
coordination between primary insurers, self-insurers
and the Fund. One area of dispute relates to the
primary insurer’s fiduciary responsibility to provide a
defense to the Fund pursuant to statutory requirements.
Another area of dispute relates to whether or not a
potentially catastrophic case should be settled or tried in
court. The primary insurer may wish to try the case,
while the Fund may wish to attempt settlement since it
is subject to the risk of a catastrophic award should the
case be tried and lost. Still other disputes may arise as
to the Fund’s pursuit of contribution on behalf of
"negligent" providers even if they were not named in the
suit by the plaintiff. Fund staff provided the Committee
with information on actions that have been instituted to
address these issues. For example:




Task Force Recommendation 5.

Special Committee Response:

9.

. In 1992, and 1993, the Fund sponsored a 2-day
"claims relationship" program to discuss and
resolve claims handling issues of mutual concern
between insurers, self-insurers and the Fund.

~ Claims staff from primary insurers, self-insurers
and the Fund attended these programs to discuss
the Fund’s claims handling practices and
statutory requirements. The Fund plans to
sponsor regular annual "relationships" meetings;

. The Fund is in the process of working with
primary insurers to develop an alternative
dispute resolution (ADR) program to resolve
disputes between insurers and the Fund for
cases involving multiple defendants. Currently,
these parties must resort to lawsuits to settle
their differences;

. The Claims Committee has become more actively
involved in claim settlement issues, particularly
as they relate to requests for contribution from
primary insurers or self-insurers; and

e The Fund has made an effort to solicit input
from both primary insurer and self-insurer
representatives on special claims projects, issues
and committees.

Based on the above actions, the Special Committee
determined that reasonable efforts have been taken to
respond to the recommendation contained in the Task
Force report.

Make claim management less political.

The Special Committee noted that the Fund’s Claims
Committee membership had been increased to add two
more members from an insurance company and self-
insured claims department giving greater representation
to insurers.

The Special Committee also considered the possibility
of the Fund discontinuing the contracting of claims
services and handling claims internaily.




Task Force Recommendation 6.

Special Committee Response:
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As background for the Committee’s discussion, Fund
management reported that the number of full-time
equivalent (FTE) claim handlers used by Wausau to
handle the Fund’s claims were as follows:

e Fiscal year 1991 - 2 FTEs
. Fiscal year 1992 - 2 FTEs
e Fiscal year 1993 - 3 FTEs

In discussing how the Fund’s claims are currently
handled, the Committee considered the Office of the
Commissioner of Insurance’s reasons for maintaining a
claims contract:

. The state has no established training
opportunities for claims handlers and, based
upon the relatively small number of claims
handlers involved, it may be cost prohibitive to
design and maintain a program to keep these file
handlers adequately trained;

. The state has less flexibility in adding employees
to the payroll than a private company does (for
example, to keep up with increases in number of
claim files to be handled); and

o The state’s salary scale is less competitive than
private industry.

Because of this, the Committee recommended
continuation of the current practice of contracting for
the day-to-day claims management of the Fund.

Revise the mediation system; institute binding arbitration
system for smaller claims.

The Committee discussed the existing Medical Mediation
Panel (Panel) process, to which every filed claim is
subject. The Panel is operated out of the director of
state courts’ office of the Supreme Court. Its decisions
are nonbinding; however, 25% to 30% of the claims
mediated do not go on to circuit court.
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The Committee also noted that a new Supreme Court
rule effective July 1, 1994 grants a judge the power to
require parties to submit to an alternative dispute
resolution method of their choice. TheTule does not
differentiate between medical malpractice cases and
other types of civil cases.

The Committee, in evaluating the strengths and
weaknesses of the mediation panels, decided that the
panels do help to filter out the smaller, sometimes
frivolous lawsuits but only hindered and slowed the legal
process for the larger, non-frivolous lawsuits. Due to
the number of issues and complexities related to the
mediation panel system, the Special Committee
recommends referral of an evaluation of the
effectiveness of the mediation panels to the Claims
Committee.

Limit amount of Fund coverage.

The Committee’s discussions regarding this
recommendation were summarized in the preceding
section of this report (see page 24).

Restructure classes for Fund coverage (i.e., more classes).

The Committee reviewed information showing the
compression of the nine Wisconsin Health Care Liability
Insurance Plan (WHCLIP) classes into the four classes
created by Act 340. The experience of the Fund showed
that the relativity by class for each of the nine classes,
as defined by WHCLIP, collapse reasonably well into
the four classes of the Fund.

The Committee also discussed the following issues:

. The economic/insurance equity of nine classes;
and

. The social equity of four classes.
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The Special Committee recommends referral of the
actuarial indications to the Underwriting & Actuarial
Committee, noting that the Committee reviewed Task
Force Recommendation 8 and concluded that
restructuring the classes would not affect the Fund
deficit.

Implement more consistent coding of physician specialty by
primary carrier.

It was the consensus of the Committee that, since Task
Force Recommendation 9 had been addressed by the Ad
Hoc Insurance Underwriting Committee and a rule has
been promulgated, no further discussion was required.

Expedite claims processing where Fund’s liability is evident.

The Special Committee acknowledged that the Claims
Commiittee is continuing to closely monitor and suggest
improvements to the claims process. Because of this,
the Committee decided that no further discussions were
needed regarding this recommendation.

Establish proper long-term and short-term approaches to
reserving the Fund.

The Committee, in discussing the case reserving
philosophy of the Fund, acknowledged that until
recently the Fund did not have the resources needed in
order to closely monitor its case reserves development.
The Special Committee  noted that the Claims
Committee has been more active in recent years and
with the Fund’s new computer system the reserves will
continue to be monitored closely.

Evaluate trip insurance where patients would buy protection
for a given procedure.

The Committee discussed the value of making trip (per
visit) insurance available to patients, either as a
supplement to mandatory Fund coverage or as optional
coverage if the Fund were not mandatory. This
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insurance could be purchased by the patient if and when
desired, similar to flight insurance.

The Committee believed that the idea of -trip insurance
may be ahead of its time and not for immediate
consideration. Furthermore, the Committee foresaw
extensive administrative problems associated with
implementing this type of product.

Evaluate tiered limits for Fund coverage.

The Committee discussed Task Force recommendation
13 concurrently with Task Force recommendation 7.
The Committee’s discussions were summarized in the
preceding section of this report (see page 24).

Evaluate addition of coverage for punitive damages.

Punitive damages are defined to include damages
awarded by a court in addition to compensatory
damages. They are intended to punish the negligent
party for willful and wanton misconduct and to serve as
a deterrent for such actions that have given rise to the
claim. Consistent with previous Board actions, the
Committee recommended that the Fund should not offer
coverage for punitive damages.

Evaluate Fund premium structure and how it impacts on the
supply of primary care and OB practitioners.

The Committee discussed Task Force recommendation
15 concurrently with Task Force recommendation 8. As
was previously noted, the Committee recommended
referral to the Underwriting & Actuarial Committee of
this issue.

Raise base coverage limits to $1 million.
The preceding section of this report summarized the

Committee’s recommendation with respect to increasing
the Fund threshold (see page 20).
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Adequately address administrative resource needs of Fund
staff so Fund can be more responsive to providers.

The Committee acknowledged that the Fund has added
two permanent staff positions and implemented a new
computer system to address its administrative needs.
Furthermore, the former Investment Committee has
been recently enlarged to cover finance and audit
matters and will become more involved in monitoring
the resource needs of the Fund. Because of this, the
Committee decided that this recommendation has been
addressed sufficiently and that no further discussion was
necessary.
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Dear Senators Huelsmann, Rosenzweig, and Buettner, and Representatives Albers

and Underheim:

This report is submitted on behalf of the Board of Govermnors of the Patients
Compensation Fund (Fund) as required by s. 655.27 (4) (f), Wis. Stat.

To provide a better perspective on the Fund's operations over the past several
years, this annual report provides comparative financial data for the fiscal

years ending June 30, 1991, 1992, 1993 and 1994.

information on the levels of provider participation in the Fund, claims
activity, and major board actions over the past several years.
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1994 FUNCTIOHAL AND PROGRESS REPORT

The Patients Compensation Fund (Fund) was created in 1975 to provide excess
medical malpractice insurance for Wisconsin health care providers. The Fund is
governed by a l3-member Board of Governors (Board) which consists of 3
insurance industry representatives; a member named by the Wisconsin Academy of
Trial Lawyers; a member named by the State Bar Association; 2 members named by
the State Medical Society of Wisconsin; a member named by the Wisconsin
Hospital Association; 4 public members appointed by the Governor; and the
Commissioner of Insurance who serves as the chair.

The Fund's Board is assisted in its governance function by the following
committees: an Underwriting and Actuarial Committee, a Legal Committee, a
Claims Committee, an Investment/Finance and Audit Committee, a Risk Management
Steering Committee, and a Peer Review Council. The Board and committees meet
quarterly.

The Fund operates on a fiscal year basis; July 1 through June 30.
Administrative costs, operating costs, and claim payments are funded through
assessments on participating health care providers.

Fund Participants

As of December 31, 1992, there was a total of 10,196 Fund participants
comprised of 122 hospitals with 30 affiliating nursing homes, 8,173
physicians, 324 nurse anesthetists, 21 hospital-owned or controlled entities,
5 ambulatory surgery centers, 2 cooperatives, 63 partnerships, and 1,456
corporations actively participating in the Fund.

As of December 31, 1993, there was a total of 10,556 Fund participants
comprised of 125 hospitals with 33 affiliated nursing homes, 8,495 physicians,
344 nurse anesthetists, 26 hospital-owned or controlled entities, 9 ambulatory
surgery centers, 2 cooperatives, 30 partnerships, and 1,492 corporations
actively participating in the Fund.

As of December 31, 1994, there was a total of 11,127 Fund participants
comprised of 127 hospitals with 29 affiliated nursing homes, 9,076 physicians,
344 nurse anesthetists, 23 hospital-owned or controlled entities,

10 ambulatory surgery centers, 2 cooperatives, 62 partnerships, and

1,454 corporations actively participating in the Fund.

Claims Activity

From July 1, 1975, through December 31, 1992, 2,905 claims had been filed in

which the Fund was named. During the same period, the Fund has paid

398 claims totaling $221,824,350. Another 2,097 claims have been closed with
no indemnity loss payment. Of the remaining claims as of December 31, 1992,

60 cases carried aggregate case reserves of $38,517,600.

From July 1, 1975, through December 31, 1993, 3,088 claims had been filed in
which the Fund was named. During this period, the Fund's total number of paid
claims increased to 418, totaling $253,912,390. In May 1993, the Fund settled
1 claim for $19.1 million (including defense costs) which is the largest
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single claim paid in the Fund's history. Of the total number of claims in
which the Fund has been named, 2,295 claims have been closed with no indemnity
payment. Of the remaining reported claims as of December 31, 1993, 44 cases
carried aggregate case reserves of $28,875,392.

From July 1, 1975, through December 31, 1994, 3,260 claims had been filed in
which the Fund was named. During this period, the Fund's total number of paid
claims increased to 435, totaling $271,589,356. Of the total number of claims
in which the Fund has been named, 2,467 claims have been closed with no
indemnity payment. Of the remaining reported claims as of December 31, 1994,
42 cases carried aggregate case reserves of $24,532,057.

Board Activities

In June 1991, the Board authorized a risk management program. The purpose of
the program is to reduce patient/claimant compensable injuries, reduce Fund
losses and associated expenses, improve the general quality of medical care,
and reduce the premiums of participating health care providers.

Risk management clinical strategies have been developed and distributed for
the perinatal, anesthesia, and emergency services specialty groups. More
specifically, perinatal strategies were published in November of 1992 after
14 months of development, anesthesia strategies were published in May 1993,
following 11 months of development, and emergency strategies were published in
October 1993, following 13 months of development. The Fund sponsored
educational risk management seminars in May 1992, entitled "Reducing
Healthcare Exposure in a System of Shared Liabilities," and in November 1992,
sponsored a seminar on "Reducing Perinatal Liability - Shared Risks, Shared
Solutions," to coincide with the release of the perinatal strategies. 1In
May 1993, the Fund also sponsored a seminar entitled, "Reducing Anesthesia
Liability -~ Shared Risks, Shared Solutions," to coincide with the release of
the anesthesia strategies. In addition, a quarterly risk management
newsletter, HRM Noteg, was published and distributed to Wisconsin health care
providers.

In September 1993, the Board authorized continuation of the Fund's risk
management program. The Fund had previously contracted with MMI Companies to
assist in establishing the program. The renewal contract was awarded to
Physicians Insurance Company of Wisconsin. The program will continue to
define and monitor strategies for specific practice specialties and will
perform risk management assessments for individual physician practices to help
identify areas for loss control techniques.

To further help educate providers about the Fund, its operations, and the
statutory requirements affecting providers, OCI employes staffed an
informational booth at the State Medical Society's annual conferences in 1992,
1993 and 1994. The Fund distributed informational bulletins, risk management
strategies, and responded to provider questions during these

three-day conferences.
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In February 1992, the Fund's operations were converted to an on-line,
computerized provider/claims system. The new system has greatly improved the
Fund's operations, including better access to information necessary for
management analysis and decision-making. As a part of OCI's overall
Information Technology strategic business plan, in November 1994, the Fund
updated its computer system to 486 PCs with Window software applications.

In the fall of 1992, Fund staffing levels were increased by two permanent
positions to assist the Fund with administrative duties, primarily billing,
collection, and financial and certificate compliance matters. During 1994,
the Fund continued to refine and improve its compliance monitoring process
including promulgation of an administrative rule that establishes the date for
which the fund will no longer accept payment on a past-due account. In
addition, extensive work was done during 1994 to verify up-to-date exemption
status for providers that held a license to practice in Wisconsin but for
which a current exemption or certificate was not on file with the Fund.
Providers that remain in noncompliance are referred to their respective
licensing boards, for appropriate enforcement action by that board.

The Fund fee levels for fiscal year 1992-1993 were discussed at the Board's
February 12, 1992, meeting. The actuarial consultants estimated that a 13.2%
level of increase was projected to maintain a "break-even" funding level
(i.e., no change in the Fund deficit). Based upon concerns over provider's
ability to pay such an increase, the Actuarial Committee recommended to the
Board that a 4.0% increase be adopted. Although there were members of the
Board that expressed concern over a less than break-even funding level, the
motion to approve a 4.0% increase was passed.

At its February 24, 1993, meeting, the Board approved a Fund fee rule for
fiscal year 1993-1994. The proposed rule recommended that Fund fees be
increased by 16.8%, which was the projected break-even funding level at that
time. Through the rule-making process and legislative hearings, the proposed
increase was reduced to 10.0%.

At its February 23, 1994, meeting, the Board approved a Fund fee rule for
fiscal year 1994-1995. The proposed rule recommended that Fund fees be
increased by 7.1%, which was the projected break-even funding level at that
time. The rule was adopted as proposed.

Attached as Exhibits 1 and 2, are financial statements - balance sheet and
income statements - for the Fund for the fiscal years ending June 30, 1991,
1992, 1993, and 1994. The Legislative Audit Bureau conducted an audit of the
Fund during 1994 and released its report in December 1994. The figures
reported under Exhibits 1 and 2 are on an audited basis.

The deficit as of June 30, 1994, on an audited basis, is reported to be

$67.9 million. The deficit is a projection of the unfunded liabilities that
would remain outstanding if the Fund ceased to collect further assessments.

It represents a long-term shortage in the cash and investments balance that
eventually will be needed to make the Fund's projected future payments. The
Fund's deficit does not mean that the Fund is unable to pay obligations
currently due. The Fund's Board has recognized that the deficit was incurred
over a long period of time, primarily in its first ten years of operation. As
such, efforts to retire the deficit should be made over a sufficiently long
period of time to moderate the effect on Fund fee increases over time.
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Changes in the Fund's statutory investment authority have had a positive
impact on the projected deficit. Legislation enacted in April 1990, which
permitted the Fund to invest in long-term financial instruments, has resulted
in higher investment earnings. The Fund's actuaries have estimated that
during the period October 1, 1990, to December 31, 1994, investment earnings
on the long-term portfolio were $33 million greater than what would have been
earned had these assets remained in the short-term account.

The Fund's Board has studied a number of options to reduce the deficit.
During the period from November 1993 through June 30, 1994, a six-member
special committee of the Fund's Board met to discuss options to retire the
deficit. The attachment identified as Exhibit 3, is a copy of the executive
summary of the Fund's Report to the Joint Legislative Committee on Audit.

In December 1994, the Fund's Board met to take formal action on the
recommendations contained in the executive report. It adopted the special
committee's recommendations relating to implementing a 25-year amortization
schedule to retire the Fund's deficit, recommending legislation to allow the
Fund to pay future medical expense payments on as-incurred basis, and
recommending legislation to impose a minimum Fund fee level at a break-even
funding level. The Fund's Board did modify the special committee's
recommendation relating to a $250,000 noneconomic damage cap. Instead, the
Board recommends that the level of the noneconomic damage cap be set at a
level not to exceed $1,000,000.

The Fund's next progress report, due March 1, 1995, will include an update on
those actions.

Attachments
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OFFICE OF THE COMMISSIOHER OF INSURANCE

PATIENTS COMPENSATION FUND
BALANCE SHEET
JUNE 30, 1993, AND JUNE 30, 1994

Admitted Assets
Cash
State Investment Fund Shares
Bonds (Net of Premium/Discount)
Investment Income Receivable
Assessments Receivable
Furniture and Equipment
Other Receivables

Total Admitted Assets

Liabilities
Loss Liabilities
Liability for Incurred But
Not Reported Losses
Liability for Reported Losses
Liability for Loss Adjustment Expense

Estimated Unpaid Loss Liabilities
Amount Representing Interest

Discounted Loss Liabilities
Liabilities for Future Medical Expense

Total Loss Liabilities

Other Liabilities
Contributions Being Held
Assessments Received in Advance
General and Administrative Expenses Payable
Provider Refunds Payable
Medical Mediation Panels Payable
Vouchers Payable
Compensated Absences

Total Liabilities
Fund Deficit

Total Liabilities and Fund Deficit

WPCF/3676-1
01/27/95

For Year Ended

June 30, 1994

$ 61
28,053,000
239,041,034
3,444,555
178,122
26,937
10,75%

270,754,464

406,925,551
16,458,695
16,937,986

440,322,232
(117.715,.935)

322,606,297
252,903

322,859,200

1,288,474
13,947,588
119,806
380,424
52,828

9,904

338,658,224

(67.903.,761)

$270,754,463

EXHIBIT 1

For Year Ended

June 30, 1993

$ (54,263)
20,058,000
191,975,816
2,636,691
395,489
23,062

6.766

215,041,561

349,869,325
24,227,004
16,075,045

390,171,374
(106,160,.577)

284,010,797
271,854

284,2 51

1,588,474
0

38,885
649,537
59,214
29,714
6,727

286,655,202

(71,.613,641)

$215,041,561




OFFICE OF THE COMMISSIONER OF INSURANCE
PATIENTS COMPENSATION FUND

JUNE 30, 1993, AND JUNE 30, 1994

EXHIBIT 2

STATEMENT OF INCOME AND CHANGES IN FUND DEFICIT

Assessments Written

Less Underwriting Expenses:

Net Losses Paid

Interest on Loss Payments

Loss Adjustment Expenses Paid

Medical Expense Paid

Change in Liability for Incurred But
Not Reported Losses

Change in Liability for Reported Los

Change in
Expense

Change in

Change in
Medical

Amount Representing Intere
Liability for Future
Expense

Total Undérwriting Expenses
Net Underwriting Gain (Loss)

Investment Income

Assessment Interest Income
Administrative Fee Income

Surcharge Income

Other Income

Less General and Administrative Expense

Net Gain (Loss)

Fund Deficit, Beginning of Year
Net Gain (Loss)
Change in Nonadmitted Assets
Other Adjustments

"Fund Deficit, End of Year

WPCF/3676-2
01/27/95

ses

Liability for Loss Adjustment

st

For Year Ended
June 30, 1994

$ 51,213,220

For Year Ended
June 30, 1993

$ 45,063,934

23,792,782 44,337,486

0 0

2,048,140 1,682,404
28,857 44,453
57,056,226 45,270,491
(7,768,309) (19,220,527)
862,941 1,133,095
(11,555,358) (13,377,519)
(18,951) (32,497)
4,446,32 59,837,386
(13,233,108) (14,773,452)
17,486,006 22,473,887
222,075 446,234
36,611 30,923

158 1,322

19,432 3,272
(959,696) (947.608)

$ 3,571,478 7,234,578
$(71,613,640) $(78,982,684)
3,571,478 7.234,578
138,401 134,466
$(67,903,761) $71,613,640)
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Rep. Bill Lorge
302 North, Cagitol
INTERDEPARTMENTAL

TO: Members, Assembly Committee on Insurance,
Securities and Corporate Policy

FROM: Rep. Sheryl Albers, Chair
DATE: June 20, 1995

RE: Emergency Rules

The Office of the Commissioner of Insurance has issued emergency
rules regarding service corporations and their coverage under the

Patients Compensation Fund. The rules deny fund coverage to
service corporations which have shareholders other than physicians
or nurse anesthetists. This interpretation of last session’s ACT

473 is contrary to the legislative intent of that ACT and will also
affect proposed legislation by Rep. Baldus and myself this session.
AB 193 and 325 respectively. We are currently working to suspend
the emergency rules. If you have not seen the rule and would like
a copy, please contact Rep. Glenn Grothman’s office to request a
copy. If you any questions or comments regarding this situation,
please contact my office at 266-8531.

Office: P.O. Box 8952 « State Capitol » Madison, Wl 53708-8952 « (608) 2668531
Message Hotline: (800} 3628472

Home: 56896 Seeley Creek Rd.» Loganville, Wi 53943 « (608) 727-5084

, Oe
Printed on recycied paper
with soy base ink.
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State of Wisconsin / OFFICE OF THE COMMISSIONER OF INSURANCE

Tommy G. Thompson

Governor ’ﬂARkO 4 1936

121 East Wilson Street

P.O. Box 7873
Josephine W. Musser February 28, 1996 Madison, Wisconsin 53707-7673
Commissionsr (608) 266-3585

THE HONORABLE DALE SCHULTZ
SENATE INSURANCE COMMITTEE

119 MARTIN LUTHER KING JR BLVD
RM 514

MADISON WI 53702

THE HONORABLE CAROL BUETTNER
SENATE COMMITTEE ON HEALTH
HUMAN SERVICES AND AGING

119 MARTIN LUTHER KING JR BLVD
RM 304

MADISON WI 53702

THE HONORABLE JOANNE HUELSMANN
SENATE COMMITTEE ON JUDICIARY

113 MARTIN LUTHER KING JR BLVD
RM 510

MADISON WI 53702

THE HONORABLE SHERYL ALBERS
ASSEMBLY COMMITTEE ON INSURANCE
SECURITIES AND CORPORATE POLICY
127 W STATE CAPITOL

MADISON WI 53702

THE HONORABLE GREGG UNDERHEIM
ASSEMBLY COMMITTEE ON HEALTH
11 N STATE CAPITOL

MADISON WI 53702

THE HONORABLE MARK GREEN
ASSEMBLY COMMITTEE ON JUDICIARY
115 W STATE CAPITOL

MADISON WI

Re: 1995 Functional and Progress Report--Patients Compensation Fund

Dear Senators Schultz, Buettner and Huelsmann,

Underheim and Green:

and Representatives Albers,

This report is submitted on behalf of the Board of Governors of the Patients
Compensation Fund (Fund) as required by s. 655.27 (4) (f), Wis. Stat.

This annual report provides financial data for the fiscal year ending June 30,
1995. In addition, it provides information on the levels of provider
participation in the Fund, claims activity, and major board actions.

JWM:SLB
Enclosure

Best regards,

o Juase

ine W. Musser
Commisgsioner of Insurance




1995 FUNCTIONAL AND PROGRESS REPORT

The Patients Compensation Fund (Fund) was created in 1975 to provide excess
medical malpractice insurance for Wisconsin health care providers. The Fund is
governed by a l13-member Board of Governors (Board) which consists of 3 insurance
industry representatives; a member named by the Wisconsin Academy of Trial
Lawyers; a member named by the State Bar Association; 2 members named by the
State Medical Society of Wisconsin; a member named by the Wisconsin Hospital
Association; 4 public members appointed by the Governor; and the Commissioner of
Insurance who serves as the chair.

The Fund's Board is assisted in its governance function by the following
committees: an Underwriting and Actuarial Committee, a Legal Committee, a
Claims Committee, an Investment/Finance and Audit Committee, a Risk Management
Steering Committee, and a Peer Review Council. The Board and committees meet
quarterly.

The Fund operates on a fiscal year basis; July 1 through June 30.
Administrative costs, operating costs, and claim payments are funded through
assessments on participating health care providers.

Fund Participants

As of December 31, 1995, there was a total of 11,009 Fund participants comprised
of 112 hospitals with 25 affiliated nursing homes, 9,114 physicians, 367 nurse
anesthetists, 15 hospital-owned or controlled entities, 10 ambulatory surgery
centers, 3 cooperatives, 56 partnerships, and 1,307 corporations actively
participating in the Fund.

As of December 31, 1995, physicians made up 83% of the Fund participants and
corporations made up 12%. All other participants made up the remaining 5%.

Physicians
In Patients Compensation Fund
1990-1995
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Corporations in Patients Compensation Fund
1990-1995
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Patients Compensation Fund Providers
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Claims Activity

From July 1, 1975, through December 31, 1995, 3,471 claims had been filed in
which the Fund was named. During this period, the Fund's total number of paid
claims increased to 462, totaling $324,659,900. Of the total number of claims
in which the Fund has been named, 2,586 claims have been closed with no
indemnity payment. Of the remaining reported claims as of December 31, 1995,
37 cases carried aggregate case reserves of $30,733,543.

Board Committees

Actuarial and Underwriting Committee

The Actuarial and Underwriting Committee advises the Board on actuarial and
underwriting issues.

Oon May 10, 1995, Wisconsin Act 10 legislation was enacted, including:

e Non-economic damages for medical malpractice are capped at $350,000.
Non-economic damages include items such as pain and suffering,
embarrassment, mental distress, and loss of society and companionship. The
Act limits the damages for loss of society and companionship recoverable in
medical malpractice cases involving death to the $150,000 already
established for other civil actions involving death. Previously, there was
no maximum limit on the amount recoverable for non-economic damages.

¢ Any medical malpractice award for future medical expenses greater than
$100,000 must be paid into the Patients Compensation Fund for later payment
to the patient.

Taking into consideration the effects of Act 10 legislation, the Committee
assisted the Board to promulgate the Fund Fee Rule for fiscal year 1995-1996
fees., Fees were reduced overall 11.2% from fiscal year 1994-1995. The actual
reduction in physician Fund fees ranged from -7.2% to -20.2%, due to a change

LEGRPT1.DOC
2/26/96
Page 3




in physician class relativities. Mediation panel fees for physicians
(excluding physicians in a residency program) were $38 per physician and $3.00
per hospital bed.

The Fund Fee Rule for fiscal year 1995-1996 is also projected to retire $3.4
million of the Fund’s deficit.

Under Act 473, various types of “health care professionals” may be sharehoclders
in the same service corporation , regardless of the fact that they hold
different licenses. “Health care professional” is defined to include anyone
regulated by the Board of Nursing, Medical Examining Board, Optometry Examining
Board, Pharmacy Examining Board, Psychology Examining Board and the Examining
Board of Social Workers, Marriage and Family Therapists and Professional
Counselors. Act 473 created s. 655.27(3)(a) 4, Wis. Stat., to require the
Fund’s Board when setting annual fees for corporations, partnerships, and
cooperative HMOs, to take into consideration risk factors and past and
prospective loss and expense experience attributable to employes other than
physicians and nurse anesthetists. As a result of Act 473, an employe survey
form was developed to collect information on the types of employes for Fund
providers. The survey also collected information on the definition of
shareholders. The survey results were not yet complete at the end of 1995.

Claims Committee

The responsibility of the Claims Committee (committee) of the Board of Governors
(board) is to establish claims policies and procedures for the Patients
Compensation Fund (Fund) and the Wisconsin Health Care Liability Insurance Plan
(plan).

The functions of the Claims Committee are the following:

. To establish guidelines for claims management by the contractor and OCI
staff of the Fund and the plan and to review claims to determine if the
guidelines need to be revised.

. To provide for the evaluation of the claims contractor no less often than
prior to the re-negotiation of each contract to assure that claims are being
handled in an appropriate and expeditious manner.

. To review all claims involving alleged sexual misconduct, neurological
impairment, quadriplegia, and those claims which the contractor has set
reserves of $500,000 or more and provide settlement authorization and advise
on those claims where settlement value exceeds $1 million or when the
contractor has a claim management question.

. To monitor claims and claims administration costs and to make
recommendations for possible savings to the board and the contractor.

. To establish guidelines for annuity purchases and to review such purchases
periodically.

. To recommend to the board changes in the statutes or administrative rules
that are needed to facilitate the claims policies and procedures of the plan
or Fund.

. To refer legal or other issues that come to the committee's attention to the

appropriate committees.

LEGRPT1.DOC
2/26/96
Page 4




. To prepare reporﬁs analyzing claims trends for risk management purposes.

. To report to the board quarterly on the committee's activities.

Table 1 summarizes quarterly loss payments by amount and number of claims paid,
from fiscal 1991 through fiscal 1995. <Chart 1 shows the range of annual Fund
loss and loss expense payments, beginning with fiscal year 1989. The Fund’s
fiscal year runs from July 1 to June 30. The Fund made loss payments in excess
of $42 million in fiscal years 1992 and 1993, while payments were about $24

million in fiscal 1990, 1991, 1994 and 1995. Loss adjustment expenses, the
cost of defending claims, have risen steadily each year.
Table 1
AMOUNT AND NUMBER OF LOSSES PAID BY FISCAL YEAR
1990-91 1991-92 1992-93 1993-94 1994-95
QUARTER Amount Amount Amount Amount Amount
ENDING # # # # #
Sept. 30 $4,168,731 $20,711,662 $4,323,739 $6,804,819 $793,734
8 : 15 7 6 3
Dec. 31 $1,730,495 $8,289,080 $15,431,435 $2,337,440 $1,879,853
5 9 8 7 5
March 31 $12,710,483 $8,664,404 $2,801,404 $12,904,844 $3,600,041
18 11 4 6 6
June 30 $5,774,049 $4,549,972 $20,242,594 $2,074,535 $17,825,268
3 i1 [ 2 11
TOTAL $24,383,758 $42,215,118 $42,799,172 $24,121,638 $24,098,896
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The range of Fund claim payments for the last three fiscal years is summarized
in table 2.

Table 2

RANGE OF FUND CLAIM PAYMENTS

1992~-93 1993-94 1994-95
Payment Range # of Claims # of Claims # of Claims

$1-500,000 9 11 9
$500,001-1,000,000 5 4 8
$1,000,001-2,000,000 6 4 3
$2,000,001-5,000,000 1 1 5
$5,000,001-10,000,000 1 1 0
Over $10,000,000 1 0 0
Total Claims Paid 23 21 25

Range of Claim Payments

W 1992-93
[11993-94
1994-95

{ $1-500,000 $500,001- $1,000,001-  $2,000,001-  $5,000,001- Over
‘ 1,000,000 2,000,000 5,000,000 10,000,000  $10,000,000
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Fund claims reported by quarter by fiscal year are summarized in table 3.
There has been a significant increase in the number of incidents reported to
the Fund during the period from January through June 1995. A total of 146
claims were opened during that six-month period, while 122 claims were opened
during the previous three quarters combined. No specific explanation has been
identified yet as the cause of the recent increase in reported claims.

Table 3
CLAIMS OPENED QUARTERLY BY FISCAL YEAR

1990-91 19%1-92 1992-93 1893-%4 1994-95

July l-September 30 45 57 46 41 41
October l-December 31 47 47 45 30 33
January l-March 31 80 59 61 50 58
April 1-June 30 51 36 49 48 88
Totals 223 199 201 169 220

Claims Reported by Quarter by Fiscal Year

Number of Reported
Claims

B July 1-September 30
0 October 1-December 31

I

O January 1-March 31

B April 1-June 30

Finance/ Investment/ Audit Committee

The Finance/ Investment/ Audit Committee’s responsibilities include
establishing, monitoring, and amending as necessary, the investment strategy
for the Fund to ensure obligations are met. The Committee periodically reviews
investments for compliance with investment guidelines and evaluates cash flow
liquidity needs. 1In addition, the committee oversees the financial reporting
process. Responsibilities include review of financial position and results, as
well as correspondence with auditors concerning audit scope, accounting issues,
internal controls and management recommendations.

During 1995, the Committee monitored the fiscal impact resulting from the
projected $95 million derivative loss experienced by the State of Wisconsin
Investment Board during 19%4.
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Changes in the Fund's statutory investment authority have had a positive impact
on the projected deficit. Legislation enacted in April 1990, which permitted
the Fund to invest in long-term financial instruments, has resulted in higher
investment earnings. The Fund's actuaries have estimated that during the
period October 1, 1990, to December 31, 1995, investment earnings on the long-
term portfolio were $40 million higher than what would have been earned had
these assets remained in the short-term account.

The Committee reviewed and recommended transfers from the short term account to
the long term account throughout the year. Attached as Exhibit 1 is a summary

of recent investment returns.

Legal Committee

The Legal Committee advises the Board on legal issues, including retroactive
coverage requests, appeals, proposed statutory changes, administrative rule
changes, and other issues that affect eligibility or Fund participation.

During 1995, the Committee reviewed and approved 12 requests for retroactive
coverage.

Peer Review Council

The Peer Review Council (Council) reviews physician claim records to determine
whether a surcharge should be imposed against the Fund fee or Wisconsin Health
Care Liability Insurance Plan (Plan) premium, if applicable. The surcharge is a
percentage of a provider’s Fund fee or Plan premium based on the number of
closed medical liability claims reported, and the aggregate amount paid for
those claims.

puring the fiscal year from July 1, 1994, to June 30, 1995, 191 claims paid
reports were filed. These included 110 for physicians or nurse anesthetists,
75 for hospitals, corporations or clinics, and & for other types of providers.
Ten providers were subject to possible surcharge.

Since inception of the Council in 1986, 37 providers have been subject to
possible surcharge. The status, or disposition, of those providers as of June
30, 1995, was as follows:

e Eight providers filed exemptions from participation in the Fund, resulting
in suspension of the review for surcharge.

e No surcharge was warranted for eight providers as a result of the Council’s
review or consultant opinions.

s Two providers have been surcharged for failure to respond to Council
requests for information.

e The review for surcharge was pending for the remaining 19 providers.

Risk Management Steering Committee

The purpose of the Risk Management Steering Committee, created in June 1991, is
to reduce patient/claimant compensable injuries, reduce Fund losses and
associated expenses, improve the general quality of medical care, and reduce the
premiums of participating health care providers.
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During 19985:

e Risk management clinical strategies for the emergency services specialty
group were being revised, with a targeted completion date in 1996.

e Risk management clinical strategies for the surgery specialty group were
being developed with a targeted completion date in 1996.

e A quarterly risk management newsletter, HRM Notes, was published and
distributed to Wisconsin health care providers.

¢ Risk management assessments (Office Practice Assessments) were developed to
provide information for individual physician practices about loss control
techniques.

Other Fund Activities

As a part of OCI's overall Information Technology strategic business plan,
during 1995 staff received training in Microsoft Office software, including
Word, Access, PowerPoint and Excel.

During 1995, the Fund continued to refine and improve its compliance monitoring
process including enforcement of a recently promulgated administrative rule
that establishes the date for which the Fund will no longer accept payment on a
past-due account. A series of letters were sent, including a certified letter
to the provider warning him or her of the past due assessment, the final grace
period for making payment, and the impending reporting of this noncompliance
matter to his or her licensing board. In addition, the Fund continued its
efforts to monitor provider compliance with the requirement to have underlying
primary insurance coverage in effect for periods of practice in Wisconsin. The
combined noncompliance monitoring efforts resulted in one hundred sixty-four
physicians being reported to the medical examining board.

Of those 164 physicians (as of 12/13/95):

e 92 | Now in complete compliance
o 24 Status to the licensing board updated to, ‘currently in
compliance with the Fund, but still having a prior period of

noncompliance’ .
e 37 | On hold for not having either a certificate or exemption on file
with the Fund. (30 of these have either an exemption as their

last Fund record, or an out of state address.)
« 11 on hold for current financial noncompliance.

In addition, extensive work was done during 1995 to verify up-to-date exemption
status for providers that held a license to practice in Wisconsin but for which
a current exemption or certificate was not on file with the Fund. Providers
that remain in noncompliance are referred to their respective licensing boards,
for appropriate enforcement action by that board.
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As of December 31, 1995, there were 8686 exempt providers in the Fund. The
exemptions are grouped as follows:

Less Than 240 Hours 1965
Practice Out of Wisconsin 1862
Retired 1542
Not Yet Practicing 1517
State, County, or Municipal Employe 898
Company Inactive 523
Federal Employe 378

Patients Compensation Fund
Exemptions
December 31, 1995

L Less Than 240
18%
// Hours
23%

Practice Out of
Wisconsin  — Not Yet Practicing
21% 17%

State, County, or

Federal Empioye
1 Municipal Employe

4%

. 10%
Company Inactive
6%
Financial Statistics
Attached as Exhibits 2 and 3, are financial statements - balance sheet and
income statements - for the Fund for the fiscal years ending June 30, 1994 and
1995. The Legislative Audit Bureau conducted an audit of the Fund during 1994
and released its report in December 1994. The figures reported under Exhibits 2

and 3 are on an audited basis for fiscal year 1994.

The deficit as of June 30, 1995 is reported to be $57.8 million. In December
1994, the Fund's Board adopted a special committee's recommendations relating to
implementing a 25-year amortization schedule to retire the Fund's deficit. The
deficit is a projection of the unfunded liabilities that would remain
outstanding if the Fund ceased to collect further assessments. It represents a
long-term shortage in the cash and investments balance that eventually will be
needed to make the Fund's projected future payments. The Fund's deficit does
not mean that the Fund is unable to pay obligations currently due. The Fund's
Board has recognized that the deficit was incurred over a long period of time,
primarily in its first ten years of operation. As such, efforts to retire the
deficit should be made over a sufficiently long period of time tc moderate the
effect on Fund fee increases over time.
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The following graph reflects the Fund’s deficit over the last 9 fiscal years.

Patients Compensation Fund Deficit
) 1987-1995

6/30/87 8/30/88 6/30/88 6/30/90 6/30/91 6/30/92 6/30/93 6/30/94 6/30/95

[

A word of caution, while the Fund has been able to continue to reduce its
deficit in each of the last four years, medical malpractice with its extended
reporting and settlement patterns is especially difficult to estimate. This is
compounded even further for the Fund, given its relatively short history and
the nature of its coverage - unlimited excess liability protection over the
primary carriers limits.

$0 4

($20,000,000) ¢+

($40,000,000) +

($60,000,000) +

Deficit

($80,000,000) 1

($100,000,000) +

(3$120,000,000) +

($140,000,000)

The Fund’s Board is encouraged by its efforts over the past eight years to
retire almost half of the Fund’s projected deficit and acknowledges the role
that legislation played in these efforts.

The Fund’s next progress report, due March 1, 1997, will include an update on
the Fund’s activities during 1996.

Attachments
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Exhibit 2

PATIENTS COMPENSATION FUND
BALANCE SHEET

Admitted Assets
Cash
State Investment Fund Shares
Bonds (net of premium/discount)
Investment Income Receivable
Assessments Receivable
Office Furniture and Equipment
Other Receivables

Total Admitted Assets

Liabilities
Loss Liabilities:
Liability for IBNR
Liability for Reported Losses
Liability for LAE

Estimated Unpaid Loss Liabilities
Amount Representing Interest

Discounted Loss Liabilities
Liabilities for Future Medical Expenses

Total Loss Liabilities

Other Liabilities
Contributions Being Held
Assessments Received in Advance
Gen. and Admin. Expenses Payable
Provider Refunds Payable
Medical Mediation Panels Payable
Vouchers Payable
Compensated Absences

Total Liabilities
Fund Deficit

Total Liabilities and Fund Deficit
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FY1994 FY1995
$61 $619,523
28,053,000 4,906,000
239,041,034 299,122,767
3,444,555 4,940,297
178,122 204,827
26,937 51,044
10,755 8,799
270,754,464 309,853,257
406,925,551 440,704,940
16,458,695 39,068,973
16,937,986 18,205,647
440,322,232 497,979,560
117,715,935 -135,576,965
322,606,297 362,402,595
252,903 180,151
322,859,200 362,582,746
1,288,474 1,800,000
13,947,588 2,815,088
119,806 25,444
380,424 411,621
52,828 5,740
0 87,866
9,904 9,608
338,658,224 367,738,113
-67,903,761 -57,884,856

$270,754,463

$309,853,257




Exhibit 3

PATIENTS COMPENSATION FUND
STATEMENT OF INCOME AND
CHANGES IN FUND DEFICIT

Assessments Written

Less Underwriting Expenses:
Net Losses Paid
Interest on Loss Payments
Loss Adjustment Expenses Paid
Medical Expense Paid
Change in Liability far IBNR
Change in Liability for Reported Losses
Change in Liability for LAE
Change in Amount Representing Interest
Change in Liability for Future Med. Expenses

Total Underwriting Expenses
Net Underwriting Gain (Loss)

Investment Income

Assessment Interest Income
Administrative Fee Income
Surcharge Income

Other Income

Less Gen. and Admin. Expenses

Net Gain (Loss)

Fund Deficit, Beginning of Year
Net Gain (Loss)
Change in Nonadmitted Assets
Other Adjustments

Fund Deficit, End of Year
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FY1994 FY1995
$51,213,220 $55,505,730
23,792,782 24,498,517
0 27,000
2,048,140 2,009,741
28,857 84,905
57,056,226 33,523,644
-7,768,309 22,610,278
862,941 1,267,661
-11,555,358 -17,861,030
-18,951 182,993
64,446,328 66,343,709
-13,233,108 -10,837,979
17,486,006 21,497,582
222,075 288,574
36,611 33,466

158

19,432 11,070
-959,696 -962,059
3,571,478 10,030,654
-71,613,640 -67,903,761
3,571,478 10,030,654
138,401 -11,749
0 0
($67,903,761)  ($57,884,856)
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Increasing the Malpractice Threshold

In the beginning of the 1996 Legislative Session, the State Medical Society of Wisconsin will
be supporting a bill to raise the Patients Compensation Fund’s (PCF) malpractice threshold
from $400,000 per occurrence, $1,000,000 aggregate per year to $1,000,000 per occurrence,
$3,000,000 aggregate per year.

What is the Patients Compensation Fund?

The PCFE was established in 1975 to provide excess liability coverage over the primary
coverage limits. This unlimited medical liability coverage is mandatory for nearly all
Wisconsin physicians; the primary exceptions are those who practice with the University of
Wisconsin health system or those practicing less than 241 hours a year. The primary
malpractice threshold has been at $400,000/$1,000,000 since 1988.

Why the change?

The decision to increase the PCF’s malpractice threshold was carefully examined for several
years by the State Medical Society. In July 1995, the SMS Board of Directors made the
decision to pursue an increase in the coming legislative session based on the benefits to
Wisconsin physicians.

What this means to you

* Immediate reduction in PCF fees, estimated at 24%. Since more claims are falling
between $400,000 (the current malpractice threshold) and $1,000,000, more claims require
the involvement of both the primary carriers and the PCF. By increasing the malpractice
threshold to $1,000,000/$3,000,000, the PCF will face exposure for fewer claims, meaning
lower PCF rates for you.

*+ Balancing of rates - Admittedly, rates will increase for all primary carriers with the new
$1,000,000/$3,000,000 malpractice threshold. However, with the corresponding decrease in
PCF rates, there should be little or no effect on total malpractice premiums for the majority
of Wisconsin physicians.

* Effect on premiums - According to PIC Wisconsin, physicians with claims-made
insurance (70% of total market) should experience primary insurance premium increases over
a five-year period, thereby reflecting the incremental increase in exposure. The PCF is
occurrence coverage, therefore, the fee decrease will be immediately credited to you. For
those of you with occurrence-based primary coverage, the full impact of the premium
increase will also be immediate.

* Returning the PCF to its roots - Since its inception in 1975, with an initial threshold of
$200,000, the PCF was designed to provide coverage for very large claims. Because of
inflation, the PCF has been covering an increasing number of relatively smaller claims.
With the higher threshold, the PCF will return to covering very large claims, and the
primary carriers would pay claims up to $1,000,000 before PCF involvement.




