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Wisconsin Hospital Association and State Medical Society of Wisconsin

Joint Task Force on the Wisconsin Patients Compensation Fund

Report and Idéntification of Issues for Study

DELIBERATIONS

study.

The State Medical Society of Wisconsin (SMS) and
the Wisconsin Hospital Association (WHA) jointly formed the
Task Force on the Patients Compensation Fund in early 1991.
(Attachment A) The task force was broadly charged to exam-
ine all aspects of the purpose and operation of the Fund. Over

“the course of the task force's meetings invited experts offered

a variety of perspectives on the function and operation of the
Fund. This summary provides a review of the information
received by and the deliberations of the task force. It also
contains the task force’s recommendations on the future of the
Fund and its identification of issues deserving of further

Patient compensation funds (PCFs) are state-operated
funds that provide excess insurance coverage for health care
providers. The statutes which create such funds generally
define “health care providers” broadly to include physicians,
hospitals and other health care entities and professions. PCFs
are typically funded through an annual surcharge against

“health care providers. States that have such funds generally

require fund participants either to maintain primary medical
liability insurance in an amount not less than the level at
which the fund makes payments or otherwise demonstrate
financial responsibility in-such amount. ~

During the 1970s, 17 states enacted PCFs however,
only 10 of those states ever activated their funds. Today, six
states maintain such state-operated funds. Wisconsin is
among those and is unique because it has the only fund which

provides unlimited excess medical liability insurance

coverage. :




o = T o The Task Force learned that there is little empmcal
- : research to date comparing the effectiveness of compensation
systems and their affect on access to care and quality of care.

PCFs have generally been developed for two primary pur-

~ poses: to make excess coverage available and to provide
compensation to injured patients. Early studies have indicated
that severely mjm'ed patients benefit the most in terms of
compensanon and timing of settlement under such funds.

I! E . l C lu E l 3 E- § .

~ The Wisconsin Fund was established in 1975, by
Wisconsin Statute 655.! It mandated excess professional:
" medical liability insurance coverage for certain health care
~providers permanently practicing in Wisconsin. The Fund
currently’ prov1des unlimited coverage in excess of $400,000 -
for each occurrence and $1 million for all occurrences in any
- one policy year for each covered health care provider. Partici-
pation in the Fund is a condition of licensure for physicians,
CRNA’s and hospltals in the state :

The Fund is managed by a 13 member Board of
Govemors composed of:

« Three representatlves of the insurance industry
- appointed by and serving at the pleasure of the
‘Insurance Commissioner;

« Two appointees of the State Medical Soc1ety of
W1sconsm

« An appointee of the Wisconsin Hospital
Association;
« An appointee of the State Bar Association;

« An appointee of the Wisconsin Acadcmy of Trial
Lawyers,

* The Insurance Commissioner or his/her designated
representatlve (who serves as chair); and

. Four public members, at least/two of whom are not
attorneys or physicians and are not professionally
affiliated with any hospital or insurance company.




The Board of Governors also oversees the operation of
'the Wisconsin Health Care Liability Insurance Plan
(WHCLIP), a state-run joint underwriting primary insurance
plan association simultaneously created by statute in 1975 to
write primary coverage to the Fund threshold. WHCLIP was
created to be an insurer of last resort, under which any provid-
ers applying would be accepted for coverage.

The Board of Governors is assisted in its dutles by the
following committees: Underwriting and Actuarial, Legal,
Claims, Investment , Rlsk Management- and the Peer Review
Councxl

Premiums for WHCLIP and Fund fee assessments are
annually set by rule of the Insurance Commissioner after -
approval by the Board of Governors and Fund fees are subject
to certain statutory limitations. 3 The Board considers the
recommendation of the Underwriting and Actuarial Comrmt-
tee with the advice of a retained consulnng actuary -- cur-
rently, Mllhman & Robertson of Brookﬁeld Wlsconsm

Gordon Anderson senior staff attomey, Wlsconsm
Legislative Council, and Mary Alice Coan, legal counsel,
Office of the Commissioner of Insurance, described for the

task force the legislative history of the Fund

A leglslatwc study committee on professional medlcal
liability was convened in 1974, to address emerging problems
with availability of coverage.* By the time the committee had
completed its work, the medical liability insurance crisis was
well underway. Certain private insurance companies incurred
major losses on medical liability claims and premiums for
coverage were rising sharply. As a result, medical liability
insurance coverage was neither affordable nor available on the
private market during the mid-1970s.

~ In that restricted private market environment, the state
Legislature enacted legislation creating the first state risk
sharing plan for medical liability.> Creation of the risk shar-
ing plan ensured the availability of medical liability coverage
for certain categories of health care providers including
physicians and hospitals. It also ensured compensation to
injured patients in the state. However the Commissioner of
Insurance proposed that the coverage should be “claims-
‘made”, which drew strong opposition from physicians and,




thus, continued the crisis. Two risk sharing vehicles were
created: the Wisconsin Health Care Liability Insurance Plan
(WHCLIP) to provide primaty liability coverage and the Fund
to provide excess liability coverage.

The legislation was motivated in part to protect health
 care providers from catastrophic Judgments which could '
jeopardize the assets of individual phys1c1ans or organizations.
It was also intended to stabilize medical liability premium
rates. Overall, the main goal was to assure continued access
- to health care in the state.

The leglslatlon was drafted in conference committee
subsequent to the mtroductlon of competing bills in the Senate -
and Assembly. In signing the 1975 legislation, then Governor
Patrick Lucey referred to it as, “a delicate balancing act
among the conflicting interests of health care providers, their
patients, the legal profession and the insurance industry. . .The
conference report is indisputably a product of the process of
representative government, and 1t embodies both the strengths
and weaknesses of that process

The major provisions of Chapter 655 included:

1. The requirement that all physicians, hospitals and
nurse anesthetists obtain primary insurance cover
age in the amount of at least $100,000 per claim
and $300,000 per year in total claims and limited
the maximum liability per insured for the primary
carrier to $200,000 per claim and $600,000 in
aggregate per year in total claims;

2. Creation of the Patients Compensation Fund to pay
any medical liability settlement or award which
exceeded $200,000 or which, when added to
previous claims paid during the year by the health
care provider’s insurer, caused the total of such
claims against the provider to exceed $600,000 in

aggregate;

3. Establishment of “informal” patients compensation
- panels to review malpractice claims for $10,000 or
~ less and “formal” patients compensation panels to
review claims for more than $10,000; and

4. Enactment of certain restrictions on attorneys’
~ contingency fees.




The establishment of WHCLIP and Fund in 1975
provided a number of benefits to the various affected i interest
groups. The Fund assured unlimited medical liability cover-
age to certain Wisconsin health care providers and defined the
limits of liability for primary insurance carriers thereby
encouraging private insurance companies to write primary
coverage in the state.

Injured pattents ‘benefited from the mandatory require-
‘ment that health care providers have primary and unlimited
excess coverage, which ensured that all claims with merit ‘
would be paid. Attorneys also benefitted from a guaranteed ;
method of payment of claims and fees. The constltutlonahty
of the law was upheld in 1978.7

A subsequent legislative study committee was con-
vened to consider changes to the patients compensation panel
~ system. It also recommended a change to the statute of limita-
tions for minors.* Thereafter, a major legislative revision
occurred in 1979.° It spec1ﬁed that the Fund would provide
occurrence coverage” rather than “claims-made” coverage

' However, the law did not require that a health care
provider’s primary insurance also be occurrence coverage,
allowing it to be either occurrence or claims-made at the
option of the individual health care provider. That optlon has
caused Fund administrators to monitor enforcement requlre- ‘
ments so that health care providers who purchase primary -
claims-made coverage also purchase tail coverage or extended
reporting endorsements :

The funding mechanism for the Fund was also altered
in 1979. Initially, it had been financed through statutorily set
annual fees of $200 plus an amount equal to 10% of the
WHCLIP premlurn for the provider’s class. The Fund was a

“pay-as-you-go” system not to accurnulate more than $10
million in assets. It was not set up as an actuarially based -
insurance-like program. In time, however, there was concern
that the Fund would be unable to meet its future financial
obligations.

A proposal was drafted which would have addressed
the Fund § actuarial obligations. However, there was debate
within the legislature over whether or not reserving was
contemplated by the statute. A bill was subsequently enacted




that required the Commissioner of Insurance to set the fees by
- rule and which specifically required an annual accounting of
‘the present value of all claim reserves by accepted actuarial
principles. The change clearly signalled a shift to more of an
_ insurance approach to the fund.!® '

‘ - Another mgmficant change occurred i in 1983 when the
legislature enabled OCI to contract for all or part of the -
services necessary for the operation of the Fund.!" By the
following year, OCI had contracted with Wausau Insurance
~ Company, already operating WHCLIP, for claims handling.

- OCI retained administrative, billing, data collection and -
enforcement functions for the Fund. That year the threshold

- dollar amount, which determined whether a formal or mfor-

mal panel proceeding was convened, was increased from
$10,000 to $25,000.

‘In May, 1984, the Legislative Council estabhshed the
‘ Spcc1a1 Committee on Medical Malpractice to study health
care prov1ders professmnal liability and patients compensa-
tion.? Areas for study included the operation and solvency of
the Fund and WHCLIP, legal doctrines of liability and the -
effectiveness of the patients compensation panels. The fol-
lowing year legislation was introduced which eventually
resulted in the introduction and passage of a compromise
proposal.’® Highlights of this legislation include:

1. Alimit on total recovery for non-economic dam
ages, for any single occurrence of medical mal
- practice to $1 million for claims filed in court
beginning June 14, 1986, through
December 31, 1990;

2. Anincreased threshold for penetration of the Fund
- from $200,000 per occurrence and $600,000 in
aggregate claims per year to $300,000/$900,000
-effective July 1, 1987 and to $400,000/$1 million
effective July 1, 1988; '

3. A prohibition of the Fund covering intentional
criminal acts of health care providers, regardless of
. whether those acts may also form the basis for a
: malpractlcc claim; .




A requirement of lump sum rather than periodic
payment for liability incurred in excess of

$1 million to any one person for one claim and for
future medical expenses in excess of $25,000 in all
settlements, awards and judgments made after
June 14, 1986; '

Specific lumts on attorneys’ contmgency fees in
malpractice actions;

'The abolit:ion of the patients ‘cbmpcnsation panels

and the requirement of a mediation process;

A requirement that, when assessing premiums for
health care providers, the Board of Governors for
WHCLIP and Fund consider the loss and expense
e'xpcriencc of the individual health care providcr' B

The creanon of a Patients Compensatlon Fund Peer
Rev1ew Council to advise the Board of Governors
regarding adjustment of individual health care

- providers’ Fund fees based on individual loss and

10.

expense expericnce;

* Increased 11ab111ty protectlon for persons participat

ll’lg on peer review comm1ttecs

A reducuon of the number of fee categdrics for
physicians from nine to four and limitations on the

~ total amount raised by fee assessments to the

greatest of: :

a. The estimated total dollar amount of claims to -
be paid during the fiscal year for which fees are -
‘being assessed,

b. Fees assessed for the fiscal year preceding the
fiscal year for which new fees are being estab-
lished, as adjusted by the Commissioner to
reflect changes in the Consumcr Pncc Index, or

c. 200% of the total dollar amount disbursed for
claims during the calendar year preceding the
fiscal year for which fees are being set.




11. An expansion of Fund coverage to all corporations
organized and operated in the state for the purpose
of providing medical services of physiciansor
nurse anesthetists and to all facilities operated in -
conjunction with a hospital(s) in the state;

'12. The modification of the membership of the Board
- of Governors from 11 to 13 by deleting two of the
~ five insurance company representatives and adding
a representative of the Wisconsin Academy of Trial
- Lawyers, the State Medical Society and two addx
onal pubhc members; and :

13. A requirement that private medical liability insur-
ers file annual reports with the Commissioner.

Since 1986 there have been relatively few changes in

the law governing the Fund. However, in 1989 the law was

: amended to enable the Fund to-invest in longer term instru-

ments. The change in investment strategy has reduced the

Fund’s projected deficit and has helped stabilize Fund assess-
ments. In addition, immunity provisions for Board and com-
mittee members were strengthened, professions covered by the -
-Fund were clarified and public employees and facilities were
specfically‘cxduded from coverage. The authority to provide
a surety bond in lieu of insurance and to use surplus lines of
coverage ‘was rcpealed o

Petcr chk a consulting actuary for the Fund, ad--
~dressed the financial condition and claims trends of the Fund

for the task force." From its inception through June 30, 1991
the Fund had paid out approximately $160 million on 289
claims. Twenty-seven of those claims have resulted in awards
in excess of $1 million; an additional 18 of such claims are
still open. The Fund deficit as of June 30, 1991, was approxi-
mately $70 million. Assessment income for 1990-91 was
approximately $43 million while investment income was o
approximately $16 million. Since 1985, claim frequency for
the Fund has decreased, however, average claim size has -
increased dramatically.




~ Because the Fund was initially established so that
statutory assessments were capped and few claims made their
way through the system for several years, the Fund assess-
‘ments remained low through the early 1980s. Since 1980,
however, Fund assessments have risen steadily. In 1981, a
family practitioner who performed no surgery paid $194 for
Fund coverage. In 1991, Fund coverage for that physician
cost $2; ,571. An obstetrician paid $1,600 in Fund assess-
ments in 1981 and $15,425 in 1991.

" Richard Roberts, M.D., a member of the Board of
Governors and chair of the Claims Committee, reviewed the
purposes of the Fund and medical liability trends in general.
Ten years ago, medical liability insurance lines were sustain-
ing major losses. By 1989, however, these lines were recov-

~ ering and some insurers were showing profits. Although
severity was up, frequency was down and rates had largely
stabilized. That experience has been attributed to improved
claims experience, tort reform and other cost containment
measures. Recent reports, however, indicate a reversal of
that five year trend. According to The St. Paul Compamcs
the medical liability frequency trend is upward again for the
first time since 1985 while the cost of reported claJms also
continues to rise.! . :

QPTIONS

The Task Force identified two major options for the
future of the fund - elimination or continuation. Under each
option the group identified factors developed from informa-
tion and pcrccptions that were identified by guest presenters,
from written information or from the respective memberships,
which supported the respective options.

Based on comments presented by invited guests and
written material provided by SMS and WHA staff, the task
force identified the following factors as supporting the con-
tinuation of the Fund: :

1. Guaranteed compensatioh for injured patients and
protection from physicians who might forego
excess liability coverage and risk “going bare.”
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11.

12

Guaranteed financial protection for the personal/
corporate assets of physicians, hospitals and other
health care providers named in medical liability
proccedmgs for instances not cxcluded by statute.

. Assured avzulabxhty of long-term, excess medical

hablhty insurance coverage which may or may not
be available on the private market.

Availability of unlimited medical liability cover-
age. o '

The. mandatory naturc of the Fund spreads the cost
of the system across the largest possible statutonly

~ defined risk pool.

‘The existence of Fund coverage encourages main-

tenance of a stable market for pnmary 11ab1hty ‘
insurance coverage in the state.

The existence of the Fund hclps assure Wisconsin
citizens of the availability of high risk medical

spcmaltlcs

The existence of the Fund assurés coverage to
health care providers unable to obtain coverage
under private market underwriting standards.

An unlimited state-run excess liability fund reduces
the concern over joint and several liability and the
issue of “deep pockets.”

The Fund facilitates primary self-insurance for
clinics and hospitals. The Fund serves as excess
coverage for those organizations w1sh1ng to self-
insure for their primary liability.

As a state-rin excess liability insurance mecha-
nism, the Fund has no profit motive, pays no
federal or state income taxes and has low opcrat-

_ing costs.

Arguably, the Fund may have 1mprovcd access to
health care for state citizens as many border physi-
cians have opted into the Wisconsin system.

11




13, Ifthe Fund were to be eliminated, the current
sizable deficit would have to be administered and
paid off.

14. The mandatory nature of the Fund affords an
- opportunity to improve the quality of care through
risk management in the state.

15. The existence of the Fund for excess coverage
keeps qucsuonable insurance products out of thc
state.

16. In comparison with the private market, the Fund
- compares favorably in affordabﬂlty and availability
of coverage.

17. The existence of the Fund retains high pubhc vis-
‘1b111ty for the medlcal hablhty issue.

18. Thc existence of the Fund forces providers to have - |
astrong interest and knowledge level in the medi-
cal liability area.

: E I S - l. D!‘ V I. Il ) [ Il 5 E I
1. Fund assessments are stretching the ability of

health care prov1ders to absorb the costs of cover-
age. ‘

2. The mandatory nature of the system precludes
' individual physicians and organizations from going
“partially bare” if they are willing to assume some
level of risk.

3. Lower risk specialties, which include the majority
of practitioners in the state, partially subsidize
- Fund coverage for higher risk specialties.

4. There appears to be increased interest within the
- private insurance market to offer excess coverage
in the state. '

5. Only six other states have patient comp’cnéation
funds and none of those provide unlimited excess
liability coverage.'’ ‘

12




6. Because the Fund currently carries a deficit, future
physicians and health care providers will wind up
paying the cost of the current system.

7. There are perceived problems in the Fund’s opera-
tion. These relate to issues of accountability,
claims management, defense coordination between
the primary carrier and the Fund, and structure of
the mediation system and fund administration.

8. There is concern that an uncapped fund encourages
runaway jury verdicts.

9. The increased cost of medical liability coverage
associated with the Fund may decrease access to
care by discouraging certain types of physicians
from practicing, particularly in rural or
underserved areas of the state.

10. The Fund requires continuing commitment of
' resources from providers to remain responsive.

11. Providing excess coverage through the private
market will weed out the poor quality providers
who cannot get coverage because of underwriting
concerns. '

FUND IMPROVEMENT

The Task Force then listed the following potential
areas for study and change to improve the Fund if it continues
to exist: ~ '

1. Pursue tort reform, specifically a cap on non-
economic damages, as a key system modification
essential to stabilize medical liability premiums
and awards. A shortened enforced statute of
limitations (2 years) and the institution of periodic
payments would also be beneficial.

2. Delineate in statute the obligations of the primary
carrier, definitions of coverage and exclusions so
as to facilitate a better fit between primary and
fund coverage.

13




10.
11.
12,

13.

14.

15.

- 16.

Correct inequities in participating and paying into
the Fund. Examples: health care providers
currently not paying individually into Fund (e.g.,
oral surgeon on hospital staff, psychologists, social

. workers) but covered by blanket corporate cover-
- age; MCOW physicians paying a reduced rate.

Also, health care providers not eligible for fund
coverage. '

Institute better claims coordination between pri-
mary carriers and Fund. o

Make claim managemcnt less political.

Revise the mediation system; institute binding

arbitration system for smaller claims.

Limit amount of Fund coverage.

. Restructure classes for Fund coverage (i.e., more

classcs.}

Implement more consistent coding of physician
specialty by primary carrier. '

'Expedite claims processing where Fund’s liability

is evident. o

Establish proper long'-térm and short-term
approaches to reserving the Fund.

Evaluate trip insurance where patients would buy
protection for a given procedure.

Evaluate tiered limits for Fund coverage.

Evaluate addition of coverage for punitive dam-

~ ages.

Evaluate Fund premium structure and how it
impacts on the supply of primary care and OB

- practitioners.

Raise base coverage limits to $1 million.

14




17. Adequately address administrative resource needs
of Fund staff so Fund can be more responsive to
providers.

- As ndtcd earlier in this report, when the PCF 10gisla~
tion was signed in 1975, Governor Patrick Lucey referred to
the Ieglslanon as ‘

“a delicate balancing act among the conflicting
interests of health care providers, their patients,
the legal profession, and the insurance industry.
. The conference report is indisputably a
;product of the process of representative govern-
‘ment, and it embodies both the strengths and
weaknesses of that process.” :

Today, as then, depending on one’s self interests,
various recommendations have been made for the continua-
tion, clirnination or modification of the PCF.

This Task Force, also rcﬂcctmg various interest
groups, has attempted to fairly consider the strengths and
weaknesses of the PCF as it functions today Should the PCF
continue in existence? - Against what criteria should this - |
decision be made? ~

. We believe the criteria for review today are similar to
the criteria used in 1975. While today’s insurance environ-
ment may be more favorable to health care providers, the ‘
issues are the same -- availability, affordability, acceptability

and the proccss for amendment.

Azaﬂamm In 1975, the issue of availability was
critical, as there were few, if any, competing insurance carri-
ers w1111ng to provide excess insurance. Today, as then, the
PCF fulfills the excess insurance needs for all health care
providers in the state on a consistent and coordinated basis.

Since most malpractice claims involve multiple defen-
dants, the coordination of excess insurance is important to
reduce the overall costs and improve the efficiency of the
administrative process. While some would suggest that there

15




are other excess insurance markets available today, they
should keep in mind that none of the competing markets
provide unlimited excess occurrence coverage which is easily
coordinated between all defendant health care providers and
which can be relied upon to be there through hard and soft
markets. '

The PCF continues to meet the issue of availability and
goes beyond any competmg market by guaranteeing coverage

" availability and defense coordination to hospltals and physi-

cians in the State of Wisconsin.

Aﬁn:dﬂhlllﬂ Ifa health care provider was able to
find excess coverage in 197 5, it was likely that the coverage
was price prohibitive and not reasonably affordable. Within
the classification boundaries established by the legislature (the
people), the PCFund addresses affordability more efficiently
than any competmg systcm available in 1975 or today

Smcc the PCF is mandatory for almost all hospltals -
and physicians practicing in the state, it spreads the cost over :

 the largest possible base to stabilize and minimize any long-
. term price increases. No other medical malpractice msurancc

company has this large a Wlsconsm base.

Equally, if not more 1mportant the PCF has no profit
motive, pays no federal or state income taxes and has proven-
low operatmg expenses. No competing carrier has all these
benefits with which to stabilize and minimize their long-term
price mcreases

A Agge_p_tamm In 1975 the PCF was immediately
acceptable since for the most part it was the “only game in
town”. Today, 17 years later, we believe it is still acceptable

~ to the majority of the health care prov1dcrs in Wisconsin as

evidenced by the people that addressed this Task Force,
continuing interest from physicians in nmghbonng states, its
adaptability to changing conditions and the unlimited financial
security it provides to all covered health care providers. Other
than specific recommendations to correct problem areas, there
has not been a major movement to eliminate the Fund. Fi-
nally, although the Task Force provided an opportunity to
physicians and hospitals to express their concerns about the
Fund, a handful of providers took the time to respond, further
indicating the current lack of major concerns with the Fund.

16




- Process for Amendment: As originally conceived,
the PCF reflected the input and compromise of all interest
~ groups. That diversity of input continues today as evidenced -
by the membership on the various committees and Board of
Governors and oversight from the Commissioner of Insurance
and the legislature. Numerous avenues are available and have
been used since the inception of the Fund to modify and
update the PCF in response to the changmg needs of health
care providers.

: . While it is not
our recommendation to dlscontmue the fund, we did discuss
the implications of doing so. (Attachmcnt B) We believe the
benefits of the Fund currently outweigh the deficiencies. We
believe that the deficiencies can and should be addressed
within the Fund structure as it exists today. We also recognize
that enactment of meaningful tort reform could impact on the

‘need for the fund or allow significant changes to be made to it
at some time in the future.

- Identificati 1 For Study to I |
Qg_m,p_qnsa_tmn_Eunﬂ We believe there are four major areas
of concern within the existing structure that need to be re-
viewed and modified for 1mprovcd efficiency and to stabilize
long-term costs. These issues are: ' :

Issue 1. Recommendation: Tort reform is
a key system modification essential to
stabilize medical liability premiums and
awards and should be strongly sup-
_ported. Specifically, a cap on non-eco- -
nomic damages, a shortened statute of
limitations to two years, and a system of
periodic payments should be pursued. In
addition, the PCF Board should re-evaluate
“the value and acceptability of some form of
panel system for resolution of disputes.

Discussion;: Actuarial evidence suggests
that changes in these areas will have a
positive impact on exposure and translate
into a stabilization of fees. The Task Force
received information that the current media-

17




tion system is viewed as ineffective by
many providers and that, while the previous
panel system had its problems, it may have
been more effective in resolving dlsputes,
partlcularly smaller ones, short of the

 formal trial process.

Issue 2. Rmmmmdam._'l’he PCF

Board should address inequitiesand

mnd_chemgg. Spemﬁcally, thc Board
should examine the following areas from-
the perspective of fairness, social impact

-and actuarial soundness: -

a) thc‘availability and cost of fund cover-
age to part time and temporary practitio-
- ners ‘

b) the discount providcd to certain classes
- of providers (example: MCOW phy51-
c1ans)

c) the apphcabﬂlty of mandatoryiund
coverage to currently ineligible classes.
of providers

d) 'thc availability and cost of fund cover-
age for governmental entities or their
 employees

e) the justification for four versus more fee
categorics for physician providers’

f) the availability and cost of fund cover-
age for those providers covered by fund
corporate coverage but who are not
individually assessed.

Discussion: One task force member
commented that the surest way to bring the
Fund to an end was to create a widespread
perception that the fund is not administered
fairly. Study of each of the above areas
resulting in well-reasoned and well-commu-
nicated conclusions will go a long way

18




toward increasing provxdcr comfort levels
on this i issue.

Issue 3. Re_cammmdatiem ‘The Board
should study the benefits and adverse

implications of making changes to the
fund structure, specifically;

Discussion: The Task Force feels that it
is appropriate for thc Board to evaluate the
structure issue on a continual basis to ‘
address changing factors in the liability
arena. Primary coverage levels have been
raised gradually in the past. There may be
some rationale for this practice because of
inflationary trends and as a way to concen
trate claims handling in the primary lines.
The Board should evaluate the impact on
the primary coverage market in terms of

- pricing and underwriting and impact on
surplus and accessibility to coverage.
While some benefits may be achieved from
moving the limits upward, a competitive.
responsive primary coverage market must
be maintained. The Board should also
consider any shift in provider exposure
which could result from these changes.

Imposing limits on fund coverage might be
a way to address fund cost concerns and ,
some perceptions that the unlimited cover-
age provided actually encourages higher
awards. However, it also raises some
serious questions about the shifting of
liability to “deep pocket” providers and the
availability of excess coverage to those
providers who want or need it. The Task
Force realizes that this is a potentially,
sensitive issue which should be examined
very carefully by the Board. -
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Issue 4. R_gmmmm_danm The Board
should seck regular customer input
about the administrative effectiveness
and responsiveness of the Fund. Suffi-

cient financial and support resources should
be provided to enable the Fund to meet and
anticipate its customer needs and cxpecta-
tions.

, ms_gussjgm For this to be successful, an
“ongoing mechanism of communication with .
Fund “customers” needs to be established
and utilized. “Customers” certainly in-
cludes those health care providers covered
by the Fund, but probably goes beyond that

group.

Specific areas of need identified by the task -
‘force as potential areas for improving
responsiveness were billing practices,
availability and analysis of data, ability to
respond to customer questions, and clear
explanations of exemptions. Two rather .
large areas of need were improvement in
claims coordination and related communi-
cations, and strengthening risk management
activities. The Task Force noted that, quite
recently, additional resources had been
allocated in this area. It noted that these
efforts need to be monitored for effective
ness and value. :

The Task Force feels strongly that existing
commitments of resources to the adminis-
trative functions of the Fund may be insuf-
ficient and needed to be exammcd more
closely.
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10.
11.

12.

13.
14.

15.
16.

17.

Chapter 37, Laws of 1975

'Wisconsin Statutcs' 655.23(7)

Wisconsin Statutes 655 27(3)

Wisconsin Izglslauvc Councﬂs Spcmal Committee on
Liability of Health Professionals

Chapter 2, Laws of 1975

Governor’s Veto Message, July 21, 1975 |

, &mmunmmmm 81 Wls 2d 491

(1978)

dated May 5,1977. Chaptcrs 131 and 390, Laws of
1977

Chapter 194, Laws of 1979
Chapter 194, Laws of 1979
1983 Wisconsin Act 27

Wisconsin Leglslatlvc Council Report dated
November 14 to the 1985 Legislature Legislation

Relating to Medical Malpractice dated Octobcr 1, 1985.
1985 Wisconsin Act 340
1989 Wisconsin Act 187

Milliman & Robertson “Actuarial Analysis” dated
January 27, 1992 ‘

Medical Liability Monitor, Sept. 28, 1990 and
July 29,1991 |

The states are Indiana, Kansras,, Louisiana, Nebraska,
New Mexico, Pennsylvania, AHA Tort Reform
Compendium
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Attachment B

STATE MEDICAL SOCIETY OF WISCONSIN
OFFICE MEMORANDUM

TO: Joint Task Force on Patients Compensation Fund
FROM: Mark L. Adams, Corporate Counscl
DATE: January 9, 1992

RE: Proposed Appendix to Task Force Report

~ Elimination of Wisconsin PCF Coverage

Several fundamental clements incorporated by statute in the Wisconsin Patients
Compensation Fund have raised concerns, currently voiced by a small number of :
physicians and others, regarding the possible negative impact on access to health care for
Wisconsin citizens because of increasing PCF fees assessed against a limited number and

type of Wisconsin licensed health care professionals.

Those fundamental elements include: 1) direct mandatory participation in PCF by a

" limited number and type of health care profcssionals; 2) unlimited coverage for covered
claims which exceed the primary insurance limits; 3) limited number of PCF fee
classifications with little or no flexibility based upon a) numbers or types of procedures
performed or hours/days worked, b) claims cxperience, c) geographic location, or

d) voluntary purchase of higher than currently required primary insurance limits; and 4)
problems in coordination of claims defense between PCF and primary insurance company
for various reasons including a) an incrcasing number of cases involving claims greater.
than the primary limits, b) potential coverage dif ferences between the primary policy and
statutory PCF coverage..(cxamples include defense/indemnity of alleged sexual
professional misconduct and alleged punitive damages). .

One possible solution to address these problems is to totally eliminate the statutory WI PCF
‘and, in effect, place Wisconsin health care paticnts, professionals and organizations in a
professional liability insurance environment more like the substantial majority of states,
including all of our border states, which do not have a Patients Compensation Fund for
professional medical liability. No other state in the nation has a PCF like ours in
Wisconsin which is mandatory in nature for a limited number and type of provider and
which provides potentially unlimited coverage for covered claims.

The method to be used to climinate the WI PCF should be as simple and casy to implement
and administer as possible, cspecially considering the long "tail” or time period in which
PCF claims would nced to be defended and paid. The minimum action required to
eliminate the PCF would include but would not be limited to the enactment of legisiation
to: 1) climinate PCF coverage for any act occurring on or after July | following passage;
2) eliminate all futurc PCF fees and asscssments; 3) OCI and WHCLIP/FUND Board of
Governors continue to provide or contract for appropriate staff to administer the run-off
of claims;-4) all costs of administration and payment of run-off claims to come from the
balance of the current PCF funds plus future investment income and, if necessary, state
general purpose revenues; 5) WHCLIP to continue operating an occurrence insurance plan
to meet possible primary insurance coverage nceds of health care providers and institutions
not available in the private market. .
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