Close loophole
in OWI statute

isconsin lawmaker Dav1d Brandemuehl is on target
with his goal to have state law amended to close a
loophole that prevents police from arresting a motorist
-driving drunk on private property.
- Brandemuehl, a Fennimore Repubhcan, last week said, “It’s
~ outrageous to think that a pohce officer can see a person
- stumble drunk over to a car in a parking lot, but must wait until
* that person drives out on to a public lughway before a charge of
drunking driving can be made.” - . A
No argument here.
 But, in the wake of a state Supreme Court ruling tossing out
~an operating whxle intoxicated charge against a motorist who
; was stopped in his employer’s
parking lot, ﬁ’s obvxous that

| What's your opinion? ¢ the law n
| Call CITYLINE at Y. toughen
| -319/556-7000, category . should b
| 7655. See question on page 3A. instant

' motorist’s own dnveway In Wlsconsm, ] prope ty

- which would include a tavern’s parking g -is not “held out

to the public,” and therefore is not subject to law.enforcement.
No such law revisions are necessary in Iowa and Illinois,

- where authorities can arrest motorists driving drunk anywhere, :

-including private property.

. Brandemuehl should have no problem finding colleagues

- who agree that Wisconsin law should be changed. A drunken
_driver is no less of a threat in a private parking lot than on a

- public lot. The change should be made soon.
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TESTIMONY ON ASSEMBLY BILL 283 G .Y
REP. DAVID BRANDEMUEHL

THANK YOU CHAIRPERSON HUELSMAN AND COMMITTEE
MEMBERS FOR THE OPPORTUNITY TO SPEAK IN SUPPORT OF
ASSEMBLY BILL283. —
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ASE HAS BROUGHT TO LIGHT A LOOPHOLE ZFHALSHGULD BE
CLOSED:— T y
THE COURT HELD THAT THE LAWS REGARDING DRUNK
DRIVING DID NOT APPLY TO PRIVATE PARKING LOTS.
ACCORDING TO THE GRANT COUNTY DISTRICT ATTORNEY,
THE COURTS HAVE NOW BEEN CITING CITY OF KENOSHA V.
PHILLIPS AS AUTHORITY FOR DISMISSAL OF DRUNK l:mwmeW .
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WITH THE HEIGHTENED PUBLIC AWARENESS OF POSSIBLE
DANGEROUS HIGH-SPEED CHASES ONCE A DRUNK DRIVER GETS
ON A STREET OR HIGHWAY, IT MAKES SENSE TO RESTORE LAW
ENFORCEMENT AUTHORITY TO STOP AND ARREST DRUNK
DRIVERS BEFORE THEY TAKE OFF DOWN THE HIGHWAY AND
ENDANGER PUBLIC SAFETY.

AB 283 CLOSES THE PRIVATE PARKING LOT LOOPHOLE.
ALTHOUGH IT IS MORE NARROWLY DRAFTED THAN THE BILL
WHICH PASSED LAST SESSION 90-8, THE EFFECT IS TO PROHIBIT

DRUNK DRIVING IN PRIVATE PARKING LOTS.

Member: Committees on Education; Criminal Justice & Corrections; Highways & Transportation (Chair); Transportation Projects Commission
Office: State Capitol, P.O. Box 8952, Madison, Wisconsin 53708 « (608) 266-1170

Home: 13081 Pine Road, Fennimore, Wisconsin 53809 « (608) 822-3776

Legislative Hotline: (toll free): 1 (800) 362-WISC (9472) « Fax: (608) 266-7038



THE STATE OF ILLINOIS AVOIDS THE PROBLEM ENTIRELY BY
STATING THAT "A PERSON SHALL NOT DRIVE OR BE IN ACTUAL
PHYSICAL CONTROL OF ANY VEHICLE WITHIN THIS STATE...WHILE
UNDER THE INFLUENCE OF ALCOHOL.."

IOWA ALSO HAS A SIMILAR LAW WHERE AUTHORITIES CAN
ARREST MOTORISTS DRIVING DRUNK ANYWHERE, INCLUDING
PRIVATE PROPERTY.

WISCONSIN SHOULD MAKE EVERY EFFORT TO ASSIST LAW
ENFORCEMENT PERSONNEL IN KEEPING DRUNK DRIVERS OFF
THE ROAD. A DRUNKEN DRIVER IS NO LESS OF A THREAT IN A
PRIVATE PARKING LOT THAN IN A PUBLIC LOT.

THE LAW SHOULD APPLY TO ANYONE WHO GETS BEHIND THE
WHEEL OF AN AUTOMOBILE AFTER HAVING TOO MUCH TO DRINK,
WHETHER THEY’RE ON A HIGHWAY, STREET OR PRIVATE PARKING
LOT. THANK YOU.
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USING THE SAME SCENARIO THAT —MUSSEF SI
YESTERDAY AND TAKING IT A STEP FURTHER WE CAN SEE THE
EFFECT OF NOT PASSING THIS BILL.

IF REP MUSSER DID NOT USE GOOD JUDGEMENT AND DECIDED
TO LEAVE THE PARKING LOT AFTER HAVING TOO MUCH TO DRINK
WHAT COULD HAPPEN UNDER CURRENT LAWY

IF HE WAS LEGALLY INTOXICATED AND BACKED INTO ANOTHER
VEHICLE, WHAT WOULD HAPPEN? LET’S SAY SOMEBODY SAW HIM
HIT THE OTHER CAR AND JOTTED DOWN THE LICENSE NUMBER.

THE POLICE THEN FIND RER-MISSE R AT HIS HOME. THEY SMELL
ALCOHOL ON HIS BREATH AND CHARGE HIM WITH OPERATING
WHILE INTOXICATED AND LEAVING THE SCENE OF AN ACCIDENT.

UNDER CURRENT CASE LAW, THE OWiI CHARGE WOULD BE
THROWN OUT BECAUSE OF KENOSHA V. PHILLIPS. iN ADDITION,
HE COULD NOT BE CHARGED WITH LEAVING THE SCENE OF AN
ACCIDENT BECAUSE THE DUTIES OF A PERSON INVOLVED IN AN
ACCIDENT DO NOT APPLY TO PRIVATE PARKING LOTS.
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September 25, 1995

Representative David A. Brandemuchl
49th Assembly District

Room 317 - North State Capital

PO Box 8952

Madison WI 53708

Re: 1995 Assembly Bill - 283
Dear Representative Brandemuehl:

Please find enclosed photocopies of the original police reports from the Phillips case. I was
informed by a legislative aide that another State Representative had alleged on the assembly floor
that Phillips had merely crawled into the back seat and started his car to keep warm. 1 was the
Assistant City Attorney in 1985 who prosecuted Mr. Phillips. As you can see, Phillips was
arrested at approximately 5:00 a.m., June 26, 1985. Kenosha's weather is not a greal deal
different than Madison’s. Can you recall any Madison evenings in late June that were so cold
you needed to turn your car heater on? Phillips was found passed out behind the wheel of his
car with the engine running. He was not in the back seal, he was in the driver’s seat. When
he was tested at 5:20 a.m., his blood alcohol level was .176%. Consequently, at the 2:00 a.m.

bar time, his blood a]cohoi Tevel would have been at least .221% or more than twice the Jegal

{imit.

The police officers who arrested Mr. Phillips were responding to neighbors complaints about the
vehicle running with the driver passed out behind the wheel, This parking lot was immediately
adjacent to a residential neighborhood with a high concentration of small children. The
neighbors who called the police were justifiably concerned about the safety of their children with
this intoxicated motorist passed out behind the wheel of his running car, While the police
reports do not specifically indicate this, it is my recollection that the transmission was in drive
and that Mr. Phillip’s foot was on the brake. -

I strongly support the passage of 1995 AB-283. I am hard pressed to come up with a single
seasibie argument that would allow drunk drivers to operate their motor vehicles in parking lots.



September 25, 1995
Rep. David Brandemuehl

Page 2

Mr. Phillips posed no less a danger to the Kenosha Community in that parking lot than he would
have 25 feet to the north out on the street. I would be more than happy to answer any further
questions you have concerning this matter or even festify before a legislative committee if
necessary.  Please do not hesilate to contact me if there are any questions. '

ly,

. Robert J. Jambois
District Attorpey

Rilindh

cc:  Rep. Cloyd Porter .
Rep. Robert Wirch
Rep. James Krucser
Sen. Joseph Andrea
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* AssEnBLY REPUBLICAN ~ BILLSUMMARY

 DATE: September 15, 1995

’BACKGROUND

Current law prOhlbltS reckless drzvxng and operatlng a motor

‘vehicle while under the influence of an intoxicant or other drug.

i These laws are only appllcable on hlghways and "all premises held

out to the public for use of their motor vehicles, whether such

premlses are publicly or privately owned and whether or not a fee
_15 charged for the use thereof " S ‘

In 1988 the Wlscon51n Supreme Court ruled in Czty of Kenosha

’k'V. Phllllps, 142 Wis. 2d 549 1988, that private parking lots with

‘posted signs restrlctlng the use are not "held out" to the publlc@kf‘
for use of their motor vehicles, and therefore laws regardlngje5

reckuess and drunk drlv1ng do not apply in these areas.

SUMMARY OF ASSEMBLY BILL 283

Assembly'Blll 283 expands the premlses where drunk driving and
~ reckless driving laws apply to "all premises provided by employerskf
- to employees for the use of thelr motor vehicles and all premises
kprovmded to tenants of rental housing in bulldlngs of 4 or more
its _use of their motor vehicles." The laws regardlng;

'deflnltlon of premlses.p

AMENDMENTS

No amendmentskwereeofferedetoﬁAssembly Bill 283 in committes.

FISCAL EFFECT

A fiscal estimate prepared by the Department of Justice
indicates that their agency will have no fiscal effect due to the
passage of AB 283 because they do not enforce traffic laws. Local
governments may see an increase in arrests, however, and district
attorneys may take more cases to trial.

A fiscal estimate prepared by the State Prosecutor’s Office
indicates that an increase in costs will probably occur, however
this amount should be able to be absorbed Wlthln the agency’s
budget :

~and reporting w1ll also apply to thls newg'fe~*"



Septémber 15, 1995
AB 283, page two

A fiscal estimate prepared by the Department of Transportation
indicates that the passage of this law will increase agency costs
- in a number of divisions. The increased costs should be absorbed
- within the agency’s budget. ' s i ‘

PBOS
k(l) Assembly Blll 283 Wlll allow pollce offlcers to stop drunk 

drivers in certain parking lots before the drunk drivers are
able to get cnto the highway and put other drlvers at rlsk

- (2),TDrunk drlvers pose a danger to soc;ety whether they are on a‘“ “g'

highway or in a parklng lot. ’ . G
' i(3)rsCurrent laW‘already lncludes most parklng lots. Assembly Blll

283 will close loopholes that drunk drlvers have used to av01dj
' arrest and prosecutlon : ; : »

cbns

(1) The passage of thlS law may prov;de a disincentive for an. . -
‘ _intoxicated person to "sleep it off" 1n their vehlcle before
“dr1v1ng home. ; :

SUPPORTERS

‘"Rep Brandemuehl, author- Sen. Huelsman, 'k

OPPOSITION

No one testified or registered against Assembly Bill 283.

LEG!SLATIVE HISTORY

Assembly Bill 283 was lntroduced on March 21, 1995 and
,referred to the Assembly Committee on nghways and Transportation.
A public hearing was held on April 27, 1995. On May-11, 1995 the
committee voted 9-5 (Lehman, Musser, Lorge, Zukowskl, L. Young) to
recommend passage. :

CONTACT Matt Phllllps, ARC



e A

OWI BALLOTING: FINAL RESULTS and SUMMARY OF COMMENTS

Recommendation 1a: Vehicle seizure/forfeiture should be retained as a sanction for 4th
or subsequent Operating While Intoxicated offenses.

Do you support this
recommendation?

How strongly do you feel
about this proposal?

Comments: For: Seizure/forfeiture should be optional; it should be available for 3rd OWI;
vehicle seizure should occur at time of arrest.

Against: The law is a failure and should be repealed; seizure may punish not
only the offender but the offender’s family.

Recommendation 1b: Vehicle seizure/forfeiture should be optional (NOT mandatory) as
' a sanction for 4th or subsequent OWI offenses.

Do you support this
recommendation?

How strongly do you feel
about this proposal?

Comments: For: Should be at the discretion of the court; judges need to be educated; should
be optional for 3rd and subsequent OWI; law enforcement should be able to seize
at time of arrest. :

Against: "I don’t think it works in 99% of cases."” N

i
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Recommendation 1c: DOT should conduct an outreach education effort to the law
enforcement and judicial community regarding the OWI-related .
seizure/forfeiture process, with special emphasis on clarification of
current authority to impound vehicles (as evidence of a crime) at
the time of arrest.

Do you support this
recommendation?

How strongly do you feel
about this proposal?

Comments: For: Additional education would certainly help, although law enforcement and
the judiciary are already knowledgeable of the seizure/forfeiture process.

Against: Since each jurisdiction and agency differs, it would be a wasted effort;
DOJ and the Director of State Courts should be responsible for education efforts,
not DOT.

Recommendation 1d: The arresting agency should have discretion to _simply
' scrap/salvage vehicles that have been ordered seized by the court,
instead of placing in secure storage and selling at public auction.

Do you support this
recommendation?

How strongly do you feel
about this proposal?

Comments:  For: More time and cost effective; makes the process easier; should occur only
after due process; distribution of proceeds needs to be clarified.

Against: Lienholders need to be protected; it is unconstitutional and illegal to do
anything except keep the vehicle in secure storage.




Recommendation le: Statutory references in S346.65(6) to "a" versus "any" versus "the"
- vehicle to be seized in repeat OWI cases should be clarified.

Do you support this
recommendation?

How strongly do you feel
about this proposal?

Comments: For: The statute is difficult to interpret as currently worded; will help to
eliminate confusion as to which vehicle is to be seized; closes "loopholes" which
attorneys use to make deals for clients.

There were no comments against this recommendation.

Recommendation 1f: The OWI-related seizure/forfeiture process should be combined into
a secure seizure/confiscation process.

Do you support this
recommendation?

How strongly do you feel
about this proposal?

Comments: For: Would simplify, speed up and streamline the system, but needs to be done
within the scope of due process.

Against: Tt should be treated like the weapons confiscation process.



Recommendation 1g: If the forfeiture process remains a separate civil action, then

prosecutors should be statutorily exempt from filing fees normally
associated with civil forfeiture actions.

Do you support this
recommendation?

How strongly do you feel
about this proposal?

For: Prosecutors should be statutorily exempt, "unless the defendant is able to

Comments:
pay these court costs."
Against: Filing fees and administrative expense protects against abuse of the
procedure.

Recommendation 1h: The "Informing the Accused" form should be amended to

immediately advise a suspected 3rd or subsequent OWI offender of
the 5-day notice to surrender the certificate of title to the vehicle
subject to seizure; at the same time, the form should be re-written
using simple English to address concerns expressed by the
Wisconsin Supreme Court and others.

Do you support this
recommendation?

How strongly. do you feel
about this proposal?

Comments:

For: The form needs to be rewritten -- "It’s tough enough to understand sober!"

- However, some respondents who voted to revise the form wished to add

additional information to it.

Against: "It should be simplified altogether, not made more complicated;" the
form is adequate; the form is too long; the Supreme Court has just approved the
current form; the Uniform Traffic Citation Committee should be responsible for
revising the form.




Recommendation 2a: Ignition interlock devices (IID) or immobilization should also be
options (NOT mandatory) as sanctions for 4th or subsequent OWI
offenses.

Do you support this
recommendation?

How strongly do you feel
about this proposal?

Comments: For: Should be available for 2nd, or 3rd, or 4th; judges should have discretion
to decide on case-by-case basis; low income offenders need to have fees reduced
to rnake more affordable. :

Against: An OWI offender s vehicle should be equlpped with an IID long before
the 4th OWI arrest; should be combined with seizure.

Recommendation 2b: At least one of the three vehicle sanctions (i.e. seizure, IID or
. immobilization) must be imposed for 4th or subsequent OWI offense
(i.e. court MUST order one of the three).

Do you support this
recommendation?

How strongly do you feel
about this proposal?

Comments: There were no comments for this recommendation.

Against: Judges should have discretion in sentencing; should not be mandatory.




Recommendation 2c: DOT should conduct an outreach education effort to law
enforcement and the judicial community regarding the use and
availability of IID’s and immobilization devices.

Do you support this
recommendation?

How strongly do you feel
about this proposal?

Comments:  For: There is a public misconception about the effectiveness of IID’s; education
efforts should be done in concert with IID vendors and law enforcement.

Against:  Such an outreach effort is not needed; if done, it should be done
completely by the private sector, not DOT.

Recommendatidn 2d: IID’s should be an option to the court for Ist offense OWI
convictions. .

Do you support this
recommendation?

How strongly do you feel
about this proposal?

Comments: For: Optional; should be used instead of revocation.

Against: "It could be too tempting to use and not needed for the vast majority of
offenders”; some municipal courts meet too infrequently to be responsible for
monitoring IID sentences.




Recommendation 2e: IID’s should be an option to the court for 2nd offense OWI

o . convictions.

Do you support this
recommendation?

How strongly do you feel
about this proposal?

Comments: For: Optional at the 2nd OWI offense is more appropriate because the offender
is setting a pattern of disregard for the law.

There were no comments against this recommendation.

Recommendation 2f: IID’s should be considered by judges as a condition of granting an
Occupational License to an OWI offender (including Ist offenders).

Do you support this
recommendation?

How strongly do you feel
about this proposal?

Comments: For: Judicial consideration on a case-by-case basis; the IID requirement should
be tied to the driving privilege instead of the vehicle.

Against: Not for 1st offenders; should be for 2nd and subsequent offense.



Recommendation 2g: DOT should be given discretion to require IID’s as a condition of
license reinstatement for repeat OWI offenders. .

Do you support this
recommendation?

How strongly do you feel
about this proposal?

Comments: For: Would help stop repeat offenders.

Against: DOT should not make this decision; this should be a function of the
court. DOT cannot be discretionary - "Either it should be mandatory for all OwWI
repeat offenders who reinstate or it won’t work."

Recommendation 2h: Judicial district sentencing 'guidelines should address the
appropriate use of IID’s and immobilization in OWI cases. .

Do you support this
recommendation?

How strongly do you feel
about this proposal?

Comments:  For: This should be done in a way that does not restrict judicial discretion but
broadens it. ’

Against:  Guidelines are not appropriate. Cases need to be decided on an
individual basis.




Recommendation 2i: Courts should have the authority to order vehicle IID installation

or immobilization wherever the vehicle is nomially domiciled in
Wisconsin.

Do you support this
recommendation?

How strongly do you feel
about this proposal?

Comments: For: The power of the court needs to be statewide; IID’s need to be installed on
ALL vehicles driven by the offender (not just a licensing condition); the unique
problems implementation in border counties needs to be addressed.

Against: Could be a burden on the local community.

Recommendation 2j: Violations or court orders regarding use of IID’s or immobilization
. should result in statutorily-defined penalties that are more severe
than those currently available to the courts.

Do you support this
recommendation?

How strongly do you feel
about this proposal?

Comments: For: The current penalty structure is inadequate; penalties need to be optional,
not mandatory.

Against: Courts should be seizing the vehicle; more severe penalties will not
deter drunk driving nor be effective punishment in most cases.



Recommendation 2k: DOT should ¢ larzfy Jfor prosecutors the range of contempt of court
- options applicable in cases of non-compliance with IID,
immobilization or seizure orders.

Do you support this
recommendation?

How strongly do you feel
about this proposal?

Comments:  For: Most prosecutors understand this, but clarification of language is needed for
judges.

Against: This is not a DOT function. Prosecutors already know what they can
do in their own counties.

Recommendation 2I: There should be specific penalties for anyone who knowingly lends
a motor vehicle to someone who has lost their drtvmg privilege due

to an OWI conviction.

=

Do you support this
recommendation?

How strongly do you feel
about this proposal?

Comments: For: Need to clarify the penalties and inform the general public.
Against: Proving that someone "knowingly" lent their vehicle is difficult; would

an exception be made for cases of coercion? This solution is not practical; next
to impossible to prove and prosecute.

10




Recommendation 2m: DOT should lead a public awareness effort to draw attention to

current penalties for knowingly lending a vehicle to anyone without
a valid license. '

Do you support this
recommendation?

How strongly do you feel
about this proposal?

Comments: For: Public information and education efforts are invaluable.

Against: Hard to prove "knowingly;" a waste of limited resources.

Recommendation 3a: The court should have the option of imposing "lifetime" revocation
of driving privileges after the 3rd OWI conviction, provided: (1)
It is optional, NOT mandatory; and (2) A rehabilitated offender
can be conditionally reinstated after a given period of time.
[Support AB-106 if amended with these conditions.]

Do you support this
recommendation?

How strongly do you feel
about this proposal?

Comments: For: Should be mandatory; should be optional.
Against: Lifetime revocations will result in increased OAR violations; the ability

to reform and regain one’s right to drive is crucial; there needs to be an incentive
to "stay clean" in the first place. :

11



Recommendation 3b: The court should have the option to require a convicted OWI
offender to pay all costs directly associated with their OWl-related
apprehension, arrest, investigation, and prosecution. [Support AB-
110 if amended to make such payments optional.]

Do you support this
recommendation?

How strongly do you feel
about this proposal?

Comments:  There were no comments for this recommendation.

Against: It is not equitable for OWI offenders to be singled out if all other
offenders are not responsible for paying such costs. Will enhanced sanctions
further change behavior? Increasing the fines will lead to more OAR violations.
The current fines are already too high.

Recommendation 3c: There should be an OWI penalty enhancement for offenders
- involving children as passengers in the vehicle of an OWI offender.

[Support SB-117 but NOT AB-144.]

Do you suppoft this
recommendation?

How strongly do you feel
about this proposal?

Comments:  For: Penalty enhancers need to be optional based on circumstances; need to
define explicitly as a penalty enhancer and not as a separate offense.

Against: Current laws are adequate; judges already consider aggravating factors
at sentencing. Penalty enhancement would not have an impact.

12



Recommendation 3d: The OWI per se limit after 3rd offense should be 0.00 AC.
‘ - [Support AB-153.]

Do you support this
recommendation?

How strongly do you feel

about this proposal?

Comments: For: Many expressed preference of 0.00 AC after 2nd offense; need to make
sure substance abuse is addressed.

Against: Will not deter repeat offenders; does not allow for rehabilitation.

Recommendation 3e: The absolute sobriety ("not-a-drop") law for drivers under age 19

should be extended to cover 19-20 year old drivers. [Support AB-
181.]

Do you support this
recommendation?

How strongly do you feel
about this proposal?

Comments: For: Close the loop-hole; increase fines and forfeitures.

Against: "There are benefits to a transition period."

13



Recommendation 3f: The minimum legal age should NOT be lowered to 19. [Oppose
AB-153.]

Do you support this
recommendation?

How strongly do you feel
about this proposal?

Comments: For: Saves lives and hospitalization costs.

Against: "Why criminalize the conduct of individuals who are adults and will
drink anyway?" ‘

Recommendation 3g: A toll-free cellular phone number for the public to report suspected
traffic offenders is already in place. [Support AB-210 in principle,
but OPPOSE the bill because of redundancy with the existing
statewide cellular 911 system.]

Do you support this
recommendation?

How strongly do you feel
about this proposal?

Comments: For: 911 callers should not need to be identified; 911 callers should be
identified. Public information and education is necessary to promote Cellular 911
for emergency use only.

Against: Strong potential for abuse; anonymous tips on " suspected" OWI drivers
sounds like something straight out of Orwell’s 1984.

14




Recommendation 3h: Public access to OWI-related notations on driver history records

more than 5 years old should be retained. [Oppose AB-228.]

Do you support this
recommendation?

How strongly do you feel

about this proposal? , . 1.00 |
= =
Comments: For: OWI convictions are a matter of public record and should be available;
insurance companies need this information to identify risk groups and charge
them accordingly.

Against: This would not deter the offender, but cause even more problems;
"there must be some point for a fresh start." Records are not useful after 5

years; concern regarding maintenance and storage problems.
Recommendation 3i: The "due care" or "affirmative defense" option for OWI-Homicide,

OWI-Great Bodily Harm and OWI-Causing Injury defendants
should be statutorily excluded. [Support AB-288, if amended to
include OWI-Causing Injury.]

Do you support this
recommendation?

How strongly do you feel
about this proposal?

Comments:

For: "If a person takes the risk of driving a car while intoxicated they should
face the consequences of their action regardless of the "cause of the accident."”

Against:  "Sometimes the accident truly may have happened even though the
driver was OWI." The affirmative defense provides an element of causation.
Without the affirmative defense, a "strict liability" criminal offense would be
created which would be highly subject to constitutional challenges; would lead to
more appeals and a "non-intent” necessary crime.

15
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The OWI provisions of state law should be extended to include '
premises held out of the public for motor vehicle use, all premises .
provided to employees and all premises provided to tenants of

rental housing in buildings of 4 or more units. [Support AB-283.]

Do you support this
recommendation?

How strongly do you feel
about this proposal?

Comments: For: OWI drivers are dangerous everywhere, not just on public roadways.

Against:  "Will result in more litigation to try to interpret new statutory

language."
Recommendation 3k: The applicability of reckless driving and OWI laws should be
expanded to apply to all property, both public and private, whether .
’ i( : or not normally used for the operation of motor vehicles. [Support
)( AB-283 if expanded in scope.]
/

- Do you support this
' recommendation?

How strongly do you feel
about this proposal?

Comments: For: "Driving a motor vehicle while mtoxu:ated isa dangerous activity no matter
where it occurs."

Against: Not likely to improve enforcement of compliance.

[w:\hssa\277stuff\comments.owi]
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WISCONSIN LEGISLATIVE COUNCIL STAFF MEMORANDUM

One East Main Street, Suite 401; P.O. Box 2536; Madison, W1 537012536
Telephone (608) 2661304
Fax (608) 2663830

DATE: September 18, 1995

TO: REPRESENTATIVE DAVID BRANDEMUEHL, CHAIRPERSON,
ASSEMBLY COMMITTEE ON HIGHWAYS AND TRANSPORTATION;
AND INTERESTED LEGISLATORS

FROM: William Ford, Senior Staff Attorney

SUBJECT: 1995 Assembly Bill 283, Relating to Areas Where Certain Laws Concerning
the Operation of Motor Vehicles Apply

A. INTRODUCTION

This memorandum explains 1995 Assembly Bill 283 (“the Bill”), relating to expanding
the places where offenses relating to reckless driving, operating a vehicle while under the
influence of an intoxicant (OWI) and the duties of a person involved in an accident apply.

NT LA

Under current law, the laws prohibiting reckless driving and OWI and the laws requiring
a person involved in an accident to notify the owner of damaged property, render assistance to
injured persons and report accidents apply “upon all premises held out to the public for use of
their motor vehicles, whether such premises are publicly or privately owned and whether or not
a fee is charged for the use thereof” [ss. 346.61 and 346.66, Stats.].

In 1988, the Wisconsin Supreme Court held that a private parking lot owned by the
American Motors Corporation posted with a sign stating “A.M.C. Parking Only. Violators Will
Be Towed at Own Expense” was not “held out to the public for the use of their motor vehicles”
within the meaning of s. 346.61, Stats. [City of Kenosha v. Phillips, 142 Wis. 2d 549, 419 N.W.
2d 236 (1988)]. As a result of that decision, the Court upheld the dismissal of an OWI charge
against a person who had been operating a motor vehicle on the A.M.C. parking lot while

intoxicated.

In reaching this decision, the Court examined the language of s. 346.61, Stats., and its
legislative history. In its opinion, the Court noted that, in 1957, when the Legislature adopted s.
346.61, Stats., it considered adopting s. 11-101 of the Uniform Vehicle Code (“U.V.C.”). The



_2-

Court noted that while s. 11-101 of the U.V.C. made OWI provisions applicable “upon highways
and elsewhere throughout the state,” s. 346.61 adopted narrower language making OWI penalties
applicable to highways and “all premises held out to the public for use of their motor vehicles.”
The Court noted that:

It can be argued that a reasonable Legislator in 1957 would have
intended to make those antisocial acts either on or off the highway
subject to state or municipal prosecutions. Nevertheless, it is clear
from the statute and the comments to it that the Legislature elected
to enact legislation that on its face was less pervasive in its geo-
graphical sweep than the U.V.C. proposal it had before it. Instead
of making the Rules of the Road applicable on highways and
elsewhere (as suggested by the U.V.C.), it rather chose a more
limited expansion of the statutory sweep.

Although a good argument can be made that different statutes
would more satisfactorily address the problems of drunken driving,
it is not the function of the courts to undo the Legislature’s work
[Kenosha v. Phillips, 419 N.W. 2d, page 240].

C. 1995 ASSEMBLY BILL 283

The Bill would increase the areas of the state where laws against OWI, reckless driving
and duties following an accident apply to include “all premises provided by employers to
employes for the use of their motor vehicles and all premises provided to tenants, of rental
housing in buildings of four or more units for the use of.their motor vehicles.

Please contact me at the Legislative Council Staff offices if I can be of further assistance
in this matter.

WF:rjl;jt
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DAVID BRANDEMUEHL

State Representative
49th Assembly District

October 3, 1995

Senator Joanne Huelsman, Chair
Senate Judiciary Committee

33 South, State Capitol
Madison, WI 53707

Dear Senator Huelsman:

Assembly Bill 283, relating to expanding the premises where
the laws regarding drunk or reckless driving apply, passed the
Assembly on Monday, October 2, 1995. As the lead author in the
Senate, I am asking for your help in seeing this bill through the
process.

Since the bill relates to drunk driving, I believe it is
appropriate for the Senate Judiciary Committee to receive it. I
respectfully request that you contact your leadership and ask to
have AB 283 referred to your committee.

If you recall, a similar bill passed the Assembly last
session, but died in the Senate on the last day when one Senator
objected to passage. I believe a prompt hearing and action on the
bill will prevent this from happening again.

Thank you in advance for your attention to this matter. If I
can be of any assistance, please do not hesitate to contact me.

Sincerely,

David A. Brandemuehl
State Representative
49th Assembly District

DAB: jt

'Member: Committees on Education; Criminal Justice & Corrections; Highways & Transportation (Chair); Transportation Projects Commission
Office: State Capitol, P.O. Box 8952, Madison, Wisconsin 53708 ¢ (608) 266-1170
Home: 13081 Pine Road, Fennimore, Wisconsin 53809 » (608) 822-3776
Legislative Hotline: (toll free): 1 (800) 362-WISC (9472) « Fax: (608) 266-7038




WISCONSIN ASSEMBLY ROLL CALL
1995-96 SESSION
SPEAKER PROSSER

SEQUENCE NO. 509 AB 283 TABLE AMENDMENT
OCTOBER 02, 1995 BRANDEMUEHL, D. AB 283 PREMISES INCLUDED
5:17 BPM AA 3 FOR PURPOSES OF DRUNK DRIVING
AYES - 50 NAYS - 45 NOT VOTING - 4 PAIRED - O
A N NV NAME A N NV NAME A N NV NAME
A AINSWORTH, J. (R) A HUBER, G. (D) N PLOMBON, D. (D)
N ALBERS, S. (R) N HUBLER, M. (D) N PORTER, C. (R)
A BALDUS, A. (D) N HUEBSCH, M. (R) N POTTER, R. (D)
N BALDWIN, T. (D) A HUTCHISON, D. (R) A POWERS, M. (R)
A BAUMGART, J. (D) A JENSEN, S. (R) A REYNOLDS, M. (D)
N BELL, J. (D) A JOHNSRUD, D. (R) A RILEY, A. (D)
A BLACK, S. (D) A KAUFERT, D. (R) A ROBSON, J. (D)
A BOCK, P. (D) A KELSO, C. (R) A RUTKOWSKI, J. (D)
N BOYLE, F. (D) A KLUSMAN, J. (R) N RYBA, J. (D)
A BRANCEL, B. (R) A KREIBICH, R. (R) A SCHNEIDER, M. (D)
A BRANDEMUEHL, D.(R) A KREUSER, J. (D) N SCHNEIDERS, L. (R)
N CARPENTER, T. (D) N KRUG, S. (D) N SERATTI, L. (R)
A COGGS, S. (D) A KRUSICK, M. (D) A SILBAUGH, R. (R)
N COLEMAN, C. (R) A KUNICKI, W. (D) N SKINDRUD, R. (R)
A CULLEN, D. (D) A LA FAVE, J. (D) N SPRINGER, T. (D)
N DOBYNS, J. (R) A LADWIG, B. (R) N TRAVIS, D. (D)
N DUEHOLM, R. (D) N LASEE, F. (R) A TURNER, R. (D)
A DUFF, M. (R) N LAZICH, M. (R) N UNDERHEIM, G. (R)
A FOTI, S. (R) N LEHMAN, M. (R) A URBAN, F. (R)
A FREESE, S. (R) N LINTON, B. (D) N VANDER LOOP, W.(D)
A GARD, J. (R) N LORGE, W. (R) A VRAKAS, D. (R}
N GOETSCH, R. (R) N MEYER, M. (D) N WALKER, S. (R)
A GREEN, M. (R) X MORRIS-TATUM J.(D) X WARD, D. (R)
A GROBSCHMIDT, R.(D) N MURAT, W. (D) A WASSERMAN, S. (D)
N GRONEMUS, B. (D) N MUSSER, T. (R) N WILDER, M. (D)
N GROTHMAN, G. (R) N NASS, S. (R) A WILLIAMS, A. (D)
N GUNDERSON, S. (R) A NOTESTEIN, B. (D) A WIRCH, R. (D)
N HAHN, E. (R) A OLSEN, L. (R) A WooD, W. (D)
N HANDRICK, J. (R) A OTT, A. (R) X YOUNG, L. (D)
N HANSON, D. (D) A OTTE, C. (R) N YOUNG, R. (D)
N HARSDORF, S. (R) A OURADA, T. (R) N ZIEGELBAUER, R.(D)
N HASENOHRL, D. (D) A OWENS, C. (R) X ZUKOWSKI, R. (R)
N HOVEN, T. (R) A PLACHE, K. (D) A SPEAKER (R)

VACANT DISTRICT(S) - 0.




SEQUENCE NO. 510
OCTOBER 02, 1995

WISCONSIN ASSEMBLY ROLL CALL

1995~

96 SESSION

SPEAKER PROSSER

AB 283

BRANDEMUEHL, D.

REFER TO COMMITTEE
AB 283 PREMISES INCLUDED

5:34 PM FOR PURPOSES OF DRUNK DRIVING
AYES - 30 NAYS - 66 NOT VOTING - 3 PAIRED - O
A N NV  NAME A N NV  NAME A N NV NAME
N AINSWORTH, J. (R) N HUBER, G. (D) A PLOMBON, D. (D)
N ALBERS, S. (R) A HUBLER, M. (D) N PORTER, C. (R)
A BALDUS, A. (D) N HUEBSCH, M. (R) N POTTER, R. (D)
A BALDWIN, T. (D) N HUTCHISON, D. (R) N POWERS, M. (R)
N BAUMGART, J. (D) N JENSEN, S. (R) A REYNOLDS, M. (D)
A BELL, J. (D) N JOHNSRUD, D. (R) N RILEY, A. (D) n
N BLACK, 8. (D) N KAUFERT, D. (R) N ROBSON, J. (D)
N BOCK, P. (D) N KELSO, C. (R) N RUTKOWSKI, J. (D)
A BOYLE, F. (D) N KLUSMAN, J. (R) A RYBA, J. (D)
N BRANCEL, B. (R) N KREIBICH, R. (R) A SCHNEIDER, M. (D)
N BRANDEMUEHL, D.(R) N KREUSER, J. (D) N SCHNEIDERS, L. (R)
N CARPENTER, T. (D) A KRUG, 8. (D) N SERATTI, L. (R)
N COGGS, S. (D) N KRUSICK, M. (D) N SILBAUGH, R. (R)
N COLEMAN, C. (R) N KUNICKI, W. (D) A SKINDRUD, R. (R)
N CULLEN, D. (D) A LA FAVE, J. (D) N SPRINGER, T. (D)
N DOBYNS, J. (R) N LADWIG, B. (R) A TRAVIS, D. (D)
A DUEHOLM, R. (D) A LASEE, F. (R) N TURNER, R. (D)
N DUFF, M. (R) N LAZICH, M. (R) A UNDERHEIM, G. (R)
N FOTI, S. (R) A LEHMAN, . M. (R) N URBAN, F. (R)
N FREESE, S. (R) A LINTON, B. (D) A VANDER LOOP, W. (D)
N GARD, J. (R) A LORGE, W. (R) N VRAKAS, D. (R)
N GOETSCH, R. (R) A MEYER, M. (D) N WALKER, S. (R)
N GREEN, M. (R) X MORRIS-TATUM J.(D) N WARD, D. (R)
N GROBSCHMIDT, R. (D) A MURAT, W. (D) N WASSERMAN, S. (D)
A GRONEMUS, B. (D) A MUSSER, T. (R) N WILDER, M. (D)
A GROTHMAN, G. (R) N NASS, S. (R) A WILLIAMS, A. (D)
N GUNDERSON, S. (R) N NOTESTEIN, B. (D) N WIRCH, R. (D)
N HAHN, E. (R) N OLSEN, L. (R) N WOooD, W. (D)
A HANDRICK, J. (R) N OTT, A. (R) X YOUNG, L. (D)
A HANSON, D. (D) N OTTE, C. (R) A YOUNG, R. (D)
N HARSDORF, S. (R) N OURADA, T. (R) N ZIEGELBAUER, R.(D)
N HASENOHRL, D. (D) N OWENS, C. (R) X ZUKOWSKI, R. (R)
A HOVEN, T. (R) N PLACHE, K. (D) N SPEAKER (R)

VACANT DISTRICT(S) -

0.



SEQUENCE NO. 511
OCTOBER 02, 1995

WISCONSIN ASSEMBLY ROLL CALL

1995-

96 SESSION

SPEAKER PROSSER

AB 283

BRANDEMUEHL, D.

AB 283 PREMISES INCLUDED

PASSAGE

ZUKOWSKI, R.

VACANT DISTR

5:35 PM FOR PURPOSES OF DRUNK DRIVING
AYES - 65 NAYS - 30 NOT VOTING - 2 PAIRED - 2
A N NV NAME A N NV NAME AN NAME
A AINSWORTH, J. (R) A HUBER, G. (D) N PLOMBON, D. (D)
N ALBERS, S. (R) N HUBLER, M. (D) A PORTER, C. (R)
A BALDUS, A. (D) A HUEBSCH, M. (R) A POTTER, R. (D)
A BALDWIN, T. (D) A HUTCHISON, D. (R) N POWERS, M. (R)
A BAUMGART, J. (D) A JENSEN, S. (R) N REYNOLDS, M. (D)
A BELL, J. (D) A JOHNSRUD, D. (R) A RILEY, A. (D)
A BLACK, S. (D) A KAUFERT, D. (R) A ROBSON, J. (D)
A BOCK, P. (D) A KELSO, C. (R) A RUTKOWSKI, J. (D) !
N BOYLE, F. (D) A KREIBICH, R. (R) A RYBA, J. (D)
- A BRANCEL, B. (R) A KREUSER, J. (D) N SCHNEIDER, M. (D)
A BRANDEMUEHL, D.(R) N KRUG, S. (D) N SCHNEIDERS, L. (R)
A CARPENTER, T. (D) A KRUSICK, M. (D) N SERATTI, L. (R)
A COGGS, S. (D) A KUNICKI, W. (D) A SILBAUGH, R. (R)
N COLEMAN, C. (R) A LA FAVE, J. (D) N SKINDRUD, R. (R)
A CULLEN, D. (D) A LADWIG, B. (R) A SPRINGER, T. (D)
A DOBYNS, J. (R) A LASEE, F. (R) N TRAVIS, D. (D)
N DUEHOLM, R. (D) N LAZICH, M. (R) A TURNER, R. (D)
N DUFF, M. (R) N LEHMAN, M. (R) A UNDERHEIM, G. (R)
A FOTI, 8. (R) N LINTON, B. (D) A URBAN, F. {R)
A FREESE, 8. (R) N LORGE, W. (R) A VANDER LOOP, W.(D) |
A GARD, J. (R) N MEYER, M. (D) A VRAKAS, D. (R)
A GOETSCH, R. (R) X MORRIS-TATUM J.(D) N WALKER, S. (R)
A GREEN, M. (R) A MURAT, W. (D) A WARD, D. (R)
A GROBSCHMIDT, R. (D) N MUSSER, T. (R) A WASSERMAN, S. (D)
N GRONEMUS, B. (D) N NASS, S. (R) N WILDER, M. (D)
N GROTHMAN, G. (R) A NOTESTEIN, B. (D) N WILLIAMS, A. (D)
A GUNDERSON, S. (R) N OLSEN, L. (R) A WIRCH, R. (D)
A HAHN, E. (R) A OTT, A. (R) A WOOD, W. (D)
N HANDRICK, J. (R) A OTTE, C. (R) YOUNG, L. (D)
A HANSON, D. (D) A OURADA, T. (R) A YOUNG, R. (D)
A HARSDORF, S. (R) A OWENS, C. (R) A ZIEGELBAUER, R. (D)
N HASENOHRL, D. (D) A PLACHE, K. (D) A SPEAKER (R)
A HOVEN, T. (R)
PAIRED AYE:
RLUSMAN, .
PAIRED NO:



SEQUENCE NO. 512
OCTOBER 02, 1995

WISCONSIN ASSEMBLY ROLL CALL

1995-

96 SESSION

SPEAKER PROSSER

AB 283

BRANDEMUEHL, D.

SUSPEND RULES TO IMM. MESSAGE
AB 283 PREMISES INCLUDED

5:36 PM FOR PURPOSES OF DRUNK DRIVING
AYES - 54 NAYS - 42 NOT VOTING - 3 PAIRED - 0
A N NV  NAME A N NV NAME AN NAME
A AINSWORTH, J. (R) N HUBER, G. (D) N PLOMBON, D. (D)
A ALBERS, S. (R) N HUBLER, M. (D) A PORTER, C. (R)
N BALDUS, A. (D) A HUEBSCH, M. (R) N POTTER, R. (D)
N BALDWIN, T. (D) A HUTCHISON, D. (R) A POWERS, M. (R)
A BAUMGART, J. (D) A JENSEN, S. (R) N REYNOLDS, M. (D)
N BELL, J. (D) A JOHNSRUD, D. (R) N RILEY, A. (D)
N BLACK, S. (D) A KAUFERT, D. (R) N ROBSON, J. (D)
N BOCK, P. (D) A KELSO, C. (R) A RUTKOWSKI, J. (D)
. N BOYLE, F. (D) A KLUSMAN, J. (R) N RYBA, J. (D)
A BRANCEL, B. (R) A KREIBICH, R. (R) N SCHNEIDER, M. (D)
| A BRANDEMUEHL, D.(R) N KREUSER, J. (D) A SCHNEIDERS, L. (R)
N CARPENTER, T. (D) N KRUG, S. (D) A SERATTI, L. (R)
N COGGSs, sS. (D) N KRUSICK, M. (D) A SILBAUGH, R. (R)
A COLEMAN, C. (R) N KUNICKI, W. (D) A SKINDRUD, R. (R)
N CULLEN, D. (D) N LA FAVE, J. (D) N SPRINGER, T. (D)
A DOBYNS, J. (R) A LADWIG, B. (R) N TRAVIS, D. (D)
N DUEHOLM, R. (D) A LASEE, F. (R) N TURNER, R. (D)
A DUFF, M. (R) N LAZICH, M. (R) A UNDERHEIM, G. (R)
A FOTI, S. (R) A LEHMAN, M. (R) A URBAN, F. (R)
A FREESE, S. (R) N LINTON, B. (D) N VANDER LOOP, W.(D)
A GARD, J. (R) A LORGE, W. (R) A VRAKAS, D. (R)
A GOETSCH, R. (R) N MEYER, M. (D) A WALKER, S. (R)
A GREEN, M. (R) X MORRIS-TATUM J.(D) A WARD, D. (R)
N GROBSCHMIDT, R.(D) A MURAT, W. (D) N WASSERMAN, S. (D)
N GRONEMUS, B. (D) A MUSSER, T. (R) N WILDER, M. (D)
A GROTHMAN, G. (R) A NASS, S. (R) N WILLIAMS, A. {D)
H A GUNDERSON, S. (R) A NOTESTEIN, B. (D) N WIRCH, R. (D)
A HAHN, E. (R) A OLSEN, L. (R) N WooD, W. (D)
A HANDRICK, J. (R) A OTT, A. (R) YOUNG, L. (D)
A HANSON, D. (D) A OTTE, C. (R) N YOUNG, R. (D)
A HARSDORF, S. (R) A OURADA, T. (R) N ZIEGELBAUER, R. (D)
N HASENOHRL, D. (D) A OWENS, C. (R) ZUKOWSKI, R. (R)
A HOVEN, T. (R) N PLACHE, K. (D) A SPEAKER (R)

VACANT DISTRICT(S) -

0.




1995-96 SESSION
SPEAKER PROSSER

SEQUENCE NO. 406 AB 283 PASSAGE /}

WISCONSIN ASSEMBLY ROLL CALL /’)% D

SEPTEMBER 19, 1995 BRANDEMUEHL, D. AB 283 PREMISES INCLUDED
3:07 PM FOR PURPOSES OF DRUNK DRIVING
AYES - 43 NAYS - 53  NOT VOTING - 3 PAIRED - 0
A NNV NAME A NNV NAME A NNV NAME
A AINSWORTH, J. (R) A HUBER, G. (D) N PLOMBON, D. (D)
& ALBERS, S. (R) N  HUBLER, M. (D) PORTER, C. (R)
N BALDUS, A. (D) @&/  HUEBSCH, M. (R) A POTTER, R. (D)
A BALDWIN, T. (D) A HUTCHISON, D. (R) )  PowERS, M. (R)
A BAUMGART, J. (D) A JENSEN, S. (R) N  REYNOLDS, M. (D)
N  BELL, J. (D) A JOHNSRUD, D.  (R) X RILEY, A. (@ |
N  BLACK, S. (D) é? KAUFERT, D.  (R) N ROBSON, J. (D)
A BOCK, P. (@) | A KELSO, C. (R) A RUTKOWSKI, J. (D)
"N BOYLE, F. (D) A, KLUSMAN, J.  (R) N~ RYBA, J. (D)
BRANCEL, B. (R) f) KREIBICH, R. (R) A SCHNEIDER, M. (D)
BRANDEMUEHL, D. (R) A KREUSER, J. (D) /  SCHNEIDERS, L. (R)
CARPENTER, T. (D) N  KRUG, S. (D) &)  sERATTI, L. (R
COGGS, S. (D) A KRUSICK, M. (D) A,  SILBAUGH, R. (R)
COLEMAN, C. (R) A KUNICKI, W. (D) é? SKINDRUD, R.  (R)
CULLEN, D. (D) A LA FAVE, J. (D) A SPRINGER, T. (D)
DOBYNS, J. (R) A LADWIG, B. (R) N TRAVIS, D. (D)
DUEHOLM, R. (D) LASEE, F. (R) N TURNER, R. (D)
DUFF, M. (R) LAZICH, M. (R) A UNDERHEIM, G. (R)
FOTI, S. (R) N LEHMAN, M. (R) A URBAN, F. (R)
FREESE, S. (R) LINTON, B. (D) N  VANDER LOOP, W.(D)
A GARD, J. (R) %b LORGE, W. (R) }  VRAKAS, D. (R)
D  GoETscH, R. (R) N  MEYER, M. (D) WALKER, S. (R)
A GREEN, M. (R) X MORRIS-TATUM J.(D) A WARD, D. (R)
A GROBSCHMIDT, R.(D) A MURAT, W. (D) A WASSERMAN, S. (D)
N  GRONEMUS, B. (D) MUSSER, T. (R) N WILDER, M. (D)
dD  GROTHMAN, G.  (R) ~ NASS, S. (R) N  WILLIAMS, A. (D)
d0  GUNDERSON, s. (R) A NOTESTEIN, B. (D) A WIRCH, R. (D)
A HAHN, E. (R) Eb OLSEN, L. (R) A WOooD, W. (D)
(D HANDRICK, J. (R) A OTT, A. (R) N  YOUNG, L. (D)
A HANSON, D. (D) A OTTE, C. (R) X YOUNG, R. (D)
¢%° HARSDORF, S. (R) A OURADA, T. (R) N  ZIEGELBAUER, R.(D)
N_ HASENOHRL, D. (D) A OWENS, C. (R) N  ZUKOWSKI, R. (R)
(>  HOVEN, T. (R) A PLACHE, K. (D) A SPEAKER (R)

VACANT DISTRICT(S) - 0.




FOR W

trary oo Village of Flkhart Lake ordi-
nance which adopis seel 316.63(1), Stats.!

Borzyskowski was transported to the po-
lice department. where he verbally agreed
to take a breathalyzer test. Officer Robert
Sertich then attempted 1o obtain a breath
sample from Borzyskowski.  After several
unsuceessful attempts, Sertich determined
that Borzyskowski was not cooperating
with the test procedures and concluded
that Borzyskowski refused to take the
breathalyzer test.

The pretrial motion hearing on whether
there was probable cause to arrest Borzys-
kowski was held on October 12, 1983. The
trial court, in a decision issued on January
11, 1984, determined that probable cause to
arrest existed and therefore it denied Bor-
zyskowskl’s motion to dismiss the charge.
At the conclusion of the refusal hearing on
March 26, 1984, the trial court set a brief-
ing schedule. On May 29, 1984, the trial
court issued its decision finding that Bor-
zyskowski refused to take the test. The
trial court ordered a six-month revocation
of Borzyskowski's driver’s license. Bor-
zyskowski appeals.

Borzyskowski first claims that there was
no probable cause to arrest him for operat-
ing a motor vehicle while under the influ-
ence of an intoxicant. We agree with the
trial court’s determination that Officer Spa-
kowicz had probable cause to arrest Bor-
zyskowski.

[1-3] Probable cause to arrest requires
that, at the moment of arrest, the officer
knew of facts and circumstances which
were sufficient to warrant a prudent per-
son to believe that the person arrested had
committed or was committing an offense.
State v. Drogsvold, 104 Wis.2d 247, 254,
311 N.W.2d 243, 247 (Ct.App.1981). This
requirement deals with probabilities and
need only be sufficient to lead a reasonable
officer to believe that guilt is more than a

1. Section 346.63(1), Stats., provides in part:
Opcrating under influence of intoxicant or
other drug. (1) No person may drive or oper-
ate a motor vehicle while:
(a) Under the influence of an intoxicant or
a controlled substance or a combination of an
intoxicant and a controlled substance ... or

366 NORTH WESTERN REPORTER. 2d SERIES

possibibity. /o at 2540-50, 311 N.W.2d at
247 Where the historieal facts are undis-
puted, the question of whether there was
probable cause for arrest is a question of
law which this court may subject (o an
independent  review.  Jd. at 262, 311
N.W.2d at 250

{4] The thrust of Borzyskowski's argu-
ment goes to whether there was probable

cause to believe that he was operating the

motor vehicle. To “operate’” a motor ve-
hicle is to physically manipulate or activate
any of the controls of a motor vehicle
which are necessary to put it in motion.
Sec. 343.305(11)(b), Stats. Operation of a
motor vehicle occurs either when a defend-
ant starts the motor or leaves it running.
Milwaukee County v. Proegler, 95 Wis.2d
614, 628-29, 291 N.W.2d 608, 614 (Ct.App.
1980). Restraining the movement of a run-
ning vehicle constitutes physical manipula-
tion of a vehicle’s controls. Id. at 627-28,
291 N.W.2d at 614.

[5] Here, Officer Spakowicz observed
Borzyskowski sitting behind the steering
wheel of a motor vehicle whose engine was

running. . The vehicle was parked along a .

roadway in a place not designated for park-
ing. It was reasonable for Officer Spakow-
icz to believe that Borzyskowski was physi-
cally manipulating the controls either by
leaving the engine running or by restrain-
ing its movement. Both of these actions
constitute “operation” as it is defined sin
the statute and in Proegler. The trial
court therefore properly denied Borzyskow-
ski's motion to dismiss for lack of probable
cause.

Next, Borzyskowski argues that the trial
court erroneously concluded that he re-
fused to take the breathalyzer test. The
trial court found that Borzyskowski re-

fused to take the test because he refused

to cooperate in the administration of the

(b) The person has a blood alcohol concen-
tration of 0.1% or more by weight of alcohol
in that person’s blood or 0.1 grams or more of
alcohol in 210 liters of that person's breath.
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The issuance of a formal charge therefore
does not oceur at the same time that de-
fendant is arrested.

Second, the statute in question specifical-
ly refers to “city or village attorney or
district attorney” as well as enforcement
officers. The former do not become in-
volved until the initial appearance stage of
criminal proceedings.

Finally, the nature of defendant’s proce-
dural due process claim does not demon-
strate lack of notice, a hearing, an opportu-
nity to present evidence, or any other proce-
dural protection which the fourteenth
amendment might require.

IL

[24] Defendant further alleges that
failure to advise him of the potential revo-
cation of his driving privileges upon convie-
tion constituted an illegal search and sei-
zure. The basis of his argument is that he
was not sufficiently advised to allow him to
make an “informed or intelligent” decision
to submit to a “seizure” of his breath, i. e.,
submitting to the breathalyzer. This argu-
ment is without merit.

Any person who drives or operates a mo-
tor vehicle in Wisconsin is deemed to have
given consent to a test of his breath, blood
or urine. Sec. 343.305, Stats. This consent
is not optional, but is an implied condition
precedent to the operation of a motor vehi-
cle on Wisconsin public highways. The
Wisconsin Supreme Court discussed this as-
pect of sec. 343.305 in Scales v. State, 64
Wis.2d 485, 493-94, 219 N.W.2d 286, 291-92
(1974):

It is not our understanding, however,

that the implied consent law was intend-

ed to give greater rights to an alleged
drunken driver than were constitutionally
afforded theretofore. Rather, its purpose
was to impose a condition on the right to
obtain a license to drive on a Wisconsin
highway. The condition requires that a
licensed driver, by applying for and re-
ceiving a license, consent to submit to
chemical tests for intoxication under stat-
utorily determined circumstances. The
refusal to actually submit to such test can
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result in revocation of the license. 1t wag
intended to facilitate the taking of tests
for intoxication and not to inhibit the
ability of the state to remove drunken
drivers from the highway. In light of
that purpose, it must be liberally con-
strued to effectuate its policies.

While the taking of a breath sample is a
search and seizure within the meanings of
the United States and Wisconsin Constity-
tions, such a search can be conducted if
incident to arrest or if a police officer has
probable cause to arrest. Schmerber v. Cal-
ifornia, 384 U.S. 757, 86 S.Ct. 1826, 16
L.Ed.2d 908 (1966); Waukesha Memorial
Hospital, Inc.,, et al. v. Baird, et al, 45
Wis.2d 629, 173 N.W.2d 700 (1970); State v.
Bentley, 92 Wis2d 860, 286 N.W.2d 153
(Ct.App.1979). The officers here had proba-
ble cause to arrest the defendant. More-
over, the United States Supreme Court has
held that it is unnecessary for the state to
establish that a person who consented to
the search knew that he had a right to
refuse. Schneckloth v. Bustamonte, 412
U.S. 218, 93 S.Ct. 2041, 36 L.Ed.2d 854
(1973). Thus the concept of an informed
consent to search and seizure under the
fourth amendment has been rejected. The
defendant here was informed of the conse-
quences of a refusal to submit to the
breathalyzer test as mandated by sec. 343.-
305, Stats. This statutory scheme does not
contemplate a choice, but rather establishes
that a defendant will suffer the conse-
quences of revocation should he refuse to
submit to the test after having given his
implied consent to do so. The defendant’s
consent is not at issue. The breathalyzer
test here represented a reasonable and legal
search and seizure under the fourth amend-
ment. We, therefore, again affirm the trial
court’s ruling.

I

The defendant alleges that the trial court
erred in finding that the defendant “operat-
ed” his vehicle on a highway while under
the influence of an intoxicant. He argues
that sleeping in a car with the motor run-
ning on the side of a highway does not fall
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within the statutory definition of “operat-
ing.”  Defendant claims that in order to
prove operation of a motor vehicle, the
state must establish an intent to drive or
move the vehicle. He relies on several New
Jersey decisions for this proposition. See
State v. Daly, 64 N.J. 122, 313 A.2d 194
(1973); State v. Prociuk, 145 N.J.Super. 570,
368 A.2d 436 (1976).

Section 346.63(3), Stats., defines “oper-
ate” and “drive” with respect to a charge of
operating while under the influence:

(3) In this section:

(a) “Drive” means the exercise of phys-
ical control over the speed and direction
of a motor vehicle while it is in motion.

(b) “Operate” means the physical ma-
nipulation or activation of any of the
controls of a motor vehicle necessary to
put it in motion.

Earlier statutory language used “drive” and
“operate” interchangeably, and required
movement of the vehicle for violation of the
statute:

Sec. 346.63(4), Stats. (1975). In this sec-

tion, unless the context requires other-

wise, “drive” or “operate” means exercis-
ing physical control over the vehicle’s
speed and direction while in motion.

[Emphasis supplied.)

In 1977, the legislature changed the statuto-
ry scheme to differentiate between “drive”
and “operate” as noted above. 1977 Wis.
Laws, ch. 193, effective July 7, 1977.

[5-9] This court is of the opinion that
the defendant’s conduct falls within the

definition of “operate” and that the trial

court’s finding was not against the great
weight and clear preponderance of the evi-
dence. Monroe County v. Kruse, 76 Wis.2d
126, 132, 250 N.W.2d 375, 378 (1977). In
construing a statute, the primary source is
the language of the statute itself. Wiscon-
sin’s Environmental Decade, Inc. v. Public
Service Commission, et al., 81 Wis.2d 344,
350, 260 N.W.2d 712, 715 (1978). In deter-
mining the meaning of any single phrase or
word in a statute, it is necessary to examine
it in light of the entire statute. State ex
rel. Tilkens v. Board of Trustees, 253 Wis.
371, 373, 34 N.W.2d 248, 249 (1948). Where

Wis_Rep. 289-291 N.W .2d—.18

the statute is ambiguous, we may look to
the legislative intent found in the language
of the statute in relation to its scope, histo-
ry, context, subject matter, and object in-
tended to be accomplished. Wisconsin En-
vironmental Decade, Inc., supra; State v.
Wachsmuth, 73 Wis.2d 318, 324 5, 243
N.W.2d 410, 414 (1976);, Ortman v. Jensen
& Johnson, Inc., 66 Wis.2d 508, 520, 225
N.W.2d 635, 642 (1975); State v. Automatic
Merchandisers, 64 Wis.2d 659, 663, 221
N.W.2d 683, 686 (1974); Wisconsin South-
ern Gas Co. v. Public Serv. Comm., 57
Wis.2d 643, 648, 205 N.W.2d 403, 406 (1973).
The object to be accomplished must be giv-

‘en great weight in determining legislative

intent. Town of Menominee v. Skubitz, 53
Wis.2d 430, 437, 192 N.W.2d 887, 890 (1972).

[10] The language of sec. 346.63(3),
Stats., is clear. The prohibition against the
“activation of any of the controls of a mo-
tor vehicle necessary to put it in motion”
applies either to turning on the ignition or
leaving the motor running while the vehicle
is in “park.” One who enters a vehicle
while intoxicated, and does nothing more
than start the engine is as much of a threat
to himself and the public as one who actual-
ly drives while intoxicated. The hazard

always exists that the car may be caused to

move accidently, or that the one who starts
the car may decide to drive it.  This inter-
pretation in our opinion is consistent with
the legislative action in amending the stat-
utes to distinguish between the terms “op-
erate” and “drive.” This interpretation is
also in conformity with the stricter laws
adopted by the legislature with respect to
intoxicated drivers in Wisconsin. 1977 Wis.
Laws, ch. 193. The severity of Wisconsin’s
drunk driving law is intended to discourage
individuals from initially getting behind the
wheel of a motor vehicle while under the
influence of alcohol. Defendant would
have us condone a drunk driver’s attempt to
drive a car, encouraging the individual to
pull over only if unable to continue opera-
tion of the vehicle. Defendant thus argues
that our interpretation of the statute penal-
izes one who has the “brains to get off the
road.” Such a rule, however, would defeat

R
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the very purpose of our stricter laws and
thwart legislative intent. The better rule is
to have the brains to avoid any attempt to
operate a vehicle while intoxicated, not to
have the “brains to get off the road.”

Several jurisdictions which have dealt
with similar issues have held as we do. In
State v. Webb, 78 Ariz. 8, 274 P.2d 338, 340
(1954), the defendant was intoxicated and
asleep in a truck parked near some barri-
cades in a lane of traffic. The statute
involved prohibited the actyal physical con-
trol of a car while under the influence of
intoxicating liquor. The defendant claimed
that the wording of the statute was not
meant to apply to a parked vehicle but was
only concerned with driving and other acts
of a positive nature. The court disagreed:

An intoxicated person seated behind the
steering wheel of a2 motor vehicle is a
threat to the safety and welfare of the
public. The danger is less than that in-
volved when the vehicle is actually mov-
ing, but it does exist. While at the pre-
cise moment defendant was apprehended
he may have been exercising no conscious
volition with regard to the vehicle, still
there is a legitimate inference to be
drawn that defendant had of his choice
placed himself behind the wheel thereof,
and had either started the motor or per-
mitted it to run. He therefore had the
“actual physical control” of that vehicle,
even though the manner in which such
control was exercised resulted in the vehi-
cle’s remaining motionless at the time of
his apprehension.

Accord, Parker v. State, 424 P.2d 997, 999
(OkL.Cr.1967); Jacobson v. State, 551 P.2d
935, 938 (Alaska 1976).

In State v. Ruona, 133 Mont. 243, 321
P.2d 615, 618 (1958), the court found that
“actual physical control” was not limited to
putting the car in motion. We feel that
their reasoning is applicable to a similar
interpretation of the term “operate,” and
hold that restraining the movement of a
running vehicle constitutes physical manip-
ulation of a vehicle's controls which falls
within the scope of our statute.
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Thus one could have “actual physical con-
trol” while merely parking or standing
still so long as one was keeping the car in
restraint or in position to regulate its
movements. Preventing a car from mov-
ing is as much control and dominion as
actually putting the car in motion on the
highway. Could one exercise any more
regulation over a thing, while bodily
present, than prevention of movement o
curbing movement. As long as one were
physically or bodily able to assert domin-
ion, in the sense of movement, then he
has as much control over an object as he
would if he were actually driving the
vehicle.

[11] Also, we agree with the trial
court’s finding that the circumstantial evi-
dence in this case was sufficient to substan-
tiate the fact that defendant “operated” his
truck within the meaning of sec. 346.63,
Stats. The defendant testified that he had
driven to the spot where the officers found
his truck, stopped there without completely
pulling off the highway, left the motor run-
ning and the lights on, and then fell asleep.
Commonwealth v. Kloch, 230 Pa.Super. 563,
327 A.2d 375, 384 (1975) involved a factual
situation identical to the case before us.
The court there noted that in assessing
whether the defendant was operating the
car while under the influence of an intoxi-
cant, the troopers who found him “could
reasonably infer that the car was where it
was and was performing as it was because
of appellant’s choice, from which it followed
that appellant was in ‘actual physical con-
trol’ of and so was ‘operating’ the car while
he slept.” We agree.

In light of the above, a finding of intent
to drive or move the vehicle is not required
to find a defendant guilty of operating a
vehicle while under the influence of an in-
toxicant. “Operation” of a vehicle occurs
either when a defendant starts the motor
and/or leaves it running. The possibility of
danger exists in either case. It is in the
best interests of the public and consistent
with legislative policy to prohibit one who is
intoxicated from attempting to get behind
the wheel rather than to make a fine dis-
tinction once such a person is in the position
to cause considerable harm.
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COUNTY OF MILWAUKEE

DISTRICT ATTORNEY’S OFFICE
INTER-OFFICE COMMUNICATION

pate : October 1, 1993

TO

foM  :  Bob Donohoo é“f) 7/7(6'%74

sumect:  THE ISSUE OF WHETHER A PLACE IS A PUBLIC PREMISE
PURSUANT TO SEC. 346.61, STATS.

in State v. Reveal, an unpublished opinion of the Court of Appeals, the Court

denief:.l the defendant’s contention that a church and school parking ot was

not a public premise pursuant to sec. 346.67. Stats. The opinion of the
Court is set forth on the reverse side of this memorandum.

In County of Dane v. Brashears, 92-2300, filed May 20, 1993, an

unpublished opinion, the Court denied the defendant’s contention that a
parking lot at a truck stop was not a public premise pursuant to sec. .
346.61, Stats. The opinion of the Court is reproduced in Attachment A to

this memorandum.

f £ in State v. Pagel, 93-1086-CR, filed August 18, 1983, an unpublished

( opinion, the Court denied the defendant’s contention that a road that was
closed for construction was not a public premise pursuant to sec. 346.61,
Stats. That part of the Court’ opinion that dealt with this issue is
repraduced in Attachment C to this memorandum.

In Citv of Oak Creek v, Larson, 92-2208, filed May 18, 1993, an

unpublished opinion, the Court denied the defendant’s contention that a
parking lot was not a public premise pursuant to sec. 346.61, Stats. That
part of the Court’s opinion that dealt with this issue is reproduced in '
Attachment B to this memorandum. o ' _—

In City of v, Richling, _Wis.2d ___, ___ Nw.2d __ (Ct.
App. 1993), the Court denied the defendant’s contention that the parking lot
that he was driving in was not a public premise pursuant to sec. 346.67,
Stats. A copy of the Court’s opinion is reproduced in Attachment D to this

memorandum. :

booklet.49
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fenced and bas a gate which is closed only when
school children are present. The schoal uses B lot
for playground purposes, and for parking by schoal

No. 92.0187-CR-FT FILED Getober 05, 1992

State of Wiscossin, -
Plaintiff Respondent, staff, by persons having basiness with the school
v, including parents of the childrea and by visitors.
David C. Reveal. Church use includes parking for diurch services,
Defendant-Appellzat, Wednesday night biago and visitors.

Rewveal offered, xod the count received into

AFPPEAL. from » fudgment of the circuit coun for x !
Milwaykee county: LOUISE M. TESMER, Judge. evidence. sevenal pbatographs of signs which be
Affinned, argues gstablish thay the 1ot was pot beld out for

SULLIVAN, J. David C. Revzal appeals from 2 public nse. One sign at the entrance to the lot read:;
Jjudgment of conviction for cpenting 3 motor vehicle “PRIVATE DRIVE for CHURCH 20d SCHOOL |
under the influence of ap intaxiczar (OUT), sec. USE ONLY."™ An cofficial red-on-white sign postexd oo |
346.63(1)(), Stats, This appeal is determined by one the schoo] wall siated: “NOPARKING EXCEPT |
Jjudge as provided by secs. 752.31 (2)() and (3), Stats. FOR AU‘II_{QRHED VEHICLES. $40 Penalry sec,
Pursuant 10 this court’s order dated March 6, 1992, 101-235 Milwauker Code.” Next to this sign was ave

this czse was submined 1o the count on the eapedited disclaiming sy respamsihility for theft or damage to
appeals calenday. We affirm, ; vsh:'d_:smxbalot. Another sign an the Jot stazed: F
Roveal contends that the trial coart improperdy © | “PARKING For Church and Schoo] Use Only.™ ,

Underneath this langusge the sign continoed: “Gate
Will Be Locked at Cermain Times.™ Another sign
cautoned: “No Pakking. For Church and School Use
Only. Violations Will be Prosecuted.™ A cloased-in
sign. pear the churck 204 facing the Ioy, Listed the
schedule of masses and mcluded the following:
~MASS SCHEDULE Sa Eve. 4:30." Another sign.
appareatly oo 2 ganxge doer, stated: “NO
PARKING.”

The testizmony of the principal and the cantent of
the signs present @ conflict ia the evidence of the
iracnt of the school and church. The lot was under
their joint comrol The principal testificd that vishiors, -
among others, could park in the Jot Ske did nat limit
visitors to uny particular or discrese group of parsons.
Anyone coald visit The church’s sign amouncing the
time of mass extended 10 the wordd. No person, of
whatever religions parsaasion, or atheists we birred
from wiendance. Likewise the cvidaxe revatls no
qualification whatsoever for Wednesday night bingo
players. All of these persons had frec use of the fot.
On the atber hand, the vial caurt conld infer from the
conter of the sigas taz vehionlar pie of the 1ot was
irsended 1o be limited 1o thots of 3 dass wsing the
schaal of church facilities and it conld consider that
80 nse was permined while school children used the
lat. However, it is solely within the provinee of the
tria} court 1o weigh the evidence and draw reasonable

denied his motion to dismiss. He argues that the place
of his arresy, a church and school parking lot, is pot
held out 1o the public fox its wehicular use as provided
by scc. 346,61, Suts.. and that heaes, his conviction

is invalid." He relics on Ciry of Kenosha v. Phillips,
142 Wis.2d 548, 419 N.W.24 236.(1988). which
detgrmined that sec, 346,61 wflected a legislative
puipose r subject OUT compmitted on private propeny
1o the rules of the zoad only where “it was the intere

of the person managiag the premises to allow the
public a5 3 whade w make use of the premises for

their motor vehicles,” Id. 21 558, 419 N.W.2d st 239,

However, the suprome court stated further, based an
its sssessment of legislative inters s sex forth in the
siatite, thal 8 fagt question is presented in each case |
tha must be determuned by the trier of facts—avere
the premises, as a factual matter, held 0w to the )
public for use of theirmotor vehicles. ™ Id Thetestin |
a trial or Dearing before x count is whether its findings
are clearly erroneous. Stals v, Owens, 148 Wis2d
922, 927, 436 N.W.2d 869, £71 (1989), Section
£05.17(2), Sals.. provides in parv “Fiadings of fact
shall nex be sct aside unless clearly exroncous, and
duc regard shall be given 1o the opportunity of the
trial court 1o judge the credibily of U wincyms.” .
Therefore, cur appellate duy is 10 search the record 1o
determine if the trial coun’s fisding thal the lot was
inferences from it In re Parrmity of TR.B., 160

beld ot for public v&icuhrusgmmds
Atthe dmulma bearing the wrial court was \ggﬂd 840, 84243, 467 N.W.24 553, 554 (Cv. App.
with ing facts. O Seturday, 1391). o :
Baober 7, 1989, ﬂ?&;ﬁ“&wm In Cizy af Renoghs v. Philips 142 Wis.2d at 557,
auto while: intoxicued near Woodlind school, 2 419 N.W2d a1 239, the spremnc court, using & current
dicionary, defmed the word ‘pul:li«;.“ It means “of,

-public scheol #nd St. Stnislaus church, a Raman
Cathalic church ca Milwankee's south side. Ths

properiics are contiguous. The Jot is belind the
buildings. To tamn bis amo from the direzion in

which he was going, Reveal entered the ot which is |

cwned by the church and leased by the school*

Reveal’s auto beamne stk t» & children's sand boz

when its wnderceriage was sisponded an raitosd ties

which encompassed the box. A city polics efficer

came to the sceue and srvevied Reveal, He saw ather

o the lot. The principal of

. Woodland schoal testified that the It isused as' s
playgroand for the children ander ber supervision or

motor vehicles parked

under the wmqwm:mm&;

penaiming o, or affecting 2 population or a
comrmumity ss & whale.”” We condude that the trial

court’s finding that the schoal and church miended 10

. bold the jot auz w the public for its vehicalar nse was
. B dlearly ervooeos o Light of this definition.

By_iheCoam” —Jud grosnt affirmed.

This apinion will zet be publisbed, Rule
23.23(1)(bM, Saus.

! Smczn 34551, Stazs, prowides:

MED Aptiabiiny of on, .

um.:m& e ;ﬁ:&mﬁmuum"*&&;a
o ) a6 T
’bh‘bgn.mgumm
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No. 92-2300 FILED May 20, 1993

County of D;ne.
Plaintiff-Respondent.
,

Garrid H, Brashears,
Defendant-Appeltant.
APPEAL from a judgment of the circuit court for
Dane county: DANIEL R. MOESER, Judge.
A

irmed.

GARTZKE, P.J." Garrid Brashears appeals from a
judpment cogvicting him of operating & motor vehicle
while onder ihe infiueacs of intoxicaots with ax
aleobol coacxmerarion of 0.10% or more, contrary 0 a
comary ordisence. The conviction resulied from his
arrest in @ parking lot at the Tracker's {nn owck ssop,
located near Madison. The parties stipuiated that the
manager of the ruck stop would testify that the Tack
stop

is open 24 hoars 2 day. 363 days of the year both as
1o the truck stop itself 2nd as to tde Pine Cons
Restaorent, which is located on i¢ same: premises
and is part of the same building as the truck stop: that
there zre signs oy the Interstate Highway each
direction from the tuck stop advertising it and
indicating that it is open 24 hours a day, 365 days 3
year; and that there aze certain persons that have deen
¢ssentially barred from the truck stop, such as
PrOstitutes; iha1 theve are occasions when individeal
uckers coty and park at the truck stop Io skeep or
what have you; that the track Qop astames thogs
persons By transict bosiness with e wuck siop &t
some poigt during heir Ay,

The issie i whether the truck Sop parking lot was
beld ont 1o the poblic, within the rosaring of sec.
346,61, Suax, That sratute provides in relovant part
that the starmes regarding openating while wadee the
ipfiuere: ped recklsss driving “are appliceble wpoa
all premives held out 1o the padlic for use of their
motor vehicles, whether such presmtises jre publicdy or
privitely ovned apd whether or not 2 fez i charped
{or 1h¢ ae therect.” :

“The: question is one of law. In City of Kenasda v.
Puillipe, 142 Wis24 549, 557, 419 N.W.2d 236, 239
(1988), the court said that *s dolding out w 2 defined,
limited pordon of th citizenry is bot 2 bolding ast to
the public” for purpses of the statute befare us.

. Because the public is told 1hat the truck stop is open
twenty-four hours 3 day, 365 days a year, 20d 0o
limiwtion is mads manifex to the public regarding the
use of the perking Jot, the parking 1ot is opent 0 the
public. Consequently, motwithaianding the
intignificans limitstions sxclvding praisures and
other persons not idemifiod by class ar sawiter, it
parking lot is held out to the public for i use of their

Brashears argues that bedsse the parking lot is held
out only 10 those people who arc customers, it is pot
held our 10 e public, We disegres. Firs, while the
ownmer Yastomes”™ asers will do business at the truck
stop, no ¢ffort has been made 1o zestrict the use to
customers. Secamxd, aithosgh in City of Kenosha the
parking lot was resticted to employces and was held
not open o the public, anyone can be 2 customey and
use the truck siop lot.

Consequently, the judgment of the trial court must
be affirraed, )

By the Court.—Judgment 3ffirmed.
This opinion will not be published, See Rule

809.23(1)(b)3, Stats,
&l‘zﬁsw&&wbywmmnm TERIHINE),

ATTACHMENT A
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No. 92.2209 FILED May 18, 1993

City of Oak Creek.

a Municipa! Corporation,
Plaintiff-Respondent,

v

Michael M, Larmos,
Defendant-Appellant,

APPEAL from 2 judgment of the circuit count for
Milwaukee county: LEE E. WELLS, Judge.
Affirmed.

SCHUDSON, J.! Michael M. Larson appeals the
Angust 10, 1992 judgrment of conviction for operating
2 matar vehicle while under the influeocs of an
intoxicant, in violation of sec. 346.63(1)(2), Stats.,
and operating 2 metor vebicle with 2 dload alcohol
content above the fegal timit in violation of sec.
346.63(1)(b). The judgment followed 2 trial in which
3 jury found Larson guilty. He appeals, argaing: (1)
the parking lot or which b was deivisg was 8ot a
premiscs held out 1o the public for use of momr
vehicles; o we

-
oo

T trial lestimony cstablished cortain undisputed
facs. On October 14, 1990, at approximatcly 2;29
a.m., Oak Creck Police Otficer Thomas Peterson was
dispatched to the Unjon 76 truck stop as a msalt of a
complaint from the truck stop manager, Maurice
Lilley, that a truck was parked imgroperly in froat of
his establishment. When Officer Pelerson arrived,
Lilley told himn that he wanted the truck moved but
had been paable to 3waken the person who was
asleep imside the cab of the fruck. Pelerson poitnded
on tbe b door and succreded in waking the
occupant, Michael M, Larson. Larson was
intoxicuted. From chis point, the xa!imcnni accrunts ;
diverge. P

- ' -

MP&mmﬁdmxhxknmmm
the foel island area of the trick stap 1o speak with the
manager. Shorily thersafter, he naticad the truck
moviag. He eatered his squad, pulled in front of the
truck, saw Larson behipd the wheel driving, oberved
a4z the mruck had moved from the grass portion of the
aRek $10p 10 the paved portivn of the padlic parking
Tot, and arvesicd Lason.

L& N 2

l.mnpumm;mﬁmo{!bmu
whare be had driven the thick was not “deid out to
mmannamwusmh and,
therefore, under City of Kenosha v, Phillips, 142
Wis2d 549, 419 N.W.2d 236 (1988), the lot does not
fall 'within the parameters of sec. 346.61, Sats.
mn'smmamm

row

mmi,m where, 3 vehicle must be
driven for there 10 be an imoxicaed driving viclation:
In additien to being gpplicable on highways, s&.
3446.62 10 346.64 are applicable upon alf premises
bheld out 10 the public for use of their motor vehicles,
- whether such premises are publicly or privatcly
owm:adwhcthcwwat«:schugmtmﬂwm
- thereef.
(Ermpbasis 3¢ded.)

In Phillips. the driver had been arrested for
operating 3 motor vehicle while intoxicated after the
Kcnosha police found him * passed out'™ behind the
wheel of his &zr, which had been parked in the
Arngrican Motors Corporation (AMC) parking lot.

14., 142 Wis. 24 a1t 552 419 N.W.,2d at 237, The
patking Jot was posted with & sign that stated, **AMC
parking oaly. Vielators will be towed at own
expeme.”™ Id, 41 553, 419 N.W.2d a1 237. The
Wiscorsin Supreme Court concluded that the AMC
parking lot was not “held out ta the public™ under sec.
346.61, stais. 1d. at 553, 419 N.W.2d a1 239-240. The
court reasoned that AMC had only intended to permit
its warkars 10 the uze the lot and had not intended to
hold the lot out 10 the community as 2 wholc. 1d. at
553, 419 N.W.24 at 239-240,

Under Phillips, the intent of the person managing
the premiscs may relate 10 whether the premises arc
beld out to the public. Larson srgucs, therefore, that
Lilley’s complaint about Larson’s truck established
that *[a] segment of the population which included
Larson — ali thase individuals driving semi-tractor
tilers was prohibited from using the lov.” This
argument has no merit, Liliey’s complsist did pot
esuablish that truck drivers were “probidited from
usipg the jot,™ but rather, only that Lilley believed
that Larson’s truck was parked improperly.

This Qse is distinguishable from Philtips. Phillips
dealt with a private employes parking lot and this
case deals with 3 public treck stop purking lot, Officer.
Peterson and the uck stop manager both lestified
that the fot was open o (e public, and Officer
Peterson sestified that Larson drove the ruck on the
low Merely beczuse oze portion of the truck stop
parkieg lot bad deen designatset for aulos and apother

portice designated for semis docs pot alter the fact
thae mmmdﬂv&gmu parking lot “beld
muoxbe;mblic."nus.tbufnsmdibk evidence
on which the jery could base its conclusion that the
puking Jot where Larson drove was 2 “premiscs held
wtw:hepnhhcfowmcoﬂbummrwﬂde&

ATTACHMENT B

B 4.
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Suy-e of Wiscomin,
Plaiatiff-Respondent,

v.
Leroy G. Pagel,
Defendant-Appellant, .

APPEAL from a judgment of the circuit court for
Walworth coanty: MICHAEL S, GIBES, Judge.
Affirmed in part; reversed in pan and cause remanded
with directions. :

SNYDER, 1. Leroy G. Pagel sppeals from a
judgment of coaviction for operating & motor vehicle
while under the influence of an intoxicint comyary to
aec, 346.63, Stus. He contends Bt sec. 346.63 is pot
applicable te the road upon which he was driving
becguse it was closed for construction at the time.
Because we conglude that seq. 346.63 is applicable to
roadways even if they are closed for construction, we
affirm the conviction, Pagel also argues that the
portion of the mrial court’s s¢pence requiring him 10
compiete forty hours of commnonity service and
submit a handwritlen copy of séveral abituaries of
victims from az accident in Kentucky resufting fom
3 drunk driver is stawatorily improper. We affinm the
rial court’s semence, but peverse that ponion of the
sentence relating to the handuriting requirement,

Op June 2, 1991, Deputy Sheriff Timothy
Oucrbacher of the Walwonb County Sheriff's
Depariment, in resporse 1o a report of 3 tnffic
accident on County Highway ES, abserved a pickup
truck wiich was parked partially on the highway and
partiaily in a ditch. Upoe further investigtion,
Deputy Oucrbacher discovered Pagel undemeath the
vehicle. Pagel showed sigas of intoxication and failed
throx: sobricty lests. As a result, Deputy Otterbacher
srywsisd him for operating a motar vehicle while
wantcy U influence of 2 intoxicar,

Pagel was coavicted of the offense afer @ jury wial.
The trial court impeoned 2 semcuce that included &
forty-day jail term, paymens of a fine and costs, fony
bours of corpmenity s21vice, anad & requircmen that
Pagel copy by hand obituiries of retmry-ssven
children killed by 2 drunk driver in KentucXy jn 1988,
Pagel.sppeals his cogviction sud the i
service and handwriting cemponenss of his sewteace.

The relevant facts in this case are nndispoted. This
cxse involves the interpretation of Wisconsin's drunk
driving laws and their application 10 3 set of
undisputed facts, See secy 346,61 1o 346.655, Stats.
Statutory isterpreiation @s 3 question of Ixw which
* this coutt reviews without deference to U trial

~mﬂ'&d«ﬁm5aﬁmhv.1aby,i@‘9ﬁ&24:‘

1, 7-8, 485 N.W.24 525, 528 (Cu App. 19%0).

When determining the meaning of a stamuie, gur
initial inquiry is to the plain meaning of the atuse.
Schupich v, Wisconsin Emiploye Trust Funds Bd., 153
Wis.2d 35, 4], 449 N.W.2d 268, Z70 (1990), If the
suatute s unumbiguous, we may ot resor o judicial
rules of interpretation, and comsruction is pot
permited. Id. Rather, the words of the siatut st be
given theit obvitys and intcaded meaning. Jd.

Scation 346,61, Stats., the section governing the
applicability of the drpuk driving Jaws, stales:

In addition 1 bring aplicable upon highways, sx
345.62 to 346.64 are spplicable spos all premises
held out 1 the public for use of their mosor vehicics,
whetber such premises are publicly of privately
owned and whiber or not a fee is charged for the use
thereof.

i
i
1
i

B 5.

P.6

Section 340.C1(22), Stats., defioes 3 “Righway™ in
part as fallows:

[AJil public ways and thorosghfares and bridges on
the same. It includes the emtire widih berwnen the |
boundary lines of every way open o the usc of the |
public a3 a tatter of ight for the parposcs of I
vehicglar travel. i

Al the time of Pagel’s anrent, the portion of County |
Highway ES where Deputy Otterbacher discovered
Page] was closed 1o through tratfic for repuirs but was
open to local traffic. Pagel cootends that xince Councy
Higheay ES was nat open 1o the public while wnder
cofsthuction, sec. 346,63, Stats., was pot applicablce,
We disagree.

Section 346.61, Suts., expressly sases that “{ijn
addiion 10 being applicadle wpon highways,” sec,
346.63, Stats., is applicable on “premises beld out 1o
the pablic for use of tbeir motor vehicles.™ Section
340,01(22), Stats., states that highways include
“every wiy open to the.use of the public.” County
Highway ES was open 16 local treffic at ihe rime
Pagel was stopped. Therefore, it was pecessarily opey
to the public because anyone could conczivably have
business along that road. Although travel may have
been Limited to a ccrlain extent, the yoad was open to
members of the puslic. Accordingly, County
Highway ES mus: be considered 2 highway upon
which the drunk driving {aws ate enforceable.
Accordingly, we uphold Pagel’s convicrion of
operating a motor vehicle while under the influence
of an intoxicant.
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Ciry of La Crosse,

Piainti®s- Reapondens,

Y.

Paxi M. Richling,

Defendamt-Appellant. .
APPEAL from a judgment of the cirauit court for

La Crogee coumry; JOHN J. PERLICH, Judge.

Aftiryed. N

Before Eich, CJ., Dykman and Sundby, JJ. -

DYKMAN, J. Paa! Richling sppeals foma -
judgment convicting him of operating a mowr vehicle
whilc inioxicated (OMVWY). conmmary 1o sec. 346.63,
St Richling claires ihe judgment must be reversed
becanse the parking Jot where the OMVW] violation
oacared daes sot qualify as premises beld out to the
public for ma¢ of motor vehicles as required by scc. -
345,61, Stars.* We reject this contention and affirm
the conviction.

L BACKGROUND

The partics stipulated 1o the facts. On the afiermoon
of December 10, 1991, Richling was operating his
Jutomobile in the parking Jot of Schmidty's Bar &
Restawrant whep dc collided with another car, A
polics officar came 10 the sconc and arvested Richling
for OMVWY,

The parking lot, as well as Schmidiy’s Bar &
Restaurant, is owned by Norbert Schmidt. In an
affidavit, Schunidt averred that the parking lot was
orly for the tse of Schmidey's patrons. However, no
sighs ate posted resticting the lot's nse to cusiomers,
and Schmidt bas never bad an automobile towed from
his parking lot.

Richling mceessfully filed 2 mation in mupicipal -
court to dismiss the charge for OMVWion the
ground that Schmidty’s parking fot was nat held out
for pablic use.” The state appealed 10 the circuit court
wheze Rickling rencwed the motios Lo disaiss. The
eirenit court denied the motoe and subsequenty
convicied Richling of OMVWI. This sppeal followed.

1L STANDARD OF REVIEW . ‘

The: iitné on sppeal requires the application of 3
satute (o 2 set of undispuied facas, This is 3 question
of law which we review de sovo, State ex rel.
Stedman v. Rohacr, 149 Wis.2d 146, 150, 438
N.W.24 588, 587 (1989}

1. PUBLIC USE

Richling argucs that Schmidty's parkieg ot was not
beld out for public use within the meaniag of sec.
346.61, Stats. He primarily relics upoa Clzy of

Kepasba v. Phillips, 142 Wis.2d 569, 419 N.W.24
236 (1988), and Schmidi’s averment that the pazk
Iot was intended for his cosomers” wee coly.”’
_ In Phillips, the defendant was arrened for OMYWI
in a parking lot owned by the Americn Motors
Caxponﬁot}‘ (AMC) and desipred for ose by i

- employees.” In determining whether the 1o was *held
out 16 the pablic,” the supreme court stated that the
ie5t was whether the person in control of the ot
intended it 10 be. available 1 the public for wme of thoix
motor vehicles, 1d. 3t £57, 419 N.W.2d a1 239, The .
count then resarted to Random Hause Dictionery of
the English Language 1562 (24 ed. 1987), 10 define
“public” as “"of, peruaining o, or aflecting 2
population or » community as § whole.™ Phillips, 142
Wis.2d 41 557, 419 N.W.2d at 239, Finally, the coart

cancioded that becausc AMC’s eployees comtimmed .

4 “defioed, limited portion of the citizenry,” rither
wzkmmamq.u:%thh
was ot held out o the pablic. ¢, - '

. Assuming that Schmidt 8id in fact restrict the aac of
his parking Jot to his cusomers,” we conclude that the
lot was held out to the public for use of their mosor
ukig!ammumtoaaﬁugmmhaf
tbf:ﬁumy.hmvw,k‘xmmmu
business establithomess’s cugiomers farm a
mmmaadﬂdmﬁ
mhmf«ﬂnuwhmm‘puif'
within sec. 346.61, Suts, Nox is it necessary that
2ome minimem perceatage of ihe city’s population
patronize the business,

1

We belicve the appropriate test is whether, on sy
given day, poicntislly any resident of the commmunity
with 3 driver’s Jicease and acoess 1o 3 motor vehicle
could uad the parking foc in #n authonzsd manner.
Thus, in the case before us, practically any motorist in
La Crosse could be 2 customer and park in -
Schmidty ‘s ot on any dsy Schmidty’s is open. The
lot where Richling was arvested therefore falls under
the category of "premises beld out to the public.™
This iz in coorrast with the lot in Phillips where, onz
daily basis, only those motorists who were employed
by AMC, 3 “defined, limited portion of the gitizenry,”
would be authorized to park there.

Finajly, we note that if we were 10 hold that a
business caablishment’s customers do not constitute
the public as that term is used in sec. 346,61, S,
we would essentially render the “owner’s inteni™ test
in Phillips meaningless. If customers do not qualify as
the pybdlic, it would be difficult to conceive of any
parking lot in this state as being beld out to the public
under the statute.

By the Court.~Judgment affirmed.

Recommended for publication in the official

wports.
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One East Main Street, Suite 401; P.O. Box 2536; Madison, WI 53701—25366 6

Telephone (608) 266—1304
Fax (608) 266-3830
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DATE: September 18, 1995 U\ 7[\

TO: REPRESENTATIVE DAVID BRANDEMUEHL, CHAIRPERSON,
ASSEMBLY COMMITTEE ON HIGHWAYS AND TRANSPORTATION;
AND INTERESTED LEGISLATORS

FROM: William Ford, Senior Staff Attorney

SUBJECT: 1995 Assembly Bill 283, Relating to Areas Where Certain Laws Concerning
the Operation of Motor Vehicles Apply

A. INTRODUCTION

This memorandum explains 1995 Assembly Bill 283 (“the Bill”), relating to expanding
the places where offenses relating to reckless driving, operating a- vehicle while under the
influence of an intoxicant (OWT) and the duties of a person involved in an accident apply.

B. CURRENT LAW

Under current law, the laws prohibiting reckless driving and OWI and the laws requiring
a person involved in an accident to notify the owner of damaged property, render assistance to
injured persons and report accidents apply “upon all premises held out to the public for use of
their motor vehicles, whether such premises are publicly or privately owned and whether or not
a fee is charged for the use thereof” [ss. 346.61 and 346.66, Stats.].

/2 ‘ - 88.the Wisconsin Supreme Court held that a private parking lot owned by the
American Motors Corporation posted with a sign stating “A.M.C. Parking Only. Violators Will
Be Towed at Own Expense” was not “held-eut-te=the-pubticfor the-usg of their motor vehicles”

within the meaning of s. 346.61, S ity of Kenosha v. Phillips-¥42 Wis. 2d 549, 419 N.W.

2d 236 (1988)]. As a result of that desigien, the Court-upheld the dismissal of an OWI charge

against a person who had been operag = motor-vehicle on the A.M.C. parking lot while
intoxicated.

In reaching this decision, the Court examined the language of s. 346.61, Stats., and its
legislative history. In its opinion, the Court noted that, in 1957, when the Legislature adopted s.
346.61, Stats., it considered adopting s. 11-101 of the Uniform Vehicle Code (“U.V.C.”"). The
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Court noted that while s. 11-101 of the U.V.C. made OWI provisions applicable “upon highways
and elsewhere throughout the state,” s. 346.61 adopted narrower language making OWI penalties
applicable to highways and “all premises held out to the public for use of their motor vehicles.”
The Court noted that:

It can be argued that a reasonable Legislator in 1957 would have
intended to make those antisocial acts either on or off the highway
subject to state or municipal prosecutions. Nevertheless, it is clear
from the statute and the comments to it that the Legislature elected
to enact legislation that on its face was less pervasive in its geo-
graphical sweep than the U.V.C. proposal it had before it. Instead
of making the Rules of the Road applicable on highways and
elsewhere (as suggested by the U.V.C.), it rather chose a more
limited expansion of the statutory sweep. ‘

Although a good argument can be made that different statutes
would more satisfactorily address the problems of drunken driving,
it is not the function of the courts to undo the Legislature’s work
[Kenosha v. Phillips, 419 N.W. 2d, page 240].

1995 Y BI

The Bill would increase the areas of the state where laws against OWI, reckless driving
and duties following an accident apply to include “all premises provided by employers to
employes for the use of their motor vehicles and all premises provided to tenants of rental
housing in buildings of four or more units for the use of their motor vehicles.

Please contact me at the Legislative Council Staff offices if I can be of further assistance
in this matter.

WFnjl;jt




To: Representative David Brandemuehl
From: Representative Sheryl K. Albers
Re: AB 283

Date: April 28, 1995

While I had intended to discuss this with you before AB 283 was up
for public hearing, I was not successful in achieving that goal.
Nevertheless, I wish to advise you of my opposition to AB 283 and
it application to owners of private property.

If the bill were limited to those persons who act recklessly while
on the property owned by another person, I would not be adamant or
vocal in my opposition. However, this bill applies to all private
property and all actions on that property.

If you wish to discuss this further, please contact my office.

Office: P.O. Box 8952 ¢ State Capitol » Madison, Wi 53708-8852 « (608) 266-8531
Message Holline: (800) 362-8472

Home: 56896 Seeley Creek Rd.s Loganville, Wi 53843 « (608) 727-5084

Printed on recycled paper
with soy bass ink.



WISCONSIN ASSEMBLY ROLL CALL
1995-96 SESSION
SPEAKER PROSSER
SEQUENCE NO. 406 AB 283 PASSAGE
SEPTEMBER 19, 1995 BRANDEMUEHL, D. AB 283 PREMISES INCLUDED
3:07 PM FOR PURPOSES OF DRUNK DRIVING
AYES - 43 NAYS - 53 NOT VOTING - 3 PAIRED - 0
[
N NV NAME A N NV NAME AN NAME
AINSWORTH, J. (R) A HUBER, G. (D) N PLOMBON, D. (D)
N ALBERS, S. (R) N HUBLER, M. (D) N PORTER, C. (R)
N BALDUS, A. (D) N HUEBSCH, M. (R) A POTTER, R. (D)
BALDWIN, T. (D) A HUTCHISON, D. (R) N POWERS, M. (R)
BAUMGART, J. (D) A JENSEN, S. (R) N REYNOLDS, M. (D)
N BELL, J,. (D) A JOHNSRUD, D. (R) RILEY, A. (D)
N BLACK, S. (D) N KAUFERT, D. (R) N ROBSON, J. (D)
BOCK, P. (D) A KELSO, C. (R) A RUTKOWSKI, J. (D)
N BOYLE, F. (D) A KLUSMAN, J. (R) N RYBA, J. (D)
BRANCEL, B. (R) N KREIBICH, R. (R) A SCHNEIDER, M. (D)
BRANDE%UEHL, D.(R) A KREUSER, J. (D) N SCHNEIDERS, L. (R)
CARPENTER, T. (D) N KRUG, S. (D) N SERATTI, L. (R)
N COGGS, s. (D) A KRUSICK, M. (D) A SILBAUGH, R. (R)
N COLEMAN, C. (R) A KUNICKI, W. (D) N SKINDRUD, R. (R)
CULLEN, D. (D) A LA FAVE, J. (D) A SPRINGER, T. (D)
N DOBYNS, J. (R) A LADWIG, B. (R) N TRAVIS, D. (D)
N DUEHOLM, R. (D) N LASEE, F. (R) N TURNER, R. (D)
N DUFF, M. (R) N LAZICH, M. (R) A UNDERHEIM, G. (R)
N FOTI, S. (R) N LEHMAN, M. (R) A URBAN, F. (R)
N FREESE, S. (R) N LINTON, B. (D) N VANDER LOOP, W.(D)
GARD, J. (R) N LORGE, W. (R) N VRAKAS, D. (R)
N GOETSCH, R. (R) N MEYER, M. (D) N WALKER, S. (R)
GREEN, M. (R) MORRIS-TATUM J. (D) A WARD, D. (R)
GROBSCHMIDT, R.(D) A MURAT, W. (D) A WASSERMAN, S. (D)
N GRONEMUS, B. (D) N MUSSER, T. (R) N WILDER, M. (D)
N GROTHMAN, G. (R) N NASS, 8. (R) N WILLIAMS, A. (D)
N GUNDERSON, S. (R) A NOTESTEIN, B. (D) A WIRCH, R. (D)
HAHN, E. (R) N OLSEN, L. (R) A WooD, W. (D)
N HANDRICK, J. (R) A OTT, A. (R) N YOUNG, L. (D)
HANSON, D. (D) A OTTE, C. (R) YOUNG, R. (D)
N HARSDORF, S. (R) A OURADA, T. (R) N ZIEGELBAUER, R.(D)
N HASENOHRL, D. (D) A OWENS, C. (R) N ZUKOWSKI, R. (R)
N HOVEN, T. (R) A PLACHE, K. (D) A SPEAKER (R)
VACANT DISTRICT(S) - 0.
24 P voted No




WISCONSIN LEGISLATIVE COUNCIL STAFF MEMORANDUM

One East Main Street, Suite 401; P.O. Box 2536; Madison, WI 537012536
Telephone (608) 266—1304
Fax (608) 2663830

DATE: September 18, 1995

TO: REPRESENTATIVE DAVID BRANDEMUEHL, CHAIRPERSON,
ASSEMBLY COMMITTEE ON HIGHWAYS AND TRANSPORTATION;
AND INTERESTED LEGISLATORS

FROM: William Ford, Senior Staff Attorney

SUBJECT: 1995 Assembly Bill 283, Relating to Areas Where Certain Laws Concerning
the Operation of Motor Vehicles Apply

A. INTRODUCTION

This memorandum explains 1995 Assembly Bill 283 (“the Bill”), relating to expanding
the places where offenses relating to reckless driving, operating a vehicle while under the
influence of an intoxicant (OWT) and the duties of a person involved in an accident apply.

B. CURRENT LAW

Under current law, the laws prohibiting reckless driving and OWI and the laws requiring
a person involved in an accident to notify the owner of damaged property, render assistance to
injured persons and report accidents apply “upon all premises held out to the public for use of
their motor vehicles, whether such premises are publicly or privately owned and whether or not
a fee is charged for the use thereof” [ss. 346.61 and 346.66, Stats.].

In 1988, the Wisconsin Supreme Court held that a private parking lot owned by the
American Motors Corporation posted with a sign stating “A.M.C. Parking Only. Violators Will
Be Towed at Own Expense” was not “held out to the public for the use of their motor vehicles”
within the meaning of s. 346.61, Stats. [City of Kenosha v. Phillips, 142 Wis. 2d 549, 419 N.W.
2d 236 (1988)]. As a result of that decision, the Court upheld the dismissal of an OWI charge
against a person who had been operating a motor vehicle on the A.M.C. parking lot while
intoxicated.

In reaching this decision, the Court examined the language of s. 346.61, Stats., and its
legislative history. In its opinion, the Court noted that, in 1957, when the Legislature adopted s.
346.61, Stats., it considered adopting s. 11-101 of the Uniform Vehicle Code (“U.V.C.”). The
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Court noted that while s. 11-101 of the U.V.C. made OWI provisions applicable “upon highways
and elsewhere throughout the state,” s. 346.61 adopted narrower language making OWI penalties
applicable to highways and “all premises held out to the public for use of their motor vehicles.”
The Court noted that:

It can be argued that a reasonable Legislator in 1957 would have
intended to make those antisocial acts either on or off the highway
subject to state or municipal prosecutions. Nevertheless, it is clear
from the statute and the comments to it that the Legislature elected
to enact legislation that on its face was less pervasive in its geo-
graphical sweep than the U.V.C. proposal it had before it. Instead
of making the Rules of the Road applicable on highways and
elsewhere (as suggested by the U.V.C.), it rather chose a more
limited expansion of the statutory sweep.

Although a good argument can be made that different statutes
would more satisfactorily address the problems of drunken driving,
it is not the function of the courts to undo the Legislature’s work
[Kenosha v. Phillips, 419 N.W. 2d, page 240].

1995 4 L

The Bill would increase the areas of the state where laws against OWI, reckless driving
and duties following an accident apply to include “all prem1ses provided by employers to
employes for the use of their motor vehicles and all premises provided to tenants of rental
housing in buildings of four or more units for the use of. their motor vehicles.

Please contact me at the Legislative Council Staff offices if I can be of further assistance
in this matter. '

WE:njljt



625 ILCS 5/11-414
2. ahall complle, mafatain, and make availsble % the

. public statistical information relating to traffic aecidents
i i ical transport vehicles;

3, may eonduet special investigations of motor vehicle
wmumﬁmndecuppmmmmmmm
, wners, : , COrOners, o Any
othar tndividual memm.
supplementary report subjects such individual to the game
penalties for fallure to report a8 designated under Section
11-406,
P.A. T6-1586, § 11414, off. July 1, 1970. Amended by
PA. 762478, § 1, off. July 1, 1071; P.A. 18-1244, § 1, eff.
Sept. b, 1974, P.A. B2-488, § 1, eff, Sept. 8, 1981; P.A. 83
881, § 1, eff. Jan. 1, 1984, .
Formerly IILRev.5tat.1991, ch. 05 %, 1 11-414.

5/11-415. Municipalities mny require traffic ac-
cident reports

may qn
driver or ownar of a vehitle 'mvoh:%n; a hﬂﬂemneﬁdent
file with the designated municipal a n report
of such accident. All such reports shall be for the confi-
dential use of the municipal office and subject to the
provisions of Section 11-412.

P.A, T6-1586, § 11-418, off, July 1, 1970. Amended by
P.A. 15-1%:, § 1, eff. July 1, 1970; P.A. 83-831, § 1, eff.
Jan. 1,

Formerly [ll.Rev.Stat.1991, ch, 95 %, 111-415,

§/11-416, Furnishing coples—Fees

§ 11=418. copies—Foca, The Department
of State Police may furnish ocopies of an Ilinois State
Police Traffic Accident Report that has been investigatad
by the State Police and shall be paid & fee of 85 for each
such eopy, or in the case of an aceident which was favest:-
goted by an accident reconstrustion officer or accident
reconstruction team, a fee of $20 shall be paid.

Other State law enforesmant agensies or law snforce-
ment apencies of Jocal suthoritivs, as defined under See
ﬁm&lﬂﬂd%%yﬁrﬁh%@tw
accl reports prepared by such agencies may re
ceive a fae not to exceed $6 for each copy or in the sase of
an sccident which was fnvestiguted by an accident recon-
struction officer or accident reconstruction team, the State
or local luw anforcoment agency may receive a foe not to V,

excood $20. :

Any written sccident repart required or requested to be

furnished the Administrator shall be provided without cost
or foo charges authorised under this Section or any other
provislon of law,
P.A. 76-1586, § 11-416, off. July 1, 1970. Amended by
PA 76-2143, § 1, off. July 1, 1971; PA TI-584, § 1, off,
July 81, 1971; P.A. 88-810, § 1, aff. Sept, 14, 1985; P.A.
84-25, Art IV, § 217, off, July 18, 1985; PA_ S4-1044, § 1,
sff. July 1, 1986; P.A. 84-1308, Art. II, § 96, aff. Aug. 25,
1986, ’

Formerly 1ILRev Stat 1991, ch. 95 %, ¥ 11-416.
Asticle 1 of P.A. 84-1308, the Pirst $41h Otntral Amembly Combin-

ing Revisory Act, tesalved multiple actions in the $4th Geanaral Amstn.
bly and made cortain technical correorions,

VEHICLES 202
ARTICLE V. DRIVING WHILE INTOXICATED,
TRANSPORTING ALCOHOLIC LIQUOR,

AND RECKLESS DRIVING
5/11-500. Definitions

§ 11-500. Definitions. For the of interpret
ing Sections 6-206.1 and 6-208,1 of this Code, “firnt of-
fmdufmumnuymmmm,thnmﬁnm
conviction or court assigned supervision for violating Seo-
Hon 11-501, or 2 similar provision of & local ordinance, o o
wnﬁcﬁonhmyothwsmuforammnofdﬁﬁng
while under the influence or a similar offense wheve the
cause of sction is tha same or substantially aimilar to this
Code or any person who has not had & driver's loense
suspension for violating Section 11-601.1 within § years
prior to the date of the current offense, uxcept in cases
where the driver submitted to chemical testing resulting in
an aleohol concentration of 0.10 or more, or any amount of
# drug, substaice, or compound in such person’s blood or
urine resulting from the unlawful use or consumption of
cannabis listed in the Cannabis Contrgl Act? or 8 won-
trolled substance listed M mmmsdy t;“%oawﬁed Sub-

v uen! not guilty of
violating Section 11-501, or & similar provision of a local
ordinance,

P.A. 76-1686, § 11-500, added by P.A. B4-272, § 1, eff.
an. 1, 1086, Amended by P.A. 86-829, § 2, eff. Sept. 21,
1989; P.A. 86-1019, § 7, eff. July 1, 1990; P.A, 86-147G,

Art. 2, § 2-25, off. Jan. 10, 1991,

Formerly Dl.Rev.5tat.1091, ch. 95 %, ¥ 11-500.

1720 TLCS 55071 ot heq,

2720 ILCS 670/100 et segq.

P.A. 86-1475, Art, 2, resolvad multiple actions In the B6th General
PMA. ‘21_3;:?: made oertain technieal corrections in P.A, 36-1 through

5/11-501. Driving while under the influence of
:Itcgohg, other drug, or combination

Tezt of soction as amended by P.A. 871078,
$ % PA 87-2074 § & P.A, 87-1075,
5% and P.A 87-1198, § 6,

. 11501 Driving while upder the tnfluence of aloohal,

drug, or comhination of %‘g&

(8) A person shall not drive or bo in sctual physieal

eontrol of any vehicle within this State while: ‘ |
{1) the aleohol conven the perzon’s blood or

~ breath is 0,10 or more based on the definition of blood
“..atid_breath units in Seetion 11-501.2;
(2) under the influence of alcohol:

(8) under the influence of any other drug or combinas
ﬁnnofdmgsm:}ggmthatmdemﬁcpm
incapable of safely driving;

(4) under the combined influence of aleohol and any
nmmzmwwamtbumdmmpamn

(6) there is any amount of a drug, substance, or
mmmnndh&ongsman’;bkodwurMmmﬁngﬁvm
the unlawful use or consumption of cannabis listed in
the Cannabis Control Act.! or a controlled substance
listad in the Illinois Controlled Substances Act.$

(b) The fact that any person ad with violating this
Section is or has been legally entitied to use slcohol, or




maulting in
_ Amotint of
. 8 blood or
 mptlon of
or & con-
lled Sub-
guilty of
of a local

. § 7, off,
. Bept. 21,
. 861475,

blood o
of blood

203 VEHICLES

other drugs, or any combination of both, shall not consti-
tute & defense against any charge of violating this Section.
(¢) Except as provided under paragraph (d) of this Sec-
tion, every person convictad of violating this Section or a
similar provision of » local ordinance, shall be guilty of &
Class A misdemoanocr and, in sddition to any other crimi-
nal or administrative action, for any second conviction of
violating this Section or @ similar provision of & local
ordinance committed within § years of a previoua violation
of this Section ot » similar provision of a local ardinancs
%nmo!mpgwmnt mt%mofﬁq of
uf or & minimum

10 duya of community service as may be determined by the
cowrt. Every person convictad of violating this Section or
& similar provision of » local ordinanee shall be subject to a
mandatory minimum fine of $500 and & mandstory 5 days
of community sarvice in a program benefiting children if
the person oommitted a violation of paragraph (a) or a
llmﬂp:‘:r:?ilimofthnlwdinmwhﬂamwﬁnga

person 16 years of age or younger. Every person convict-
odlmndtimefwmmmwamﬂu
provision of a local ordinance within § years of a previous
violation of this Section ov & similar provision of a local
ordinance shall be subject to & mandatory minimum fine of
$500 and 10 days of mandatory community service in a
program benefiting children if the current offense was
conunitied while transporting a person 16 years of age or
younger. The imprisonment or assignment under thia
subsection shall not be subject to suspension nor shall the
person be eligibla for probation in order to reduce the
sentence or assignment.

(d) Every parson convicted of commi a violation of
this Section shall be guilt otagpluw&?dﬁvingunder
the influence of alcohol or drugs or & combination of both
which xhall be a Class 4 felony if: ;

{1) the person committed a violation of parsgraph (w)
for the third or subssquent time;

(2) the person committed a violation of paragraph (a)
while driving a school bus with children on bourd;

(3) the person in committing & violation of paragrapl
(=) was Involved in 8 motor vehicle accident that resulted
in great bodily hatm or permsnent disability or disfig-
uremént to another, when the violation was a proximate
eanse of the injuries; or

(4) the person committed & violation of paragraph (a)
for a second time snd has been previously convictad of
violating Section 9-3 of the Criminal Code of 19614
reiating o reckless homicido in which the person was
determined ta have been under the influence of aleohol

oF any other drug or drugx as an element of the offensa.

(o) Afeer a finding of gullt and prior to any final sen-
tancing, or an order for supervision, for an offense based
mpmttmnmhﬁaad%&eﬁmwﬁm

Every parson found guilty of violating this Section,
&& i y.mm&mmmg
proximutely cansed any incident res
nWWmmm‘:,’Mhﬁgbkmtbe

W.Vshiole Code '93 Parph~8

625 ILCS 6/11-501

expense of an emergency response as provided under
Section §-5-8 of the Unified Code of Corrections.?

{(g) The Secretary of Btata shall revoke the driving privi-
lgg@lﬁsnypemnmﬁmdmuthhswﬁmx::a
similar provision of & local ordinancs.

) Ev:g person sentenced under subsection (d) of this
Section und who receives & term of probation or condition-
al discharge shall be required to serve & minimum teym of
Mm.@mmauwdonotthemhﬂm
or conditional di This minimum term
of community sarvice shall not be auspended and shall not
be subject to reduction by the court.

P.A. 78-1588, § 11~601, eff. July 1, 1910. Amended by
P.A. 76-1738, § 1; P.A. T7-675, § 1, off. July 31, 1971;
PA T77-2720, 5 1, &80 Jan, 1, 1978: P A 78-288 & 61, off.
Oct 1, 1978; P.A. 80-1496, § 36, off, Jan. B, 1979; P.A,
82221, § 8, off. Jan. 1, 1982 P.A. 82-811, § 1, off. Jun. 1,
1982; P.A. 82~78S, Art III, § 87, eff. July 13, 1082; P.A,
83-204, § 2, eff. Jan. 1, 1984; P.A, 88-1281, § 1, off. July
1, 1985; P.A. 84-212, § 1, off, Jun. 1, 1986; P.A. 84-898,
% 1, eff. Jan. 1, 1986; P.A. 84-016, § 2, off. Jan. 1, 1986;
A 84-1308, Art. 11, § 96, off. Aug. 25, 1986; P.A. 8-
1394, § 5, eff, Sept, 18, 1986; P.A. 856-308, § 1, eff. Jan. 1,
1988; P.A, 86-581, § 2, eff. Jon, 1, 1980; P.A, 86-1019,
§ T, eff. July 1, 1990; P.A. B6-14T5, Art 2, § 2-25, eff.
Jun. 10, 1991; P.A, 87-274, § 2, off, Jan 1, 1992 P.A 87~
1078, § 2, eff, Jun. 1, 1993; P.A. 87-1074, § 2, off. Jun, },
1998; P.A. B7-1075, § 2, off. Jun. 1, 1993; P.A RT-1198,
§ 6, eff. Sept. 25, 1992,
Formerly DLRev.Stat.1991, ch. 96 %4, ¥ 11-501.

1720 TLCS B50/1 et seq,

2720 ILCS 670/100 et seq.

»720 ILCS 6798,

4780 ILCS 3/8-5-3.

For text of section as amended by P.A. §7-
078, § & P.A 87-1075, § % P.A 87-1198, § &
and P.A 87-1223, § 1, ¢ff July 1, 1993, ses 685
ILCS 5/11-601, post.

For final legislative action, see note followi
il v~y orie Koglios i

5/11-501, Driving while under the influence of
dwhull other m‘, or combination
of both

Text of section as amended by P.A. 87-1078, § %
PA, 87-1075, ¢ & P.A 87-1198, § 6; and
PA, 871228, § 1, off July 1, 1353,

§ 11-501. Driving while under the influence of alcohol,
other drug, or combination of both. -

{s) A person shall not drive or be in actusl physical
control of any vehicla within' this State while:

iy

n I 's blood or

(1) the sloohol concan
breath is 0.10 or morv based on the definition of blood
and breath units in Section 11-501.2; . .

(2) under the influence of aloohol; .
j drugs to & degree renders the person
‘ineapable of safely driving; = - 0 T, T
(thhammﬁnﬁdhﬁ%of%mdw;
other or drugs to s degree rendars the person
incapable of safely driving; or U
thers i amount of a substance, or
2 in ﬁx;nypenm’t wwm resulting from
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625 TLCS 5/11-501 VEHICLES . 204
the unlawful use or of cannabis listed in {f) Every person found of vio!

ths Cannabis Control Acg!w;mmhdmhhaoe .mn;?;.m« m‘v %m
WEWWWWWM‘ mmmmuumedmymmntmulﬁuh
(b} The fast that any sharged with violating this Al appropriate emergency response, shall be Lable for the
Section s or has been cutitlod to use aleohol, or  expense of an response as provided under
other drugs, or sny of both, shall pot const-  Section 5~5-8 of the Unified Code of Corrections.4

tute a defanse aguinat any charge of violating this Section.

Mmmnmmmmwaf&hm
tion, every person eonvicted of this Seetion or

may i
the eourt. Mpmm»avmwmhw&u&cm
aimilgr provision of » local ordinancs shall be subject
mmas&mm.mma

¢omununity service in s benefiting chil-

if the person committed » viclation of paragraph (x)

Mm%ﬂmnfa;hﬂlmdmmwhﬂemm

& parson 18 years ar younger. Every pers

wum;mmgmﬁwmmws

ﬁmﬂarmhndtloulwdmmmﬂﬁa!ymofa
pmvionlvinkﬂonofﬂthmldmﬂu

local ordinance shall be
ﬁneo!mmdlo
& program
mmmiﬁadwhﬂehmmn lpcmmli of

thnmbmmmmhwmmtummam
tbowmuhmutwmhhmwmwwdm&w

sentencs or ass
(&Ewnrypum~mvietodafwmnﬁthngnmhbmof
this Section shall be of aggrevated driving under
the infivence of druzwneomhmtmdhoas
wh{ch:luﬂbolm folony
(l)thepmmmimdammupnuguphw

for the third or subsequent time;

() the person committed a violation of paragraph (a)
while driving % sshool bus with children on board;

{8} the person in & violation of paragraph
(») was involved in » motor accident that resulted

in great bodily harm or permanent disability or disfig-
ummnomoﬂm when the viclation was a proximate
mmotﬂawnxhs; or

the person committed & violation of paragraph (2

!a?iuewdﬁmemdhub‘un lymvictad‘o}
MMWHﬂm(}mﬂmﬂMﬁlﬁiﬂ
ralating to reckiaas homicide in which the person was
determinad to have been under the influence of alcohol
ormyaﬁur&ugwdmpuumwﬂheoﬁem

ora
1o &
days of
drex
ora

to undergo & gvaluation to determine if an
alcohol or other drug sbuse problam exists and the extent
of the problem, Progral thase evaluations
shall be Jicensed by the Department of Alecholism and
Substance Abase, oost of any professional evaluation

shall be paid for by the individual to undergo the
2 paid b'.v mrmd

wmmdMMrﬂoﬁeﬁwdﬂmm
leges of person convicted under this Section or a
:imﬂumvhmafabu!ordinm

mmmymmmmmdmdumhucﬁm(d)who
recelves a term of probation or conditional discharge shall
mclmmmumﬂﬁmuﬁwhnmnfm
onment or shall be assigned & minimum of 30 days of
community service as & condition of the probation or
conditional discharge. mmmminimumm'h&f

imprisonment or sssignment of community service
not be suspended or reduced by the court,
P.A. T6~1586, § 11-601, off. July 1, 1970. Amended by
PA. ‘16—1?88 § 1 P.A. T7-575, § 1, eff. July 81, 1071;
P.A. T1-2120, § 1, eff. Jan. 1, 1973; P.A, T8-25, § 61,
Oct. 1, 1078; P.A. B0-1495, § 36, eff. Jan_ 8, 1979; P.A,
82271, § 8, eft Jan. 1, 198%; P.A, 2011, § 1, off. Jan. 1,

1394, § 5, eff. Sept. 18, 1086; P.A. 85-303, § 1, eff. Jan. 1,
1088; P.A. 86-581, § 2, eff, Jun. 1, 1990- P.A. 86-1019,
§ 7, eff. July 1, 1990; P.A. 86-1475, Art. 2, § 395, off,
Jan. 10, 1981; P.A. 8%27&, § 2, eff, an. 1, 1998 P.A, 87—
1073, § 2, off, Jan. 1, 1998; P.A. 87-1075, § 2, eff, Jau, 1,
1909; P.A. 87-1198, § 6, eff. Sept. 25, 1992; P.A. 87-1222,
51, . July 1, 1998,
Formerly 1L Rev Stat. 1991, eh. 95 %, § 11-501.

1720 ILCS B50/1 et meg.

£720 ILCS 570/100 st seq,

3720 ILCS 5/9-3.

4730 ILCS 5/5-5-3.

For teat of scotion os amended by P.A. 87-
1078, § %, F.A 87-107[, § 2 PA 87-1075, § %
G:i P.A. 87-1195, § 6, sor 625 ILCS 5/11-601.
[

P.A. $7-1073, which incorporated the amendment by P.A, 87-2%4,
made nonsubstantive changes.

P.A. §7-1074, which incorpomited the amendment by P.A. 87-274,
added subsec. (b).

P.A. §7-1075, which the amendment by P.A, 57-274, in
m(:).mmmmmm xod in the fourth
senbence, mscried “uader this subsoction”.

P.A, 87-1198. which incorporated the amendment by PA. §7-274, in
subdes. (d), added par. (4% and mads other nonsubstantive changes.

P.A. §7-1222, which incorporsted the smendment by P.A, §7-274, in
subeac, (o), substitutad “100 bours™ for ~10 days™; and addad snbsac.
(h).

Final legixlative action, 87th Gemral Assernbly.

P.A. 37-1073June 30, 1992

P.A. 87-1074—Junc 26, 1992

P.A, 51=1075-=June 26, 1992

P.A. 57=1198—July 1, 1992

P.A, 57-1222—June 18, 1992

See 3 ILCS 70/6 as to the effect of (1) more than oue amendment of &
#oction st the same semion oF the Genersl Assenbly or (2) two or mare
acta relating to the same subject matter cnacted by the same General
Amenbly.
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‘We don’t get it
:Drunken driving a second-class crime?
" T 00 many Americans Just don’t get it.

Despite education campaigns, thousands of tragedies
and stricter laws against the crime, too many people
- still don’t acknowledge the seriousness of drunken drlvmg
They consider it a second-class crime.

Kill with a gun and expect to do some major prison time — if
not a life sentence or execution. Get drunk and kill with a car
and what happens? No more
. . than a dozen years in prison —
But what is the pUbhc . cut about in half with good

doing about drunken  behavior.

dﬁving before a ‘At least that was the
‘ ‘ sentence imposed Monday on
' tragedy? Often, David Feltes for vehicular

they’re complaining homicide. Feltes spent much
about enforcement. of July 3 drinking and driving
) around the county, ignoring
warnings from family
members. He ended up getting in an accident and killed two
teenagers and injured three others. Fred McCaw, as is common
‘with prosecutors, sought the maximum prison term: 26 years in
this case, including consecutive terms instead of the concurrent
terms judges usually impose. That left room for criticism of the
judge, Alan Pearson, a thoughtful judicial veteran and no

soft touch, who sentenced Feltes to roughly half that term.

It’s convenient for the public to criticize a judge here and
there for this sentence or that after a tragedy. It’s easy when
somebody else’s family is involved. But what is the public

%: doing about drunken driving before a tragedy? Often, they Te

complaining about enforcement.

For example, officials in Galena, Ill., scheduled a town
meeting last mght to address rumors and complaints that police
are staking out taverns to catch intoxicated
drivers. The police say the accusation is
ridiculous. When authorities ran sobriety
checkpoints in Dubuque, there were similar
complaints of “excessive’” enforcement.

See how the crime remains a second-class
offense? We don'’t get serious about it until
somebody is dead or maimed. Never mind that
an arrest for drunken driving may prevent a
killing or maiming — including that of the
driver himself. ‘

: itizens knew about a room full of armed people who were’
gomg out and could harm folks encountered at random, they
‘would demand immediate pohce presence. But if the room is a
‘bar room and the “weapon’ a motor vehicle operated by an
mtoxxcated driver, many of those same citizens would express
concerns about overzealous cops.

. Poliece shouldn’t have to explain or apologize for enforcing
‘the laws. People should explain why they don’t want the laws
enforced. ;



