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CHAPTER 227
ADMINISTRATIVE PROCEDURE AND REVIEW

SUBCHAPTERI 227.26 Legislative review after promulgation; joint committee for review of
GENERAL PROVISIONS administrativerules.
227.01 Definitions. 227.27 Construction of administrative rules.
227.02 Compliance with other statutes. SUBCHAPTER llI
227.03 Application of this chapter ADMINISTRATIVE ACTIONS AND JUDICIAL REVIEW
SUBCHAPTER I 227.40 Declaratory judgment proceedings.

227.41 Declaratory rulings.
ADMINISTRATIVE RULES 227.42 Right to hearing.

227.10 Statementsf policy and interpretations of law; discrimination prohibited.;57 43 pivision of hearings and appeals.

227.11  Extentto which chapter confers rule-making authority 227.44 Contested cases; notice; parties; hearing; records.
227.114 Rule making; considerations for small business. 227.45 Evidence and ditial notice.

227.115 Review of rules décting housing. 227.46 Hearing examiners; examination of evidence by agency
227.116 Rules to include time period. 227.47 Decisions.

227.12 Petition for rules. 227.48 Service of decision.

227.13 Advisory committees and informal consultations. 227.485 Costs to certain prevailing parties.

227.135 Statements of scope of proposed rules. 227.49 Petitions for rehearing in contested cases.

227.14 Preparation of proposed rules. 227.50 Ex parte communications in contested cases.

227.15 Legislative council stéf 227.51  Licenses.

227.16 When hearings required. 227.52  Judicial review; decisions reviewable.
22717 Notice of hearing. 227.53 Parties and proqeedmgs for review
227.54 Stay of proceedings.

227.18 Conduct of hearings. 29755 Record on review
227.19  Legislative review prior to promulgation. 227.56 Additional evidence; trial; motion to dismiss; amending petition.
227.20 Filing of rules. 227.57 Scope of review
227.21 Publication of rules; incorporation by reference. 227.58 Appeals.
227.22 Effective date of rules. 227.59 Certificationof certain cases from the circuit court of Dane county to other
227.23 Forms. circuits.
227.24 Emepgency rules; exemptions. 227.60 Jurisdictionof state courts to determine validity of laws when attacked in
227.25 Revisor. federalcourt and to stay enforcement.
SUBCHAPTERI ch.341, a license required primarily for revenue purposes, a hunt
ing or fishing approval or a similar license where issuance is
GENERAL PROVISIONS merelya ministerial act.
(6) “Licensing” means an agency process relating to the-grant
227.01 Definitions. In this chapter: ing, denial, renewal, revocation, suspension, annulment,-with

(1) “Agency” means aboard, commission, committee,drawalor amendment of a license. o
departmenbr officer in the state government, except the gever (7) “Official of the agency” means a secret@gmmissioner

nor, a district attorney or a military or judicialfafer. or member of a board of an agency
(2) “Code”, when used withoufurther modification, means  (8) “Party” means a person or agency named or admitted as a
the Wisconsin administrative code undeB5.93 partyin a contested case.

(3) “Contestedcase” means an agency proceeding in which (9) “Personaggrieved” means a personagency whose stb
theassertion by one party of any substantial intésedénied or stantialinterests are adverselyfedfted by a determination of an
controvertedby anotherparty and in which, after a hearingagency.
requiredby law a substantiahterest of a party is determined or (10) “Proposedrule” means all or any part of an agesqyto
adverselyaffected by a decision or ordeThere are 3 classes ofposalto promulgate a rule.
contested cases as follows: - o (11) “Register’ means the Wconsin administrative register

(a) A“class 1 proceeding” isproceeding in which an agencyynders.35.93
actsunderstandards conferring substantial discretionary author (15 “Revisor” means the revisor of statutes.

ity upon it. “Class 1 proceedings” include rate making, price set p " . :
ting, the granting of a certificate of convenience and necetsity ] g(;ﬁ)er;lgsj er:‘gfggn%g&!gggghﬁ%?gﬁ%::ﬁg?gﬁfgf ?;VSO"Cy
making,review or equalization of tax assessments and the—gra?nd hich is i db imol . K
ing or denial of a license. andwhich is issued by an agency to implement, interpret or make
specificlegislation enforced or administered by #ygency or to

q t(b) A "clashs tzhprotceeding” is a procet_eding in whiclth an agerlﬁ vernthe oganization oprocedure of the agencjRule” does
etermineswnetner 1o Impose a sanction or penally againstyd incjyde, and £27.10does not apply to, any action or inaction
party. “Class 2 proceedings” include the suspension or revocati

| . . . -
of or refusal to renew a license because of an alleged violatio bran agencywhether it would otherwise meet the definition

law. Any proceeding which could be construed to be both a clg& erthis subsectlon., which:
1 and a class 2 proceeding shall be treated class 2 proceeding. (&) Concerns the internal management of an agencyleesl

(c) A “class 3 proceeding” is any contestese not included "°taffect private rights or interests.

in class 1 or class 2. (b) Is a decision or order in a contested case.
(4) “Hearing examiner” means a person designated under s.(c) Is an order directed to a specificafigmed person or to a
227.430r 227.46 (1)to preside over a contested case. groupof specifically named persons that does not constitute-a gen

(5) “License”includes all or any part of an agency permit; ceeral class, and which is served on fierson or persons to whom
tificate, approval, registration, charter or similar form of permist is directed by the appropriate means applicable tortter The
sion required bylaw, except a motor vehicle operdmticense factthat a named person serves a group of unnamed persons that
issuedunder ch343 a vehicle registration certificate issued undewill also be dected does not make an order a rule.
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(d) Relates to the use of highways and is made known to the(zb) Establishes a list of substances in groundwatetheid

public by means of signs or signals. categories under $60.05
(e) Relates tdhe construction or maintenance of highways or (zc) Establishes ainventory or a hazard ranking under s.
bridges,except as provided in $84.11 (1r) and85.025 292.31

() Relates to the curriculum of, admission to or graduation (zd) Establishes procedures for oil inspection ¢edection
from a publiceducational institution, as determined by each-instinders.168.12
tution. (ze) Relates to establishing features of anatcedures for let
(g9) Relates to the use of facilities of a public library tery games, under §65.27 (1)

(h) Prorates or establishes priority schedules for state pay (zf) Establishes the list of properties on the state register-of his
mentsunder $16.53 (10) (apr temporarily reallocates state montoric places under g4.360r the list of locally designated historic
eysunder s20.002 (1). placesunder s44.45

() Relates to military or navalfairs. (zg) Designates under30.41the lower \Wsconsin state river

() Relates to the form and content of reports, records ‘§#Y- . _
accountsof a state, county or municipal fider, institution or  (zh) Implements the standard for the loweis#énsin state
agency. riverway as required under 80.455 (2) (c)

(k) Relates to expenditures by a state agetheypurchase of ~ (2i) Lists responsible units, as defined i2&7.01 (9)and out-
materials equipment or supplies by or for a state ageocprint  Of—stateunits, as defined in 287.01 (5) with an efective recydl
ing or duplicating of materials for a state agency ing program under £87.11 (3).

(L) Establishes personnel standards, job classifications or(zj) Establishes continuing educational requirementsefair
salaryranges for state, county or municipal employes irckagsi ~ estatebrokers and salespersons undet52.05 (1) (d)
fied civil service. (zk) Establishes guidelinesders.106.21 (2) (4) or (6) for
(m) Determines water levels. the Wisconsin service corps program undetG6.21

(n) Fixes or approves rates, prices or gear unless a statute  (zn) Establishes criteria and standards for certifying instruc
specificallyrequires them to be fixed or approved by rule. ~ torsfor the trapper education program. o
(0) Determines the valuation of securities held by an insurer (ZP) ~ Establishes water quality objectives for priority

(p) Is a statistical plan relating to the administration of rate regatersheds?r priority Iak(_as under 281.65 (4) (dm)
ulationlaws under ch625 or 626. (zq) Designates the Kickapoo valley reserve undét g1 (2)

Is a form the content or substantive requirements of which (25) Establishes geographical areas undet9sl43for the
are(gZescribed by a rule or a statute. q administrationof Wisconsin works under s49.141t049.161

() Is a pamphlet or other explanatory material that is not (¢t) Establishes a rate increase factor und&®8.193 (2)or

intendedor designed as interpretation of legislation enformed a1 0verall rate of return under $96.193 (3)

administeredy an agencybut which is merely informational in Wg‘_O,IC%-3GZa{;;Ztﬂ,;i;J;ger“uﬁggr“g_mlg?geg(f{)‘“(‘g)?a“ (25), as ceated by1995

nature. (14) “Working day” meansany day except Saturdafunday
(s) Prescribes or relates to a uniform system of accourgsiyor andholidays designated in 230.35 (4) (a)

personjncluding a municipalitythat isregulated by the &i€e of History: 1985 a. 1821987 a. 27119, 395 399 403 1989 a. 3156, 335, 341,

the commissioner of railroads or the public service commissioilﬁggé?; 32975% gg% ggg 2%% ?ﬁ gél(%z(g)%l 349,364,419 442, 481, 491,

(t) Ascertains and determines prevailing wage rates and Préroceedingor incorporation of village is not a “contested case” under sub. (3).
vailing hours of labor under $66.293103.49and103.5Q except Westringv. James, 71 W (2d) 462, 238 NW (2d) 695.

i i i i ansd i Floodplain zoningordinance adopted by DNR under s. 87.30 (1) was “rule” under
thatany action or inaction which ascertadsd determines pre (2o P g e B InEDNR. 90 W (2d) 804, 280 NW (2d)
vailing wage rates angrevailing hours of labor under €6.293 702 (1979).

103.49and103.50is subject to judicial review under227.40Q Discussionof what constitutes a rule. efins“rule” and “order” are mutually

(u) Relates to computing or publishing the number of nursiffgcusive. Wis. Elec. Power Co.\DNR, 93 W (2d) 222, 287 NW (2dJLB (1980).
rinciplesof statutory construction apply to construction of rules. Eaforce.

home beds to be added in each health planning area undegss. Bd. viyndon Station, 101 W (2d) 472, 305 NW (2d) 89 (1981).
150.33(2). Schoolboards are not “boards” under sub. (1). Racine Unified School Dist. v

: el . Thompson107 W (2d) 657, 321 NW (2d) 334 (Ct. App. 1982).
(um) Lists over—the—counter drugs covered by mediealst Wherea fundamentand well-defined public policy is evidenced by a rule, a dis

anceunder s49.46 (2) (b) 6. i. chargefrom employment for refusal to violatieat rule is actionable. Mkelman v

(v) Establishes procedures used for the determination E§foit Memorial Hospital, 168 W (2d) 12, 483 NW (2dji11992). .
Definition of “rule” under sub. (13) applied. Plumbing Apprenticeship Committee

allocationsas ghages to agencies under29.865 (1) (fm) v. DILHR, 172 W (2d) 299, 493 NW (2d) 744 (Ct. App. 1992).
(w) Establishes rates for the use of a personal automobil8ee note to s. 445.03, citing 63 AtGen. 154.
unders.20.916 (4) (a) Statedoes not havgurisdiction to enforce \igconsin Administrative Code with

. . . respecto construction of buildings on Oneida Indian Reservation trust land. 58 OAG
(x) Establishes rental policies for state—owned housing un(ml}()lgeg) withdrawn. 65 AttyGen. 276.

s.16.004 (8) See note to s. 227.44, citing 67 Aten. 188.

. i ; genciesare subject to rule-making proceduresnaking discretionary choices
(y) Prescribes measures to minimize the adverse enV|anm&@nif those choices are based on opinions of attorney general. Rule-making proce

tal impact of bridgeand highway construction and maintenanceuredoesnot apply where opinion describes what law mandates. 68Qety. 363.

aut(ngizFefgﬁtggrtgéngzgs for memorial highway CIeSIgnatlon§27.02 Compliance with other statutes. Compliance

with this chapter does not eliminate thecessity of complying

(yj) Relates to standards for memorial highway designatiomh a procedure required by another statute

authorizedunder s84.1042 o _ _ History: 1985 a. 182
(Yk) Relates tstandards for memorial highway designations Chapter227 contemplates the limited use of civil procedure statutes whisbtdo
authorizedunder s84.1038 conflict with ch. 227. Vilgner v State Medical Examining Board, 181 W (2d) 633,

: " . . 511NW (2d) 874 (1994).
(ym) Establishes conditions for a waiver to allow the burning

of brush or other woody material unde287.07 (7) (e) 227.03 Application of this chapter. (1) This chapter

(z) Defines or lists nonattainment areas undgs.23 appliesto cases arising under §6.38 76.39 76.48and76.91

; NOTE: Sub. (1) is epealed and ecreated eff. 5-15-98 b}t995 Wis. Act 351
(za) Is a manual prepared undeR27.15 (7)to provide agen . 7. (B)isep %

cieswith information on drafting, promulgation and legislative (1) This chapter applies to cases arising under s. 76.38, 1993 stats., aad
review of rules. 76.39,76.48 and 76.91.
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(2) Exceptas provided in s108.105 only the provisions of employment relations from promulgating rules relating to
this chapter relating toules are applicable to matters arising outxpandectertification under £230.25 (1n)
of 5.66.191, 1981 stats., €0.65 (2)289.33303.07(7) or303.21 History: 1985 a. 1821987 a. 399

or subchll of ch. 107or ch.102 108 or 949, /ggenczyz’%r%\iisii;i ilng;g)r?t?tioln of Sta;”;? fg]nstitduaed Iadrrtwinistre?_ti\;e rt(ljle—mazkzig%1 0
I . unders. 227. ) stats. [now s. 227.10] and declaratory relief under s. 227.
(3) Any provisionof s.227.42227.440r227.49that is iNCOR  asaccordingly properDiscussion of what constitutes a rule. Schoolwand. Co.

sistentwith a requirement of title 45 die code of federal regula v. Div. of Motor \ehicles, 72 W (2d) 223, 240 NW (2d) 403.

tionsdoes not apply to hearings held under4h. ) Memoranddu;T_Elne?ouncin%| gtenerallpolicies anld spelci?c criteria gm{e[nin% allhdetl:(ij
: . signson good timefor mandatory release parole violations was “rule” and shou
(3m) (a) This chapter does not apply to proceedings befoﬁévebeen promulgated properigtate ex rel. Clifton.woung, 133 W (2d) 193, 394

the department of industryabor and job development relating tovw (2d) 769 (Ct. App. 1986).
housingdiscrimination under €.06.04 (1)o (8), except as pro
videdin s.106.04 (6) 227.11 Extent to which chapter confers rule-making
(b) Only the provisions of this chapter relating to rules aRuthority. (1) Except as expressly providettljs chapter does
applicableto matters arising out girotection against discrimina not confer rule-making authority upon or augment the rule-
tion in a public place of accommodation or amusement undemn¥akingauthority of any agency
106.04(9) and(10). (2) Rule-makingauthority is expressly conferred as follows:
(4) Theprovisions of this chapter relating to contested cases(a) Each agency may promulgate rules interpreting the provi
do not apply to proceedingsvolving the revocation of aftercare sionsof any statute enforced or administered by it, if the agency
supervisionunder s48.366 (5)or 938.357 (5)the revocation of considerst necessary to fdctuate the purpose tife statute, but
paroleor probation, the grant of probation, prison discipline,-maa rule is not valid if it exceeds the bounds of correct interpretation.
datoryrelease under 802.11or any other proceeding involving  (b) Each agency may prescribe forms anocedures in con
the care and treatment of a resident or an inmate of a correctiofmé¢tion with any statute enforced or administered by it, if the
Institution. agencyconsiders it necessary tdesftuate the purpose of the stat
(5) This chapter does not apply to proceedings of the claimse, but this paragraph does not authorize the imposition of-a sub
board,except as provided in s575.05 (5)775.06 (7)and775.11 stantiverequirement in connection with a form or procedure.

2). ) (c) Each agency authorized to exercise discretion in deciding
~ (6) Orders of the elections board undes.86 (6)are not sub  individual cases may formalize the general policies evolfriog
jectto this chapter its decisions by promulgating the policies as rules which the

(7) Exceptasprovided in s230.44 (4) (bm)this chapter does agencyshall follow until theyare amended or repealed. A rule
notapply to proceedings before the personnel commissioraén promulgatedn accordance with this paragraph is valid onlhe
tersthat are arbitrated in accordance wit230.44 (4) (bm) extentthat the agency has discretion to base an individual decision

(8) Thischapter does not apply to determinations made by the the policy expressed in the rule.
secretaryof administration or the secretary of revenue under s. (d) An agency may promulgate rules implementing or inter
22H9-50(1i-985 1621086 a. 311951 a. 32095 1065 A 16064 577 1605 pretinga statute that it will enforce or administer after publication

Istory: a. a. a ; a. ' a- of the statute but prior to the statstefective date. A rule pro
2755622410 6226m 9130 (4) 1995 a. 77227, 351 mulgatedunder this paragraph may not takéeef prior to the

effectivedate of the statute that it implements or interprets.

SUBCHAPTERII (e) An agency may not inform a member of the public in-writ
ing that a rule is or will be in &fct unlesghe rule has been filed
ADMINISTRATIVE RULES ynders.227.200r unless the member of the public requests that
information.
History: 1985 a. 1821991 a. 209
227.10 Statements of policy and interpretations of Designer Section of the Examining Board of Architects, Professional Engineers,

law; discrimination prohibited. (1) Each agency shatiro- Designersand Land Surveyors does not have rulemakinifpority 74 Atty. Gen.
mulgateas arule each statement of general policy and each int po

pretationof a statute which it specifically adopts to govern i
enforcementor administration of that statute. A statement
policy or an interpretation of statute made in the decision of
contestectase, in a private letter ruling undef78.0350r in an
agencydecision upon or disposition of a particular matter
appliedto a specific set of facts does not render it a rule or eon
tute specific adoption of a rule and is not required tgimenu}

?27.114 Rule making; considerations for small busi -
Jiess. (1) (a) In this section, “small business” means a business
entity, including its dfiliates, which is independently owned and
erated and not dominant in its field, and which employs fewer
iﬁoanZS full-time employes or which has gross annual sales of less
an$2,500,000. For purposes of a specific rule, an agency may
definesmall business to include more emplogegreater gross
gated as a rule. ;
(2) No agency may promulgate a rule which conflicts Witﬁmnualsales if necessary to ?dapt the _rule '[9 the needs and _prob
statelaw, lemsof small businesses. A “small business” may also be defined
: . . I L in accordance with other standards established by an agency by
(3) (&) No rule, either by its terms or in its application, may,,
discriminatefor or against any person by reason of sex, race,
creed,color, sexual orientation, national origin or ancestry
(b) A rulemay discriminate for or against a person by reas
of physical condition or developmental disability as defined in
51.01(5) only if it is strictly necessary to a function of the agencgstablishingjifferent standards for the definition of “smhiisi
andis supported by data demonstrqtlng t_hat necessity ness”, the size or segment standards established by thehalile
_ (c) Eachperson dected by a rule is entitled to the same bengye opjective and, to the maximum extdegsible, uniform with
fits and issubject to the same obligations as any other persghe or segment standards previously established by rules of the

(b) Whenever an agency establishefedintstandards for the

definition of “small business” as authorized in p@), the stan
rdsmayapply to either a single rule, a set of rules or every rule

romulgatecdy the agencyln any rule promulgated by an agency

underthe same or similar circumstances. agency.
(d) No rule may use any term removed from the statutes by(2) When anagency proposes a rule that may have ttef
chapter83, laws of 1977 on small businesses, the agency shall consider each of the-follow

(e) Nothing in this subsection prohibits the administrator of theg methods for reducing the impact thie rule on small busi
division of merit recruitment and selection in the departneént nesses:
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(a) The establishment ¢dss stringent compliance or reportingoreparethereport. The department shall prepare the report within
requirementgor small businesses. 30 days after the rule is submitted to the department.
(b) The establishment of less stringent schedules or deadline$3) FINDINGS OF THE DEPARTMENT TO BE CONTAINED IN THE
for compliance or reporting requirements for small businesse®erorT. (a) The report of the department shall contain inferma
(c) The consolidation or simplification of compliance ofion about the ééctof the proposed rule on housing in this state,
reportingrequirements for small businesses. including information on the ééct of the proposed rule on all of
(d) The establishment erformance standards for small busithe following: . _
nessedo replace design @perational standards required in the 1. The policies, strategies and recommendations of the state

rule. housing strategy plan.
(e) The exemption of small businesses from any or all require 2. The cost of constructing, rehabilitating, improving or
mentsof the rule. maintainingsingle family or multifamily dwellings.

(3) Theagency shall incorporate into the proposed rule any of 3. The purchase price of housing.
the methods specified under siB) which it finds to be feasible, 4, The cost and availability of financing to purchase or
unlessdoing so would be contrary to the statutory objectivefevelophousing.

which are the basis for the proposed rule. 5. Housing costs, as defined irL6.30 (3) (ajand(b).
(4) In addition to the requirements unde?37.17 the agency (b) The report shall analyze the relative impact of theces

shallprovide an opportunity for small businesses to participateé@the proposed rule on low— and moderate-income households.

the rule—-making process, using one or maofethe following (4) AppLicasILITY. This section does not apply to egency

methods: rulespromulgated under 227.24
(a) The inclusion in the notice under227.17of a statement P g :
(5) RULE-MAKING AUTHORITY. The department mgyromut

that the rule may have an impact on small businesses. . : 2 .
(b) The direct notification of any small business that iay gateany rules necessary for the administration of this section.
History: 1995 a. 308
affectedby the rule. o

(c) The conduct of public hearings concerning the impact 207.116 Rules to include time period. (1) Eachproposed
therule on small businesses. rule submitted to the legislative council under2€7.15 that

(d) The use of special hearing procedures to retheceost or includesa requirement for a business to obtain a permit, as defined
complexity of participation in the rule—-making process by smalh s.560.41 (2) shall specify the number of business days, ealcu
businesses. latedbeginning on the day a permit application is received, within

(5) Prior to the notice required under 227.17 (1) (a)the Whichthe agencyill review and make a determination on a-per
agencyshallnotify the secretary of commerce and the small-bughit application.
nessombudsman clearinghouse that it proposes to promulgate g2) If any existing rule does not comply with sifi), the
rule that will have an ééct on small businesses. agencythat promulgated the rule shall subndtthe legislative

(6) Whenan agencyunder s227.20 (1) files with the revisor councila proposed revision of tirele that will bring the rule into
arule that is subject to this section, the agency shall include wa@mpliancewith sub.(1). The legislative council staé review
therule a summary of the analysis preparader s227.19 (3) (e) ©f the proposed revision is limited to determinimigether or not
anda summary of the commera$the legislative standing com theagency has complied with this subsection.
mittees,if any. If the ruledoes not require the analysis under s. (3) Subsectiongl) and(2) do not apply to a rule if the rule, or
227.19(3) (e) the agency shall include with the rule a statemeatlaw under which the rulevas promulgated, fefctive prior to
of the reason for the agensyletermination under 227.19 (3m) Novemberl7, 1983, containa specification of a time period for
The revisor shall publish the summaries or the statement in tigyiew and determination on a permit application.
registerwith the rule. (4) If an agency fails to review and ma#aletermination on

(7) Eachagency shall, during the 5-year period beginningpermit application within théme period specified in a rule or
with January 1, 1984, review the current rules of the agératy law, for each such failure the agency shall prepare a report and
werein effect prior to that date and shall consider methods stibmitit to the permit information and regulatory assistance
reducingtheir impact on small businesses as provided under sbhreauwithin 5 business days of the last day of the time period
(2). If any method appears feasible, the agesiwll propose an specified,setting forth all of the following:

amendmento the rule. No review is necessary for any rule that (a) The name of the person who submitted the permit applica

is repealed during the 5-year period. tion and the business activity for which the permit is required.
(8) This section does not apply to: (b) Why the review and determination were not completed
(a) Rules promulgated under227.24 within the specified time period and a specification of the revised

(b) Rules that do not fafct small businesses diregtigiclud  time period within which the review and determination viad
ing, but not limited to, rules relating to county or municipal admircompleted.
istrationof state and federal programs. (c) How the agency intends to avoid such failimethe future.

History: 1985 a. 1821995 a. 2.9116 (5) (5) If an agency fails to review and makeletermination on

. . . a permit application within théme period specified in a rule or

227.115 Review of rules affecting housing. (1) DEFINI- |4 "non completion of the review and determination for that

TIoNs. In this section: . application,the agency shall notify the permit information and
(a) “Department” means the department of admlnIStratIOI’l.regu|atoryassistance bureau.

(b) “State housing strategy plan” means the plan developed(6) (a) An agencys failure to review and make a determina
unders.16.31 tion on a permit application within the time period specified in a
(2) REPORTON RULES AFFECTING HOUSING. If a proposed rule rule or law does not relieve arpgerson from the obligation to

directly or substantially décts the development, constructionsecurea required permit norfakct in any way the agensyauthor
cost or availability of housing in this state, the departmenity to interpret the requirements of or grant or deny permits.
throughthe division of housing, shall prepare a reporthe pre (b) If a court finds that an agency failedreview and make
posedrule before it is submitted to the legislative councilfstah determination on a permit application withime time period
under s227.15 The department may request anformation specifiedin arule or law that finding shall not constitute grounds
from other state agenciekcal governments or individuals orfor declaring the agency/determination invalid.
organizationghat is reasonably necessary for the department taiistory: 1985 a. 182332 1993 a. 521995 a. 27
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227.12 Petition forrules. (1) Unless the right to petitiolor  agencyshall prepargroposed rules in plain language which can
arule is restricted by statute to a designated group or uthiessbe easily understood.
form of procedure foa petition is otherwise prescribed by statute, (1m) EXCEPTION; PREPARATION OF CERTAIN ENVIRONMENTAL
amunicipality an association which is representative of a farmyLessAseD ON FEDERALREGULATIONS. (a) Notwithstandingub.
labor, business or professional group,asmy 5 or more persons (1), anagency may use the format of federal regulations published
havingan interest in a rule may petition an agerezyuesting it to in the code of federal regulations in preparing a proposed rule for
promulgatea rule. publicationor distribution and in preparing a proposed rule fer fil
(2) A petition shall state clearly and concisely: ing if the agency determines that all or part of a statéronmen
(a) The substance or nature of the rule making requested.tal regulatory program is tbe administered according to stan
(b) The reason for the requasid the petitioners’ interest in dards,requirements or methods which are identical to standards,
the requested rule. requirement®r methods specified faill or part of a federal envi

c) A reference to the agensyauthority to promulgate the ronmentalregulatory program.
req(u)estedule. gensya yiop g (b) Notwithstanding sul{1), an agency may use the format of
(3) Within areasonable period of time after the receipt of igderalregulations published in the code of federal regulaiions
petition underthis section, an agency shall either deny the petiti@li€Paringa proposedule for publication or distribution and in
in writing or proceed with the requested rule making. If theféparinga proposed rule for filing the agency determines that

agencydenies the petition, it shall promptly notify the petitione@!l Or part of a state environmental regulatory prograrrr]] is to be
of the denial, including a brief statement of the reason for tRéMinisteredaccording to standards, requirementsmathods

denial. If the agency proceeds with the requested rule making® ich are similar to standards, requirementtsnethods specified

shallfollow the procedures prescribed in this subchapter for all or part of a federal environmental regulato_ry program.

History: 1985 a. 182 (2) AnaLysis. (a) An agency shall prepareplain language

ananalysis of each proposed rule, which shall be printedtigth

227.13 Advisory committees and informal consulta - proposedrule when it is publishedr distributed. The analysis
tions. An agency may use informabnferences and consulta shall include a reference to each statute that the proposed rule
tionsto obtain the viewpoint and advice of interested persons wittierprets, each statute that authorizes its promulgatieach
respecto contemplated rule making\n agency also may appointrelatedstatute or related rule and a brief summary of the proposed
a committee of experts, interested personsepresentatives of rule.

the public to advise itvith respect to any contemplated rule mak  (p) If the proposed rule is preparedtive format authorized
ing. The committee shall have advisory powers only undersub.(1m), the analysis shall include a reference to the fed
History: 1985 a. 182 eralregulation upon which it is based. If the proposed rule is pre

227.135 Statements of scope of proposed  rules. IIparedlntheformatauthorlzed under sgbm) but differs from the

(1) A ageny shalprepare  Satement o theScope of any (FSTSguton a2 permited ynder s () e avabss
]E(t;ﬁ\(t)l\}vﬁ]lgps topromulgate. The statement shall include all of t deralregulation upon which it is based.
’ - — (3) REFERENCETO APPLICABLE FORMS. If a proposed rule
(2) A description of the objective of the rule. requiresa new or revised form, an agency shall include a reference
(b) A description of existing policies relevant to ke and tg the form in a note to the proposed rule and shall attatiteto
of neV_VpO|ICIes pr_Oposed to be included in the rule and an analyﬁ'@posedu|e a copy of the forror a description of how a copy
of policy alternatives. may be obtained. The revisor shall insert the reference in the code
(c) The statutory authority for the rule. asa note to the rule.
(d) Estimatesf the amount of time that state employes will (4) FiscaL EsTIMATES. (a) An agency shall prepare a fiscal
spendto develop the rule and of other resources necessaryettimatefor each proposed rule before it is submitted tdefis
developthe rule. lative council staffunder s227.15

(2) Until the individual or body with policy-making powers (b) The fiscal estimate shall include the major assumptions
overthe subject matter of a proposed rule approves a statemenisefdin its preparation and a reliable estimate of the fiscal impact
the scope of the proposed rudestate employe orfifial may not  of the proposed rule, including:

performany activity in connection with drafting the proposed rule 1. The anticipated ffct on countycity, village, town, school
exceptfor an activity necessary to prepare the statemetiteof gistrict, technical college district and sewerage district fiscal lia
scopeof the proposed rule. If the individuallmody with policy—  pjlities and revenues.

makingpowers over the subject matter of a proposed rule does not, A projection ofthe anticipated state fiscafedt during the

disapprovehe statement of the scope of the proposed rule withj Y Lo - -
30 days after the statemeistpresented to the individual or body?nqg:&tg)r']e;g'tlg?uﬁgg a projection of the net annualized fiscal

the statement is considered to be approved. (c) If a proposed rule interpreting or implementing a statute has
(3) Theagency shall send the statemerthefscope of a pfo no independent fiscal f&fct, the fiscal estimate prepared under

posedrule to the revisor for publication in the registe®dn the ; :
sameday thatthe agency sends the statement to the reiser this subsection shall be based on the fisdalotfof the statute.

agencyshall send a copy of the statement to the secrefary (d) Ifaproposeq rulg is .revised so that its fisdalatfis signift
administration. The individualor body with policy-making pow ~ ¢&ntly changed prior tdts issuance, an agency shall prepare a
ersoverthe subject matter of a proposed rule may not take actigyisedfiscal estimate before promulgating the rule. The agency
on a statement of the scope of the proposed rule amglast 10 shall give notice of a revised fiscal estimate in the same manner

daysafter publication of the statement in the register thatnotice of the original estimate is given.
(4) This section does not apply to egency rules. (4m) NOTICE OF SUBMITTAL TO JOINT LEGISLATIVE COUNCIL
History: 1995 a. 106 sTAFF. On the samday that an agency submits a proposed rule to

the joint legislative council stafinder s227.15 the agency shall
227.14 Preparation of proposed rules. (1) Form AND  preparea written notice of the agensysubmittal to the joirlegis
STYLE. In preparing a proposed rule, an agency shall adhere slaltive council staf. The notice shalinclude a statement of the
stantiallyto the form and stylesed by the legislative referencedateon which the proposed rule has been submitted to the joint
bureaduin the preparation of bill drafts and the form and style-spedegislativecouncil stafffor review of the subject matter of theo-
ified in the manual prepared by the legislative cowstall and the posedrule and of whether a public hearing on the proposed rule
revisorunder s227.15 (7) To the greatest extent possible, aiis required, and shall identifshe oganizational unit within the
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agencythat is primarily responsible for thromulgation of the staff mayinclude in its report recommendations concerning pro
rule. The notice shall be approved by the individual or body wittosedrules which the agency shall submit with the notice required
policy-makingpowersover the subject matter of the proposednders.227.19 (2)
rule. The agency shall send the notice to the revisor for publica (4) NoTICE OF CHANGESIN RULE-MAKING AUTHORITY. When
tion in the register On the same day that the agency sends tbgerthe rule—making authority of an agencyelsninated or sig
noticeto the revisarthe agency shall send a copy of the notice tificantly changed by the repeal, amendment or creation of-a stat
the secretary of administration. ute, by the interpretive decision of a court of competent
(5) CoPIESAVAILABLE TO THE PUBLIC AT NO COST. An agency jurisdiction or for any othereason, the legislative council staf
uponrequest, shall make available to the public at no cost a cahwall notify the joint committee for review of administrative rules
of any proposed rule, includirtge analysis, fiscal estimate andandthe appropriate committees of eduthuse of the legislature as
anyrelated form. determinedby the presiding diter of each house. Th@&ibsee
(6) WITHDRAWAL OF A RULE. (@) Notwithstanding £27.01 tion applies whether or not the rules of the agencyusmer
(10), in this subsection, “proposed rule” means all of the agencyeview by the legislative council stadt the time of the change
proposalto promulgate a rule. rule-makingauthority

(b) An agency may withdraw a proposed rule at any time prior (5) ANNUAL REPORT. Th_e legislative council staghall submit
to filing under s227.20by notifying the presiding §iter of each an annqal report to the chlef clerk of each house of the legislature,
houseof the legislature and the legislative council fsaffits ~ for distribution to the legislaturender s13.172 (2) and to the
intentionnot to promulgate the proposed rule. governorsummarizing any action takemd making recommen

(c) A proposed rule shall be considered withdrawn on Dece@“onsm_ streamline the rule-making process eliminate obso
ber31 of the 4th year after the year in which it is submitted to tH&f€; duplicative and conflicting rules. _ _
legislativecouncil stafunder s227.15 (1) unless it has been filed ~ (6) PuBLIC LiaisoN. The legislative council staghall assist

in the ofice of the revisor under 827.20 (1)or withdrawn by the thepublic in resolving problems related to rules. issistance
agencybefore that date. No action byegislative committee or Shallinclude but is nolimited to providing information, identify

by either house of thiegislature under £27.19delays the date ing agencypersonnel who may be contacted in relation to rule-

of withdrawal of a proposed rule under this paragraph. makingfunctions, describing the location where a copg rule,
History: 1985 a. 1821987 a. 22253 1993 a. 3991995 a. 106 proposedule or form isavailable and encouraging and assisting
participationin the rule-making process.
227.15 Legislative council staff. (1) SUBMISSIONTO LEG- (7) RULESPROCEDURESMANUAL. Thelegislative council stéf

ISLATIVE COUNCIL STAFF. Prior to apublic hearing on a proposedandtherevisor's bureau shall prepare a manual to provide-agen
rule or, if no public hearing is required, prior to notice under gieswith information on drafting, promulgation and legislative
227.19 an agency shall submit tieoposed rule to the legislativereview of rules.

council staf for review Theproposed rule shall be in the form History: 1985 a. 1821987 a. 1861989 a. 31

required under s.227.14 (1) and shall include the material

requiredunder s227.14 (2Xo(4). An agency may not hold a pub 227.16 When hearings required. (1) Except as provided
lic hearing on a proposed rule or give notice und22.19until  undersub.(2), all rule making by an agency shall be preceded by
afterit has received a written report of the legislative cowstall noticeand public hearing as provided in 887.17and227.18
review of the proposed rule or until after the initial review period (2) Subsectior{1) does nofipply if any of the following con

of 20 working days under suf2) (intro.), whichever comes first. ditions exist:

An agency may give notice afpublic hearing prior to receipt of  (b) The proposed rule brings an existing rule into conformity
the legislative council stafeport. This subsection does aiply  with a statute that has been changeeracted or with a control

to rules promulgated under227.24 ling judicial decision.

(2) ROLEOFLEGISLATIVE COUNCIL STAFF. The legislative coun (c) The proposed rule is promulgated und@23.24 in which
cil staf shall, within 20working days following receipt of a pro %asethe agency shall hold a hearing unde&?sz.zi (4)

posedrule, review the proposed rule in accordance with this su : . .
section. With the consent of the director of the legislative coun%i@ (d) The proposed rule is being promulgated at the direofion

staff, the review period may be extended for an additional e joint committee for review of administrative rules under s.
working days. The legislative council dtahall act as a clearing 7.26(2) (b). ] . .

housefor rule drafting and cooperate with the agency and the reyi_(€) The proposed rule and tfiscal estimate required under s.
sorto: 227.14(4) are published in the notice section of the register with

; ; : statement that the proposed rule Widl promulgated without
inté%)dslt:f)e;)/:rgv%JTgeatsé?thugop:?/oSg;Z%nzI: nder which the agen(g/ublic hearing unless a petition is received by the agency within

(b) Ensure that the promulgation procedures required by tﬁ%qays after publication of the notice, sigiycany of the follow
chapter are followed. '

(c) Review proposed rules for forstyle and placement in the
code.

(d) Review proposed rules to avoid conflict withdoiplication
of existing rules.

(e) Review proposed rules for adequate references to rel

statutesrul_es and forms. . . (3) If the agency receives a petition under $Rp(e) it may
() Review proposed rules for clarigrammar punctuation ot proceed with the proposedie until after it has given notice
anduse of plain language. _ _ _ and held a public hearing under 287.17and227.18
(9) Reviewproposed rules to determine potential conflicts and (4) The exemptions in sul§2) donot apply if another statute
to makecomparisons with related federal statutes and regulatioggecificallyrequires the agendg hold a hearing prior to promul
(h) Review proposed rules for compliance with the requirgatingthe proposed rule under consideration.
mentsof s.227.116 (5) If a hearing is not required becausawmfexemption under
(i) Streamline and simplify the rule-making process. sub.(2), the agency may hold a hearing on the proposed rule under
(3) AssISTANCETO cOMMITTEES. The legislative council staf $s.227.17and227.18
shallwork with and assist the appropriate committees of the legis (6) For the purpose ofoliciting public comment, an agency
lature during the rule-making process. The legislative councitay hold a hearing on the general subject matter of possible or

1. Twenty—five natural persons who will befedted by the
proposedule.

2. A municipality that will be d&cted bythe proposed rule.

3. An association which is representative of a farm, labor
agu(iinessor professional group that will befatted by the pro
fdSedrule.
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anticipatedrules before preparing a proposed rule in draft form. (a) Explain the purpose of thearing and describe how testi
A hearing held under this subsection does not satisfiethére  mony will be received.
mentof sub.(1) with respect to the promulgation of a specific-pro  (b) At the beginning ofhe hearing, present a summary of the
posedrule. factualinformation on which the proposed rule is based, including
History: 1985 a. 1821995 a. 106 anyinformation obtained from aadvisory committee, informal
. . S . conferenceor consultation.
gézlnlci/shgltlj't ice of hearing. (1) If a hearing is required, the (c) Afford each interested person or a representative the-oppor
N ) . . . tunity to present facts, opinions ogaments in writing, whether
_ (@) Send written notice of the hearing to the revisor for pUb“CBE not there is an opportunity to present them arally
tion in the register and, if required, publish the notice in a local N .
(d) Keep a recordf the hearing in a manner the agency censid

newspaper. ersdesirable and feasible
(b) Send writtemotice of the hearing to each member of thé (2) The person conducting the hearing may:

legislaturewho has filed a written request for notigith the revi . . . .
sor. Upon request, the revisor shall furnish an agency with the (&) Limit oral presentations if the hearing would be unduly
nameand address of each legislator who has requested noticiEndthenedy repetitious testimony _

(bm) Send written notice of the hearingttee secretary of (b) Question or allow others present to question the persons

administratioron the same day that the notice is sent to the revigsP€arng.

underpat (a). (c) Administer an oath or fffmation to any person appearing.
(c) Take any action it considers necessary to provide notice to(d) Continue or postpone the heariog specified date, time
otherinterested persons. andplace.

(2) The notice under sul(l) shall be given at least 10 days _(3) (&) If the agency dicer or a quorum of thboard or com
prior to the date set for a hearing. Notice through the registef#$sion responsible for promulgating the proposed rule is not
consideredo have been given on the first or 15th day of the monh€Sen@t the hearing, the procedures in this subsection apply
following publication oy if applicable, on the date prescribed (b) At the beginning of the hearing, the person conducting it
unders.227.22 (4) shallinform those present that any person who presents testimony

(2m) Thenotice under sulf1) shall be approved by the indi 2tthe hearing may present his or hepement to the agencyfof
vidual or body with policy-making powers over the subject matt&f"; board or commission prior to promulgatiohthe proposed
of the proposed rule. rule if the request to do so is made in writing at the hearing.

(3) The notice under sulfl) shall include: (c) If required bythe agency dicer, board or commission, an

(a) A statement of the date, time and place of the hearing.2rgumenshall be [()jre?]ented to theéagbency(/jln writing. If ogliar

(b) Either the text of the proposed rule in the form specified mentsare permitted, the agencyfioér, board or commission may

: . fﬂmose reasonabldimitations on the length and number of
s.227.14 (1) oran informative summary of thefegt of the pre 504 ancetn conserve time and preclude undue repetition.

posedrule. If theagency chooses to publish an informative sum :
mary rather than the full text of a proposed rule, the notice shall (4) T @ record of the hearing has been madgmentsbefore
agencyofficer, board or commission shall be limited to the

include a description of how a copy of the text may be obtalnrecordof the hearing,

from the agency at no clge. . , .

. . (4) The procedures required Kyis section do not supersede
aggr?c ysrggfggsn(t:oe ptfort;ﬁgsgg“i;cg)ér%;?gég%jgg%g@g; ti’Baroceduresequiredby any statute relating to a specific agency or
utewhich the pro_posed rule interprets. togggrwl?ggg gle;g; of rules under consideration.

(d) An analysis of the proposed rule. o ) _ )

(e) The fiscal estimate required unde27.14 (4)or asum 227.19 Legislative review prior to promulgation.
mary of the fiscal estimate anddscription of how a copy of the (1) STATEMENT OF PURPOSERULE-MAKING POWERS. (@) Article IV
full fiscal estimate may be obtained from the agency at nge:harOf the constitutiorof this state vests in the legislature the power

(f) If the proposed rule will have arfedt on smalbusinesses, '© Make laws, and thereby éstablish agencies and to designate
asdefined under £27.114 (1) aninitial regulatory flexibility ~29encyfunctions, budgets and purposésticle V of the consitu
analysis which shall contain a description of the types of smafc" Of this state chages the executive with the responsibility to
businessethat will be afected by the rule, a brief description ofcXPediteall measures which may be resolved upon by the legisla
the proposed reporting, bookkeeping and other procedu e ) . - .
requiredfor compliance with the rule and a description of the (b) The legislature recognizes the néedeficient adminis

types of professional skills necessary for compliance with tHgationof public policy In creating agencies and designating their
rule. functionsand purposeshe legislature may delegate rule—making

o . authorityto these agencidse facilitate administration of legisla
() Any additional matter required by statute. tive policy. The delegation of rule—-making authority is intended

(4) An agency may modify a proposed rule prior to a heariqg eliminate the necessity of establishing evadministrative

without providing additional notice under this section if the mod|a : . A .
g . specf general public policy by legislation. In so doihgw
fication is germane to the subject matter of the proposed Hhale. gver,the legislature reserves to itself:

this subsection, an agensyproposal to delete part of a propose . . .

rule for which noticewas given under sutl) shall be treated as . 1+ 1he right to retract any delegatiofrule-making auther

a germane modification of the proposed rule. ity. . . . .
(5) Failureof any person to receive notice of a hearing on prp 2+ The right to establish any aspect of general policy by-legis

posedrule makingis not grounds for invalidating the resulting/@tion, notwithstanding any delegatiai rule-making authority

rule if notice ofthe hearing was published as provided in §lip. 3. The right and responsibility to designate the method for
(a). rule promulgation, review and modification.
History: 1985 a. 1821985 a. 332.253 1987 a. 2531995 a. 106 4. The right to delay or suspend the implementation of any

pose a5 b roquire second hearioun County vHSS Dept 103 W (a6 37, "ale Or proposed rule while under review by the legislature.
307NW (2d) 247 (1981). (2) NOTIFICATION OF LEGISLATURE. An agency shall submit a
notice to the presiding éter of each house of the legislature
227.18 Conduct of hearings. (1) An agency shall hold a whena proposed rule is in final draft form. The notice shall be
public hearing at the date, time and place designated imdtficee  submittedin triplicate and shall be accompanied by a report in the

of hearing. The person conducting the hearing shall: form specified undesub.(3). A notice received under this sub
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sectionon or after November &f an even—-numbered year shalcochairpersonsf a committee take either of the following actions
be considered received on the first day of the next regular sessigthin the 30-day period, the committee review period for that
of the legislature. Each presidindioér shall, within 7 working committeeis continued for 30 days from the date the fastion
days following the day on which the noticand report are is taken:

received,refer them to one committee, which may be either a 3. Request in writing that the agency meet with the committee
standingcommittee or a joint legislative committee created biy, review the proposed rule. The continuation of the review period
law, except the joint committee for review of administrative rulegeginson the date the request is sent to the agency

The agency shall submit tive revisor for publication in the regis b. Publish or post notice that the committee will hold a meet

ter a statement that a proposed rule has been submitted to-the-Hbe : : : ;
= ) . . .~ ing-or hearing to review the proposed rule and immediately send
sidingofficer of each house of the legislature. Each presiufiirg acopy of the notice to the agencyhe continuation of theeview

cershall enter a similsstatement in the jo_urnal of his or her hous%eriod begins on the date the notice is published or posted, which
(3) Form oF REPORT. The report required under syB) shall o\ qris earlier

bein writing and shall include the proposed rule in the fepmaci o If ittee. b o te of rth

fied in s.227.14 (1) the materiaspecified in s227.14 (2to (4), . 2- |facommittee, by a majority vote of a quororthe corm

acopy of any recommendations of the legislative counciatef Mitte€, recommends modifications in a proposed rule, and the
agency,in writing, agrees to make maodifications, the review

an Z:)azsgét;—r:zrin:%?:insiggllkllgcrl]l:ai% for the proposed rule periodfor both committees is extended either to the 10th working
X e 8 ‘day following receipt by the committees of the modified proposed
(b) An explanation of any modification made in the proposegje or to the expiration of the revieperiod under subd.., which
rule as a result of testimony received at a public hearing.  everis later There is no limit either on the number of modification
(c) A list of the persons who appeared or registered for ggreementshat may be entered into or on the time within which
againstthe proposed rule at a public hearing. modificationsmay be made.
~ (d) A response to the legislative council ttaicommenda 3. An agency mayon its own initiative submit a germane
tionsunder s227.15indicating: modificationto a proposedule to a committee during its review
1. Acceptance of the recommendations in whole or in panperiod. If a germane modification is submitted within the final 10
2. Rejection of the recommendations in whole or in part. daysof a committee review period, the review period for both

3. The specific reason for rejecting any recommendation.C‘)?“"‘!ttee?;)S ?;;tedn?ed for 10 ytxzorkinfgt:] d?ﬁ’ s. Ifa g%rma.netrr]nodti;]i
. cationis submitted to a committee after the committee in the other
(€) Except as providednder sub(3m), for all proposed rules ousehas concluded its jurisdiction over the proposed rule, the
urisdiction of the committee of the other house is revived for 10
orking days. In this subdivision, an agereproposal to delete
>(\l\),artof a proposed rule under committee review shall be treated as

agermane modification of the proposed rule.
4. An agency maynodify a proposed rule following the cem

thatwill have an dict on smalbusinesses, as defined under
227.114(1), a final regulatory flexibility analysis, which shall
containas muchinformation about the following as the agenc
can feasibly obtain and analyze with its existing fstahd
resources:

1. The agency reason for including or failing to include in

the proposed rulanyof the methods specified under2€7.114 mitteereviewperiod if the modification is germane to the subject
(2) for reducing its impact on small businesses o matterof the proposed rule. If a germane modification is made,

2. A summary of issues raised by small businesses during g}%agency shall recall theroposed rule from the chief clerk of

heari h d rul h in th d hhouse of the legislature. The proposed mith the germane
earingson the proposed rule, any changes in the proposed IWi§ification, shall be resubmitted to the presidinjaafr in each

as a result of alternatives suggested by small businesses an(il1 e

reasonsfor rejecting any alternatives suggested by small-bug e\ period shall begin agairFollowing the committee review
nesses. , period,an agency may nohake any modification that is not ger
3. The nature of any reports and the estimated cost of thg{aneto the subjectatter of the proposed rule. In this subdivi
preparatiorby small businesses that must comply with the rulesjon, an agency proposal to delete part of a proposed rule under
4. Thenature and estimated cost of other measures and-invesimmitteereview shall be treated as a germane modificaifon
mentsthat will be required ofmall businesses in complying withthe proposed rule.

therule. 5. If a committeeén one house votes to object to a proposed
5. Theadditional cost, if anyto the agency of administeringrule under par(d), the chairperson or cochairpersons ofdbi
or enforcing a rule which includesy of the methods specifiedmittee shall immediately notify the chairperson or cochairpersons
unders.227.114 (2) of the committee to which the proposed rule was referréiein
6. The impact on public health, safety and welfare, if, angtherhouse. Upon receipt of the notitlee review period for the
causeddy including in the rule angf the methods specified undercommitteein the other house immediately ceaaad no further
s.227.114 (2) actionon the proposed ruleay be taken under this paragraph, but
(3m) ANALYSISNOTREQUIRED. The final regulatorflexibility ~— the committee may proceed under .p@h) to object to the pro
analysisspecified under sul3) (e)is not required for any rule if posedrule.

eof the legislature as provided in s@b) and thecommittee

the agencyafter complying with s227.114 (1)to(5), determines 6. If a committee has not concluded its jurisdiction over a pro
thatthe rule will not have a significant economic impact aula  posedrule before the day specified undet3.02 (1)for the next
stantialnumber of small businesses. legislatureto convene, that jurisdiction immediately ceases and,

(4) CommiTTeEE REVIEW. (@) Notice of referral. Upon receipt within 7 working days after that date, the presidirficef of the
of notice that a proposed rule has been referred to a commi#gpropriatenouse shall refer the proposed naehe appropriate
undersub.(2), the chairpersonr chairpersons of the committeestandingcommittee or joint legislative committee created by, law
shall notify in writing, each committee member of the referral.exceptthe jointcommittee for review of administrative rules, as

(am) Committee meeting. A committee may be convenedprovidedunder sub(2). The committee review period thags
uponthe call of its chairperson or cochairpersons to revipvoa interruptedby the loss of jurisdiction under this subdivisimmn
posedrule. A committee may meet separately or jointly with th&inuesfor the committee to which the proposed rule is referred
othercommittee to which the notice and report were referfed. underthis subdivision beginning on the date of referral under this
committeemay hold a public hearing to review a proposed rulsubdivision.

(b) Committee review period. 1. Except as provided under (c) Agency not to promulgate rule during committee review.
subd5., the committee review period for each committee extenés agency may not promulgate a proposed rule during the com
for 30 days after referral under syB). If the chairperson or the mittee review period unless botommittees waive jurisdiction
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overthe proposed rule prior to the expiration of the review period. (¢) Agency not to promulgate rule during joint committee

A committee may waive its jurisdiction by adopting, bypajority review. An agency may not promulgate a proposed rule to which
vote of a quorum of the committee, a motion waiving the commia committee has objected unless the joint committee for refiew
tee’sjurisdiction. The committee shall report its action in writingedministrativerules, under pafd), nonconcurs in thaction of the

to the joint committee for review of administrative rules within Zommittee,or until a bill introduced under pafe) fails to be

working days after the waiver action. enacted.An agency may promulgate apgrt of a proposed rule
(d) Committee action. A committee, by a majority vote af t0 which no objection has been made.
guorumof the committee during the review period under (g (d) Joint committee action. The joint committee for review of
may object to a proposed rule for one or more of the following readministrativerules may nonconcur in a committ@ebjection to
sons: aproposed rule by voting to nonconcur during the review period
1. An absence of statutory authority Underpar (b) If the joint committee for review of administrative

; ; ulesobijects to a proposed rule, an agency may not promtifgate
2. An e_megency reIatnng_ o pu.b||c _hea_lth, safety or WelfareE)roposedrule until a bill introduced under pgpe) fails to be
3. Afailure to comply with legislative intent. enacted. Thejoint committee for review of administrative rules
4. A conflict with state law may object toa proposed rule only for one or more of the reasons
5. A change in circumstanceice enactment of the earliestspecifiedunder sub(4) (d).
law upon which the proposed rule is based. (e) Billsto prevent promulgation. When the joincommittee
6. Arbitrariness and capriciousness, or imposition of dor review of administrative rules objects to a proposed rule it
unduehardship. shall,within 30 days of the date of the objectioriyoduce in each

(e) Part of a proposed rule. An agency may promulgate anyhouseof the legislature, for considerationaaty regular session,
part of a proposed rule which is not objected to by a committebill to support the objection. Miin 10 working days after

(5) JOINT COMMITTEE FOR REVIEW OF ADMINISTRATIVE RULES. mtroductlon,the‘pre5|d|ng diicer qf each hoysef the Ieglslature
(a) Referral. If a committee objects to a proposed rule, the-corﬁha” refer the bill to the appropriate standing committee.
mittee shall report the proposed rule and the objection to the pre(f) Timely introduction of bills; effect. If both bills required
siding officer of the appropriate house within 2 working days aftéfnderpar (e) are defeated, or fail to be enacted in any athe®
makingthe objection. The presidingfisr shall refer the pro  ner, the agency may promulgate the proposed rule that was
posedrule and the objection to the joint committee for review gibjectedto. If either bill becomes lawhe agency may not pro
administrativerules within 5 working days after receiving themulgatethe proposed ruléhat was objected to unless a subse
committeereport. quentlaw specifically authorizes its promulgationThis para

(b) Joint committee review period. 1. The review period for graphapplies to bills |n_tr0duced on or after tiay specified under
the joint committee for review of administrative rules extends for, 13:02 (1)for the legislature to convene and before February 1
30 days after a proposed rule and objection are referred to it. Ph&N €ven—numbered year _ _
joint committee for review of administrative rules shall meet and (9) Late introduction of bills; effect. If the bills required under
takeaction in executive session during that period, exceptfthapar.(e) are introduced on or after February 1 obaen-numbered
the cochairpersons take either of the following actions within théarand before the next regular session of the legislature com

30-dayperiod, the joint committee review period is continued fdhences, as provided underl8.02 (2) the joint committee for
30 days from the date the first action is taken: review of administrative rules shall reintroduce the billstba

rst day of the next regular session of the legislature, unless either

a. Request in writing that the agency meet with the join’[—cor’[;('30 ) - g > ;
mittee for review of administrative rules to review the proposegeuseadversely disposes of either bill. If the joint commifere

rule. The continuation of the review period begins on the date ({rﬁé"ewm adm|n|stratt|ve rulels u?qtured to rglntrlod;Jce Lhehb,'[lrlls'
requesis sent o the agency e agency may not promulgate tpeoposed rule to which the

. . - . ) bills pertain exceptas provided in par(f). If either house
of adminisirative riies wil hold & meeting or hearng to redy  20verseiisposes of either bil, the agency may promuigate the
praposedrule and immediately send a coglythe notice to the proposedule that was objected to. this paragraph, “adversely

agency. The continuation of the review period begins ondaie ﬁ:;%;i:.)f means that one house has voted in one dfllfey
the notice is published or posted, whichever is earlier . - .
L . . S . 1. To indefinitely postpone the bill.

2. If the joint committee for review afdministrative rules, by o T in the bill
amajority vote of a quorum of the committee, recommends-modi - 10 honconcur in the bill.
ficationsin a proposed rule, and the agerinywriting, agrees to 3. Against ordering the bill engrossed.
makemodifications, the review periddr the joint committee for 4. Against ordering the bill to a 3rd reading.
review of administrative rules is extended either to the 10thwork 5. Against passage.
ing day following receipby the joint committee of the modified . Against concurrence.
proposecdule or to the expiration of the review period under subd. (6) PROMULGATION PREVENTIONPROCEDURE. (a) Thelegisla

1., \é\(?lchtgver IS Iatethhetrﬁ Its no l'{)n't elttherdon Ehe numtbher tc.)fture may not consider a bill required by s@@) (€)until the joint

m.(t’h.'n'cah'.o';‘amgredefme? Sn ?n maby rﬁ edn ered Into or on the Urg&m mitteefor review of administrative rules has submitted a-writ

within which modifications may be made. _ tenreport on the bill. The report shall be printed as an appendix
3. If both committees object to a proposed rule, each objecti@neach bill and shall contain:

hasa separate review period beginning on the date of its receipt. 1. An explanation of théssue involving the proposed rule

ot gormhg éﬂﬂ:g?“;g‘éﬁé%‘;}ogri\;'?‘ég Fﬁjsfg:j”'rStlrstt')Ve%;Jé?;};‘a%bjectedto and the factual situation out of which the issue arose.
uded its jurisdiction ov u -

specifiedunder s13.02 (1)for the next legislature to convene, tha{he %.X‘?Crgtlfvn;esrletzspi)(r)%sr?gl‘[g %rf]%re?g%; ?tngt the proposed rule at

jurisdictionimmediately ceases andlithin 7 working days after . D .

thatdate, the presiding fider of the appropriate house shall refer 3- A statement of the action takbp the joint committee for

the proposed rule to the joicommittee for review of administra '€view Of administrative rules regarding the proposed rule.

tive rules. The committee review period that was interrupted by 4. A statement and analysis of the grounds upon which the

the loss of jurisdiction undethis subdivision continues for thejoint committeefor review of administrative rules relies for

joint committee for review of administrative rules to which th@bjectingto the proposed rule.

proposedule is referred undehis subdivision beginning on the  (b) Upon introduction of the bills under syb), the presiding

dateof referral under this subdivision. officer of each house of théegislature shall refer the bill

o
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introducedin that house to the appropriate committee, to the cal (2) A rule iseffective on the first day of the month commenc
endarscheduling committee or directly the calendar If the ing after the date of publication unless one of the followaicgurs:
Committeeto Wthh a bl||IS referred makes no report Wlthln 30 (a) The statute under which the rudas promu|gated p.re
daysafter referral, the bill shall be considered reported withoYtribesa different efective date for the rule.

recommendation.No later than 40 days after referral, the bills ; : . ;
shall be placed on the calendar of each house of the Iegisla% bzhé lﬁir date is prescribed by the agency in a statement filed

accordingto its rule governing the placementmbposals on the . . . .
calendar. A bill introduced under this section which is receive%%(c) The ruleis promulgated under 827.24 in which case it
in the 2nd house shall be referred, reported and placed on-the Rggomesfective at th‘? time prescnped in that section. .

endarin the same manner as anginal bill introduced under this ~ (d) The date of publication of the issue of the register in which

section. therule is printed occurs after the date designated un@&r3
(7) NonAPPLICATION. This section does not apply to rules-pro(3) for publication of the registein which case the rule becomes
mulgatedunder s227.24 effectiveas provided in sul§4).
History: 1985 a. 1821987 a. 2531987 a. 403.256, 1989 a. 175 (3) Therevisor may prescribe in the manual prepared under

Rule-makingprocedure discussed. iVTel. Ass'n. v Public Service Comm. 105 227.15(7) the monthly date prior to which a rule must be filed in
W (2d) 601, 314 NW (2d) 873 (Ct. App. 1981). orderto be included in that monthissue of the registeThe revi
sorshall compute the fefctive date of each rule submitted for pub
lication in the register and shall publish it in a note at the end of
eachsection. For the purpose of computing théeetive date, the
revisormay presume that an issue of the registitbe published
during the month in which it is designated for publication.

(4) If anissue of the register or the notice section of the register
published after thdate designated undei3&.93 (3)for its pub
ation, the departmerdf administration shall stamp the date of
publication on the title page efch copy of that issue. A rule or
noticecontained in that issue of the registemas efective earlier
thanthe day following the date stamped on the title page.

History: 1985 a. 1821985 a. 333.253

227.20 Filing of rules. (1) An agency shall file @ertified
copy of each rule it promulgatés the ofice of the secretary of
stateand in the dice of the revisar No rule is valid until the cetti
fied copies have been filed. A certified copy sl typed or
duplicatedon 8 1/2 by 1 inch paperleaving suficient room for
the secretary of statestamp at the top of the first page. Forms that
arefiled need not comply with the specifications of this subseE
tion. Ic
(2) Thesecretary of state shall endotke date and the time
of filing on each certified copy filed under s(ib). The secretary
of state shall keep a file of all certifiedpies filed under sulpl).
(3) Filing a certified copy of a rule with the secretary of state
createsa presumption of all of the following: 227.23 Forms. A form imposing a requirement which meets
(a) That the rule was duly promulgated by the agency  the definition of a rule shall be treated as a rule forpheposes
(b) That the rule was filed and made available for publief this chaptgrexcept that:

inspectionon the date and time endorsed on it. (1) Its promulgation need not be preceded by notice and pub
(c) That all of the rule-making procedures required by thlis hearing.
chapterwere complied with. . 2 It need not beromulgated by the board offioér chaged
(d) That the text of the certified copy of the rule is the text #4th ultimate rule-making authority but may be promulgated by
promulgatecby the agency any employe of the agency authorized by the boardficenf
History: 1985 a. 1821993 a. 214 (3) It need notbe published in the code and register in its

Cross—reference: See s902.03for provision for judicial notice of administrative entirety,but may be listed by titler description together with a
rules. statemengs to how it may be obtained.

- . . History: 1985 a. 182
227.21 Publication of rules; incorporation by refer istory 2

ence. (1) All rules thatagencies are directed by this chapter tg.

file with the revisor shall be published in the caae register as 1o\ (a) An agency may promulgate a rule as an gemey rule

requiredunder s35.93 . without complying with the noticehearing and publication
(2) (a) To avoid unnecessary expense, an agency Wity requirementsunder this chapteif preservation of the public

the consent of the revisor and the attorgeyeral, adopt standardspeace health, safety or welfare necessitates putting theimtde

establishedy technical societies andganizations of recognized effect prior to the time it would take ekt if the agency complied
nationalstanding by incorporating the standards in its rules by refii the procedures.

erenceto the specific issue or issues of the publication in which .
. ; " (b) An agency acting under $86.235 (21)215.02 (18)or
theyappearwn_hout reproducing the standards in full. . 220.04(8) may promulgate a rule without complying with the
(b) The revisor and the attorney general shall consento®  ygtice hearing and publication procedures under this chapter

porationby reference only ia rule of limited public interest and .
in a case wherthe incorporated standards are readily available jn (c) A rule promulgated under pea) takes et upon publica

publishedform. Each rule containing an incorporation by refetion in the oficial state newspaper or on any later date specified

enceshall state how thenaterial incorporated may be obtained” tlh? rulles%ng, except as provided under Jpremains in déct
andthat the standards are on file at tifices of the agencyhe only for ays.

27.24 Emergency rules; exemptions. (1) PROMULGA-

secretary of state and the revisor (d) A rule promulgated under péb) takes efect upon pubk
(3) A rule promulgated jointly by 2 or more agencies need ngtionin the oficial state newspaper or on any later date specified
be published in more than one place in the code. in the rule and remains infe€t for one year or until it isuspended

(4) Agencymaterials that are exempt from the requiremenf the proposed rule corresponding to ibijected to by the joint
of this chapter under 827.01 (13)may be published, either ver committeefor review of administrative rules, whichevesmoner

batim or in summary form, if the promulgating agency and tHf @ rule under pab) is suspended or a proposed rule under s.
revisordetermine that thpublic interest would be served by pub%86'23.5(21)' 215.02 (18)r220.04 (8)is objected to by the joint
lication. committeefor review of administrative rules, any persomy

History: 1985 a. 1821987 a. 403 completeany transaction entered into or committed to in reliance
on that rule and shall have 45 days to discontinue other activity
227.22 Effective date of rules. (1) In this section, “date of undertakerin reliance on that rule.
publication” means the first date on which an issue of the register(e) An agency that promulgates a ruleder this subsection
is mailed to any person entitled undeBS.84to receive it. shalldo all of the following:
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1. Prepare a plain language analysis of the rule in the forncatle and register if he she believes they do not appreciably add
prescribedunder s227.14 (2)and print the plain language analy to an understanding of the rule. The revisor shall submit the edited
siswith the rule when it is published. versionof any material to the agency for its comments prior to

2. Prepare a fiscal estimate of the rule in the format prescrid@éb“catlon-
unders.227.14 (4)and mail the fiscal estimate to each member ofHistory: 1985 a. 182
the legislature not later than 10 days after the date on wheh
rule is published.

(2) ExTENSION. (a) Attherequest of an agendye joint com
mitteefor reviewof administrative rules magt any time prior to
the expiration date of a rule promulgated under §lip(a) extend
:]hoet {glgictzfeedc tgf)ed%?,rsl?d;ﬁ; ﬁuprﬁgg? Osfp:)((:tlggotgg %Eggé%e committeefor review of administrative rules shall promaige

underthis paragraph, but the total period for all extensions mgyatéand proper rules, statements of general policy and-inter
not exceed 120 days. pfetationsof statutedy agencies and an understanding upon the

(b) In making the request for an extension, the agehey part ofthe public respecting the rules, statements and interpreta

providethe committee with the following: tions, . . .
(b) Requirement for promulgation. If the committee deter

f lt Evidelpce tthhattthereli)s a th(((ajat(jto tf|1e EUb"i peace, hfet"’\lﬁtﬂ'lesthat a statement gfolicy or an interpretation of a statute
safety or we lare at can be avoided only by extension of thgaetghe definition of a rule, it may direct the agency to premul
emergencyuie. o _ aggte the statement or interpretation as an gemey rule undes.

2. Evidence that it is impossible for the agency to promulga#e7 24(1) (a)within 30 days after the committeeaction.
apermanent rule prior to the expiration date of the geray rule () Public hearings. The committeshall hold a public hearing
undersub.(1) (). _ to investigate any complaint with respect to a ifileconsiders

(c) Whenever the committesxtends an emgency rule under the complaint meritorious and worthy of attention.
par.(a), it shall file a statement of its action with the agency pro (d) Temporary suspension of rules. The committee may sus
mulg?tmgthe em_?%ency rule, the ie?{eéary of s:]amd the.f'fe‘*' endany rule by a majority vote of a quorum of the committee.
Soro st?tutes.l e stﬁ_ter:nentls all identify the specific €M, le may be suspended only on the basis of testimony in relation
gencyrule orrules to which it relates. to that rule received at a publearing and only for one or more

3) FILING. An agencyshall file a rule promulgated under subgf the reasons specified unde@87.19 (4) (d)

(1) as provided in £227.2Q shall mail a copy to each memiuér (e) Notice. When the committee suspends a rule, it shall pub

thelegislature at the time that the rule is filed and shall take agé/g a class 1 notice, under @85, of the suspension in thefiofal
t

227.26 Legislative review after promulgation; joint
committee for review of administrative  rules. (1) DeFINI-
TION. In this section, “rule” means all or any parteofule which
hastaken efect as provided under 227.22 (2)

(2) ReviEw oF RULESBY COMMITTEE. (@) Purpose. The joint

otherstep it considers feasible to make the rule known to pers . Ok . .
who will Ft))e affected by it. The revisor shall insert in the r?otic enewspaper and give any other notice it considers appropriate.

sectionof each issue of the register a brief description of each ryle(f) Introduction of bills. If any rule is suspended, the commit
undersub. (1) that is currently in ééct. Each copynoticeor teeshall, within 30 days after the suspension, introduce in each

descriptionof a rule promulgated under sud) (a) shall be houseof the legislature, for considerationaaty regular session,

accompaniecby a statement of the engency finding by the 2Pill to repeal the suspended rule.

agencyor by a statement that the rule is promulgateithe diree (9) Committee report required. No bill required by this subsec

tion of the joint committee for reviewf administrative rules tion may be considered by the legislature until the commstibe

unders. 227.26 (2) (b) mits a written report on the proposed bill. The report shall be
(4) PusLic HEARING. Notwithstanding suk{1) (a)and(b), an printedas an appendix to the bills introduced under (far The

agencyshall holda public hearing within 45 days after it promul feportshall contain all of the following:

gatesa rule under sulfl). If within that 45-day period the agency 1. An explanation of théssue regarding the suspended rule

submitsto the legislativeouncil stafunder s227.15a proposed andthe factual situation out of which the issue arose.

rule corresponding to the rule under s, it shall hold a public 2. Arguments presented for and against the suspension action

hearingon both rules within 90 days after promulgation of the rulgt the public hearing held under pé).

undersub. (1), or within 30 days after the agency receives the 3 A statement of the action takenthye committee regarding
report on the proposed rule prepared by the legislative coungi ryle.

unders.227.15 (2) whichever occurs later . .
History: 1985 a. 183s.6, 46, 55 (1) 57; 1985 a. 333.253 1987 a. 4031989 4. A statement and analysis of the grounds upon which the
a.31, 1995 a. 151 committeerelies for suspending the rule.

(h) Legidlative procedure. Upon the introduction of bills by

227.25 Revisor. (1) The revisor shall, in cooperation withthe committee under this subsection, the presidifiger of each
thelegislative council sthiunder s227.15 (7) prepare a manual houseof the legislature shall refer the bill introdudadhat house
informing agencies about the form, style and placement of rulgsthe appropriate committee, to the calendar scheduling commit
in the code. teeor directly to the calendarf the committee to which a bill is

(2) Therevisor shall, upon request, furnish an agency witleferredmakes no report within 30 days after referral, the bill shall
adviceand assistance on the foemd mechanics of rule drafting. be considered reported without recommendation. No later than 40

(3) An agency may request an advance commitment as to daysafter referral, the bills shall be placed the calendar of each
title or numberingpf a proposed rule by submitting a copy of théiouseof the legislature according to its rule governingyifeee
proposed rule indicating the requested title and numbering to thentof proposals on the calenda bill introduced under this
revisorprior to filing. As soon as possible after that, the revisstibsection which is received in the 2nd house shall be referred,
shall either approve the request or inform the agency of angportedand placed on the calendar in the same manner as an orig
changenecessary to preserve uniformitythe code. If the title inal bill introduced under this subsection.
or numbering of a rule is revised, the revisor shall verify titara (i) Timely introduction of bills; effect. If both bills required
tified copy of the revised version has been filed with the secretamyderthis subsection are defeated, or fail todmacted in any
of state. othermannerthe rule remains in fefct and the committee may

(4) The revisor mayprior to publication, edit the analysis ofnot suspend it again. If either bill becomes,ltive rule is repealed
aproposed rule and any other matesiabmitted for publication and may not be promulgated again unless a subsequent law specif
in the code and registenay refer tahe fact that those materialsically authorizesuch action. This paragraph applies to bills that
areon file or may eliminate them and any reference to them in thee introduced on or afténeday specified under $3.02 (1)for

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/statutes/1995/227.14(2)
https://docs.legis.wisconsin.gov/document/statutes/1995/227.14(4)
https://docs.legis.wisconsin.gov/document/statutes/1995/227.24(1)(a)
https://docs.legis.wisconsin.gov/document/statutes/1995/227.24(1)(c)
https://docs.legis.wisconsin.gov/document/statutes/1995/227.24(2)(a)
https://docs.legis.wisconsin.gov/document/statutes/1995/227.24(1)
https://docs.legis.wisconsin.gov/document/statutes/1995/227.20
https://docs.legis.wisconsin.gov/document/statutes/1995/227.24(1)
https://docs.legis.wisconsin.gov/document/statutes/1995/227.24(1)(a)
https://docs.legis.wisconsin.gov/document/statutes/1995/227.26(2)(b)
https://docs.legis.wisconsin.gov/document/statutes/1995/227.24(1)(a)
https://docs.legis.wisconsin.gov/document/statutes/1995/227.24(1)(b)
https://docs.legis.wisconsin.gov/document/statutes/1995/227.24(1)
https://docs.legis.wisconsin.gov/document/statutes/1995/227.15
https://docs.legis.wisconsin.gov/document/statutes/1995/227.24(1)
https://docs.legis.wisconsin.gov/document/statutes/1995/227.24(1)
https://docs.legis.wisconsin.gov/document/statutes/1995/227.15(2)
https://docs.legis.wisconsin.gov/document/acts/1985/182
https://docs.legis.wisconsin.gov/document/acts/1985/182,%20s.%206
https://docs.legis.wisconsin.gov/document/acts/1985/182,%20s.%2046
https://docs.legis.wisconsin.gov/document/acts/1985/182,%20s.%2055
https://docs.legis.wisconsin.gov/document/acts/1985/182,%20s.%2057
https://docs.legis.wisconsin.gov/document/acts/1985/332
https://docs.legis.wisconsin.gov/document/acts/1985/332,%20s.%20253
https://docs.legis.wisconsin.gov/document/acts/1987/403
https://docs.legis.wisconsin.gov/document/acts/1989/31
https://docs.legis.wisconsin.gov/document/acts/1989/31
https://docs.legis.wisconsin.gov/document/acts/1995/151
https://docs.legis.wisconsin.gov/document/statutes/1995/227.15(7)
https://docs.legis.wisconsin.gov/document/acts/1985/182
https://docs.legis.wisconsin.gov/document/statutes/1995/227.22(2)
https://docs.legis.wisconsin.gov/document/statutes/1995/227.24(1)(a)
https://docs.legis.wisconsin.gov/document/statutes/1995/227.19(4)(d)
https://docs.legis.wisconsin.gov/document/statutes/1995/ch.%20985
https://docs.legis.wisconsin.gov/document/statutes/1995/227.26(2)(f)
https://docs.legis.wisconsin.gov/document/statutes/1995/227.26(2)(c)
https://docs.legis.wisconsin.gov/document/statutes/1995/13.02(1)

227.26 ADMINISTRATIVE PROCEDURE Updated 95-96Wis. Stats. Database 3278

the legislature to convene and before February 1 of an even—(2) The validity of a rule may be determined in any of the fol
numberedyear lowing judicial proceedings when material therein:

() Lateintroduction of bills; effect. If the bills required under  (a) Any civil proceeding by the state or anyicér or agency
par.(f) areintroduced on or after February 1 of an even—numbertitereofto enforce a statute or to recover thereyrmtenvided such
yearand before the next regular session of the legislature coproceedings not based upon a matter as to which the opposing
mences,as provided under €13.02 (2) unless eithelhouse partyis accorded an administrative review or a judicial review by
adverselydisposes of either bill, theommittee shall reintroduce otherprovisions of thestatutes and such opposing party has failed
the bills onthe first day of the next regular session of the legisléo exercise such right to review so accorded;
to-which the il pertaimemains suspended except as provideg ) CriMinal prosecutions;
in pat (7). If either house adversely disposes of either bil, the rule (€) _Prlocet_edlngs or prosecutions for violations of county or
remainsin effect and the committee may not suspend it again. fRunicipa ordinances; ) ) o
this paragraph, “adversely disposes of’ has the meaning given(d) Habeas corpus proceedings relating to criminal presecu
unders.227.19 (5) (g9) tion;

(k) Biennial report. The committee shalubmit a biennial  (€) Proceedings under&6.19] 1981 stats., or €0.65 (2)
reportof its activities tathe chief clerk of each house of the legislal06.04 303.07 (7)or 303.210r ss.227.52to 227.580r underch.
ture, for distribution to the legislature under8.172 (2)and to 102 1080r949for review of decisions and orders of administra
the governor and include recommendations. tive agencies ithe validity of the rule involved was duly chal

(3) PUBLIC HEARINGS BY STATE AGENCIES. By a majority vote Ienge.dln the proceeding pefore the agency in which the order or
of a quorum of the committee, the committee may require afi§cisionsought to be reviewed was made or entered.
agencyto hold a public hearing in respect to recommendations (3) In any judicial proceeding other than one set out above, in
made under sub(2) and to report its action to the committegvhich the invalidity of a rule is material to the cause of action
within the time specified by the committee. The agency shall puany defense thereto, the assertion of such invalidity shasebe
lish a class 1 notice, under @85, of the hearing in the fifial ~ forth in the pleading of the party so maintaining the invalidity of
statenewspaper and give amgher notice which the committeesuchrule in that proceeding. The party so asserting the invalidity
directs. The hearing shall be conducted in accordance witha$.such rule shall, within 30 days after the service opteading
227.18andshall be held not more than 60 days after receipt wf which the party sets forth such invalidigpply to the court in
noticeof the requirement. which such proceedings are had for an order suspending the trial

History: 1985 a. 183s.1, 3, 50; 1987 a. 186 of said proceeding until after a determination of the validity of said

Rule suspension under sub. (2) (d) does not violate separation of powers docti i i i
Martinezv. DILLIR, 165 W (200) 687 478 NW (20) 562 (1005). fe in an action for declaratory judgment under gphereof.

Legislativecommittee review of administrative rules insabnsin. Bunn and Gal (@) Upon the hearing of such application if twurt is satisfied

lagher. 1977 WLR 935. thatthe validity of such rule is material to the issues of the case,
) o ) anorder shall be entered staying the trial of said proceeding until
227.27 Construction of administrative rules. (1) In  therendition of a final declaratory judgment in proceedings to be

construingrules, $s990.001 990.01, 990.03 (1) (2) and(4), institutedforthwith by the party asserting the invalidity sich
990.04and990.06apply in the same manner in which they applyyle. I the court shall find that the asserted invalidity of a rule is

to statutes, except that £90.001and990.01do not apply if the not material to the case, an order shall be entered denying the
constructiorwould produce a result that is inconsistent Whth  applicationfor stay

manifestintent of the agency

(2) The code shall be prima facie evidencealhcourts and
proceedingss provided by £89.01 but this does not preclude
referenceto or, in case of a discrepanayontrol over a rule filed
with the revisor and the secretarfystate, and the certified copy
of a ruleshall also and in the same degree be prima facie evide
in all courts and proceedings.

History: 1983 a. 5441985 a. 183s.22, 55 (2) (3); Stats. 1985 s. 227.27.

(b) Upon the entry of a finarder in said declaratory judgment
action, it shall be the dutpf the party who asserts the invalidity
of the rule to formally advise the court of the outcome of the
declaratoryjudgment action so brought as ordered by the court.
After the final disposition of the declaratory judgment action the
B6Grtshall be bound by and apply the judgment so entered in the
trial of the proceeding in which the invalidity of the rule is
asserted.

(c) Failure to set forth invalidity of a rule in a pleading or to

SUBCHAPTERIII commencea declaratory judgment proceeding within a reason

abletime pursuant to such ordef the court or to prosecute such
ADMINISTRATIVE ACTIONS AND JUDICIAL REVIEW declaratoryjudgment a_ction With_out_ u_ndlﬂelay shal_l p_reclu_de
suchparty from asserting or maintaining such rule is invalid.

(4) (a) In any proceeding pursuant to this section for judicial

. : . I A treviewof a rule, the court shall declare the rule invalid if it finds
asprovided insub.(2), the exclusive means of judicial review ofy,+ ¢ yiolates constitutional provisions or exceeds statutory

the validity of a rule shall be an action for declaratory judgme ; ; ;
asto the validity of such rulbrought in the circuit court for Danei\%vtlijttr:1 (;;guotfof,giuﬁg??ncgk?r{gwéz(?ergumrggated without compliance

county. The oficer, board, commission or other agency whose h . . . .
rule is involved shall behe party defendant. The summons in (P) Notwithstanding s227.54 in any proceeding under this
such action shall be served as provided i804.1 (3) and by seg:t[onfor judicial review of a rule, a court ‘may not restrain,
deliveringa copyto such dicer or to the secretary or clerk of the€nioinor suspend enforcement of the rule during the course of the
agency where composed of more than one person or to any mefaceedingon the basis of the alleged failure of the agency pro
berof such agencyThe court shall render a declaratory judgmefgulgatingthe rule to comply with £27.114

in such action only when it appears from the complaint and the(c) Notwithstanding pafa), if a court finds that an agency did
supportingevidence that theule or its threatened applicationnot adequately comply with 227.114 the court may not declare
interfereswith or impairs, or threatens to interfere with or impaithe ruleinvalid on that basis but shall order the agency to comply
thelegal rights and privileges of the plaifitifA declaratory judg with that section and to propose any amendments to the rule that
ment may be rendered whether or not the pldirtifis first arenecessary within a time specified by the coluhtless the leg
requestedhe agency to pass upthre validity of the rule in ques islature acts under s227.26 (2)to suspend the rule, thele

tion. remainsin effect while the agency complies with the order

227.40 Declaratory judgment proceedings. (1) Except
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(5) The joint committee for reviewof administrative rules  (c) The injury to the person requesting a hearing ferdift in
shallbe served with aopy of the petition in any action under thikind or degree from injury to the general public caused by the
sectionand, with the approval of the joint committee on legislativegencyaction or inaction; and
organizationshall be made a party and be entitled to be heard. (d) There is a dispute of material fact.

History: Sup. Ct. Orde67 W (2d) 585, 775 (1975)977 c. 29449, 1981 ¢.278 : ; ; i
5.6,1983 a. 901983 a. 19%.6, 1985 a. 1885.26.55 (1) 57 Stats1985 5. 227.40; . (2) Any denial of a request for faearing shall be in writing,

1987a. 403s.256, 1989 a. 311991 a. 3161995 a. 27 shall state the reasons for denial, asmdn order reviewable under
See note to 227.53, citing Dane County#&SS Dept. 79 W (2d) 323, 255 NW this chapter If the agency does not enter an order disposing of the
(chi)ljiﬁﬁ could not bring declaratory judgment action under (1) since it could coﬁequeSﬂOr hearing within 20 days from the date of ﬁ”ng’ the
testvalidity of rule in action brought against plaiftinder (2). PhillipsPlastics requessh_all be qeemed denied as of the end OT the 20—day period.
Corp.v. Natural Resources Dept. 98 W (2d) 524, 297 NW (2d) 69 (Ct. App. 1980). (3) This section does not apply to rule-making proceedings or

Seenoteto 628.34, citing Aetna Life Ins. Ca. Mitchell, 101 W (2d) 90, 303 NW i i i H ;
(2d) 639 (1981). rehearingspr to actions where hearings the discretion of the

Seenote to 147.20, citinGewerage Commission ofi$gonsin vDNR, 102 W (2d) agencyar.e eXpr?SS|y authorized bY law )
613,307 NW (2d) 189 (1981). (4) This section does not apply if a hearing on the matter was

Pleadingrequirements for challenging administrative rules establisRegtord i
for judicial review and scope of judicial review discussed. Liberty Homes,.Inc. gondUCtems a part ofa hearlng unde@83.43

DILHR, 136 W (2d) 368, 401 NW (2d) 805 (1987). (5) Exceptas providedunder s289.27 (1) this section does
Failure to comply with this sectigoreventedrial court from acquiring jurisdic  not app|y to any part of the process for approving a feasibility

tion. Harris v Relvitz, 142 W (2d) 82, 417 NW (2d) 50 (Ct. App. 1987). . -
Under(5) plaintif must serve JCRAR within 60 days of filing pursuant to 893.0i8p0rt’plan of operation or license under subdghof ch. 28%r

Richardsv. Young, 150 W (2d) 549, 441 NW (2d) 742 (1989). §.291.23 291.25 291.290r 291.3], any decision by the depart
In a conflict between a statute and a rule, the statute controls. DeB#%Ry172 mentof natural resources relating to the environmental impact of
W (2d) 382, 493 NW (2d) 234 (Ct. App. 1992). aproposed action under 289 or 291 or s5292.31and292.35

How to review an administrative rule. Levine. WBB Oct. 1983. o . .
The standard of reviewf administrative rules in Wconsin. Zabrowski. 1982 or any partof the process of negotiation and arbitration under s.

WLR 691. 289.33

) ] (6) Thissection does not apply to a decision issued or a hear
227.41 Declaratory rulings. (1) Any agency mayon peti ing conducted under 891.87
tion by any interested person, issue a declaratory ruiiig History: 1975 c. 4141977 c. 418Stats. 1977 s. 227.06#979 c. 2211981 c.
respecto the applicability to any person, property or state of factg4 1983 a. 2981985 a. 182.28; Stats. 1985 s. 227.42995 a. 227
of any rule or statutenforced by it. Full opportunity for hearing __Personwho satisfies conditions under (1) is entitled to hearing whether or Rot per
. . . n has “other righprovided by law”. Milwaukee Met. Sewerage DistDWNR, 126
shall be d@brded to interested parties. A declaratory ruling shaj? (2d) 63, 375 NW (2d) 649 (1985).
bind the agency and all parties to the proceedamgthe statement  Seenote to 1.1, citingMilwaukee Brewers\DHSS, 130 W (2d) 56, 387 NW (2d)
of facts alleged, unless it is altered or set aside by a court. A rulﬁg_(l%ﬁ)_- o § heari (1), Metro. Greyhound
i i H i i H iscussionof right to contested case hearing pursuant to . etro. Greyhoun
shallbe subject to review in the circuit court in the manner pre, SEEHTE O B 0T b 20 678, 460 NW (2d) 802 (Ct. App. 1990).
vided for the review of admlnIStra_tlve decisions. Sub.(1) does not grant the right to a contested case hearing regarding the need for
(2) Petitionsfor declaratory rulings shall conform to the-fol anenvironmental impact statement. North Lake Management DISNR, 182 W
lowing requirements: (2d) 500, 513 NW (2d) 703 (Ct. App. 1994).
. . . . . . MilwaukeeMetropolitan Sewerage District DNR: Expanding the scope of state
(@) The petition shall be in writing and its caption shall |n_C_|Ud§gencyactions covered by contested case hearings. 1986 WLR 963.
the name of the agency andederence to the nature of the petition.
(b) The petition shall contain a reference to the rule or stat®&27.43 Division of hearings and appeals. (1) The
with respect to which the declaratory rulingesiuested, a conciseadministratorof the division of hearings and appeals in the depart
statemenbf facts describing the situation as to whichdkeelara mentof administration shall:
tory ruling is requested, the reasons for the requested ruling, anda) Serve as the appointing authority of all hearing examiners
the names and addresses of persons other than the petitiongjnders. 230.06

any,upon whom it is sought to make the declaratory ruling-bind (b) Assign a hearing examiner to preside over any hearing of

ing. acontested case which is required to be condunyatie depart

(c) The petition shall beigned by one or more persons, withnentof natural resources and which is not conducted by the secre
eachsignets address set fortbpposite the signes name, and tary of natural resources.

shallbe verified by at least one of the signers. If a person signs o ; ; : : :
behalfof a corporation, limited liability company or associationre\itite)%uﬁzselggsg 2 g?)rl(ri%)e é( j ?in(eg)t?a‘?srgs(l)(jl%%\l/%g %;;ge(g;lng or
thatfact also shall be indicated opposite that pessname. 86.16(5), 86.195 (Q) (b)86 32' (1) 114 134'(4) (b4)114.135 9)

(3) Thepetition shall be filedvith the administrative head of 11'4_20(1’9) 175.05 (4) (b)i94.145 (15194.46 218.01 (2)bd)
the agency or with a membe( of the agesqyollcy board: . 2.and(c) 2. (3) (b), (©), (f) L., (fm) 1. and(h) and(3c) (d) 218.11

(4) Within a reasonable time after receipt of a petition- pu§§ (a)and(b), 218.22 (4) (and(b), 218.32(4) (a)and(b), 218.41

suantto this section, an agency shall either deny the petition 218.51 (5 d(b). 341.09 (2 342.26 343.69and
writing or schedule the matter for hearing. If the agency deni é.25(§)_ (5) (a)and(b), 341.09 (2m) (d)342.26 343.69an

the petition, itshall promptly notify the person who filed the peti (br) Assign a hearingxaminer to preside over any hearing of
tion of its decision, including a brief statement of the reasons 9 ring: X p y 9
therefor. acontested case which is required to be condunyatie depart

History: 1985 a. 183,27 Stats. 1985 5. 227.41991 a. 3161993 a. 12 mentof transportation and which is not conducted by the secretary

Doctrineof resjudicata does not apply to proceedings of administrative agen@f transportation.
but this section requires internadnsistencywithin proceeding by binding agency (bu) Assign a hearing examiner to preside over any hearing of
within that proceeding to its own declaratory ruling. Board of Regehitésgonsin . X
Pers.Comm. 103 W (2d) 545, 309 NW (2d) 366 (Ct. App. 1981). acontested case that is required to be conducted by the department
of healthand family services and that is not conducted by the sec

227.42 Right to hearing. (1) In addition to any other right retaryof health and family services.
provided by law any person filing a written request with an  (by) Assign a hearing examiner to preside over any hearing of
agencyfor hearing shall have the right to a hearing which shall kecontested case that is required to be conducted by the department
treatedas a contested case if: of industry labor and job development under sulitdhof ch. 49

(a) A substantial interest of the persisninjured in fact or andthatis not conducted by the secretary of indysatyor and job
threatenedwith injury by agency action or inaction; development.

(b) There is no evidence of legislative intent that the interest (c) Supervise hearing examiners in the conduct of the hearing
is not to be protected; andthe rendering of a decision, if a decision is required.
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(d) Promulgate rules relating to the exercise of the administf an emeagency reasonable notice shall consist of mailiragice
tor’s and the divisiors powers and duties under this section. to known interested parties at least 10 days prior to the hearing.
~(2) (a) The department of natural resources shall notify the (2) The notice shall include:
division of hearings and appeals of every pending hearing to(a) A statement of théme, place, and nature of the hearing,
which the administrator of the division is requiredassign a hear including whether the case is a class 1, 2 or 3 proceeding.
ing examiner under sulfl) (b) after the department of natural ;) A statement of the legal authority and jurisdiction under
resourcess notified that a hearing on the matter is required. \ynich the hearing is to be held, and, in the case of a clpss 2
(b) The department of transportation shall notify the divisiogeedinga reference to the particular statuaesl rules involved.
of hearings and appeals of every pending hearing to which they A short and plain statement of the matters asserted. If the
administratorof the division is required to assign a hearingaiterscannot be stated with specificity at the time the naice
examinerunder sub(1) (br) after the department of transportationyeryed, the notice may be limited to a statement of the issues
is notified that a hearing on the matter is required. involved.
(c) The department of health and family services stwify ~ (2m) Any person whose substantial interest may bected
the division of hearings and appeals of every pending hearingy{pthe "decision following the hearing shall, upon peFsons
which the administrator of the division is requirecasign a hear requestpe admitted as a party
ing examiner under sufi) (bu)after the department of health and (2) The personnel commission may order consolidation of
family services is notified that a heariag the rr_1atter is required. any case with any other case involving the same parties arone
(d) Thedepartment of industyyabor and job development moreissues arising substantially out of the same circumstances or
shallnotify the division of hearings and appeals of every pendigghselyrelated circumstances.
hearingto which the administrator ghe division is required to (3) Opportunityshall be dbrded all parties to presesvi-
assigna hearing examiner under s(ib) (by) after the department genceand to rebut or ér countervailing evidence.
of industry labor and job development is notified that a hearing (4) (a) In any actiorto be set for hearing, the agency or hear
on the matter is required. L _ ing examiner may direct the parties to appear before it for a eonfer
(3) (@) The administrator of the division of hearings andnceto consider:
appealsmay set the fees to lohaged for any services rendered The clarification of issues.

to the department of natural resources by a hearing examiner . oo
underthis section. The fee shall cover the total cost oféneices ingsz- The necessity or desirability of amendments to the plead

lessany costs covered by the appropriation und29 £05 (4) (f) o e e

(b) The administrator of the division bearings and appeals 3. The possibility of obtaining admissions of fact and of docu
may set the fees to behaged for any services rendered to th&"entswhich will avoid unnecessary proof.

departmenbf transportation by a hearing examiner under this sec 4. The limitation of the number of witnesses.

tion. The fee shall cover the totadst of the services less any costs 5. Such other matters as may aid in the dispositiothef
coveredby the appropriation under20.505 (4) (@) action.

(c) The administrator of the division of hearings and appeals (b) The agency or hearing examiner presiding at a conference
may set the fees to behaged for any services rendered to théinderthis subsectioshall make a memorandum for the record
departmenof health and familyservices by a hearing examinewhich summarizes the action taken at the conference, the amend
under this section in a manner consistent with a federallpentsallowed to the pleadings and the agreemerade by the
approvedallocation methodologyThe fees shall cover the totalpartiesas toany of the matters considered, and which limits the
cost of the services. issuedfor hearing to those not disposed ofdgmissions or agree

(d) The administrator of the division béarings and appea|smentsof the parties. Such memorandum shall control the subse
may set the fees to behaged for any services rendered to théluentcourse othe action, unless modified at the hearing te pre
departmenof industry labor and job development by a heariny€nt manifest injustice. _ ' B
examinerunder this section in a manner consistent with a feder (5) Unlessprecluded by lawinformal disposition maybe
ally approved allocation methodolag§The fees shall cover the madeof any contested case by stipulation, agreed settlenent,
total cost of the services. sentorder or default. In any proceedingwhich a hearing is

(4) (a) The department of natural resources shall pay all cokgsluiredby law if there is no suchearing, the agency or hearing
of the services of a hearing examiner assigned to the departn§&@minershall record in writing the reason why no such hearing
under sub(1) (b), according to the fees set under s@p.(a) was held, and sha!l make copies available tp interested persons.

(b) The department of transportation shall pay all costs of the (6) The record in a contested case shall include: _
servicesof a hearing examiner assignedder sub(1) (bg) or (@) All applications, pleadingsyotions, intermediate rulings
assignedo the department under sufb) (br), according to the andexhibits and appendices thereto.
feesset under sul{3) (b). (b) Evidence received or considered, stipulations and admis

(c) The department of health and family services shall pay &iPns.
costsof the servicesf a hearing examingincluding support ser (c) A statement of mattersfiially noticed.

vices,assigned under sufi) (bu) accordingo the fees setunder  (d) Questions and firs of proof, objections, and rulings

sub.(3) (c). thereon.
(d) Thedepartment of industryiabor and job development (e) Any proposed findings or decisions and exceptions.
shallpay all costs of the services of a hearing examineluding (f) Any decision, opinioror report by the agency or hearing

supportservices, assigned under s(). (by), according tdhe  axaminer.

feesset under sul{3) (d). _ (7) All staf memorandaand stefdata, not admitted as evi

(5) Thedepartment ofransportation shall pay all costs of th¢jencein a contested case, which are submitted to the hearing
servicesof a hearing examiner assignedder sub(1) (bg) or  examineror oficials of the agency in connectiovith their con
assignedo the department under s(b) (br), according to the fee gjgerationof the case, are not part of théi@él record but shall

scheduleunder sub(3) (b). _ bemade a part of the file and shall be served on all pariay.

© ?é?tzt’g}’él.lgfezts?'1“9188512?%2%_‘21%5322? 1%)15(3?512?37% 2719852. 183516 narty may within 10 days of service of such memoranda or data,
' submitcomments thereon to the examiner dicafls and such

227.44 Contested cases; notice; parties; hearing; commentsshallalso be served on all parties and placed in the file.

records. (1) In a contested case, all parties shall berdéd an (8) A stenographic, electronic or other record of oral proceed
opportunityfor hearing after reasonable notidexcept in the case ingsshall be made in arglass 2 or class 3 proceeding and in any
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classl proceeding when requested by a paBgch agency may otherrepresentative dhe department responsible for conducting
establishrules relating to the transcription of the record into a writhe proceeding.

tentranscript and the providing of free copies of the writter-tran (7) In any class 2 proceeding, each party shall have the right,
script. Rules may require a purpose for transcription which fsior to the date set for hearirtg,take and preserve evidence as
deemedy the agencyo be reasonable, such as appeal, and if thisovidedin ch.804. Upon motion bya party or by the person from
testis met to the satisfaction #fe agencythe record shall be tran whomdiscovery is sought iany class 2 proceeding, and for good
scribed at the agency’ expensegexcept that in preparing the causeshown, the hearing examiner nragke any order in accerd
recordfor judicial review of alecision that was made in an appealncewith s.804.01which justice requires to protect a party orper
unders.227.47 (2)or in an arbitration proceeding unde230.44 sonfrom annoyance, embarrassment, oppression, or undue bur
(4) (bm)the record shall be transcribed at the expense of the palénor expense. In any class 1 or class 3 proceeding, an agency
petitioningfor judicial review Rules may require a showing ofmay by rule permit the taking and preservation of evidence, but
impecuniousnessr financial neecs a basis for providing a freein every suctproceeding the taking and preservation of evidence
copy of the transcript, otherwise a reasonable compensatory &uwllbe permitted with respect to a witness:

may be chaged. If any agency does not promulgate such rules, (a) who is beyond reach of the subpoena of the ageriugasr
thenit must transcribe the record and provide free copies of Wil examiner;

ten transcripts upon request. In any event, an agencymiall ) \whq is about to go out of the state, not intending to return
refuseto provide a written transcript if the person making thg, time for the hearing:

recél;esﬁlays a rgl_z?ls_,onagle th mpctje nsatorty fe&;or thettransc_n? tlon(c) Who isso sick, infirm or aged as to make it probable that
andfor the copy This subsection does not appliere a transcrip . ; ’ e

feeis specifically provided by law the witness will not be able to attend the hearing; or

(9) The factual basis of the decisiahall be solely the evi __(d) Who is a member of the legislature, if any committee of the
denceand matters itially noticed. sameor the house of which the witness is a member is in session,

History: 1975 c. 4141977 c. 26418 1985 a. 182s.32, 52,55 (1) Stats. 1985 Providedthe witness waives his or her privilege.
S.227.44;1993 a. 16 History: 1975 c. 94.3; 1975 c. 414s.9, 10, 12; Stats. 1975 s. 227.08977 c.

Hearingexaminer did not abuse discretion in failing to interpreter Kropiwka g;‘fl&ﬁg 1979 c. 162208 1985 a. 183.33; Stats. 1985 5. 227.45989 a. 139
v. DILHR, 87 W (2d) 709, 275 NW (2d) 881 (1979). a

Procedurabue process is violated when scope of hearing exceeds notice; pa%?\%herethere is evidence that a rule promulgaigdan administrative agency is

i i ; ; f ; dedon a particular source, it is reasonable to resort to such source to interpret the
g? Klirrlgiwgtol%% %’Qgg?iyzsszgz t,gv'\? ?ggﬁ'(%qt E,_(\ka;e fgg%()j Bracegirdioard rule, but ultimately it is the course of reliance on the source, the uniform administra

tive interpretation of the rule, that gives the interpretation validity and not the source

Reprimandmay be imposed only afterfafding opportunity for hearing ggo- iabili
videdfor in a class 2 contested case. 67 ABgn. 188. g;slf Employers Mut. Liability Ins. Co..V\LHR Dept. 62 W (2d) 327, 214 N\(2d)

Administrative Review of DNR Decisions. Boldt. i&VLaw July 1993.
227.46 Hearing examiners; examination of evidence

227.45 Evidence apd official notice.  In contested cases: py agency . (1)g Except as provided under 227.43 (1) an

r(]1) Exceptas _prOVICri]etliI in ?%9.562 (321a2d901.05 anlagencyta;gencymay designate anfafial of the agency or an employe on
or hearing examiner shall not be bound by common law or-s staf or borrowed from another agency under26.901 or
tory rules of evidence. The agency or hearing examiner shadi0.047as a hearing examiner to preside over any contested case.
admltall_ testimony havmg reasonable prob_a_tlve valu_e, but shall hearings under €.9.52 a reserve judge shall be appointed.
excludeimmaterial, irrelevanor unduly repetitious testimony or Subjectto rules of the agenggxaminers presiding at hearings
evidencethat is inadmissible under®1.05 The agency or hear may:
ing examinershall give dfect to the rules of privilege recognized  (3) Administer oaths and fafnations.
by law. Basic principles of relevancinateriality and probative ) 5q,e subpoenas authorized by law and enforce subpoenas
force shall govern the proof of all questions of fact. Objections Ifhders.885.12
evidentiaryoffers and ders of proof of evidence not admitted R | ' ders of f and . | t evid
may be made and shall be noted in the record. (c) Rule on ders of proof and receive relevant evidence.

(2) All evidence, including records and documents in the p%s (d) Take depositions drave depositions taken when permitted
sessiorof theagency or hearing examiner of which the agency 8Y 1aW. .
hearingexaminer desires to avail himself or hersstiall be duly  (€) Regulate the course of the hearing.
offeredand made a part of the record in the case. Every party shal(f) Hold conferences for the settlement or simplification of the
be_gﬂ‘orded adequate opportunity to rebut deotountervailing issuesby consent of the parties.
eviaence. ) _ o _ (g9) Dispose of procedural requests or similar matters.

(3) Anagency or hearing examiner may takeial notice of (h) Make or recommend findings of fact, conclusions of law
any generally recognized fact or any established technical giddecisions to the extent permitted by law
scientific fact; but parties shall be notified either before or during (i) Take othemction authorized by agency rule consistent with
the hearing or by full reference in preliminary reports or othefy;g chapter
wise, of the facts so noticed, and they shall herdéd an opportu (2) Except as provided in sug2m) and $227.47 (2)in any

ity to contest the Va“d'tY of thefaxflal notice. . . contesteccase which is a class 2 or class 3 proceeding, where a
(4) An agency or hearing examiner shall takiecitl noticeof  qiqrity of the oficials of the agency who are tender the final

all rules which have beepublished in the consin administra  gecisionare not present for the hearing, the hearing examiner pre

tive code or register o sidingat the hearing shall prepare a proposed decision, including
(5) Documentaryevidencemay be received in the form 0ffindingsof fact, conclusions of lavorder and opiniorin a form

copiesor excerpts, if the original is not readily available. Upofhatmay be adopted as the fimtgcision in the case. The proposed

requestparties shall be given an opportunity to compare the cog¥cisionshall bea part of the record and shall be served by the

with the original. o agencyon all parties. Each party adverselfeafedby the pre
(6) A party may conduct cross-examinatioreasonably poseddecisionshall be given an opportunity to file objections to
requiredfor a full and true disclosure of the facts. the proposed decision, briefly stating tfeasons and authorities

(6m) A party's attorney of record may issue a subpoena tor each objection, and togre with respect to them before the
compelthe attendance of a witness or gneduction of evidence. officials who areto participate in the decision. The agency may
A subpoena issued by an attorney must be in substantially direct whether such gument shall be written or oral. If an
sameform as provided in 805.07 (4)and must be servedthe agency’sdecisionvaries in any respect from the decision of the
mannerprovided in s805.07 (5) The attorney shall, at thiene  hearingexaminerthe agency decision shall include an explana
of issuance, send a copy of the subpoena to the appeal tribunéiborof the basis for each variance.
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(2m) In any hearing or review assigned to a hearing examirgon in a contested case and the decision is subject to judicial
unders. 227.43 (1) (bg)the hearing examiner presidingthe reviewunder s227.52 the department of transportation may {eti
hearingshall prepare a proposed decision, including findings 6é6n for judicial review
fact, conclusions of layorder and opinion, in a form that mbg History: 1975 c. 945.3; 1975 c. 4141977 c. 1965.131; 1977 c. 277418 447
adoptedas the final decision in the case. The proposed decis@gg;ggﬁgggﬁ@ggfgggggggg 291985 a. 1825339 57, 1985 a. 23
Sha”_be a part of the record and shall be Serve_d_by th_e division™q gencyfindings should reflect that majority offimials under (4)either heard case
hearingsand appeals in thedepartment of administration on allor read record.Wis. Elec. Power Co..\DNR, 93 W (2d) 222, 287 NW (2d}13
parties. Each party adverselyfatted by the proposed decision(1980). » ) _
shall be given an opportunity to file objections to f@posed _ Adencysdecision not to accept the hearing exanimerder on grounds that

. o . . ... alteredsanctions were justified by the “seriousness of the facts” wadiaisnf.
decisionwithin 15days, briefly stating the reasons and authoriti€ginev. Chiropractic Examiningd., 167 W (2d) 187, 481 NW (2d) 638 (Ct. App.
for each objection, and tocare with respect to them before thel992).

administratorof the division of hearings and appeals. The admin Theagencynot the hearing examinés responsible for credibility determinations.
. s . ; enthe agency reverses the examiner the agency must state the basis for rejecting
istratorof the division of hearings and appeals may direct Whethv#gfindings and give the reason why it made its independent finding. It is a denial of

suchamgument shall be written or oral. If the decision of theueprocess if the agency makes a determination without benefit of the examiners
administratorof the division of hearingand appeals varies in anygg‘iifégzséﬁ\;\vcgﬂ;ﬁig Sa?gtifglgSSig)gf)of the testiméfakesv. LIRC, 187 W (2d)
respectfrpm the decision Qf.the hearmg examlrtee decision of S‘ub.(5) requires use of a hearing examiner if an examining board member partici
the administrator ofthe division of hearings and appeals shaatesin the decision to commence a proceeding against a licensee, but does not
includean explanation of the basis feach variance. The deci requiresuch use if a board member is involved only in the investigaiBrtty. Gen.
sion of the administrator of the division of hearings amgpeals , , ) . . . .
is a final decision of the agency subject to judicial review und,,:,g;ggﬁgﬂm;;f;‘;g“fgggfne;;”gse;\{ggﬁ_ hearing examiner has power to entertain
$.227.52 The department of transportation may petition for-judi’ witnesssubpoenaed under (1) must attend continued or postponed hearing and
cial review remainin attendance until excused. 68 AtBen. 251.

(3) With respect to contested cases except a hearing or review . . .
assignedo a hearing examiner unde287.43 (1) (bg)an agency 227.47 Decisions. (1) Except as provided isub.(2), every
may by rule or in a particular case may by order: proposedbr final decision of an agency or hearing examiner fol

(a) Direct that the hearing examiferdecision be the final lowing a hearing and every final decision of an agency shal be
decisionof the agency: writing accompanied by findings of fact and conclusions of law

! . . Thefindings of fact shall consist of a concise and separate state

(b) Except as provided in suf2) or (4), direct that the record oy of the ultimate conclusions upon each material issue of fact
be certified to it without an intervening proposed decision; or iyt recital of evidence. Every proposedioal decision shall
_ (c) Direct that the procedure in siiB) befollowed, except that jnclude a list of the names and addresses of all persons who
in a class 1 proceeding both written and orgliarent may bém-  appeareddefore theagency in the proceeding who are considered
ited. partiesfor purposes of review under227.53 The agency shall

(4) Notwithstanding any other provision of this section, in anyy rule establish a procedure for determination of parties.
contestedcase, if a majority of the ficials of the agency who are ~ (2) Exceptas otherwise provided in this subsection, a pro
to render the final decision have not heard the case or read §Bgedor final decision of the personnel commission, hearing
record,the decision, if adverse to a party to the proceeding oth&famineror arbitrator concerning an appeal of the decision of the
thanthe agency itself, shall not be made until a proposed decnsggbretar}of employment relations made unde230.09 (2) (apr
is served upon the parties andapportunity is brded to each (4) shall not be accompanied by findings of factonclusions of
party adversely décted to file objections and present briefs ofyy, |f within 30 days after the commission issues a decision in
oral agument to the dicials who are to render the decisiongychan appeal either party files a petition for judicial review of the
Exceptas provided in £227.47 (2) the proposed decisiahall jecisionunder s227.53and files a written noticaith the com
containa statement of the reasons therefor and of each isfa of yissionthat the party has filed such a petition, toenmission
or law necessary to the proposed decision, prepared by the heagjig)|issue written findings of fact and conclusiaigaw within
examiner or a person who has read the recbhéiparties by writ g gays after receipt dhe notice. The court shall stay thepro
tenstipulation may waive compliance with this subsection. ceedingspending receipt of the findings and conclusions.

(5) Inany class 2 proceeding, if thecision to file a complaint  History: 1975 c. 414.15; 1977 c. 4181979 c. 2081985 a. 1825.33r, 57; Stats.
or otherwise commence a proceeding to imposanation or pen 1985s. 227.471993 a. 16491

alty is made by one or more of théicifls of the agenc\the hear Although its procedures are not subject to ch. 227, the firafitige city of Mik
ty y gencyt waukeeBoard of Fire and Police Commissioners was figaht in failing to specify

ing examiner shall not be anfisfal of the agency and the proce \yhatparticular wrongful acts the fiers performed or why those acts constituted
duredescribed in sulf2) shall be followed. conductunbecoming an Géer under the circumstances, and in failing to make-sepa
; i ; i date findings as to eacbfficer, because in making its determination the board is
(.6) _Thefunctlons of persons_p_re5|d|ng ata hea”ng or pa.‘rtl(;gquiredto state specific findings of fact and conclusions of law in the manner
pating in proposed or final decisions shall be performedrin requiredof state agencies under this section. State ex refetiiah v Board, 247
impartialmanner A hearing examiner or agencyfiofal may at W 77, overruled. Edmonds Board ofFire & Police Commrs. 66 W (2d) 337, 224
any time disqualify himself or herself. In class 2 and 3 proced}" (2d) 575.
ings,on the filingin good faith of a timely and didient afidavit
of personabias or other disqualification of a hearing examiner
official, the agency or hearing examiner shall determine the ma
aspart of the record and decision in the case. 1o the part attornev of record
(7) (a) Notwithstanding any other provision of lailve hear 5 FI)E fd orney hall incl d i f iaht of th
ing examiner presiding at a hearing may order such protectiye(2) Eachdecision shall include notice of any right of the-par
measuress are necessary peotect the trade secrets of parties tfjesto petition for rehearing and administrative or judicial review
the hearing of adverse decisions, the time allowed for filing each petéiuh

(b) In this subsection, “trade secret” the meaning specified identification of the party to be named as respondent. No time
in s.134.90 (1) (0) ! 9sp periodspecified under £27.49 (1)for filing a petition forrehear
ns. : 4 . . ing, under s227.53 (1) (afor filing a petition for judicial review

(8) If the hearing examiner assigned unde23.43 (1) (b) o ynder any other section permitting administrative review of an
rendersthe final decision in a contested case and the decisio

- - e . Thfency decision begins to run until the agency has complied with
subjectto judicial review under £27.52 the department of natu th%su)t;section. 9 gency P
ral resources may petition for judicial reviewf the hearing ;o 1975 ¢. 94.3:1975 ¢. 414513, 17: Stats. 1975 s. 22211981 c. 378
examinerassigned under 827.43 (1) (bryenderghe final deci  1985a. 182ss.33rm 57; Stats. 1985 s. 227.48.

&27.48 Service of decision. (1) Every decision when
de,signed and filed, shall be served forthwith by personal
elivery or mailing of a copy to each party to the proceedings or
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Serviceof adecision is complete on the date of its mailing regardless of its receipt (9) Eachstate agency that is ordered to pay costs uthiker
E)zydt;goe:\gddressee. In re Proposed Incorporation of Pewaukee, 72 W (2d) 593, 241§\é tionor thatrecovers costs under sih0) shall submit a report

annually,as soon ais practicable after June 30, to the chief clerk

227.485 Costs to certain prevailing parties. (1) The leg of eac_h house _of the legislature, for distribution to the appropriate
islatureintends that hearing examiners and courts in this staséandingcommittees under 43.172 (3) the numbemature and
wheninterpreting this section, be guided by federal casedaw amountsof the claims paid, thelaims involved in the contested
of November 20, 1985, interpreting substantially similar provEase in which the costs were incurred, the costs recovered under
sionsunder the federal equal access to justice5adiSC 504 sub.(10) and anyother relevant information to aid the legislature

(2) In this section: in evaluating the ééct of this section.

(a) “Hearing examiner” means the agency or hearing examiner(10) If the examiner finds that the motion undeb.(3) is
conductingthe hearing. frlvolc_>us, the examiner may ayvard the state agency a_II reasonable

(b) “Nonprofit corporation” hashe meaning designated in s OSSN responding to the motion. trder to find a motion to be
181.02(8). frivolous, the examiner must'flnd one or more of the following:

(c) “Small business” means a businesgity, including its (a) The motion was submitted in bad faith, solely for purposes
affiliates, whichis independently owned and operated, and whi@f harassing or maliciously injuring the state agency
employsfewer than25 full-time employes or which has gross (b) The party or the party’attorney knewor should have

annualsales of less than $2,500,000. known_, that the motiorwas without any reasonat_)le basis in law
(d) “Small nonprofit corporation” means a nonprofit corpora@f €quity and coulahot be supported by a good faityament for
tion which employs fewer than 25 full-time employes. an extension, modification or reversal of existing law

(e) “State agency” does not include the public intervenor or cit ;5'?‘)5?;;%%%S'S’%%aféslg%gf S 221%,1985 2. 1825339 57, 1985 . 332

izensutility board. Factthat government loses case dnesjustify automatic imposition of fees and
u i i ifiad” i ts; award depends upon whether governnsepbsition has guable merit.
in Ig)w aSnlébfs;gttntlally justified” means having a reasonable ba%%?mkev. DHSS, 146 W (2d) 178, 430 NW (2d) 600 (Ct. App. 1988).
(3) In any contested case in which an individual, a smal no§é

it ti I busi is th i " 7.49 Petitions for rehearing in contested cases.
profit corporation or a small business IS the prevaiing party apfy o petition for rehearing shall not be a prerequisite for appeal
submits a motion for costs under this section, the hearin

. . . . orreview Any person aggrieved by a final order jthin 20
examinershall award the prevailingarty the costs incurred in daysafter serzige of the %?de‘ile avslritten petition frgrwrﬁehearing

connectionwith the contested case, unless the heakaminer ! P : .
finds that the state agency which is the losing party was substé’#mh shall specify in detail the grounds for the relief sought and

tially justified in taking its positiorr that special circumstances>uPPOrtingauthorities. An agency may order a rehearing on its
existthat would make the award unjust. own motion within 20 daysifter service of a final ordef his sub

sectiondoes not apply to 47.025 (3) (e)No agency is required

(4) In determining therevailing party in cases in which more . o
thanone issue is contested, the examiner shall take into acca zonduct more than one rehearing based on a petition for rehear
d filed under this subsection in any contested case.

therelative importance of each issue. The examiner shall prole - " -
for partial awards of costs under this section based on determina(2) The filing of a petition for rehearing shall not suspend or
tions made under this subsection. delaythe efective date of the ordeand the order shall takeexft

(5) If the hearing examiner awards costs under(@bhe or onthe date fixed by the agency and shall continuefatefinless

sheshall determine the costs under this subseatiarept as mod the petition is granted or until the order is superseded, modified,
ified under sub(4). The decision on the merits ibfe case shall ©F S€t aside as provided by law )
be placed in a proposed decision and submitted und22&g.7 (3) Rehearing will be granted only on the basis of:
and227.48 The prevailing party shall submit, within 30 days (a) Some material error of law
after service of theproposed decision, to the hearing examiner and () Some material error of fact.
:.0 th]? s:cate ag%nc¥hwh|ch is the Io_smlg dparty ar_ltltemlzgdta?pllca \;é:) The discovery of new evidence ficibntly strong to
flon or Tees and other expenses, Including an emizead Statemg, oo, modify the orderand whichcould not have been pre
rom any attorney or expert witness representingppearing on .\ " qiceovarad by due diligence
behalfof the partystating the actual time expended and the rate dpusly disc oy gence.
which fees and other expenses were computed. The state agendi). Copiesof petitions for rehearing shall be served on ali par
which is the losing party has 15 working days from the date %? of record. Parties may file replies to the petition. ,
receiptof the applicatiorto respond in writing to the hearing (5) Theagency may order a rehearing or enter an order with
examiner. The hearing examiner shall determine the amount &ferenceto the petition without a hearinand shall dispose of the
costsusing the criteria specified in&14.245 (5)\and includean  Petition within 30 days after it is filed. If the agency does not enter
orderfor payment of costs in the final decision. anorder disposing of the petition within t8@-day period, the
(6) A final decision under sulb) is subject to judicialeview Petition shall be deemed to have been denied as of the expiration
unders.227.52 If theindividual, small nonprofit corporation or of the 30—-day period.
smallbusiness is the prevailing party in the proceeding for judicial (6) Upongranting a rehearing, the agency shall setrthtter
review, the court shall make the findings applicable under fr further proceedings as soon as practicable. Proceedings upon
814.245and, if appropriate, award costs related to that proceediegpearingshall conform as nearly may be to the proceedings in an
unders.814.245 regardless of who petitions for judicigview original hearing except as the agency may otherwise direct. If in
In addition, the court oreview may modify the order for paymentthe agencys judgment, after such rehearing it appears that the
of costs in the final decision under s(¢b). original decision, order or determination is in any respect unlaw
(7) An individual is not eligible to recover costs under this seful or unreasonable, the agency may reverse, change, noodify
tion if the persors properly reported federal adjusted grossuspendhe same accordinglyAny decision, order afetermina
incomewas $150,000 or more in each of the 3 calendar yeargion made after such rehearing reversing, changing, modifying or
correspondindiscal years immediately prior to the commencesuspendinghe original determinatioshall have the same force
mentof the case. This subsection applies whether the person fiesleffect as an original decision, order or determination.

thetax return individually or in combination with a spouse. History: 1975 c. 94.3; 1975 c. 4141977 c. 1391979 c. 2081985 a. 183.33¢;

8) If a stateagency is ordered to pay costs under this sectioias-1985 s. 227.49.
( ) 9 4 pay This section does not require service of a petition for rehearing within 20 days of

the costs shall be paid from the applicable appropriation undegyiceof the order: only fiing. DOR.Hogan, 198 W (2d) 792, 542 NW (2d) 148
20.865(1) (a) (g) or (q). (Ct. App. 1995).
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227.50 Ex parte communications in contested cases. 227.52 Judicial review; decisions reviewable.  Adminis
(1) (a) In acontested case, no ex parte communication relatitrative decisions which adverselyfeft the substantial interests of
to the meritsor a threat or &ér of reward shall be made, beforeany person, whether by action or inaction, wheth&rmaétive or
adecision is rendered, to the hear@@miner or any otherfafial  negativein form, are subject to review as provided in this chapter
or employeof the agency who is involved in the decision—-makingxceptfor the decisions of the department of revenue dtier
processhy: decisionsrelating to alcohol beverage permits issued umtier
1. An official of the agency or any other public employe o#25 decisions of the department of employe trust funds, the divi
official engaged in prosecution or advocacy in connection wigion of banking, the dice of credit unions, the division of savings
the matter under consideration or a factually related matter; o@ndloan, the board of state canvassers and those decisions of the
2. A party to the proceeding, or any person who directly gepartmentf industry labor and job development which are-sub

indirectly would have a substantial interest in the proposed agedfg§t {0 review prior to any judicial reviepby the labor and indus
actionor an authorized representative or counsel. try review commission, and except as otherwise provided by law
) : History: 1975 c. 4141977 c. 187418 1981 c. 7996, 391 1983 a. 27122, 183
(b) Paragrapla) 1.does not apply to an advisory $tahich 535 1985 a. 183,35, Stats. 1985 5. 227.52995 a. 2/45.6233 9130 (4)
doesnot participate in the proceeding. Cross-reference: See s50.03 (1) for review under subchapter | of chapter 50.

; ; i ~4 egislative Council Note, 1981 Theamendment to s. 227.15 applies court review
(c) This subsection does not apply to an ex parte Communlﬁﬁaerch.ﬂ? to revocations, suspensions and nonrenewals by the department of per

tion which is authorized or required by statute. mitsissued by it. [Bill 300-A]
(d) This subsection doegt apply to an ex parte communica An order of the tax appeals commission refusing to dismiss proceedings for lack

tion by anofficial or employe of an agency which is conducting’ ,%’é';g'g}'%‘eeeﬂfea%%e%aaﬁcgzge2”(‘,% fp,syt(sz?f)“;gﬁase are siill pending. Pasch

aclass 1 proceeding. The requirements of ss. 227.15 and 227.16 (1), 1983 stats. [now ss. 227.52 and

i i \atoy inati 227.53(1)], for standing to seek review of an administrative decision, do not create
(€) This subsection does not appl communication made separat@nd independent criteria, but both sections essentially rehaire be a per

to an agency in response to a req@gslhe agency for information sonaggrieved for standing purposes, one must have an interest recognized by law in
requiredin the ordinary course of its regulatory functionsig  thesubject matter which is injuriouslyfeéted bythe decision. \iconsins Environ
of the agency mentalDecade, Inc. WwPSC, 69 W (2d) 1, 230 NW (2d) 243.

. . .- An order of the employment relations commission directing an election and deter
~ (2) A hearing examiner or other agencyial or employe mining the bagaining unit under .70 (4) (d)is not reviewable. ‘st Allis v
involvedin the decision—making process who recea@ex parte WERC,72 W (2d) 268, 240 NW (2d) 416.
communicationin violation of sub(1) shall place on the record V?/e(grggtg gg 11.07, citing WERC vTeamsters Local No. 563, 75 W (2d) 602, 250
of the pe_ndlng matter the Commumcatlon‘.'f W_““e'_”' a memora_ Unconditionalinterim order by Public Service Commission fixing utility rates
dumstating the substance of the communication, if oral, alt wri§endingfinal determination is reviewable where no provision was made for refund
tenresponses to theommunication and a memorandum statingﬂexcess interim rates. Friends of EartPublic Service Commission, 78 W (2d)
: , 254 NW (2d) 299.
theS.UbStance ol 0“?" responses made, and also Sha“.adwse ecisionof PSC not to investigate under 196.28 and 196.29 was a nonreviewable,
partlesthatthe material has bee.n placed on the record, _h0WeV@§cretionaryd§termin_ation. Reviewable decisions definadlis. Environmental
anywriting or memorandum which would not be admissibte  Decadev. Public Service Comm. 93 W (2d) 650, 287 NW (2d) 737 (1980).
the recordif presented at the hearing shall not be placed in t@eenote to 808.03, citing Bearns DILHR, 102 W (2d) 70, 306 NW (2d) 22
record,bu_tnotlce of the $Ub5tance or nat.u.re of the communicati ecauseappointment to dice was administrative decision, challenge of appoint
Sha”_be given to all parties. Any partﬂﬁS_lrlng to rebut the com  mentcould only be made under this chapttate ex rel. Frederick Cox, 11 W
municationshall be allowed to do so, if the party requests tted) 264, 330 NW (2d) 603 (Ct. App. 1982).
opportunityfor rebuttal within 10 days after notice of tt@mmu Administrative decisionseligible for judicial review in Wsconsin. Klitzke, 61
! . X ; g MLR 405.
nication. The hearing examiner or agencyi@él or employe
may, if deeming it necessary to eliminate thfeef of an ex parte

communicationreceived, withdraw fromthe proceeding, in ; e : :
which case a successor shall be assigned. asotherwise specifically provided by laany person aggrieved

. ;2|S7t%3/ 1975 c. 945.3; 1975 c. 4141977 c. 4181985 a. 183.33t; Stats. 1985 lr)eyvf‘e\fj\/etlglesrlggf Sapser():[l‘g?llciller::l ?r??h?szsﬁg[l)ltg? entitled to JUdICIaI
Failureto notify parties of receipt of ex parte communication was harmless error (a) 1. Proceedings for review shb# instituted by serving a
Seebaclv. Public ServComm. 97 W (2d) 712, 295 NW (2d) 753 (Ct. App. 1980)'petition therefor personally or by certified maibon the agency
{or one of its diicials, and filing the petition in the i€e of the
clerk of the circuit court for theounty where the judicial review

227.53 Parties and proceedings for review . (1) Except

227.51 Licenses. (1) When the grant, denial or renewal o

alicense is required to be preceded by nadice opportunity for : A
hearing,the provisions ofhis chapter concerning contested cas%%ceefe(f,'%%vaérg i?tﬁ?e ?gdép'éégfsagfn%gs?gﬁ etﬁgcgmought
apply. . . . . board,the consumer credit review board, tredit union review

(2) Whena licensee has made timepd suficient applica o514 the savings and loan review board or the saviray

tion for the renewal of a license or a new license with referenclie\rpi/iew board, the petition shall be served ujmmth the agency

any activity of a continuing nature, the existing license does N}, e qecision is sought to be reviewed and the corresponding
expire until the application has been finally acted upon by tn%medrespondent as specified under. gy 1.t0 5.

agency,and, if the application idenied or the terms of the new 2. Unless a rehearing is requested und2e®.49 petitions

g%i%iig;iigrigﬁeg} gnlglt;?%all?stﬁ()j(% fl?; g?ﬁ:?hge rreev\ll?eev\\,/\,i(')qgth%r review under this paragraph shall be served and filed within 30
days after the service of the decision of the agency upon all parties

court. it
: - . unders.227.48 If a rehearing is requested unde227.49 any
(3) Exceptas otherwise specifically provided by lavo reve rty desiring judicial review shall serve and file a petition for

cation,suspension, annulment or withdrawal of any license is lafP" o . " ! .
ful unlessthe agency gives notice by mail to the licensee of fa(g%wewwnhln 30 days after service of tieeder finally disposing
I

or conduct which warrant the intended action and the license éthgsﬁip:)%l:)cagogrzirornegs gr\j\?g],c g:] Wg&?‘ zo c:i?gi c?r]:t g{gﬁ
givenan opportunity to show compliance with all lawful require; P y operal ] y such appiica :
mentsfor the retention ofthe license. If an agency finds that pubmg' The 30-day period faerving and filing a petition under this
lic health, safety or welfare imperatively requires eyaecy g?:ggrgggli:;g:ngn(t:ﬁs gn etgi day after personal serviceating
actionand incorporates a finding to theffect in its ordersum 2y agency .

mary suspension of a licenseay be ordered pending proceedings 3- If the petitioner is a resident, the proceedings shall be held
for revocation or other action. Such proceedings shall prthe circuit court for the county where the petitioner resides,

promptly instituted and determined. exceptthat if the petitioneis an agengythe proceedings shall be
History: 1975 c. 4141985 a. 183.33¢ Stats. 1985 s. 227.51. in the circuit court for the county where the respondent resides and
Summary suspension of occupational licenses discugedtty. Gen. 10. exceptasprovided in ss77.59 (6) (b)182.70 (6)an582.71 (5)
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(9). The proceedings shall be in the circuit court for Dane courtdy have been permitted to intervene in said proceeding, as parties
if the petitioner is a nonresident. If all parties stipulate and ttreereto,by order of the reviewing court.

courtto which the parties desire to transfer the proceedings agreesistory: 1971 c. 2431975 c. 94.3; 1975 c. 4141977 c. 265.75, 1977 c. 187

the proceedings may be held in tbeunty designated by the par 1979¢ 99208 353, 1905 & 135/ 1989 8. 182637, 57, Stats. 1985 s. 227,53
.tles'. If 2 or more petltlons fc.’r re.VI.eW dtie same dE‘CISIOn_ are f'_led Thecircuit court has no jurisdiction of an appeal from the tax appeafsnission

in different counties, the circuit judge for the county in which @herethe petition for review was served only on the department of revenumand
petition for review of the decisiowas first filed shall determine onthe commission within the allowed 30 days. BrachDept. of Revenue, 48 W

the venue fofudicial review of the decision, and shall order tranézcgeﬁiiélgrfhg\éve;()ﬁzr:::{ of a notice of appeal by ordinary mail, when received
fer or consolidation where appropriate. in time and not promptly objected to is good service. Servicamfa’nnember of

(b) The petition shall state tmature of the petitione; inter  thedepartment is sfi€ient if in the past that i.ndividual has represented himself as
est, the facts showing that petitioner is a person aggrieved byggﬁﬂv?ln(dzgsfttomey for the departmeétamilton v ILHR Dept. 56 W (2d) 673,
d_eC|S|on,and the grounds speqf'Ed in227.57upon which peti ... An appeal will not lie from an order denying a petition to reopen an earlier PSC
tioner contends that the decision should be reversed or modifie@erwhere no appeal was taken from the order or the order denying rehearing within
The petition may be amended, by leave of court, though the tig9elays. Dwn of Caledonia.\Public Service Comm. 56 W (2d) 720, 202 NW (2d)
for serving the same has expired. The petition shall be entitled 1. ) ) ) ) )

R e ailureto strictly comply with the caption requirements of (1) does not divest a
thename of the person serving it as petitioner and the nathe of courtof jurisdiction if all other jurisdictional requirements are met. Evaiept.
agencywhose decision is sought to be reviewedespondent, of Local Affairs & Development, 62 W (2d) 622, 215 NW (2d) 408.
except thain petitions for review of decisions of the following Where the taxpayer failed to serve a copy of his petitioneview of a decision

: e d order of the tax appeals commission upon the department of revenue within 30
agenCIeSthe latter agency SpECIerd shall be the named resp@Q/S’ the circuit couttadno jurisdiction. Cudahy.\Dept. of Revenue, 66 W (2d)

dent: 253, 224 NW (2d) 570.

1. The tax appeals commission, the department of revenueTheimplied authority of the PSC under various provisionshofl96, to insure that
. . . . future supplies of natural gas will remain @sasonably adequate andfsignt as
2. The banking review board or teensumer credit review practicablandicates a legallyecognized interest of the environmental group mem

board,the division of banking. bersliving in the area &cted by the commission order in the future adequattyeof

. . . . . . servicewhich is suficient to provide standing if the facédleged in the petition are
3. The credit union review board, thdiog of credit unions. yeto challenge the commissisrfailure to consider conservation alternatives to the

4. The savings and loan review board, the division of savingfgposedpriority system. Wsconsins Environmental Decadénc. v PSC, 69 W

; L . P . ) 1, 230 NW (2d) 243.
and loan, except if the petitioner is the division of savings a County has standing to challenge validity of rule not adopted in conformity with

loan, the prevailing parties before the savings and loan revieW27.02 through 227.025, 1983 stats. Dane Couig®S Dept. 79 W (2d) 323,
boardshall be the named respondents. 255NW (2d) 539.

P P ici i JParties” under sub. (1) (c), 1975 stats., are those pers@insatfvely demon
5. The savings bank review board, the division of savings aggtingactive interest in the proceedings; PSC must identify partiés. BWiron

loan, except if the petitioner he division of savings and loan, thementaiDecade vPublic Service Comm. 84 W (2d) 504, 267 NW (2d) 609 (1978).
prevailing parties before the savingank review board shall be ch.801 is inapplicable to judicial review proceedings. Omerni€kiNR, 94 W

the named respondents. (2d) 309, 287 NW (2d) 841 (Ct. App. 1979).
. . Serviceon department rather than on specific division within department was suf
(C) A copy of the petition shall be served personally or by'cerﬁ'cient notice under this section. Sunnyviewlage v Adm. Dept. 104 W (2d) 396,

fied mail or, when service is timelgdmitted in writing, by first 311Nw (2d) 632 (1981).

class mail, not later than 2fhys after the institution of the pro  Wherepetitioners lacked standing to seek review and where intervenors filed after
ceedingupon each party who appeared before the agency in ?’i‘?v"ﬂ'éé? gi‘gy- é& "il‘s\?/r‘(’gg)og%gﬁgsg‘)" continue to press claim. FOMBS,
proceedingn which the decision sought to lieviewed WaS_ ma_lde Seenote to s. 11, citing MilwaukeeBrewers vDH&SS, 130 W (2d) 56, 387 NW

or upon the partg attorney of recordA court may not dismiss (2d) 245 (1986).

the proceeding for review solelyecause of a failure to serve a Two-parttest for determining whether party has standing under sub. (1) discussed.
Copy of the petition upon party or the partﬁ’ attorney Of record Waste Management. ofMton;in VDI'\I.R, 144 W .(Zd) 499, 424 NV\./.(ZCD 685 (1988). )
unlessihe petitioner fails tserve a personlisted as a pary for puf, CoUTY e Sanino o bing eiin o e because peon s i
posesof review in the agency'decision under 827.47or the per  (2d)374 (Ct. App. 1988).

son’sattorney of record. _Delivery of a petition to aragency attorney did not meet the requirements fer ser

(d) The agency (except in the case of the tax appeals cemn)i' ulrgdge;)sub. (1) (@) 1. adensel vDHSS,179 W (2d) 637, 508 NW (2d) 33 (Ct.
sionand the bginklng I’EVI_EW board, the Con,sumer credit rev!e ime provisions undesub. (2) are mandatoiagner v State Medical Examining
board,the credit union review board, the savings and loan revi@yard, 181 W (2d) 633, SILNW (2d) 874 (1994).
boardand thesavings bank review board) and all parties to the
proceedingoefore it, shall have the right to participatehe pre  227.54 Stay of proceedings. The institution of the@roceed
ceedingdor review The court may permdther interested per ing for review shall not stay enforcement of the agency decision.
sons to interveneAny person petitioning the court to intervenelhe reviewing court may order a stay upon such terms as it deems
shall serve a copy of the petition on each party who appean@@per,except as otherwise provided in $86.43and551.62
beforethe agency and any additiomelrties to the judicial review  History: 1983 a. 271985 a. 182.39; Stats. 1985 s. 227.52987 a. 5
atleast 5 days prior to the date set for hearing on the petition.

(2) Every person served with the petition for review as-pre227.55 Record on review . Within 30 days after service of
videdin thissection and who desires to participate in the precedhe petition for review upon the agenayr within such further
ings for review thereby instituted shall serve upon the petitiondime as the court magpllow, the agency shall transmit to the
within 20 days after service of the petition upon such personteyiewingcourt the original or a certified copy of the entire record
noticeof appearance clearly stating the pers@usition with ref ~ of the proceedings iwhich the decision under review was made,
erence to each material allegation in the petitiodto the afirm-  including all pleadings, notices, testimgngxhibits, findings,
ance,vacation or modification of the order decision under decisionsorders and exceptions, therein; but by stipulatiogilof
review. Such notice, other than by the named respondent, shlttiesto the review proceedings the record may be shorteped
alsobe served on the named respondent and the attorney geneliahinatinganyportion thereof. Any parfyther than the agency
andshall be filed, together with proof of required service theregkfusingto stipulate to limit the record may be tax®dthe court
with the clerk of the reviewing court within 10 days after such sdpr the additional costs. The record may be typewritten or printed.
vice. Service of all subsequent papers or notices in such proceBge exhibits may be typewritten, photostated or otherwise fepro
ing neecbe made only upon the petitioner and such other persathsced,or, upon motion of any partgr by order of the court, the
ashave served and filed the notice as provided in this subsectiviginal exhibits shall accompany the record. The cooaty
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requireor permit subsequent corrections or additions to the record(7) If the agencg action depends on facts determined without
whendeemed desirable. a hearing, the court shall set aside, modify or order agency action
History: 1985 a. leZ-éll;1 Stats. 1985 s. 227(.155. s i if the facts compel a particular action as a matter afda may
Time provisions under thisection are mandator ner v State Medica i 1 i
ExaminingBoard, 161 W (24) 633 5INW (26) 874 (1909, Cﬁ?ﬁ??ﬁgeazaesnecig rtgsep?)%i?t;:il)i/tg/or furtieamination and action
(8) Thecourt shall reverse or remand the case to the agency if
it finds that the agencyexercise of discretion is outside the range

tion is made to the circuit court for leave to present additional e@if discretion delegated to the agency by lwnconsistent with

denceon the issues in the case, and it is shown to the satisfac@gRgency rule, an béially stated agency policy a prior agency

of the court that the additional evidence is material and that th& %Ct'ce"f deviation therefrom isiot explained to the satisfaction

were good reasons for failure to present it in the proceedingJ the court by the agency; or is otherwise in violation of a consti

beforethe agencythe court may order thétte additional evidence ! ional or statutory provision; but the court shall not substitute its

betaken before the agency upon such terms as the court may ditdgmentfor that of the agency on an issue of discretion.

proper. The agency mamodify its findings and decision by rea (9) Thecourts decision shall provide whatever relief is appro

sonof the additional evidence and shall file with the re\,ie\,\,inerlate|_rrespect|ve of t_he original form of the petition. If the court

courtthe additional evidence together with angdified or new Setsaside agency action or remands the case to the agency:for fur

findings or decision. therproceedings, it magake such interlocutory order as it finds.
(2) Proceedingsor review ofadministrative agency decisions'€C€SSanto preserve the interests of any party and the public

asprovided in this chapter may be brought on for trial or hearifgndingfurther proceedings or agency action.
atany time upon not less than 10 days’ notice given after the expi (10) Uponsuch review due weight shall be accorded the-expe
ration of the time for servicef the notices provided in 827.53 ence,technical competence, and specialized knowledgheof
). agencyinvolved, as well as discretionary authority conferred
(3) Within 20 days after the time specified ir287.53for fil- uponit. The rightof the appellant to challenge the constitutienal
ing notices of appearance @y proceeding for reviewany ity of any acbr of its application to the appellant shall not be-fore
respondentvho has served such notice may move to dismiss tﬁ@sedor_ impaired by the fact that the appellant has applied for or
petition as filed upon the ground that such petition, upofaite, 0ldsa license, permit or privilege under such act.

doesnot state facts sfiéient to show thathe petitioner named  Histoy: 1975 ¢. 9%.3,1975 c. 4141979 c. 2081985 a. 183.41; Stats. 1985

the!'ein is a person agg_rieved by the _dECiSion sought to bazindirjgof fact is supported undés) if reasonable minds could arrive at the same
reviewed. Upon the hearing of such motion the court may grasdnclusion. Westring vJames, 71 W (2d) 462, 238 NW (2d) 695.

the petitioner leave to amend the petition if the amendment as prd?eviewingcourt, in dealing witlletermination or judgment which administrative
. ncyis alone authorized to make, must judge propriety of action solely by grounds
posedshallhave been served upon all respondents prior to Sljaﬁf\)ﬁ)kedby agency with stitient clarity. Stas vMilw. County Civil Service Comm.

hearing. If so amended the court may consider and passthpon 75w (2d) 465, 249 NW (2d) 764.
validity of the amended petition without further or othastion See note to 30.12, citing KosmatkeDNR, 77 W (2d) 558, 253 NW (2d) 887.

227.56 Additional evidence; trial; motion to dismiss;
amending petition. (1) If before the date sébr trial, applica

i i . Summaryjudgment procedure is not authorized in proceedmgsidicial review
tOHdltsml.Sigtge SﬁTlgggy a:gyz rii%gr‘getnt 1085 5. 227.56 underthis chapter Wis. Environmental Decade Rublic Service Comm. 79 W (2d)
Istory: C. &4 & 19854 of, SHls. S. £21.96. 161,255 NW (2d) 917.

Seenote to0 11.39, citing Chicago &.WR.R. v Labor & Ind. RevComm. 91 W “Discretion” means process of reasoning, not decision-making, based on facts in

(2d) 462, 283 NW (?d) 603 (Ct. App. 1979). . . recordor reasonably inferred from record, and conclusion based on logical rationale
A court may not find facts under (1); the court may only receive evidence to defgindedon proper legal standards. ReidingeDptometry Examiningoard, 81 W
minewhether to remantd the agency for further fact finding. State Public Intervenogag) 292, 260 NW (2d) 270.
v. DNR, 171 W (2d) 243, 490 NW (2d) 770 (Ct. App. 1992). Seenote to 220.035, citing State ex rel. 1st Nat. BarM & | Peoples Bk. 82 W
) ) (2d) 529, 263 NW (2d) 196.
227.57 Scope of review . (1) The review shall be conducted See note to 111 citing Ws. Environmental Decade Rublic Service Comm. 98
by the court without a jury and shall be confined to the record,(2d) 682, 298 NW (2d) 205 (Ct. App. 1980).

exceptthat in cases of alleged irregularitiesprocedure before (2§)e§3r15>t(?t88z312)§.34, citing Aetna Life Ins. Ca. Mitchell, 101 W (2d) 90, 303 NW

the agf-’nCyteStimony thereon may be taker_‘ _in toairt ano!, if " Seenote to 806.07, citing Charter Mfg.Milw. River Restoration, 108/ (2d) 521,
leave is granted to take such testimagpositions and written 307 Nw (2d) 322 (Ct. App. 1981).

interrogatories may be taken prior to the date set for hearing rg%alr(%canngt recgveﬂtt?;_n%yﬁ feets against”_state under (9). Afd_ministrative_judge
: : : : shouldhave been disqualified due to compelling appearance of impropBetirie
providedin ch.804if proper cause is shown therefor v. Wis. Employment Relations Comm. 107 W (2d) 306, 320 NW (2d) 213 (Ct. App.
(2) Unlessthe court finds a ground for setting asiodmdify-  1982),aff'd. 111 W (2d) 447, 331 NW (2d) 331 (1983).

ing, remanding or ordering agency action or ancillary relief underConz)Tission’Sghange of accgurgli_ng Stggtmen;fogrfescoveg of #}ili%gx®engétheS
a specified provision ofhis section, it shall fm the agency g 305 MW (20) 667 (1087). PV URiesen omm. e
action. WERCdid not abuse discretion tinding no community of interest between pro

(3) Thecourt shall separately treat disputed issuesgehcy fessionateachers and student interns. Unit fragmentation uriderd (4) (d) 2. a
: B : d : discussed.Arrowhead United @achers VERC, 1.6 W (2d) 580, 342 NW (2d) 709
procedurejnterpretations of lajdeterminations diact or policy (19g4),

within the agency exercise of delegated discretion. Sub.(7) grants trial court broad authority to remand matter to agency for further
(4) Thecourt shall remanthe case to the agency for furthegctionwhere no hearing has been held and no particular result is compelled as matter

actionif it finds that either the faimess of the proceedings or tf) g"gv)-, R. W Docks & Slips vDNR, 145 W (2d) 854, 429 NW (2d) 86 (Ct. App.

correctnes®f the action has been impaired bgnaterial error in on review there are three levels of deference which may be given to an administra

procedureor a failure to follow prescribed procedure. tive agencys conclusions of law and statutory interpretations, depending on the

. . . .¢ -agency’sexperience, technical competence and knowledge in regard to the question
(5) The court shalset aside or modify the agency action if ifyresented Kelley Co. v Marquardt, 172 W (2d) 234, 493 NW (2d) 68 (1992).

finds that theagency has erroneously interpreted a provision Ofstatutesenabling rule promulgation are strictly construed to preclude the exercise
law and a correct interpretation compels a particular action, opfia power not expressly granted. Whether an agercgeded its authority in pro

shallremand the case to the agency for further action under a Q}b‘g?\lag“g%“\‘,{f(iz?dr)eg’g%""%%é’f\l{,‘\?‘(’gdt)’yggg‘?‘(’:‘f"ﬂgg Cfsgg)smte Public Intervenor

rECtinterpretaﬁon of the provision of law Agencyjurisdiction is a legal issue reviewed de ndwoa reviewing court. An
(6) If the agency action depends on any fact found by thagency'sdecision on the scope of its own povgenot binding on the court. Loomis

agencyin a contested case proceeding, the court shall notsub |s.consin Personnel Commission, 179 W (2d) 25, 806 (2d) 462 (Ct. App.
tuteits judgment for that of the agency as to the weight of the eVipetauitjudgment is incompatible with the scope of review of a ch. 227 proceeding.
denceon any disputed finding of fact. The court shall, howgvewagnerv. StateMedical Examining Board, 181 W (2d) 633,158W (2d) 874

setaside agency action or remand the case to the agency if it fid§84)-

; A . A circuit judge has inherent authority to order briefs in a case under this section and
thatthe agenc;s’ action depends on any f'ndmg of fact thatas to dismiss the action if a party fails to file a brésfordered. Lee LIRC, 202 W (2d)

supportedby substantial evidence in the record. 559,550 NW (2d) 534 (Ct. App. 1996).
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Seenote to Art. |, sec. 1, citing Hortonville Dist. Mortonville Ed. Asso. 426 US  filed within the 5—day periodhe order certifying and transmitting
482. : - . .

If court afirms agency decision under (2), unsuccessful claimant may not briFl e.p.roceedlngshall be entered WIthOu‘t he.armg' The plait
claimto federal court. dting v Michigan Wsconsin Pipe Lin€o. 569 F Supp. 741 petitionershall pay to the clerk of the circuit court of Dane county
(1983). afee of $2 for transmitting the record.

Thescope of judicial review in Wconsin. Hewitt, 1973 WLR 554. History: 1977 c. 291983 a. 2191985 a. 182.47; Stats. 1985 s. 227.58995
The standard of review of administrative rules ilsdnsin. 1982 WLR 691. a. 27ss.6238 9116 (5) 9130 (4)

227.58 Appeals. Any party including theagencymay secure 557 6 jyrisdiction  of state courts to determine valid -
areview of the final judgment dhe circuit court by appeal to theity of laws when attacked in federal court and to stay

courtof appeals within the time period specified i888.04 (1) : ; ;
History: 1977 c. 18%.134 1983 a. 2191985 a. 182,41 Stats. 1985 s. 227.58. .er)forcgmenrt]. I \r/]Vhengver a;)sun pr ayln? (‘;0" "’lm dllntgrlocutory
Judicial Council Note, 1983:This section is amended by repealing the appedljunction shall have been begun in a federal district court to

deadlineof 30 daysirom notice of entry of judgment for greater uniformivhn  restrain any departmentboard, commission or fider from
e Shenih i e S s s o efglorcngor adminisering any statute or administaive order o
themanner of other civil appeals. Civil appeal procedures are governed by chs. stateor to set aside or enjoin the suit or administrative order
andgo9. [Bill 151-S] the department, board, commission diiagr, or the attorney gen

Courtof appeals had no power to remand case under 806.07 (1) (b) or (h); ch. 824| may bring a suit to enforce the statute or order in the circuit
cannotbe supplemented by statutory remedies pertaining to civil procedure. Chlc%%) . . X
& N.WRR. v Labor & Ind. RevComim. 91 W (2d) 462, 283 NW (2d) 603 (Ct. App.cOUrtof Dane county at any time before the heacdinghe applica
1979). tion for an interlocutory injunction in the suit in the federal court.
Jurisdictionis herebyconferred upon the circuit court of Dane
countyand on the court of appeals, on appeal, to entertain the suit
with the powers granted in this section. The circuit court shall,
whenthe suit is brought, grant a stafyproceedings by any state
aepartment,board, commission or fifer under the statuter
order pending the determination of the suit in the courtthef
aPte. The circuit court of Dane county upon the bringing of the
suit therein shallt once cause a notice thereof, together with a
copy of the stay order by it granted, to be sent to the fedistaict
ourtin which the action was originally beguin appeal shall
e taken within the time period specified in808.04 (2) The
c)z?\ppealshall be given preference.

History: 1977 c. 1871983 a. 2191985 a. 183.49; Stats. 1985 s. 227.60.

227.59 Certification of certain cases from the circuit
court of Dane county to other circuits. Any action ompro-
ceedingfor the review of any order of an administrativéoef,
commission,department or other administrative tribunal of th
staterequired by law to be institutea or taken to the circuit court
of Dane county except an action or appeal for the review of
orderof the department of industiabor and job developmeat
the department of commera® findings and orders of the labor
andindustry review commission which is instituted or takex

is not called for trial or hearing within 6 months after the proceeg
ing or action is instituted, and the trial or hearing of whichat
continuedby stipulation of the parties or by order of the court f
Ca_useShown' shalbn the appllcat_lc_)n of either Party on 5 days’ Judicial Council Note, 1983:This section is amended to replace the appeal dead
written notice to the other be certifieohd transmitted for trial to line of 10 days after termination of the suit by the time provisiorss 808.04 (2),
the circuit court of the county of the residermeprincipal place for greater uniformity Section 808.04 (2) provides that an appeal must be initiated
of business of the plaintibr petitioner where the action or pro within 15 days of entry of judgment or order apped#leth. The provision requiring

> | . A preferentialcourt treatment is harmonized and standardized with similar provisions
ceedingshall be given preference. Unless written objection isthe statutes. [Bill 151-S]
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