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CHAPTER 655

HEALTH CARE LIABILITY AND P ATIENTS COMPENSATION

SUBCHAPTERI 655.26 Reports on claims paid.
GENERAL PROVISIONS SUBCHAPTER IV
655.001 Definitior)_s. PATIENTS COMPENSAION FUND
655.002 Applicability. ‘ o 655.27 Patients compensation fund.
655.003 Exemptions for public employes and facilities and volunteers. 655.275 Patients compensation fund peer review council.
655.004 Rule-making authority SUBCHAPTER VI

655.005 Health care provider employes.

655.006 Remedy. MEDIATION SYSTEM

655.007 Patients’ claims. 655.42 Establishment of mediation system.
655.009 Actions against health care providers. 655.43  Mediation requirement. .
655.01 Forms. 655.44 Request for mediation prior to court action.
655.013 Attorney fees. 655.445 Request for mediation in conjunction with court action.
655.015 Future medical expenses. 655.45 Reports to licensing bodies.
655.017 Limitation on noneconomic damages. 655.455 Notice to health care providers.
655.019 Information needed to set fees. 655.465 Mediation panels; mediation period.

SUBCHAPTER Il 655.54 Filing fee.

INSURANCE PROVISIONS 655.58 Mediation procedure.
655.23 Limitations of liability; proof of financial responsibility 655.61  Funding.
655.24 Insurance policy forms. SUBCHAPTER VII
655.245 Insurance policy limitations. MEDIATION FUND
655.25 Availability and efectiveness for health care liability insurance. 655.68 Mediation fund.
Cross—reference: See definitions in 5€00.03and628.02 (b) The state in which a health care provider derives more than

50% of his or her income in a fiscal year from the practice of his
or her profession.

SUBCHAPTERI (12) “Representative”means the personal representative,
spouseparent, guardian, attorney or other legal agéatpatient.
GENERAL PROVISIONS (13) “Respondent’means the person allegéal have been
negligentin a request for mediation filed under&55.44 or
655.001 Definitions. In this chapter: 655.445

“ » History: 1975 c. 3779; 1977 c. 265.75; 1977 c¢. 1311977 c. 203%.106, Sup.
(1) "Board of governors” means the board created under & o,qer ss w (2d) xiil (1979)1979 ¢, 124185 355 1983 21895329 (5) 1985

619.04(3). a.34Q 1987 a. 27182, 264, 403 1989 a. 1871991 a. 2141993 a. 4731995 a. 27
wmi " s : 5.9126 (19)
at'c()ﬁ) ng’:;”:ggé 4rzg?2§tgi4p5erson filing & request for medi Medical malpractice panels: Theidtonsin approach. Kravat. 61 MLR 55.
lonu ' : A summary of the new statutes governing medical malpractice. Sai¢feB.
(4) “Department’means the department of health and famil@ct. 1986.
services. Recent developments ini¥¢onsin medical malpractice lavt974 WLR 891.

- " . - Testingthe constitutionality of medical malpractice legislation: Thsddhsin
(6) “Fiscal year” means the period beginning on July 1 angdedicalmalpractice act of 1975. 1977 WLR 838. See also: State ex rel. Strykowski

endingon the following June 30. v. Wilkie, 81 W (2d) 491.
655(37%7 Fund” means the patients compensation fund umder655.002 Applicability. (1) MANDATORY PARTICIPATION.
e Exceptas provided in $55.003 this chapter applies @il of the

(7t) “Health care practitioner” means a health carefes
sional,as defined in s180.1901 (1m)who is an employe of a

healthcare provider described in855.002 (1) (d)(e) or (f) and _(a)_ Alplhysici?n or ? nurge arl]nesthett_ist fohr_whorr]n this ?tate_ is a
. : f rincipal place of practicend who practices his or her profession
who has the authority to provide health care services that aregfgﬂs state more than 240 hours in a fiscal year

underthe direction and supervision of a physician or nurse-an . ! __— .
thetist. (b) A physician or a nursanesthetist for whom Michigan is

(8) “Health care provider” means a person to whom this <:ha;a.)1 principal place of practice, if all of the following apply:

ter applies under §55.002 (1)or a person who elects to be subject 1. The physician or nurse anesthetist is a resident of this state.
to this chapter under §55.002 (2) 2. The physician or nurse anesthetist practices his or her pro
(9) “Nurse anesthetist’ means a nurse licensed undeth. fession in this state or in Michigan or a combination of both more

whois certified as a nurse anesthetist by the American associalfdff1 240 hours in a fiscal year

of nurse anesthetists. 3. Thephysician or nurse anesthetist performs more proce
(10) “Patient’ means an individual who received or Shc)ulgluresm a Michigan hospital than in any other hospital. In this sub

havereceivedhealth care services from a health care provider glrvlsmn, Michigan hospital” meana hospital located in Michi

: . s that is an dfliate of a corporation @anized under the laws
from an employe of a health care provider acting within the sco nt A N L
of his or her employment. g?thls state that maintains its principdiicd and a hospital in this

L ) . .. State.
Iicér%(s)(rarzi)undpgglilﬁﬁré means a medical or osteopathic physician (c) A physician omurse anesthetist who is exempt under s.
P . . 655.003(1) or (3), but who practices his &ier profession outside
(11) “Principal place of practice” means any of the followingihe scope of the exemption and who fulfills the requirements
(a) The state in which a health care provider furnishes healthderpar (a) in relation to that practice outside the scope of the
careservices to more than 50% of hishar patients in a fiscal exemption.For a physician or a nurse anesthetist who is subject
year. to this chapter under this paragraph, this chapter applies only to

following:
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COMPENSATION
claims arising out of practice that is outside the scopehef 655.005 Health care provider employes. (1) Any person
exemptionunder s655.003 (1)or (3). listedin s.655.007having a claim oa derivative claim against a

(d) A partnership comprised of physicians or nurse anesttigalthcare provider or an employe of the health care provioier
tistsand oganized and operated in this state for the prirpary damagesor bodily injury or death due to acts or omissions of the

poseof providing the medical services of physicians or nurg&mploye of the health care provider actiwithin the scope of his
anesthetists. or her employment and providing health care services, is subject

(e) A corporation aganized and operated in this state for tht® this chapter _
primary purpose of providing the medical services of physicians (2) The fund shall provide coverage, under6&5.27 for
or nurse anesthetists. claims against the health care provider or the employe of the
(f) A cooperative sickness care associatiganized under ss, N€althcare provider due to the acts or omissions of the employe
185.981t0 185.985that operates a nonprofit sickness care plan #¢tingwithin the scope of hier her employment and providing
this state and that directly provides services through salari %alth_car_e services. This subsection does not apply to any of the
employesin its own facility oflowing: o .
(g) An ambulatory sgery center that operates in this state. (@) An employe of a health care provider if the employe is a

. ; . physicianor a nurse anesthetist or is a health care practitioner who
ate(s?\ @]igossg,fgl' as defined in 0.33 (2) (ajnd(c), that oper is not providing health care services under the direction and-super

. . o o . vision of a physician or nurse anesthetist.
(i) An entity operated in this state that is diliafe of a hospi

g - . - b) A service corporation ganized under s180.1903b
taflt?]ndhthat }t)nl)wdes diagnosis or treatnfnor care farpatients heélt)hcare professiongls as de?ined undaBs.1901 (1m)if th)é
of the hospital. ' -

) ) N . boardof governors determines that it is not the primary purpose
(i) Anursing home, aefined in s50.01 (3) whose operations of the service corporation to provide the medical services of phy
arecombined as a single entity with a hospital described in paciansor nurse anesthetists. The boardyoernors may not
(h), whether or not the nursing home operations are physicalfgtermineunderthis paragraph that it is not the primary purpose
separatdrom the hospital operations. of a service corporation to provide the medical servicghysi
(2) OpTioNAL PARTICIPATION. All of the following may elect, ciansor nurse anesthetists unless more than 50% of the sharehold
in the manner designated by the commissioner by rule undees of the service corporation are neither physicians nor nurse
655.004 to be subject to this chapter: anesthetists.

(a) A physician or nurse anesthetist for whom this state is a(2t) Subsectiorf2) does not déct the liability ofa health care
principal place of practice but who practices his or her professiroviderdescribed in $55.002 (1) (d)(e) or (f) for the acts of
fewer thar241 hours in a fiscal ygdor a fiscal yearor a portion  jts employes.

of a fiscal yearduring which he or she practices his or her profes History: 1985 a. 3401987 a. 27Stats. 1987 s. 655.008989 a. 1871991 a. 214
sion. 1993a. 4731995 a. 167

(b) Except as provided in sufl) (b) a physician or nurse g5 406 Remedy. (1) (a) On and after July 24, 1975, every
anesthetistor whom this state is not a principal place of praCt'C%’atient,every patient representative and every health qane

for a fiscal yearor a portion of a fiscal yeauring which he or vider shall be conclusively presumed to have accepted to be bound
shepractices his or her profession in this state. For a health CB{/e[his chapter

providerwho elects to beubject to this chapter under this para (b) Except as otherwise specifically provided in this chapter
graph,this chapter applies only to claims arising out of practlgﬁ. o P | p pecincally p ap
thatis in this statend that is outside the scope of an exempti IS(ZS;UT?CUEH atlsodapp |estto mlln:)rs_. o deatburi
unders.655.003 (1)or (3). This chapter does not apply to injuries or urring,
History: 1987 a. 271991 a. 214 or services rendered, prior to July 24, 1975.
In an action governed by ch. 655 no claim may be brought by adult childtee for  History: 1975 c. 371987 a. 27Stats. 1987 s. 655.006.
lossof society and companionshipaf adult parent; s. 895.04 is inapplicable to ch.
655actions. Dziadosz Zirneski, 177 W (2d) 59, 501 NW (2d) 828 (Ct. App. 1993)@55.007 Patients’ claims. On and after July 24, 1975, any

In an action governed by ch. 655, no recovery may be had by a parent for the . : . .
of society and companionship of an adult childIl/Estate vMt. Sinai Medical &tient or the patiens representative having a claim or any

Center,183 W (2d) 666, 515 NW (2d) 705 (1994). spouseparent or child of the patiehtaving a derivative claim for
) ) o injury or deatton account of malpractice is subject to this chapter
655.003 Exemptions for public employes and facilities History: 1975 c. 37199 1983 a. 253

and volunteers. Except as provided in 655.002 (1) (g)this This chapter was inapplicable to third—party claimsed on contract where no

; i ily injury was alleged. Northwest General Hospitafee, 1.5 W (2d) 59, 339
?or:ﬁ)r\)/\t/?nrgc')es not apply to a health care provider that is any of tm";, (2d) 583 (1983).

(1) A physician or a nurse anesthetist who is a state, county666.009 Actions against health care providers. An
municipal employe, orfederal employe or contractor coveredctionto recover damages on account of malpractice sbaiply
underthe federal tort claims act, as amended,ahd is acting with the following:
within the scope of his or her employment or contractual duties. (1) ComptainT. The complaint in such action shall not specify

(2) A facility that is exempt under 50.39 (3)or operated by the amount of money to which the plaifiupposes to be entitled.

any governmental agency (2) MEDICAL EXPENSEPAYMENTS. The court or jurywhichever

(3) A physician or a nurse anesthetist who provigiedes is applicable, shall determinéie amounts of medical expense
sionalservices under the conditions described 46.89 with  paymentspreviously incurred and for future medical expense
respectio those professionakrvices provided by the physicianpayments.
or nurse anesthetist for which he or she is covered1§ss25and (3) VENUE. Venue in a couriction under this chapter is in the
considered an agent of tHepartment, as provided inl€5.25 (6)  countywhere the claimant resides if the claimant is a resident of
(b). this state, or in a county specified in881.50 (2)a) or (c) if the

History: 1989 a. 187206, 1991 a. 214 claimantis not a resident of this state.
History: 1975 c. 37198 199 1983 a. 2531985 a. 340

655.004 Rule-making aUthor_ity . The director of state Discretionarychanges of venue under s. 801.52 are applicable to actions under ch.
courts,department and commissioner may promulgate such ruéss. Hoffiman v Memorial Hospital of lowa Count:96 W (2d) 505, 538 NW (2d)

underch. 227 as are necessary to enable them to perform thef (Ct. App. 1995).

responsibilitiesunder this chapter .
History: 1975 ¢. 37Sup. Ct. OrdeB8 W (2d) xiii (1979)1987 a. 27Stats 1987 ©20-01  Forms. The director oftate courts shall prepare and

s.655.004:1989 a. 18%.28. causeto be printed, and upon request furnish free ofgghasuch
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forms and materials as the director deems necessary to facilitagalthcare services, for acts omissions occurring on or after
or promote the ditient administration of this chapter May 25, 1995, is subject to the limits unde833.55 (4) (dand

History: 1975 c. 37199 Sup. Ct. Order88 W (2d) xiii (1979)1989 a.187s.28. (f)
History: 1985 a. 34p01995 a. 10
655.013 Attorney fees. (1) With respect to any act of mal = After Januaryl, 1991, recovery for loss of society and companionship for death
i ; ; iR a medical malpractice case is unlimited; minors may bring sepataias for loss
practlceafter ‘]u'y 24, 19.75’ for which a contingency fee arranggf companionship when malpractice causes a pareegth, including when the
memhas be_en entered into before June l4, 198G dimpensa  decedents survived by a spouse. JelinikSt. Paul Fire & Casualty Ins. Co. 182 W
tion determined on a contingency basis and payablallto (2d)1, 512 NW (2d) 764 (1994).
attorneysacting for one or more plairi&for claimants is subject 3 Tortlgg;orm: Its Not About \ictims. . .It's About Lawyers. Scoptulis. Law
. . une .
to the following unless a new contingency fee arrangement’is
enterednto that complies with subgLm) and(1t): _ 655.019 Information needed to set fees. The department
(a) The determination shall noéflect amounts previously shallprovide the director of state courts, tmmmissioner and the

paidfor medical expenses by the health care provider or the pb@ardof governors with information on hospita¢d capacity and

vider’s insurer occupancyrates as needed to set fagwler s.655.27 (3)or
(b) The determination shall not reflect payments for futur@b5.61

med|ca|expense |n excess Of $25’000 History: 1985 a. 3401989 a. 18%.28; 1991 a. 214
(Im) Exceptas provided in sulflt), with respect to any act

of malpractice for which a contingency fee arrangement is entered SUBCHAPTERIII

into on and after June 14, 1986, in addittorcompensation for

thereasonable costs of prosecution of the claim, the compensation INSURANCE PROVISIONS

determinedon a contingency basis and payable to all attorneys
actingfor one or more plainfi or claimants is subject to the ol o - ) .
lowing limitations: 655.23 _bl__ll_mltatl?:gl)s ( ;)fEI|ab|I|ty; proo_fd c(njf_ fmg;)aal

. ; o ! responsibility. a) Except as provided in péd), every
$1 (géo gg&ee;():to\?esre%rowded in pagb), 33 1/3%of the first healthcare provider either shall insure and keep insured the health
(b) Twenty—five percent of the first $1,000,000 recovered o by o Iy o A o
) LVER L VUL, c nceissued by an insurer authorized to do business in this state or
liability is stipulated withirl80 days after the date of filing of thegpq)| qualify as a self-insurerQualification as a self-insurer is

original complaint and not later than 60 days before the first daybjectto conditions established by the commissioner and is valid

of trial. _ only when approved by the commissianéFhe commissioner
(c) Twenty percent of any amount @xcess of $1,000,000 may establish conditions that permit a self-insurer to self-insure
recovered. for claims that are against employeko are health care practi

(1t) A courtmay approve attorney fees in excess of the limitdonersand that are not covered by the fund.
tions under sub(1m) upon a showingf exceptional circum (b) Eachinsurance company issuing health care liability insur
stancesincluding an appeal. ance that meets the requirements of &ifto any health care pro
(2) An attorney shall dér to chage any client in a malpractice vider shall, at the times prescribed by the commissjditemwith
proceedingor action on a per diewr per hour basis. Any suchthecommissioner in a form prescribed by the commissioner-a cer
agreemenshall bemade at the time of the employment of théficate of insurance on behalf of the heatthre provider upon
attorney. An attorneys fee on a pediem or per hour basis is notoriginal issuance and each renewal.
subjectto the limitations under sufil) or (1m). (c) Each self-insured health care provider furnishing coverage
History: 1975 c. 37199, 1985 a. 340 that meets the requirements of sib).shall, at the times and in the
] ) form prescribed by the commissiongie with thecommissioner
655.015 Future medical expenses. If a settlement or judg a certificate of self-insurance and a separate certificate of-insur
mentunder this chapter resulting from an act or omission thasicefor each additional health care provider covered by the self—
occurredon or after May 25, 1995, provides for future medicahsuredplan.
expense payments in excexs5100,000, that portion of future () |f a cash or surety bond furnishiegla health care provider
medical expense payments in excess of an amount equal{dpthe purpose of insuring and keeping insuttesl health care
$100,000plus an amount sfifient to pay the costs of collection yrqyider's liability was approved by the commissioner before
attributableto the future medical expense paymeirtsjuding April 25, 1990, paa) does not apply to the health care provider
attorneyfees reduced to present value, shall be paidthe fund. yhije the cash or surety bomemainsin effect. A cash or surety
The commissioner shall develop byle a system for managing pond remains in éct unless the commissionet the request of
T st ey o Py o s iohelth e prouder o e surapproes s carclon
e . \ o (4) Healthcare liability insuranceself-insurance or a cash or
accountingfor each claimang’ payments and for creditirepch retybond under sub(3) (d) shall be in amounts of at least

claimant’s account with a proportionate share of any intereégoo,OOOfor each occurrencand $600,000 per year for all occur

earmedby the fund, based on that accosioportionate sha rencesn any one policy year for occurrences befhuly 1, 1987,
thefund. The commissioner shall promulgate a rule specifyi 0,000for each occurrence and $900,000 for all occurrences in
the criteria that shall be used to determine the medical expen one policy year for occurrences on or after July 1, 1987 and

relatedto the settlement or judgment, taking into considerati fore July 1, 1988, and $400.000 for each occurrence and
developmentdn the provision of health care. The payments sh pOO,OO%)‘orVaII occ’urrences in ‘arlyne policy year for occur
o

be made under the system until either the account is exhauste
the patient dies. ?1 eson or after July 1, 1988.

History: 1975 c. 371977 c. 291979 c. 34154 1983 a. 1581985a. 3401991 (5) While health care liability insurance, self-insurance or a

a.214 1995 a. 10 cashor surety bond under su§3) (d) remains in force, the health
careprovider the health care providerestate and those conduct

655.017 Limitation on noneconomic damages. The ing the healthcare provides business, including the health care
amountof noneconomic damages recoverable by a claimantmnovider’shealth care liability insurance carriare liable fomak
plaintiff under this chapter for acts or omissiong dfealth care practicefor no more than the limits expressed in g4b.or the
providerif the act or omission occurs on or after May 25, 199&aximum liability limit for which the healthcare provider is
andfor acts or omissions of an employe dfemlth care provider insured,whicheveris higher if the health care provider has met
actingwithin the scope of hisr her employment and providing the requirements of this chapter
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(5m) The limits set forth in sub(4) shall apply to any joint (4) Theinsurer shall, upon termination ofpalicy of health
liability of a physician or nurse anesthetist and his or her cerpotareliability insurance issued under this chapter by cancellation
tion or partnership under 655.002 (1) (djpr (e). or nonrenewal, notify the commissioner of the termination.

(6) Any person whaoiolates this section or 655.27 (3) (a}s History: 1975 c. 371977 c. 1311985 a. 3401989 a. 1871991 a. 214
subjectto s.601.64 For purposes of §01.64 (3) (c)each week L )
of delay in compliance with this section 0685.27 (3) (aponsti  699.245 Insurance policy limitations. (1) No policy of
tutesa new violation. healthcare liability insurance may permit a health garevider

(7) Eachhealth care provideshall comply with this section to reject any settlement agreed upmatween the claimant and the

andwith s.655.27 (3)a) before exercising any rights or privilegeénsurer' . . .
conferredby his or hehealth care providés license. The com  (2) A policy of health care liability insurance may permit the
missionershall notify the board that issued the license of a healffurerto make payments for medical expenses prior talater
careprovider that has not complied with this sect@mrwith s. Minationof fault. Such payments are not an admission of fault.
655.27(3) (a) The board that issuede license may suspend, orSuchpayments may be deducted from any judgmeatiaitration

refuseto issue or to renew the license of any health care provid&yard, but shall not be repaid regardless of the judgment or award.
violating this section or $55.27 (3) (a) Nothingin this subsection shall restrict the insiseight of com

(8) No health care provider who retires or ceases OperatiE]ﬁrativecontribution or indemnity in accordance with the laws of
Is state.

after July 24, 1975, shall be eligible for the protection provided'™
underthis chapter unless proof of financial responsibilitydtyy ~ History: 1975 ¢. 37
claims arising out of acts ehalpractice occurring after July 24
1975, is provided to the commissionierthe form prescribed by
the commissioner

History: 1975 c. 3779, 199 1977 c. 1311983 a. 1581985 a. 3401989 a. 56

'655.25 Availability and effectiveness for health care
liability insurance. (1) No policy of health care liabilitinsur
ancewritten under the provisions of&l9.04may be canceled or

5.259 1989 a. 18®s.14t0 19, 29; 1989 a. 3321991 a. 2141993 a. 473 nonrenewedexcept for nonpayment of premiums unless the
Insureris liable under (5) up tpolicy limits. Patients Fund 8t. Paul Ins. Co15  healthcare provides license is revoked by the appropriate lieens
W (2d) 537, 342 NW (2d) 693 (1984). ing board. A health care provider whose license is revekatl

. . be permitted to buy out in cases of a claims—made policy
655.24 Insurance policy forms. (1) No insurer may enter — isiory: 1975 c. 37

into or issue any policy of health care liability insurance until its
policy form has been submitted to and approved by the commg$5.26 Reports on claims paid. (1) In addition to any
sionerunder s631.20 (1) The filing of a policy form by any informationrequired by the commissioner unde681.42 by the
insurerwith the commissioner fapproval shall constitute, on the15th day of each month, each insurer that writes health care liabil
partof the insurera conclusive and unqualified acceptance of gl insurancen this state and each self-insurer approved under s.
provisionsof this chapterand an agreement by it to be boungss 23(3) (a) shall report the following information to the medi
herebyas to any policy issued by it to any health care providega| examining board anthe board of governors on each claim
(1m) Notwithstandingsub. (1), the issuance ad policy of paidduring the previous month for damages arising out of the ren
healthcare liability insurance by an insurer to a health care prderingof health care services:

vider constitutes, on theart of the insurera conclusive and  (3) The name and address of the policyholdeseti-insured

unqualifiedacceptance of all of the provisionstbis chapterand  entity and the name and address of any individual on whose behalf
anagreement by it to be bound under the provisions of this chagt claim was paid.

asto any policy i.ssu.ed byittoa heglth care provider (b) The profession of the individual or the typfefacility or
(2) Every policy issued under this chapter shall be deem%ql,tity on whose behalf the claim was paid.

conclusivelyto p_rovide all of the foIIow_ing: i (c) The health care providermedical specialtyf the provider
(a) That the insurer agrees to pay in full all of the followingg 5 physician.

1. Attorney fees and other costs incurred in the settleovent () A description of the injuryincluding its cause argbverity

defenseof any claims. o . . (e) Whether the claim was paid asesult of a settlement, a
2. Any settlement, arbitration award or judgment impos&ghtientscompensation panel award or a court award.

againstthe insured under this chapter up to the limits expresse mm The amount of the pavment

5.655.23 (4) or the maximum liability limit for which the health ) ber and pay y , " db

careprovider is insured, whichever is greater (9) The number and amounts of any previous claims paid by

3, Any porlon or al o the interes,as cetermine by {1 O S nlre o damages e outof e endering
boardof governors, on an amount recovered againsintheed y y

; : : g employesof the insured oself-insurer Only claims paid on or
Ejl?)dgrltzr:lgllcrgz)%treélfgrovgh(lg)h the insured is liable unde0s.01 after July 20, 1985, are required be reported under this para

o . . raph.

(b) That any termination of the policy by cancellation or nonrg -, . . .
newalis not efective as teatients claiming against those covered ). .Amb' adgltlonhal tl)nfor(rjnapon requested by the medical
by the policy unless the insured has been notified as provideoef??m'n'ng oard or the board of governors.
sub.(3) and s631.36 except that an insurer may cancel a health (2) By the 15th day of each month, the board of governors
careprovidets policy under s631.36 (2)if the health care pro Shall report the information specified sub.(1) to the medical
vider is no longer licensed to practice medicine or nursing. ~ €xaminingboard for each clairpaid by the fund during the pre

(3) A notice of cancellation or nonrenewtiat is required vious mo.nth for damages arising out of the renderingesilth
undersub.(2) (b)issued to a health care provider who iggural careservices by &ealth care provider or an employe of a health

personmust inform the health care provider that his or her |icenggreprowder . . )
to practice medicine or nursing may be suspended or not reneweB) |f more than one payment will be made on a claim, the first
if the health care provider has insurance or insfi¢ient insur ~ reportfiled under sub(1) or (2) after the first payment is made on
ance. The insurer shall retain a copy of each notice issued undeg claim shall include the total amourftthe award or settlement
sub.(2) (b)for not less than 10 years from the date of mailing @dthe projected schedule and amounts of payments.
delivery of the notice and shall furnish a copy to the commissioner (4) Any person who in good faith provides information to the
uponrequest. medicalexamining board or the board of governors under this sec
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COMPENSATION
tion is immune from civil liability for his or heaicts or omissions providerto comment or prior to the expiration of the time period
in providing such information. unders.655.275 (5) (a)
History: 1985 a.29340, 1989 a. 1871991 a. 214 3. Risk factors for persons who are semiretired or part—time
professionals.
SUBCHAPTERIV 4. For a health care provider described $5%.002 (1) (d)
(e) or (f), risk factors and past and prospective loss and expense
PATIENTS COMPENSAION FUND experienceattributable to employes of that health care provider

otherthan employes licensed as a physician or nurse anesthetist.
; (am) Assessments for peer review council. The fund, a manda
(1) Funo. There is y healthcare liability risk-sharing plan established under s.
9.04and a private health caliability insurer shall be assessed,
as appropriate, fees didient to cover the costs of the patients
&ompensatiorfund peer review council, including costs of admin
IStration, for reviewing claims paid by the fund, plan and insurer
respectivelyunder s655.275 (5) The feeshall be set by the
commissioneby rule,after approval by the board of governors,
ndshall be collected by the commissioner for deposit in the fund.

655.27 Patients compensation fund.
createda patients compensation fund for the purpose of payi
thatportion of a medical malpractice claim which is in excess
the limits expressed in §55.23 (4)or the maximum liability limit
for which the health care provider is insured, whichever limit
greaterpayingfuture medical expense payments undéb5.015
andpaying claimsinder sub(1m). The fund shall provide occur
rencecoverage for claims against health gareviders that have
compliedwith this chapterand against employes of those healt ; > . :
care providers, and for reasonable and necessary expenkBECOSts of the patients compensation fpeer review council
incurredin payment of claims and fund administrative expens 'aII be funded fromhe approprlatlon_uqder30.145 (2) (um)

The coverage provided by the fund shall begin July 1, 1975. The(b) Feesestablished. 1. The commissioneafter approval by
fund shall not be liable for damages for injury or death caused g board of governors, shall by rule set the fees undiapaiThe
anintentional crime, as defined unde®89.12 committed by a 'ule shall provide that fees may be paid annually or in semiannual
health care provider or an employe of a health care proyidéf quarterly instalments. In addition to the proratertion of the
whetheror not the criminal conduct is the basis for a medical mainnualfee, semiannual and quarterly instalments shall include an
practiceclaim. amountsuficient to cover interest not earned and administrative

(1m) PEERREVIEWACTIVITIES. (a) The fund shall pay that por costs incurred because the fees were not paah@mnnual basis.

tion of a claim described ipar (b) against a health care providerThiS paragraph does not impose liability on the board of governors

thatexceeds thémit expressed in $55.23 (4)or the maximum o Payment of any part of a fund deficit.

liability limit for which the healtitare provider is insured, which 2. With respect to fees paid by physicians, the rule shall pro

everlimit is greater vide for not more than 4 payment classifications, based thon
(b) A healthcare provider who engages in the activitie@moumc’f sugery performed and the risk of diagnostic dmela

describedn s.146.37 (1glnd(3) shall be liable for not more than PEUticservices provided or procedures performed.

the limits expressed under855.23 (4)or the maximum liability 2m. In addition to the fees and payment classifications
limit for which the health care provider is insured, whichever linftescribedinder subdsl. and2., the commissioneafterapproval

is greateyif he or she is found to be liable undet46.37 and the DY the board of governors, may by rule estabdisfeparate pay
fund shall pay the excess amount, unless the health care provi@gptclassification for physicians satisfyings&5.002 (1) (band

is found not to have acted in gofaith during those activities and @ Separate fee for nurse anesthetists satisfyi6§%002 (1Xb)
the failure to act in good faith is fourlzy the trier of fact, by clear Which take into account the loss experience of health care provid
andconvincing evidence, to be both malicious and intentional€rsfor whom Michigan is a principal place of practice.

(2) FUND ADMINISTRATION AND OPERATION. Management of (bg) Feeincrease. 1. Every rule under pab) shall provide
thefund shall be vested with the board of governors. The commiRl @ automatic increase in a heattireprovider's fees, except
sionershall either provide stagervices necessary for the opera@s provided in sub., if the loss and expenssperience of the
tion of the fund oy with the approval of the board of governorsf,und and other sources with respect to the health care prawider
contractfor all or part of these services. Such a contract is subjéfemploye of the health care provider exceeds either a number of
t0'5.16.765 butis otherwise exempt from subdh. of ch. 16 The claimspaid threshold or a dollar volume of claims paid threshold,
commissionershall adoptrules governing the procedures fo0thas established in the rule. The rule shall specify applicable
creatingand implementing these contracts befamtering into the @mountsof increase corresponding tlee number of claims paid
contracts.At least annuallythe contractor shall report to the comandthe dollar volume of awards in excess of the respective thresh
missionerand to the board of governors regarding all expens@$'s:
incurredand subcontracting arrangements. If the board of gover 2. The rule shall provide that the automatic increase does not
norsapproves, the contractor may hire legal counsel as neede#@pply if the board ofgovernors determines that the performance
providestaf services. The cost of contracting for s&drvices of the patients compensation fund peer reveewncil in making
shallbe funded from the appropriation unde28.145 (2) (u) ~ recommendationsnder s655.275 (5) (apdequately addresses

(3) FeEs. (a) Assessment. Each health care provider shall payhe consideration set forth in pga) 2m. _ _
anannual assessment, which, subject to gajgo (br), shall be ~ (br) Limitonfees. Every rule setting fees farparticular fiscal

basedon the following considerations: yearunder parb) shall ensure that the fees assessed do not exceed
1. Past and prospective loss and expense experiediftein  the greatest of the following: . .
enttypes of practice. 1. The estimatetbtal dollar amount of claims to be paid dur
2. The past and prospective loss and expense experiencl@fthat particular fiscal year _ _ _
thefund. 2. The fees assessed for the fiscal year preceding that particu

2m. The loss and expense experience of the individual hedf fiscal year adjusted by the commissioner of insurance to
careproviderwhich resulted in the payment of monépm the '€ lectchanges in the consumer price index for all urban consum
fund or other sources, fatamages arising out of the rendering of'S;U-S. city average, for the medical cgreup, as determined
medicalcare by the health care provider oremploye of the PY the U.S. department of labor .
healthcare providerexcept that an adjustment to a health care 3. Two hundrecbercent of the total dollar amount disbursed
provider'sfees may not be made under this subdivision prior to tf@s claims during the calendar year preceding that particular fiscal
receiptof the recommendation of the patients compensation fupglar.
peer review council under 855.275 (5) (apndthe expiration of (c) Collection and deposit of fees. Fees under par&) and(b)
thetime period provided, under855.275 (7)for the health care andfuture medical expense payments specifiedHerfund under
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s.655.015shall be collected by the commissioner for deposit intbe rules of procedure of the jurisdiction in which the action is

thefund in a manner prescribed by the commissioner by rule.broughtdo not permit naming the fund as a pattg person filing

(d) Rulenot effective; fees. If the rule establishing fees underthe action may recover from ttfend only if the health care pro
par.(b) does not take ct prior to June 2 of any fiscal yedre Vider or the employe of the health capeovider has coverage
commissionemay elect to collect fees as established for the prénderthe fund and the fund is notified thle action within 60 days
viousfiscal year If the commissioner so elects and the rule subsef service of process on the health care provider oettigloye
quentlytakes efct, the balance for the fiscal year shall be copf the health care provideiThe board of governors may extend
lected or refunded or the remainingemiannual or quarterly thistime limit if it finds that enforcement of the time limit would
instalmentpayments shall be adjusted except the commissiorérprejudicial to the purposes of thend and would benefit nei
may elect not to collect, refund or adjust for minimal amounts.ther insureds nor claimants.

(e) Podiatrist fees. The commissioneafter approval by the 3. If, after reviewing the facts upon which the clainaotion
boardof governors, may by rule assess fees against podiatristsi$dpased, it appears reasonably probable that damages paid will
the purpose of paying thfand’s portion of medical malpractice exceedhe limits in s655.23 (4) the fund may appear and actively
claims and expenses resulting from claims agajadiatrists defenditself when named aspzrty in an action against a health
basedon occurrences before July 1, 1986. careprovider or an employe of a health cgpeovider that has

(4) FUND ACCOUNTING AND AUDIT. (@) Moneys shall be with coverageunder the fund. Isuch action, the fund may retain coun
drawn from the fund by the commissioner only upon vouchef$!and pay out of the fund attorney fees and expenses including
approvedand authorized by the board of governors. courtcosts incurred in defending the fund. The attorney or law

(b) All books, records and audits of the fund shall be Openggm retained to defend the fund shall not be retained or employed

the general public for reasonable inspection, with the exception
confidentialclaims information.

(c) Persons authorized to receigieposits, withdrawissue
vouchersor otherwise disburse any fund moneys shall post a b"'j‘{?dicial action, proceeding or appeal
ket fidelity bond in an amount reasonably fatiént to protect ' ST >
fund assets. The cost of such bond shall be paid from the fund. (b) It shall be the responsibility dieinsurer or self-insurer

) providing insurance or self-insuranéer a health care provider
(d) Annually after theelose of a fiscal yeathe board of gover s aiso coveretly the fund to provide an adequate defense of
nors shall furnish a financial report to tt@®mmissioner The

hall b di q ith d the fund on any claim filed that may potentiallyfeadt the fund
reportshall be prepared in accordance with accepted accountiig, respecto such insurance contract or self-insurance contract.
proceduresand shall include the present value of all clai

, . - ClaiM$heinsurer or self-insurer shall act in gdaéth and in a fiduciary
reservesincluding those for incurred but not reported claims gationshipwith respect to any claim fekting the fund. No
determinecby accepted actuariptinciples, and such other infor settlemenexceeding an amount which could require payment by

mationas may be required by the commission&€he board of
governorsshall furnish an appropriate summanythuié report to :]hoi;lfnd may be agreed to unless approved by the board ofgover

all fund participants. (c) It shall be the responsibility of any health care prowvidtr

(e) The board of governors shall submi@arterly report to acash osuret ; ;
) o h y bond in ééct under s655.23 (3) (d}o provide
the state investment board and tthepartment of administration adequate defense of the fund on any malpractice claim filed or

S -~ a
projectingthe future cash flow needs of the fund. The state inve ﬂy claim filed under sub(1m) that may potentially &ct the

mentboard shall invest moneys held in the fund in investment, " rhe health care provider shall act in good faithiarfidu:
with maturities and liquidity that are appropriate for the n@éds ., rejationship with respect to any clainfeating the fund.No
the fund as reported by the board of governors in its quarte@)éttlemenmceeding an amount which could require payment by

reports under this paragraph. All inconderived from such
investmentsshall be credited to the fund. thefund may be agreed to unless approved by the board of gover

no
(f) The board of governors shall submit a functional and-prog

rs.

: ; d) A person who has recovered a final judgment or a settle
ressreport to the chief clerk of each house of the legislature, fl‘?{e(nt) appFr)ovedby the board of governors ajgai%St a health care
distribution to the appropriate standing committees under

5rovider,or an employe of a health care provjdkat hasover
13.172(3), on or before March 1 of each year ageunder the fundnay file a claim with the board of governors

(9) The board of governors magde reinsurance to an insuretq recover that portion afuch judgment or settiement which is in
authorizedto do business in this state under@Hl, 613 6140r  exceswf the limits in $655.23 (4)or themaximum liability limit
618or pursue other loss funding management to preserve the ggl \vhich the health care provider is insured, whichever limit is
vencyand integrity of the fund, subject to approval by the COI'%rreater. In the event the fund incurs liability for future payments
missioner. The commissioner may prescribe controls over ceeding$1,000,000 to any person under a single claim as the
otherconditions on such us# reinsurance or other loss—fundingregytof a settlement or judgment that is entered intendered
managementnechanisms. under this chapter for an act or omission that occurred on or after

(5) CiaivMs PROCEDURES. (@) 1. Any person may file a claimMay 25, 1995, the fund shably after deducting the reasonable
for damages arising out of the rendering of medical care or sefstsof collection attributable to themaining liability including
vices or participationin peer review activities under $46.37 attorneyfees reduced to present value, the full medical expenses
within this state against a health care provider or an employe @fschyear plus an amount not to exceed $500,000 per year that
healthcare provider A person filing a claim may recover from thewill pay the remaining liability over the perseanticipated life
fund only if the health care provider or the employe of the healfiine, or until the liability is paid in full. If the remaining liability
care provider has coverage under the fund and the fund is namgafbt paid before the person dies, the fund may pay the remaining
asa party in the action. liability in a lump sum.Payments shall be made from money col

2. Any person may file an action for damages arising out lected and paid into the fund under su@8) and from interest
the rendering of medical care or services or participation in pearnedthereon. For claims subject to a periodic payment made
reviewactivities under s146.37outside this statagainst a health underthis paragraph, payments shall be made until the claim has
careprovider or an employe of a health care provideiperson beenpaid in full, except as provided in55.015 Periodic pay
filing an action may recover from the fuadly if the health care mentsmade under this paragrapictiude direct or indirect pay
provideror the employe of the health care provider has coveragentor commitment of moneys to or on behalf of any person
underthe fund and thé&und is named as a party in the action. léindera single claim by any funding mechanism. No interest may

the board of governors to perform legal services for the board
ot governors other than those directly connected with the fund.
Any judgment decting the fund may be appealed as provided by
law. The fund may not beequired to file any undertaking in any
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be paid by the fund on the unpaid portiohany claim filed under with at leastone physician from the area of medical specialty of
this paragraph, excepsprovided under $807.01 (4)814.04 (4) themedical procedure involved, if the specialty area of the proce
or 815.05 (8) dureis different than the specialty area of the physician whe ren

(e) Claims filed against the fund shall be paid in the ordégredthe care.
receivedwithin 90 daysafter filing unless appealed by the fund. 2. If a claim was paid for damagassing out of the rendering
If the amounts in the fund are notfimint to pay all of thelaims, of care by a nurse anesthetist, with at least one nurse anesthetist.
claims received after the funds are exhausted shall be immediatelys) Fees. Fees siifcient to cover the councd’costs, includ

payablethe following year in theorder in which they were ing costs of administration, shall be collected undé65.27 (3)
received. (am).

(6) INTEGRITY OF FUND. The fund shall be held in trust for the  (7) NoTice oF RecommeNDATION. The council shall notify the
purposesf this chapter and may not be used for purposes othgfectedhealth care providein writing, of its recommendations
thanthose of this chapter to the commissionethe board of governors or a private insurer

(7) ACTIONSAGAINST INSURERS,SELF-INSURERSORPROVIDERS. madeunder sub(5). The notice shall inform the health care-pro
The board of governors may bring an action against an insureider that the health care provider may submit written comments
self-insureior health care provider for failure to act in good faitlon the councils recommendations to the commissioties board
or breach of fiduciary responsibility under s@b) (b) or (c). of governors or the private insurer within a reasonable period of

History: 1975 c. 3779, 199, 1977 c. 29131; 1979 c. 34194 1981 c. 201983  time specified in the notice.

.27,158 1985 a. 3401987 a. 27186,247,399, 1989 a. 102187,332 1991 a. 214 . . .
215- 19983 a. 47%199%13. 1(‘;1 788 s a. 1021 2 & (8) PaTIENT RECORDS. The council may obtain any informa

The patients compensation fund Ihe authority to sue an insurer that refuses t$i0N relating to any claim it reviews under tisction that is in the
contributeto the settlement of a claim against its insured. St&ipeese, 199 W (2d) possessiomf the commissioner or the board of governors. The
599,545 NW (2d) 510 (1996). councilshall keep patient health care information confidential as

The denial ofa postverdict motion to add the Fund to an action where an exces% .
verdictwasreturned was appropriate. Granting the motion would have denied #equiredby s.146.82 (2) (b)
fund’sright under sub. (5) to appear and actively defend itself in the actiofiv.Gof ; i
Seldera202 W (2d) 601, 550 NW (2d) 144 (Ct. App. 1996). _(9) ImmuniTy. Members of the council and persons consulting

with the councilunder sub(5) (b)are immune from civil liability

655.275 Patients compensation fund peer  review for acts or omissions while performing their dutiesler this sec

council. (1) DerNITIoN. In this section, “council” means thetoN-
patientscompensation fund peer review council. (10) MEthERS’ A'\!lD C(C;NSULTANTS’ EXPENSE_S- Ar!%/h ﬁ?rson |

2) APPOINTMENT. The board of governors shall appoint th§€"VINgon the councii and any person consufting wi € counci
me(m)bersnf the council. SectiomS.OQ%xcept s15.09 (4)apn%(8), undersub.(5) (b) shall be paid $50 for each dayictual attend
doesnot apply tethe council. The board of governors shall desi nceat council meetings, plus actual and necessary travel-expen
natethe chairperson, vice chairperson and secretary of the cou
andthe terms to be served by council members. The council sh
consist of 5 persons, not more than 3 of whom are physicians who
areactivelyengaged in the practice of medicine in this state. The SUBCHAPTERVI
chairpersorshall be a physician and shall serveaasex dficio
nonvotingmember of the medical examining board.

(3) MEeeTINGs. The council shall meet at the caflthe chair
personof the board of governors or the chairperson of the council. ) o
The council shall meet at tHecation determined by the person655.42  Establishment of mediation system. (1) Lecis-
calling the meeting. LATIVE INTENT. The legislature intends that the mediation system

(4) ReporTs. The council shall submit to the chairperson gprovide the persons under s(®) with an informal, inexpensive

the board of governorsjpon request of the chairperson but ndtdexpedient means for resolving disputes without litigation and
moreoften than annuallya report on the operation of tbeuncil. Intendsthat the director of state courts administer the mediation

(5) Duties. (&) The council shall reviewvithin one year of systemaccordingly .
the date of first payment on the claim, each claim that is paid by(2) MEDIATION svsTem. The director of state courts shall
thefund, amandatory health care liability risk-sharing plan estal? tablisha mediation system complying with this subchapter not
lishedunder s619.04 a private health care liabiliipsurer or a 1&terthan September 1986. The mediation system shall consist
self-insurerfor damages arising out of thendering of medical ©f mediation panels that assist in the resolutiondisputes,
careby a health care provider an employe of the health care pro€gardingmedical malpractice, betwegatients, their represen

vider and shall make recommendations to all of the following: {&iVeS, spouses, parents or children and health care providers.
o . History: 1985 a. 3401989 a. 185.28.
1. The commissioner and the board of governors regarding

any adjustments to bmade, under €55.27 (3) (a) 2mio fund = g55 43 Mediation requirement.  The claimant and all
feesassessed against the health care proviresed on thpaid  yegpondentsamed in a request for mediation filed undé5&.44
claim. o or 655.445shall participate in mediation under this subchapter

2. The commissioner and the board of governors regardingistory: 1985 a. 340
any adjustments to be made, unde®8¥9.04 (5) (b)to premiums
assessedgainst a physician under a mandatory healthlicdnie  655.44 Request for mediation prior to court  action.
ity risk—sharing plan established unde6$%9.04 based on the (1) REQUESTAND FEE. Beginning September 1, 1986, any person
paid claim. listed in 5.655.007having a claim or a derivatiaaim under this

3. A private health care liability insurer regarding adjuschapterfor bodily injury or death because of a tort or breach of
mentsto premiums assessed agamgthysician covered by pri contractbased on professional services rendered or that should
vateinsurance, based on the paid claim, if requested by the priva@&ebeen rendered by a health care provider may file a request for
insurer. mediationand shall pay the fee unde6§5.54

(b) In developing recommendations under. (@ the council ~ (2) CONTENTOF REQUEST. Therequest for mediation shall be
may consult with any person and shall consith the following:  in writing and shall include all of the following information:

1. If a claim was paid for damagessing out of the rendering (&) The claimant name and cifyillage or town, county and
of care by a physician, with at leaste physician from the areastateof residence.
of medical specialty of the physician who rendered the care andb) The name of the patient.

a%%Story: 1985 a. 3401989 a. 1871991 a. 214315

MEDIATION SYSTEM
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(c) The name and address of the health peseideralleged thedietitians dfiliated credentialing board regarding health care
to have been negligent in treating the patient. providerscertified by the dietitians fifated credentialing board.

(d) The condition or disease for which the health care provider (2) The reports under sufd) or, if required, under sulflm),
was treating the patient when the alleged negligence ocancded shall set forth all of the following:

the dates of treatment. (a) The names of all healttareproviders who are named as
(e) A brief description of the injurglleged to have been causedlefendantsn court actions of which the director of state courts
by the health care providarnegligence. receivesnotice under $55.44 (6)or 655.445 (1)during the quar

(3) DELIVERY ORREGISTEREDMAIL. The request for mediation ter.
shallbe delivered in person or sent by registered mail to the direc (b) Whether any court action of which the director of state
tor of state courts. courtsreceived notice under 855.44 (6)or 655.445 (1)was dis

(4) STATUTE OF LIMITATIONS. Any applicable statute of limita Posedof by settlement, compromisgtjpulation agreement, dis
tionsis tolled onthe date the director of state courts receives tieissal default or judgment during the quarter and the amount of
requesfor mediation if delivered in person or on the date of- mailhe settlement or award to the claimant, if atyythe extent the
ing if sent by registered mail. The statute remains tolled until gérectorof state courts has any of the information under this para
daysafter the last day of the mediation period undébs.465 (7) 9raph.

(5) NOCOURTACTION COMMENCEDBEFOREMEDIATION. Except ~ IStory: 1985a.34p1989 a. 185.28, 1993 a. 107443

as provided in s655.445 no court action may be commence®s5.455 Notice to health care providers.  The director of
unlessa request for mediatidmas been filed under this section andtatecourts shall serve notice of a request for mediation upon all
until the expiration of the mediation period unde%5.465(7).  health care providers named in the requesitthe respective

(6) NOTICE OF COURT ACTION TO DIRECTOR OF STATE COURTS.  addresseprovided in the request, bggistered mail within 7 days
A claimant who files a request for mediation under this section atfter the director of state courts receives the request if delivered
who commences a court action aftee expiration of the medi in person or within 10 days after the date of mailing of the request
ation period under s655.465 (7)shall send notice of theourt to the director of state courts if sent by registered mail.
actionby 1st class mail to the director of state courts. History: 1985 a. 3401989 a. 18%.28.

History: 1985 a. 3401989 a. 18%.28. 15-daytime limit for filing request for mediation after commencement of court

Requesfor mediation of claim naming only one doctor dit toll statute of limi ~ actionis directoryrather than mandatorby v Kozarek, 153 W (2d) 75, 450 NW
tationsapplicable to claims against doctors not named in mediation request. Dip@g) 249 (1990).

v. Wis. Patients Comp. Fund, 161 W (2d) 854, 468 NW (2d) 789 (Ct. App. 1991). L. L. .

Wherethe care provider was deceased, it waficieihit to name the deceased pro 655.465 Mediation panels; mediation period. (1) MEebi-
viderin the mediation request rather than a legal entity such as the estate or the prayifbN PANEL FORDISPUTE. The director of state courts shall appoint
er’s insurer In suchcase, the tolling of the statute of limitations under sub. (4)es-ef ot :
tive against an insurer and thesgbnsin Patients Compensation Fund. Failure t(ghe memt_)ers of a mediation panel under @pand Se’.‘d no_tlce
namethe Fund as a party to an action brought against the insurer within the 30 tayhe claimant and all respondents by registered ritaié notice
gerlog_u?ﬂfir Slaub- (4) bag'led thfgé'%'vm(z""%amf”s%% h?ﬁ'%gg)\”éﬂ;g?gflfwealltggsshaII inform the claimant andll respondents of the names of the

areLiability Insurance Plan, , . App. : [ :

Delivery of mediation request by regular mail is not determinative ofakidity ersonsappomteq t.O the medlatlon panel and the date, time and
of the request. Geisel @dulio, 807 F Supp. 500 (1992). placeof the med_latlon session. The dlre_ct_or of state conap

Failureto name patiertompensation fund in the mediation request did not exemgthangethe datetime or place of the mediation session as neces
the fund from the tolling of the statute of limitations under sub. (4). Geidlvlio, saryto accommodate the parties subject to the requirement that
807 F Supp. 500 (1992). o : ' el °

the mediation session be held before the expiration of the medi

655.445 Request for mediation in conjunction with ation period under sul{7).

court action. (1) COMMENCING ACTION, REQUEST AND FEE. (2) APPOINTMENTOF MEDIATORS. Each mediation panel shall
BeginningSeptember 1, 1986, any person listed 655.007hav  consistof the following members appointed by the director of
ing a claim or a derivative claim under this chapter for bodilstatecourts:

injury or death because of a tort or breach of contract based-on profa) One public member who is neither an attorney riwaith
fessionalservices rendereat that should have been rendered byare provider and who is selected fraoanlist of public member
ahealth care provider shall, within 15 days after the date of filimgediators prepared every 2 years, onore frequently upon
anaction in court, file a request for mediation. The request shadtjuestof the director of state courts, by the governgiifany

be prepared and delivered in person or sent by registeredanaibersonresigns or is unable to serve as a public member mediator
thedirector of state courts, in the form and manner requineiér from a list of alternates prepared by the director of state courts.

$.655.44 (2)and(3), together with a notice that a court action has () One attorney who is licensed to practice law in this state.
beencommenced and the fee unde6s5.54shall be paid. (c) One health care provider as follows:

(2) ScHebuLING. All time periods under $802.10 (3)are 1. Except aprovided in subdst. and5., if all respondents
tolled on the date of filing the court action. The tiperiods namedin the request for mediation are physicians, a physician
remaintolled until the expiration of the mediation period unsler g is Jicensed to practice in this state and who is selected from
655.465(7). ) a list prepared by a statewideganization of physicians desig

(3) No COURT PROCEEDINGSBEFORE MEDIATION.  For actions natedby the director of state courts.
fiI_ed under sub(1), no disc_overy may be made and no trial,?pre 2. Except as provided in subds. and5., if none of the
trial conference oscheduling conference may be held until th?espondentsnamed in theequest for mediation is a physician, a

expirationof the mediation period under@55.465 (7) healthcare provider who is licensed practice in this state in the
o (1605, 1965 & 3401989 2. 18%.28; Sup- Ct. Order N&5-04 191 W (20) - same health carfield as the respondent and who is selected from

alist prepared by the department or the examining boardilor af
655.45 Reports to licensing bodies. (1) For the quarter atedcredentialing board that regulates heaitine providers in
beginningon July 1, 1986, and for each quarter thereafiter thathealth care field.
directorof state courts shall file reports complyiwith sub.(2) 3. Except as provided in subdk.and5., if more than one
with the medical examiningoard, the physical therapistdilaf respondents named in theequest for mediation at least one of
atedcredentialing board, the board of nursangl the department, whomis a physician and at least one of whom is not, a heatth
respectively,regarding health care providers licensed by thgovider who is licensed to practice ithis state and who is
respectivebodies. selectedrom the list under subd.. or 2., as determined by the

(1Im) Forthe quarter beginning on July 1, 1995, and for eaélirectorof state courts.

quarterthereafter until the quarter ending June 30, 1999, the direc 4. If the director of state courts determines that a list under
tor of state courts shall file reports complying with s@@.with  subd.l.or2.is inadequate to pernilie selection of an appropriate
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9 Updated 95-96Wis. Stats. Database HEALTH CARE LIABILITY AND PATIENTS 655.68
COMPENSATION
healthcare providera health care provider who is licensed teourtsmay compensate thexpert from the appropriation under
practicein this state and whis selected from an additional list pre s.20.680 (2) (gm)
paredby the director of state courts. (4) PATIENT RECORDSCONFIDENTIAL EXCEPT TO PARTIES. All
5. If the director of state courts determines that lists undeatienthealth care records in the possession of a medipdioel
subdsl. or 2. and4. are inadequate to permit the selection of ashall be kept confidential by all members of the mediation panel
appropriate health care provider for a particular dispute, a headtid all other persons participating in mediation. Every person
careprovider who is licensed to practicethis state and who is participatingin mediation shall make available to one another and
selectedby the director of state courts. all members of the mediation panel all patient health care records
(3) FILLING VACANCIES. If a person appointed toraediation Of the patient named in the request for mediation thanane per
panelunder sub(1) resigns from or is unable to serve on the medfON SPOSSESSION.
ation panel, the director of state courts shall appoint a replacemen{5) COUNSEL PERMITTED. Any personparticipating in medi
selectedn the same manner as the predecessor appointee. ationmay be represented by counsel authortpeakt for his or
(4) CoNFLICT OF INTEREST. NO person may serve on a medinerrespective client.
ation panel if the person has a professional or personal interest S 1985 a 3401989 a. 185.28

the dispute. 655.61 Funding. (1) The mediation fund created under s.
(5) CompensaTioN. Each mediator shall be compensated55.68shall be financed from feehaged to health care provid
$150plus actual and necessary expenses for dagtof medi ers. The director of state courts shall, by February 1 annually

ationconducted. Compensation and expenses shall be paitl outeterminethe revenues needed for the operatibthe mediation
the appropriation under £0.680 (2) (gmupon such authoriza systemduring the succeeding fiscal yesrd inform the board of
tions as the director of state courts may prescribe. governorsof that amount. The director of state courts shall also
(6) IMMUNITY AND PRESUMPTIONOFGOODFAITH. (a) A media inform the board of governoaf the number of requests for medi
tor is immune from civil liability for any good faith act or omissioration involving each type of health care provider set out in s.
within the scope of the mediatemperformance of his or her pew 655.002for the most recent fiscal year for which statistcs
ersand duties under this subchapter available. The board of governors shall, by rule, set fees tgehar
(b) Itis presumed that every act or omission under(@gis healthcare providers at a levslficient to provide the necessary

agood faith act or omission. This presumption may be overcoff&/€nue. _ _
only by clear and convincing evidence. (1m) Notwithstandingsub.(1), the board of governors may

(7) MEDIATION PERIOD. The period for mediation shall expire€X€Mptany type of health cagrovider set out in $55.002from
90 days after the director of state courts receives a requestRgyMeniof the annual fee based on a low number of requests for
mediationif delivered in person or within 93 days after the daﬂ@edlatlonlnvolvmg that type of health care provider .
of mailing of the request to the director of state courts if sent by (2) Theannual fees under sufi) shall be collected in mar
registerednail, or within a longer period agreed to by the claimafe" Prescribed by rule of the commissiondthe commissioner
andall respondents and specified by them in writing for purposgdall pay all money collected under suf) into the mediation

of applying ss655.44 (4)and(5) and655.445 (3) fund created under §55.68
History: 1985 a. 3401989 a. 18%.28; 1989 a. 3591993 a. 107 History: 1985 a. 3401989 a. 1871991 a. 214
Claimant'sfailure to participate in mediation within 90—day period under (7) does

notrequire dismissal; court may determine appropriate sanction. Schientuis, SUBCHAPTERVII

152W (2d) 434, 448 NW (2d) 655 (1989).
If a party wishes teeschedule a mediation session for a time outside the 90 day
statutoryperiod, that party must obtain a written agreement &ndd/Vhere a respen MEDIATION FUND
dentrequests a rescheduling without providing a mutually agreed upon date within
the 90 days and no written agreement is obtainedjibiation period does not termi L. .
nateuntil the rescheduled mediation session is completed. Seadpiistsicians Ins, 655.68 Mediation fund. (1) CreaTion. There is created a

Coc-ifp}{e\/t'gndL?i%df?:tioﬁwgi) ::r?OgCt-nAdZIrl( 71)9'933;. dictional prerequisite mediation fund to pay thadministrative expenses of the medi
I 1at withl I u Isaicti uisi H
for maintenance of medical malpractice suit. BertorellStv Josepls’ Hosp. of ationsystem created under subbh.

Marshfield,685 F Supp. 192 (WD. Wis. 1988). (2) ADMINISTRATION AND OPERATION. Management of the
- - ) ~ mediationfund is vested with the director of state courts.

655.54 Filing fee. Requests for mediation filed with the direc  (3) Fees. The mediation fund is financed from fees generated
tor of state courts are subj.ec.t to a filing fee df.$The filing fee | nderss.655.54and655.61
ShH"’_I”tbe_ plzaélé:islnt&tfllgesgneti;a;lg: fund unde6S5.68 (4) ACCOUNTING AND FINANCIAL REPORTS. (@) Any person

Istory: a. 34p1989 a. 188.28 authorizedto receivedeposits, withdraw moneys, issue vouchers

o o or otherwise disburse mediation fund moneys shall pbkiraet

655.58 Mediation procedure. (1) NoRECORD. Mediation idelity bond in an amount reasonablyfaiént to protect medi
shall be conducted without a stenographic record or any ot onfund assets. The cost of thend shall be paid from the med
transcript. _ o ationfund. )

(@) dNOt.EXAMS]’; SUBP%ENAS'OALHS' l\éo pk:jyswal etxammatlons (b) The state investment board shall invest money held in the
or production Of records may be ordered, no witnesses mayrngdiation fund in short-term, fixed-return, interest-bearing

subpoenaedand no oaths may be administered in med'at'or?nyestments.All income derived fronthese investments returns
whetherby a mediation panel or member thereof or as a resultt8 the mediation fund

applicationto a court by any person. (c) On or before March 1 annugltye director of state courts
(3) NOEXPERTWITNESSESPANEL CONSULTANTSPERMITTED. (8)  ghalsubmit areport on the operation of the mediation system and

Exceptas provided in pa(b), no expert witnesses, opinions ofyp, the status of the mediation fund to the chief clerk of each house

reportsmay be submitted or otherwise used in mediation. ot the |egislature, for distributio the appropriate standing com

(b) The mediation panel or any member thereof may conspiitteesunder s13.172 (3)

with any expert, and upon authorization of the director of statedistory: 1985 a. 3401987 a. 1861989 a. 18%.28; 1991 a. 214
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