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CHAPTER 805
CIVIL PROCEDURE — TRIALS

805.01 Jurytrial of right. 805.10 Examination of witnesses;guments.

805.02 Advisory jury and trial by consent. 805.11 Objections; exceptions.

805.03 Failure to prosecute or comply with procedure statutes. 805.12 Special verdicts.

805.04 Voluntary dismissal: éct thereof. 805.13 Jury instructions; note taking; form of verdict.

805.05 Consolidation; separate trials. 805.14 Motions challenging stitiency of evidence; motions after verdict.
805.06 Referees. 805.15 New trials.

805.07 Subpoena. 805.16 Time for motions after verdict.

805.08 Jurors. 805.17 Trial to the court.

805.09 Juries of fewer than 12; five-sixths verdict. 805.18 Mistakes and omissions; harmless error

hNOhTE: tC_hapjteri BQEI Véas ‘Eﬁtecd by S_tttlp- Ct.tOrder6|7,V\_/ (2d) 5?15, 68t_8 (19;?),t order. A dismissal on the merits may be set aside by the court on

whicn contains Judicial Council Committee notes explaining each section. al N H : : H

utesprior to the 1983-84 edition also have these notes. th? grounds specified In and in accordar.lce WiB08.07 A dis
missalnot on the merits may be set aside by the court for good

805.01 Jury trial of right. (1) RiGHT PRESERVED. The right causeshown and within a reasonable time.

of trial by jury as declared irticle |, section 5, of the constitution History: Sup. Ct. Order67 W (2d) 585, 690 (1975).

; ; : Complaintwas dismissed for non-compliance with pre-tdeder to produce
or as given by a statute atfte right of trial by the court shall be . i direnort. Tispel v Haefer 89 W (2d) 725, 278 NW (2d) 242 (1979).

preservedo the parties inviolate. Judgmentismissing action wasoid for lack of advance actual notice of dismissal
(2) DEMAND. Any party entitled to a trial by jury or he which defined “failure to prosecute” standard. Neylaivarwald, 124 W (2d) 85,

el ! h NW (2d) 648 (1985).
courtmay demand a trial in the mode to which entitled at or bef ESeenote to 802.10, citing Gaertner880 Corp., 131 W (2d) 492, 389 NW (2d) 59

the scheduling conference or pretrial conference, whichever . app. 1986).
heldfirst. The demand may be made either in writing or orally onbismissatfor failure to prosecute within year of filing required notice of standards.
therecord. Rupertv. Home Mut. Ins. Co., 138 W (2d) 1, 405 NW (2d) 661 (Ct. App. 1987).
. . Dismissalunder this section is presumptivelyth prejudice. Where plainfif
(3) WaIver. The failure of a party to demand in accordanGgied to show “good cause” for delagppealscourt erred in dismissing without
with sub.(2) a trial in the mode to whichntitled constitutes a prejudice. Marshall-Ws. v. Juneau Square, 139 W (2d)2] 406 NW (2d) 764
waiver of trial in such mode. The right to trial by juryasso (1987).

waivedif the parties or their attorneys of record, by written stipy 42'\5,9“533"{.,0&{,;6‘1"%m;gg'f%;‘g (Vg_sfgg_sleg‘g;;!m“"“- PrahlBrosamle,

lation filed with th_e court or by an oral stipu_lation made in OPEN whereconduct in failing to comply with court order is egregious and without clear
courtandentered in the record, consent to trial by the court sittimgdjustifiable excusegourt mayin its discretion, order dismissal. JohnsoAliis

without ajury A demand for trial by jury made as herein provide g:?;?fgg:&’ir};%gegd?nf%r)g;Ost';x\g/ri;Zldeiggr?sgszgﬁstrial for violation
may not be withdrawn without the consent of the parties. of pretrial order was authorized by this section. Stateeyer 174 W (2d) 164, 496

History: Sup. Ct. Order67 W (2d) 585, 689 (1975)975 c. 218Sup. Ct. Order  NW (2d) 779 (Ct. App. 1993).
112W (2d) xi (1983);1983 a. 192 ) i . Entry of postverdict default judgment as sanction for attorney misconduct dis
Judicial Council Committee Note, 1983The time deadline for demandinguay  cussed.Chevron Chemical Co. Deloitte & Touche, 176 W (2d) 935, 501 NW (2d)
trial is the scheduling conference where that occurs before or in lieu of the pretmgl(lggg,).
confergncd)fica_use kr|10wledge of the mode of trial is required for pegpesduling. In cases which do not fit squarely within this statute, a trial court has certain inher
[Re Order efective July 1, 1983] ) ) ) entpowers to sanction parties inciuding the awarding of attorney fees. Schaefer v
Justas legal counterclaim in equitable action does not necessarily entitle eoungg§rthernAssurance Co. 182 W (2d) 148, 513 NW (2d) 16 (Ct. App. 1994).
clatl_r?agttfo u dl’y t{";"" .amet”.dlmfim b}’t ptl)ziurftﬁ?m eqw%to Ia\mﬁpes n%} Pa?tchessfsﬁetmly A partys failure to appeaat a scheduled hearing, after writing the court indicating
an ! el erencan Ot“éry USI' It equita ';?(\:A'lonzévag‘lgogg:a I\IRI\?OZOd ek € thatunless it heard otherwise from the court it would consider itself excused, was
omelmproveément ¢.o. vWiansavage, ( ) P ( ). L insufficient to excuse the part/appearance and was grounds for dismissal of the
Partyis entitled as matter of right to jury trial on question of fact if that issue |garty under this section. BuchananGeneral Casualty Co. 191 W (2d) 1, 528 NW
retried,regardless of earlier waiveTlesky v Tesky 110 W (2d) 205, 327 NW (2d) (2d) 457 (Ct. App. 1995).
706 (1983). _ . Thetrial court erred in not considering other less severe sanctions before dismiss
_Underfacts of case, telephone testimony was not permissiblen @f Geneva.  ing an action for failure to comply with a demand for discovery when no bad faith was
Tills, 129 W (2d) 167, 384 NW (2d) 701 (1986). o o found. Hudson Diesel, Inc..\Kenall, 194 W (2d532, 535 NW (2d) 65 (Ct. App.
Wherecollateral estoppel compels raising a counterclaim in an equéatite,  1995).
thatcompulsion does not result in the waiver of the right to atjaily Norwest Bank
v. Plourde, 185 W (2d) 377, 518 NW (2d) 265 (Ct. App. 1994).

The new Wisconsin rules of civil procedure: Chapters 805—807. Graczyk, 5309.04 Voluntary dismissal: effect thereof. (1) By
MLR 671. PLAINTIFF; BY STIPULATION. An action may be dismissed by the
See also the notes to Article I, section 5 of thisddhsin Constitution. p|a|nt|ff without order of court by serving and f|||@not|ce of

dismissalat any time before service by an adverse party of respon

X . ! : : sive pleading or motion or by the filing of a stipulation of-dis

actionsnot triable of right by a jurithe court upon motion or on <o signed by all parties who have appeairedhe action.

its own initiative may try any issue with an advisory jury — jnjessotherwise stateih the notice of dismissal or stipulation,
_(2) With the consent of both parties, the court raader a trial ~ the dismissal is not on the merits, except that a notice of dismissal

with a jury whose verdict has the sameetfas if trial by jury had gperatesas an adjudication on the merits when filed pyadntiff

beena matter of right. who has once dismissed in any court an action basedinolod-
History: Sup. Ct. Order67 W (2d) 585, 690 (1975). ing the same claim.

805.03 Failure to prosecute or comply with procedure (2) By ORDEROF COURT. Except as provided in sufi), an
statutes. For failure of any claimartb prosecute or for failure actionshall not be dismissed at the plaiitfinstance save upon

of any party to Comp|y witlthe statutes governing procedure m)rderof court and upon SUC_h terms_and_condltlons_as _the court
civil actions or to obey any order of court, the court in which tig¢emsproper Unless otherwise specified in the ora@atismissal
actionis pending may make such orders in regard to the failurelgilerthis subsection is not on the merits.

arejust, including but not limited to orders authorized urgler  (3) COUNTERCLAIM, CROSS-CLAIMAND 3RD PARTY CLAIM. This
804.12(2) (a) Any dismissal under this sectioperates as an sectionapplies to the voluntary dismissal of any counterclaim,
adjudicationon the merits unless the court in its order for dicross—claim, or 3rgbarty claim. A voluntary dismissal by the
missal otherwise specifies for goeduse shown recited in theclaimantalone shall be made before a responsive pleading is

805.02 Advisory jury and trial by consent. (1) In all
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served, or if there is none, before the introduction of evidenceniitg and closing the hearings and for the filing of the referee’
the trial or hearing. report. Subject to the specifications and limitations stated in the
(4) CosTSOFPREVIOUSLYDISMISSEDACTION. If a plaintif who —order,the referee has and shall exercise the power to regulate all
hasonce dismissed aaction in any court commences an actioproceedingsn every hearing before the referee and to do all acts
basedupon or including the same claim against the séafiend andtake all measuresecessary or proper for thdieient perfor
ant,the court may make such order for the payment of costs of tRgnceof duties under the ordeiThe referee may require the pro
actionpreviously dismissed as it deems proper and may stay pégiction of evidence upon all matters embraced in the reference,
ceedingsin the action until the plainfihas complied witithe including the production of all books, papers, vouchers, €ocu
order. ments,and writings applicable thereto. The referee may rule upon
History: Sup. Ct. Order67 W (2d) 585, 691 (1975). the admissibility of evidence unless otherwise directed by the
_Assessmentf attorneys feesas condition of voluntary dismissal without preju order of referenceand has the authority to put withesses on oath
RO K,V&'V"(”zg;a;zg‘;;‘ggg‘?m“‘)"- Dunn.Fred A. Mikkelson, Inc. 88 W2d) - 5ndmay personally examine them and neayl the parties to the
Voluntary dismissal with prejudice rarely entitles defendant to award of fees @agtionand examine them upon oath. When a party so requests, the
costs. Bishop v Blue Cross & Blue Shield, 145 \2d) 315, 426 NW (2d)1# (Ct.  refereeshall make a record of the evideroffered and excluded

App. 1988). . . R
Seenote to 32.06, citing Dickie ity of Tomah, 160 W (2d) 20, 465 Nw (2q) 262 1| (€ Same manner and subject to the same limitati®ascourt
(Ct. App. 1990). sitting without a jury

" WTentfcflfnwadvertsetp%r_ty to arshactiotn filgs a F%Spgnsive Ipleflding_prior tOI th_?htime (4) (a) When a reference is madee clerk shall forthwith fur
outprelucice i ndonger obtainable, Gowan MeCiLra, 186 W (2d) 908, 516 M Nish the referee with a copy of the ordéreference. Upon receipt
(2d) 692 (Ct. App. 1994). thereofunless the order of reference otherwise provides, the ref

Where doubt exists regarding the finality of an order of dismissal, the court mayeeshall forthwith set a time and place tbe first meeting of the
't?é"égfgjﬁgﬁléh%ggf\"ssra‘l’(vggupsﬁ%dz'cfBfﬂf;taggff if the dismissal was meant{, itiesor their attorneys to be held with2® days after the date

' of the order of reference astiall notify the parties or their attor

805.05 Consolidation; separate trials. (1) ConsoLpa- Neys. Itis the duty of the referee to proceed withraisonable
TIoN. (a) When actions which might have been broughtsisgie  diligence. Any party on notice to the.p.artles and the referee, may
actionunder s803.04are pending before the court, it may orde@pply to the court for an order requiring the referee to speed the
a joint hearing or trial of angr all of the claims in the actions; it Proceedingsndto make the report. If a party fails to appear at the
may order all the actions consolidateahd it may make such time and plac@ppointed, the referee may proceed ex parte or may
orders concerning proceedings there@s may tend to avoid adjourn the proceedings to a future,dgiying notice to the absent
unnecessargosts or delay party of the adjournment.

(b) When actions which might have been brought as a single(b) The partiesnay procure the attendance of witnesses before
action under s.803.04are pending before dérent courts, any thereferee by the issuance and service of subpoenasthtiut
suchaction may be transferred upon motion of any party or of tadequatexcuse a witness fails to appear to give evidence, the wit
court to another court where the related action is pendingbnA nessmay be punished as for a contempt and be subjected to the
ferenceinvolving both judges and all counsel may be convenednsequencepenalties, and remedipsovided in ss885.11and
onthe record as prescribed by887.13 (3) Transfer under this 885.12

paragraphshall be made only by the joint written ordertioé (c) When matters of accounting are in issue, the referee may
transferringcourt and the court tohich the action is transferred. prescribethe form in which the accounts shall be submited

(2) SeparaTE TRIALS. The court, in furtherance of conve in any proper case may require or receive in evidence a statement
nienceor to avoid prejudice, or when separate trials wiktiedu by a certified public accountant who is called as a witnegmon
cive to expedition or economyr pursuanto s.803.04 (2) (b) objectionof a party to any of the items thus submitted or upon a
may order a separate trial of any claim, cross—claim, counterclagihowingthat the form of statement is infiafent, the referee may
or 3rd party claim, or of any number of claims, alwaysserving require a different form of statement to be furnished, or the
inviolate the right of trial in the mode to which the parties araccountsor specific items thereof to be proved by oral examina
entitled. tion of the accountingarties or upon written interrogatories or in
XiiiH(iithgl’%:) Sup. Ct. Order67 W (2d) 585, 6921975); Sup. Ct. Ordet41 W (2d) suchother manner as the referee directs.

Judicial Council Note, 1988: Sub. (1) (b) is amended by allowing conferences (5) (@) The referee shall prepare a report upon the matters sub
regardingconsolidation of actions to beonducted by telephone conference. [Remitted by theorder of reference and, if required to make findings
Ordereflective Jan. 1, 1988] of fact and conclusions of ladhe referee shall set them forth in
thereport. The referee shall file the report with the clerk of the
ﬁ%urtand in an action to be tried without a jumless otherwise
iractedby the order of reference, shall file with it a transcript of

805.06 Referees. (1) A courtin which amaction is pending
may appoint a referee who shall have such qualifications as
courtdeems appropriate. The fees to be allowed to a referee s - ; " >
befixed by thepc?oufand shall be chged upon such of the partiestI€ Proceedings and of the evidence and the original exhibits. The
or paid out of any fund or subject matter of the actieinich is in clerk shall forthywth malil tc_) all partles nptlce of the filing.
the custody and control of the court, as the court may direct. The(b) In an action to be tried without a jury the court shall accept
refereeshall not retain the refereeteport as security for com thereferees findings of fact unless clearly erroneousithii 10
pensationjut if the party ordered to pay the fakowed by the daysafter being served with notice of the filing of the report any
courtdoes not pay it afterotice and within the time prescribed byparty may serve written objections thereto upon the other parties.
the court, the referee is entitled to a writ of execution against tHpplicationto the court for action upon the report and upon ebjec
delinquentparty tlons_thereto shall be by motion and upon notice. The court _after
(2) A reference shall be the exception and not the rule. Wia“ngmay adopt the report or may modify it or may reject it in
actionsto be tried by a jurya reference shall be made only whe#/nol€orinpart or may receive further evidence or may recommit
the issues are complicated; in actions to be tried withqutya It With instruction.

save in matters of account and offidiflt computation ofdam _(c) Inan action to be tried by a jury the referee shall not be
ages,a reference shall be made only upon a showing that sogikectedto report the evidence. The refesehdings upon the
exceptionakondition requires it. issuessubmitted are admissible as evidence of the mdtersl

(3) Theorder of reference to the referee may specify or limgndmay be read to the jurgubject to the ruling of the courpon
the referees powers and may direct the referee to report only up8AY objections in point of law which may be made to the report.
particularissues or to do or perform particular acts or to receive (d) The efect of a referea’report is the same whether or not
andreport evidence only and may fix the time and place for begihe parties have consented to the reference; but, when the parties
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stipulatethat areferees findings of fact shall be final, only ques Coul;tmay quash un?er (3)d0nly sul?pqeneclmpel grO%'u'gtion % tga\r}\?ibzlg ‘@S‘fs'
tions of law arising upon the report shall thereafter be consider@8 Nul (ocy 744 (1082, ¢ o 1 osses: SaEbert (2d) 501,

History: Sup. Ct. Orde67 W (2d) 585, 693 (1975)975 c. 218

e o L 5 5 S W ey BO5.08_Jurors. (1) QUALIFICATIONS, ExavivaTioN. Thecourt
714. shallexamine on oath each person vioalled as a juror to dis
coverwhether the juror is related by blood or marriage to any party
805.07 Subpoena. (1) ISSUANCEAND SERVICE. Subpoenas or to any attorney appearingtine case, or has any financial inter
shallbe issued and serveddncordance with cl885. A subpoena estin the case, or has expressed or formed any opinion, or is aware
may also be issued by any attorney of record in a civil action f any bias or prejudice in the case. If a juror is notfediht in
specialproceeding to compelttendance of witnesses for deposithe case, the juror shall be excused. Any party objecting for cause
tion, hearing or trial in the action or special proceeding. to a juror may introduce evidence in support of the objection. This
(2) SUBPOENA REQUIRING THE PRODUCTION OF MATERIAL. () sectionshall not be construed as abrldglng in emgnner the right
A subpoena may command the person to whom it is directecPf@ither party tsupplement the coustexamination of any per

producethe books, papers, documents or tangible thitegsg ~SONas to qualifications, but such examination shall not be repeti
natedtherein. ’ ’ tious or based upon hypothetical questions.

(b) Notice of a third—party subpoena isstieddiscovery pur (2) NUMBER OF JURORSDRAWN. A suficient number of jurors
posesshall be provided to all parties at least 10 days before el be called in the action so that the number applicable under
scheduledieposition in order to preserve their rightgect. If S 796.096 (3) (byemains after the exercise of all peremptory
a third—party subpoena requeste production of books, papers challengeso which the parties are entitled under @. The
documents or tangible things that are within the scope of disc§PUrtmay order that additional jurors be impaneled. In that case,
ery under s804.01 (2) (8)those objects shall not be providedf the number of jurors remains more than required at the time of
beforethe time and date specified in the subpoena. The provisidigfinal submission of theause, the court shall determine by lot
under this paragraph apply unless all of the parties otherwit ich jurors shall not participate in deliberations and disghar

em.
agree.

(3) PROTECTIVEORDERS. Upon motion made promptly and in_ (3) PEREMPTORYCHALLENGES. Each party shalte entitled to
anyevent at or before the time specified in the subpoena for copPeremptory challenges which shall be exercised alterngtely
pliancetherewith the court may (a) quash or modify the subpoerfd@intiff beginning; and when any party declines to challenge in
if it is unreasonable and oppressive or (b) condition denial of tH&. the challenge shall be made by the clerk by lot. The parties
motion upon the advancement by the peisamhose behalf the 1O the action shall be deemed 2, all plafstifeing one party and

subpoenas issued of the reasonable cost of producing the booRE, defendantdeing the other partgxcept that in case where 2 or
papersdocuments, or tangible things designated therein. moredefendants have adverse interests, the court, if satisfied that
’ the due protection of their interests so requires, in its discretion,

(4) Form. (a) The subpoena shall be in the following form'rnayallow peremptory challenges to tefendant or defendants

SUBPOENA on each side of the adverse interests, not to exceed 3. Each side
STATE OF WISCONSIN shallbe entitled to one peremptory challengadition to those
.... County otherwiseallowed by law if additional jurors are to be impaneled

undersub.(2).

(4) Jury view. On motion of any partghe jury may be taken
view any propertymatter or thing relating to the controversy
ween the parties when it appears to the court that the view is
necessaryto a just decision. Theoving party shall pay the
sixpensesf the view The expenses shall afterwards be taxed like
Sptherlegal costs if the party who incurred them prevails in the

THE STATE OF WISCONSIN, TO ....:

Pursuant to section 805.07 of thés@énsin Statutes, you are
herebycommanded to appearperson before [.... designating the®
court, officer, or person and place of appearance], on [.... date]
....0’clock ...M., to give evidence in an actibatween ...., plain
tiff, and ....defendant. [Insert clause requiring the production
material, if appropriate]. Failure to appear may result in puni Action

mentfor contempt which may include monetary penalties, impri§™..
onmentand other sanctions. Issued this ... day of ..., 19... 1o7se ize h0 10685 oag. ) 289 698 (1979)975 c. 2181977 c. 318
[Handwritten Signature] Judicial Council Note, 1983:Sub. (2) is amended by replacing the concept of
X : “alternate”jurors with a provision allowing the court to order the impaneling of addi
Attorney for [identify party] tionaljurors. The panel is then reduced to the proper size by lot immedeitely
il ti to final submission of the cause. These changes are intended to promote an attentive
(or other oficial title) attitudeand a collegial relationship among the members of the jury
[Address] Thefirst sentence of prior sub. (3) is moved to sub. (2) for more logical placement
in the statutes. The reference to “alternate” jurors in the final sentence is changed to
N [Te'ePhone Numbef] “additional” jurors to reflect the modification of sub. (2). [Bill 320S]
(b) For a subpoena requiring the production of material, theCaselaw makes clear that challenge for principal cause cannot be predicated on

following shall be inserted in the foregoing fornaware further 2ground not delineated in (1). Therefore, disqualification because of = afitia-
X ith he following: Id ibi tion or interest in the insurance industry requires proof of bias or prejudice. Nolan
commandedo bring with you the following: [describing @scu v, Venus Ford, Inc. 64 W (2d) 215, 218 NW (2d) 507.

rately as possible the booksapers, documents or other tangible Trial court did not abuse discretion in failing to strike for cause 3 veniremen who
thingssought]. werefriends of a prosecution witness where there meashowing of probable preju
. dice. Nybeg v. State, 75 W (2d) 400, 249 NW (2d) 524.

(5 SJBSTlTUTl_ED SERVICE. A subpoena may be served in the ereexpression of predetermined opinion as to guilt durigdire does not dis
mannerprovided in s885.03except thasubstituted personal ser qualify juror per se. Hammill \State, 89 W (2d) 404, 278 NW (2d) 821 (1979).
vicem m nl rovi i i 1 nd ex Disproportionateepresentation of group in one arrayrisuficient to establish
th(;? Oﬂ?gle?s di?g ;grsy :’ns dpng) and; dinl8?il é%]t(s )()Ecb)laj’bﬁceof e?lt/ a? stematiexclusion. State Pruitt, 95 W (2d) 69, 289 NW (2d) 34Gt. App. 1980).

o s ging . g p . p . rial court, sitting as trier of fact, committed error of law in making and relying on
corporationsor limited liability companies subpoenaed in theifunrequestednannounced, unaccompanied and unrecorded view of accident scene
official Capacity may be served as provided a1 (5) (a) in assessing evidence producettial. American Family Mut. Ins. Co. hannon,

. . . 120W (2d) 560, 356 NW (2d) 175 (1984).

(6) Motions under sub(3) may be heard as prescribed in S. seenote to 752.35, citing StateWyss, 124 W (2d) 681, 370 NW (2d) 745 (1985).

807.13 Law enforcement dicers should not be automatically excused for cduma
History: Sup. Ct. Orde67 W (2d) 585, 697 (1975)979 c. 10; Sup. Ct. Order  venireon grounds of implied bias. Statelwuis, 156 W (2d) 470, 457 NW (2d) 484
141 W (2d)xiii (1987);1987 a. 1551993 a. 12; Sup. Ct. OrdemNo. 95-09, 195 W (1990).

(2d) xiii (1996). Prospectivgurors related to a state witness by blood or marriage to the third degree
Judicial Council Note, 1988:Sub. (6) [created] allows motions for protectivemustbe struck from the jury panel. StateGesch, 167 W2d) 660, 482 NW (2d)
ordersto be heard by telephone conference. [Re Ordectéfe Jan. 1, 1988] 99 (1992).
Judicial Council Note, 1995: Sub. (2) (b) requires notice of third—padigcov Verdict of thirteen member jury panabreed to by defense and prosecution was

ery subpoenas in order to preserve the right of other parties to move tatlgelmsh notinvalid. State vLedger 175 W (2d) 16, 499 NW (2d) 199 (Ct. App. 1993).
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Guaranteesof open public proceedings in criminal trials includes voir dire See note to 805.15, citing FouseéPersons, 80 W (2d) 390, 259 NW (2d) 92.
examinatiorof potential jurors. Press—Enterprise CoSuperior Court of Cal. 464 Seenote to 751.06, citing Schulz $t. Marys Hospital, 81 W (2d) 638, 260 NW
US 501 (1984). (2d) 783.
No new trial was required where jutsifailure to disclose duringoir dire was  whereevidence conflicts and inconsistent theories on cause of event are advanced,
harmlessMc Donough Power Equipment, Inc.Greenwood, 464 US 548 (1984). instructionson both theories shoulse given. Sentell.\Higby, 87 W (2d) 44, 273
Useof peremptory challenges by private litigant in civil action to exclude potentiBiw (2d) 780 (Ct. App. 1978).
jurorssolelybecause of race violates equal protection. Edmondaesville Con Seenote to 805.14, citing @étfall v Kottke, 1.0 W (2d) 86, 328 NW (2d) 481

creteCo., 500 US 614,14 LEd 2d 660 (1991). (1983).

Statev. Louis. A Missed Opportunity to Clarify when Law Enforcementfic¥dls Ambiguitiesin jury questions were “omitted issues” under (2) and thergfoye
May Serve as Petit Jurors in Criminal Cases. 1992 WLR 757. erly determined by trial court. BadtkeBadtke, 122 W (2d) 730, 364 NW (2d) 547

See also notes to Article I, section 7. (Ct. App. 1985).

Special verdict formulation in ¥&tonsin. Decker and Deck&0 MLR 201.

805.09 Juries of fewer than 12; five—sixths verdict. Product liability verdict formulation in Wconsin. Slattery et al. 61 MLR 381.
(1) Jury. Thejury shall consist of a number of persons deter ] ] ] )
minedunder s756.096 (3) (h) 805.13 Jury instructions; note taking;  form of verdict.

(2) VErDICT. A verdict agreed tby five-sixths of the jurors (1) SraTEMENTSBY JUDGE. After the trial jury is sworn, all state
shallbe the verdict of the jurylf more than one question must bénN€ntsor comments byhe judge to the jury or in their presence
answeredo arrive at a verdict on the same claim, the stwee relatingto the case shall be on the record.
sixthsof the jurors must agree on all the questions. (2) PRELIMINARY INSTRUCTIONSAND NOTE TAKING. (&) After
leaistory: Sup. Ct. Order67 W (2d) 585, 700 (1975)977 c. 3181977 c. 44%.  thetrial jury is sworn, the court shall determingtié jurors may

) ) , ) , o , takenotes of the proceedings:
“Claim-by-claim” analysisof multiple-question verdicts discussed. Giese v . . .
MontgomeryWard, Inc. 11 W (2d) 392, 331 NW (2d) 585 (1983). 1. If the court authorizes note-taking, the court shall instruct

the jurors that they may make written notes of gheceedings,
805.10 Examination of witnesses; arguments. Unless exceptthe opening statements and closinguanents, if they so
the judge otherwise orders, not more than one attorney for eatgsireand that the court will provide materials for that purpose if
sideshall examine or cross—examine a witness and not more tifagy so request. The court shall stress the confidentiality of the
2 attorneys on each side shall suntathe jury The plaintif shall notesto the jurors. The jurors may refer to their notes during the
be entitled to the opening and final rebuttajuments. Plaintifs  proceedingsind deliberation. The notes may not be the basis for
rebuttalshall be limited to matters raisbgl any adverse party in or the object of any motion by any partifter thejury has ren
amgument. VHiver of agument by either party shall not precludeleredits verdict, the court shall ensure that the notes are promptly
the adverse party from making anygament which thexdverse collectedand destroyed.
party would otherwise have been entitled to make. Before the 2. If the court does not authorize note-taking, the court shall
argumentis begun, the court may limit the time fogament.  statethe reasons for the determination on the record.

History: Sup. Ct. Order67 W (2d) 585, 701 (1975)975 c. 218 . . .o . .
Attorney’s concession during closinggument that client was negligent could not (b) The court may give additional preliminary instructions to

be construed as binding admission. Kuzmi€reutzmann, 100 W (2d) 48, 301 Nw assistthe jury i.n Pnder§tanding its duty f':lnd the eYidenCQ it. will
(2d) 266 (Ct. App. 1980). hear. The preliminary instructions may include, without limita

This section authorizes judge to allow more than 2 attorneys on each side to a description of the nature of the case, what constitutes evi

upto jury but judge may not limit to fewer than 2 on each side. In Interest of C.E.g’gh’ . .

124W (2d) 47, 368 NW (2d) 47 (1985). enceand wha}t_does not, guidance re_gard_lng the burd_en of proof
andthe credibility of withesses, and directions not to discuss the

805.11 Objections; exceptions. (1) Any party who has caseuntil deliberationdegin. Any such preliminary jury instruc

fair opportunity to objecbefore a ruling or order is made must déionsmay be given again the chage at the close of the evidence.

soin order to avoid waiving errorAn objectionis not necessary The additional preliminary instructions shall be disclosed to the

aftera ruling or order is made. parties before they are given and either party may object to any
(2) A party raising an objection muspecifythe grounds on SPecificinstruction or propose instructions of its own to be given
which the party predicates the objection or claim of error prior to trial.
(3) Exceptions shall never be made. (3) INSTRUCTIONAND VERDICT CONFERENCE. At the close of the

evidenceand before guments to the junthe court shall conduct
aconference with counsel outside the presence of the Alrthe
conference, or at such earlier time as the court reasonably directs,
805.12 Special verdicts. (1) Use. Unless it ordersther ~counseimay file written motions that the court instruct the jory
wise, the court shall direct the jury to return a special verdict. THae!aw and submit verdict questions, as set forth in the motions.
verdictshall be preparebly the court in the form of written ques 1 hecourt shall inform counsel on the record of its proposed action
tions relatingonly to material issues of ultimate fact and admittingn the motions and of the instructions and verdict it proposes to
adirect answer The jury shall answer in writing. In cases foundegubmit. Counsel may object to the proposestructions or ver
upon negligence, the court need not submit separately any partffigt On the grounds of incompleteness or otreor, stating the

lar respect in which the party was allegedly negligent. The cogfeundsfor objection with particularity on the record. Failure to
may also direct the juryo find upon particular questions of fact Objectat the conference constitutes a waiver of any error in the

(2) OMITTED IsSUE. When somenaterial issue of ultimate fact ProPosednstructions or verdict. , _
not brought to the attention of the trial court but essential to sustain(4) INSTRUCTION. The court shall instruct the jury before or
thejudgment is omitted from the verdict, the issue shall be deenfdtgr closing aguments of counsel. Failure to object to a material
determinecby the court in conformity with its judgment and th&/arianceor omission betweethe instructions given and the
failure to request a finding by the jury on the issue shall be deentggtructionsproposedioes not constitute a waiver of errdrhe
awaiver of jury trial on that issue. court shall provide the jury with one complete set of written
(3) CLERK'S ENTRIESAFTERVERDICT. Upon receiving &erdict, instructionsproviding the burden of proof and the substariive

the clerk shall make an entry on the minutes specifying the tiffP€ applied to the case to be decided. _
the verdict was received and the cosrbrder setting time for ~ (5) REINSTRUCTION. After the jury retires, the court may rein
motionsafter verdict under $805.16 The verdict andpecial Structthe jury as to all or any part of the instructions previously
findings shall be filed. given,or may give supplementary instructions as it deems appro
History: Sup. Ct. Ordet67 W (2d) 585, 702 (1975)975 c. 218 priate.
If court can find as matter of law that party is causally negligent, contrary ® jury’ History: Sup. Ct. Order67 W (2d) 585, 703 (1975)975 c. 2181979 c. 128
answerand jury attributes some degree of comparative negligence to thatparty 1981c. 358 Sup. Ct. Orderl30 W (2d) xi (1987).

should change causal negligene@swer and permit jury’comparison to stand.  Judicial Council Note, 1986:Sub. (2) (b) is amended to provide that preliminary
Ollingerv. Grall, 80 W (2d) 213, 258 NW (2d) 693. instructions may include a description of treure of the case, what constitutes evi

(4) Evidentiary objections are governed bp81.03
History: Sup. Ct. Order67 W (2d) 585, 701 (1975)975 c. 218
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denceand what does not, guidance regarding the burden of proof and the credibjitgdlgmentnotwithstanding the verdict in the event that the verdict

of witnesses, and directions not to discuss the case until deliberations begin. : . .
Sub.(4) is amended to required that the court provide the jury one written copylcs)fproper but, for reasons evident in the record which bear upon

its instructions regarding the burden of proof. [Re Ordbﬂeﬂ—sﬁ] ma'[tersno'[lnduded |n the VerdICt, the movant Sh0U|d have -jUdg
Specificevidentiary facts may be incorporated into instruction provided they daent.
notleadjury to believe court has prejudged evidence. StaBéxy 86 W (2d) 474,

273 NW (2d) 250 (1979). (c) Motionto change answer. Any party may move the court
Seenote to 895.045, citing Brons Bischof, 89 W (2d) 80, 277 NW (2d) 854 10 change an answer in the verdict on the ground offingrfcy
(1979). of the evidence to sustain the answer

Under(3), failure to object waives errors siibstance as well as of form. Gylden . . .
vandv. Schroedera0 W (2d) 690, 280 NW (2d) 235 (1979). (d) Motion for directed verdict. A party who has made a
Jury was properly instructed that it need not consider lower gradéensefif it motion for qlrE‘Cted verdict or dlSmISSEﬂ on which the COUI’_I has not
founddefendant guilty of higher one. StatéMcNeal, 95 W (2d) 63, 288 NW (2d) ruled pending return of the verdict may renew the motion after

874 (Ct. App. 1980). . . h
Althoughfailure to object at conference to substantive defect in verdict constitut\e!grdmt' In the event the motion is granted, the court may enter

waiver, failure to object does not preclude casitonsideration of defect under Judgmentin accordance with the motion.
751.06. Clark v Leisure \¢hicles, Inc. 96 W (2d) 607, 292 NW (2d) 630 (1980). (e) Preliminary motions. It is not necessary tmove for a

Although objection at conference was not specific enough to presgpeal, ; ; o . P
supremecourt reversed trial court under 751.06. Ais@énsin, Inc. vNorth Cent. directedverdict or dismissal prior to submission of the case to the

Airlines, Inc. 98 W (2d) 301, 296 NW (2d) 749 (1980). jury in order to move subsequently fojudgment notwithstand
Underseparation of powers doctrine, 805.13 (4) and 972.10 (5) resyliraission ing the verdict or to change answer
to jury of written instructions on substantive lautdo not require automatic reversal . . . .
whentrial court fails to do so. Instructions on burden of proof and presumption of (f) Telephone hearings. Motions under this subsection may be
innocenceare procedural, not substantive law Matter of E. B111 W (2d) 175,330 heardas prescribed in 807.13
NW (2d) 584 (1983).
Wherealleged errowent to integrity of fact-finding process, court exercised dis (6) GROUNDS_ TO BE S_TATED WITH _PART'CULAR'TY- In any
cretion to review circumstantial evidence instruction irrespective of defersdantmotion challenging the sti€iency of evidence, the grounds of the

waiverof objection. State.\8hah, 134 W (2d) 246, 397 NW (2d) 492 (1986).  motion shall be stated with particular.itNere conclusory state

27 () Ao, 088 " discussed. Stateatch, 144 W (2d) 810, 425 NW (2d) mentsand statements lacking express reference to the specific ele
Seenote t0805.15, citing State Warp, 150 W (2d) 861, 443 NW (2d) 38 (Ct. App. MeNtof claim or defense as to which the evidence is claimbd to
1989). deficientshall be deemed indidient to entitle the movant to the

It is not error for trial court to fail to instruct sua sponte on lesser inclutktsef ordersought. If the court grants a motion challengingsihié-
Trial t should not interfi ith parties’ trial strat: te vM 158 W (2d . . . .
356,461 NW (2d) 777 (1990). s e S egyate vMyers, @9 ciencyof the evidence, the court shall state on the record or in writ

Instructionalrulings are to be made at the close of the evidence. A partyis iNg With particularity the evidentiary defect underlying the arder

entitledto a mid-trial advisory ruling on whether an instruction will be givBach I
aruling, if given, is nonbinding and not subject to appeal. St&iehn, 103 W (2d) () EFFECT OF ORDER OF DISMISSAL. Unless the court in its

346,535 NW (2d) 1 (Ct. App. 1995). orderfor dismissal otherwise specifies for good cause reaited
the order any dismissal under this section operates as an adjudica

805.14 Motions challenging sufficiency of evidence; tion upon the merits.

motions after verdict. (1) TESTOF SUFFICIENCYOF EVIDENCE. (8) NonwaIVER. A party who moves for dismissal or for a

No motion challenging the dfifiency of the evidence asmaatter directedverdict at the close of the evidencéeoéd by an oppo

of law to support a verdict, or an answer ivexdict, shall be nentmay ofer evidence in the event that the motismot granted
grantedunless the court is satisfied that, considering all credibj@thout having reserved the right to do so and to the same extent
evidenceand reasonable inferences therefrom in the light magiif the motion had not been mad&.mation for a directed verdict
favorableto the party against whom the motion is made, there\igich is notgranted is not a waiver of trial by jury even though
no credible evidence to sustain a finding in favor of such party|| parties to the action have moved for directed verdict.

~ (2) NONSUITABOLISHED; MISDESIGNATIONOFMOTIONS. (a) The (9) INVOLUNTARY DISMISSAL OF COUNTERCLAIM, CROSS-CLAIM
involuntarynonsuit is abolished. If a motion for involuntary AONGg 3rppaRTY cLAIM.  This section applie® counterclaims, cross—
suitis made, it shall be treated as a motion to dismiss. claimsand 3rd party claims.

(b) When a party mistakenly designates a motion to dismiss asistory: Sup. Ct. Order67 W (2d) 585, 704 (1975); Sup. Ct. Ordé? W (2d)
amotion for directed verdict, or vice versa; or mistakenly desig! ((213)75_)_;1(%2 46)- 2518Sucq- 8t-d0][<ﬁr@ \(/\21 d()Zd')"X():(L)g 8(%)986); Sup. Ct. Orddd 8
. . H XMl ; oup. . Orag! X .
”"?‘tesa mqtlon to Ché.mge an.swer as a motion fqr JUdgmem n Judicial Council Committee’'s Note, 1976 Sub. (3)appliesonly to trials to the
withstandingthe verdict, or vice versa; or otherwise mistakenlyury, codifying Household Utilties, Inc..\Andrews Co., 71 \§. 2nd 17 (1976). The
designates motion challenging the didiency of evidence as a standardor granting a motion undsub. (3) is found in sub. (1). Motions made by

i ; defendanfor dismissal after a plainfihas completed presenting his evidence in
matterof law; the coursshall treat the motion as if there had beeﬁallsto the court is governed by s. 805 17 (1). [Re Ordecfe Jan. 1, 1977]

aproper designation. Judicial Council Note, 1984:Sub. (5) (a) is amended by eliminating the require
(3) MOTION AT CLOSEOF PLAINTIFE'S EVIDENCE. At the close of mentfor a motion before judgment is entered on a verdict. [Re Oridetige July
. 1,1984]

plaln_tn"fs_ evidence in trials to th_jElI’_y, any defendam may move ’.]udicial Council Note, 1988:Sub. (5) (f)[created] allows motions after verdict
for dismissal on the ground of infiafency of evidence. If the tobe heard by telephone conference. [Re Ordectfe Jan. 1, 1988]

court determines that the defendant is entitled to dismissal, theconsistenterdict, if not timely remedied by reconsideratiorjuny, must resuit
courtshall state with particularity ahe record or in its order of g‘ngflv"‘élt\; ':r' 322353?1gtarré);mﬁLegh%ggrg;ﬁ?g%gﬁygz ?;Jggnbgfjgmmggf
dismissalthe grounds upon which the dismissas granted and \, kottke, 1.0 W (2d) 86, 328 NW (2d) 481 (1983).
shallrender judgment against the plaiftif
(4) MOTION AT CLOSEOFALL EVIDENCE. In trials to the juryat 805.15 New trials. (1) MoTioN. A party maymove to set
the close of all evidence, any party may challengstificiency asidea verdict and for a new trial because of errotthéntrial, or
of theevidence as a matter of law by moving for directed verdibecausehe verdict is contrary to law or to the weight of evidence,
or dismissal or by moving the court to find as a matter of law upon because of excessive imadequate damages, or because of
any claim or defense or upon any element or ground thereof. newly—discovere@vidence, or in the interest of justice. Motions
(5) MOTIONS AFTER VERDICT. (a) Motion for judgment. A  underthis subsection malge heard as prescribed in887.13
motionfor judgment on the verdict is not required. If no motio@rdersgranting a new trial on grounds other than in the interest
afterverdict isfiled within the time period specified in805.16  of justice, need not includefinding that granting a new trial is
judgmentshall be entered on tiverdict at the expiration thereof. alsoin the interest of justice.
If a motion after verdict is timely filed, judgment on the verdict (2) Orper. Every order granting a new trial shall spedifg
shallbe entered upon denial of the motion. groundstherefor No order granting a new trial shall be valid or
(b) Motion for judgment notwithstanding verdict. A party effectiveunless the reasons that prompted the court to make such
againstwhom a verdict has been rendered may move the court éoderare set forth on the record, or in the order or in a written deci
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sion. In such orderthe court may grant, deny or defer the award Orderfor new trial under 805.15 (6) is naffinal order and is not appealable as of

ing of costs. Qg%;{nder 808.03 (1). Earl Wlarcus, 92 W (2d) 13, 284 NW (2d) 690 (Ct. App.

(3) NEwLY-DISCOVERED EVIDENCE. A new trial shall be  sub.(6) establishes commencement of 10-day appeal peridck WAMueller

orderedon the grounds afewly—discovered evidence if the courtl05W (2d) 191, 313 NW (2d) 799 (1982). . A
finds that: Shockinglylow award of damages justified nevial on that issue. @étfall v
- _ _ Kottke, 110 W (2d) 86, 328 NW (2d) 481 (1983).
(a) The evidence has come to the moving pamytice after  court may order retrial under (6) on punitive damages alone. Badger Bearing v
trial; and Drives & Bearings, 11 W (2d) 659, 331 NW (2d) 847 (Ct. App. 1983).

(b) The moving partyé failure to discover the evidence earliehgs{;ase)r?ote to 752.35, citing StateMcConnohie, 13 W (2d) 362, 334 NW (2d) 903

did not arise from lack of diligence in seeking to discover it; andrrial court may not grant new trial based solely upon unobjected to instructional

i i i ivar errors,but may use such error to grant new trial in interest of justice. Stdsey,
(c) The evidence is material and not cumulative; and T50W (2d) 861, 443 NW (2) 38 {CL. App. 1989).

(d) The new evidence would probably change the result.  Newtrial in interest of justice under (1) where controversy was not fully tried, not
. limited to cases of evidentiary error and does not require showing of probébte dif
(4) ALTER.NATE MQTIONS' CONDITIO.NAL ORPER' If the C.OUH ent result in second trial. StateHarp, 161 W (2d) 773, 469 NW (2d) 210 (Ct. App.
grantsa motion for judgment notwithstanding the verdict, or goy).
motionto change answer and render judgnmie@iccordance with  Thestandard for granting a new trial in the interest of justice where the verdict is
the answer so changed, orenewed motion for directed verdict,contraryto the great weight of the evidence is less stringent than for granting a motion
! : il i "challengingthe suficiency of the evidence under s. 805.14. SieverAmerican
thegourt shall also rule on the motion for.new trial, |f,eb}ydeter Family Mut. Ins. co. 180 W (2d) 426, 509 NW (2d) 75 (CL. App. 1993).
mining whether it should be grantédhe judgment is thereafter A co-defendans testimony which the defendant was awgrat trial but unable
vacatedor reversed, and shall specify the grounds for grantingtopresent because the co-defendant refused to testify on 5th amendment grounds was
denyingthe motion for new trial. If the motion for a new trial ig%! 'EW'Yfé%‘zg"ered evidence. Statdackson, 188 W (2d) 187, 525 NW (2d) 739
thusconditionally granted and thedgment has been reversed or(n PP '
appealthe new trial shall proceed unless the appellate sbaft
haveotherwise ordered. In case the motion for a new trial has b
conditionallydenied, the appellee may assert error in that deni
andif the judgment is reversed on appeal, subsequent proceed
shallbe in accordance with the order of the appellate court.

) ; ! . motions,briefs or other documents.
e e, lihe ourt deries ot for Jdent ot () Thetime for hearing guments on mations afeerict
; : ' . Yhallbe not less than 10 nor more than 60 days after the verdict is
judgmentin accordance with the answer so changed, or a renev}’gﬁderedunless enlared pursuant to motion unde8e1.15 (2)
motion for directed verdict, the party whprevailed on that (a) gedp )
motion may, as appellee, assert for the first time, grountih ) o .
entitle the party to a new trial in thevent the appellate court con  (3) If within 90 days after the verdict is rendered the court does
cludesthat thetrial court erred in denying the motion for judgmenfot decide a motion after verdict on the record or the judge, or the
notwithstandinghe verdict or motion to changamswer and ren Clerk at the judges written direction, does not sign an order decid
der judgment in accordance with the answer so changed, oi@ the motion, the motion is considered denied prmigment
renewed motion for directed verdict. Ithe appellate court Shallbe entered on the verdict.
reverseghe judgment, nothing in this section precludes it from (4) Notwithstandingsub.(1), a motion fora new trial based on
determiningthat theappellee is entitled to a new trial, or fromnewly discovered evidence may be made at any time within one
directingthe trial court to determine whether a new trial shall beearafter verdict. Unless an order granting or denying the motion
granted. is entered within 90 days aft¢éhe motion is made, it shall be

(6) EXCESSIVEORINADEQUATE VERDICTS. If a trial courtdeter ~ deemeddenied.

i iot i i i History: Sup. Ct. Order67 W (2d) 585, 71L(1975); Sup. Ct. Ordet1l8 W (2d)
minesthat a verdict is excessive or inadequate, not dpemer "7 S5 G Order36 W (2d) xxv (1987); Sup. Ct. Order 160 W (3d) xii
sity or prejudice or aa result of error during trial (other than an1gg1).

erroras to damages), the court shall determine the amount whicbudicial Council Note, 1984:The requirement that the judge set dates for filing
asa matter of law is reasonable, and shall order a new trial on ﬁ@hearing motions after verdict is repealed in favor of a time limit for such motions.

. hé prior rul d frivol ti d d hearings. [R
issueof damages, unless within 10 days the pestwhom the orabrefiective July 1 1084] o e coeeq tnnecessanheanngs [Re
optionis offered elects to accept judgmenttie changed amount.  Judicial Council Note, 1986:Sub. (1) specifies that the trial court may allow more

If the optionis not accepted, the time period for petitioning thian 20 days for motions after verdict to be filed, if a schedule for the filing of motions
courtof appeals for leave to appeal the order for a new trial und‘égsu"p"”'”g materials is ordered within that time.

. ub. (2) clarifies thathetime for hearing motions after verdict may be eygar
$5.808.03 (2)and809.50commences on the last day of the optiofponmotionand good cause shown. Howewsy such enlgement does notiatt

805.16 Time for motions after verdict. (1) Motions after
,?dictshall be filed and served within 20 days after the verdict
rendered, unless the court, within 20 days after the verdictis ren

trad sets a longer time by an order specifying the dates for filing

period. the requirement that the motion be decided within 90 days after the verdict is ren
History: Sup. Ct. Order67 W (2d) 585, 708 (1975)975 c. 2181979 c. 10,  dered. See sub. (3) and s. 801.15 (2) (c), Stats. .
1983a. 219 Sup. Ct. Orderl41 W (2d) xiii (1987). Sub.(4) is revised to require that a motion for rieial based on newly discovered

Judicial Council Note, 1983:Sub. (6) is amended to codify the holding/dtk evidencebe decided within 90 days after it is made. The prior statute required such
v. Mueller, 105 Ws. 2d 191313 N.W 2d 749(1982) that orders for new trials under motionsto be decided within 30 days after hearing, but did not require the hearing
this subsection are not appealable as of right and that the time period for seeking Itae held within any specified time. [Re Ordeft -1-87] ]
to appeal under ss. 808.03 (2) and 809.50, stats., is computed from the last day of thedicial Council Note, 1991:Sub. (3) is rewritten to clarifihat if a motion after

option period set forth in the trial coustbrder [Bill 151-S] verdictis granted within 90 days, it will not be deemed denied merely because such
Judicial Council Note, 1988:Sub. (1) is amended to allow motions for new trialorderis not entered within 90 days after verdict. [Re Order7efl-91]
to be heard by telephone conference. [Re Ordectife Jan. 1, 1988] Motionsfor directed verdictand motions to dismiss made at close of pldistif

Statementhat verdict is contrary to the weight of evidence will not support ord@aseare motions challenging sigiency of evidence under this section. Jansen Co.
grantingnew trial in interest of justice. DeGfef Schmude, 71 W (2d) 554, 238 NW V. Milwaukee Area Dist. Board, 105 W (2d) 1, 312 NW (2d) 813 (1981).
(2d) 730. Time periodsunder this section may not be egkat by showing excusable neglect
In personal injury action it is not grounds to grant new trial merely because expérder801.15 (2) (a).Brookhouse vState Farm Mut. Ins. 130 W (2d) 166, 387 NW
listed under pretrial order is not called as witness at trial and expeytort is  (2d) 82 (Ct. App. 1986).
admitted. Karl v. Employers Ins. of \Ausau, 78 W (2d) 284, 254 NW (2d) 255. Failure to present timely postverdict motions doedaprive court of appeals of
Where answer to one material question shows that jury made answer perverj!m('?di(:tionto review judgment. Hartford In€o. v Wales, 138 W (2d) 508, 406 NW
court should set aside entire verdigtless satisfied that other questions were nof2d) 426 (1987).
affectedby such perversityFouse vPersons, 80 W (2d) 390, 259 NW (2d) 92. Oncetrial court loses authority to set asiegrdict under this section by failing to
If there isa reasonable basis for the trial caidetermination under (6) as to the actwithin 90 days, it cannot achiegame result by vacating judgment under 806.07
properamount, it will be sustained. See note to 907.02, citing Ko&adue, 81 W (1) (h). Manly v State Farm Fire and Cas. Co., 139 W (2d) 249, 407 NW (2d) 306
(2d) 583, 260 NW (2d) 766. (Ct. App. 1987).
Wherejury award of damages was so inadequate as to indicate prejudice, trial coufirial court not competent to consider (1) motions where movantddilsely file
did not abuse discretion by ordering new trial on all issues. LarGommercial motionsand fails toobtain extension before expiration of 20 day period. Ahrens—
Union Ins. Co. 88 W (2d) 728, 277 NW (2d) 821 (1979). Cadillac Olds vBelongia, 151 W (2d) 763, 445 NW (2d) 744 (Ct. App. 1989).

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/statutes/1995/808.03(2)
https://docs.legis.wisconsin.gov/document/statutes/1995/809.50
https://docs.legis.wisconsin.gov/document/acts/1975/218
https://docs.legis.wisconsin.gov/document/acts/1979/110
https://docs.legis.wisconsin.gov/document/acts/1983/219
https://docs.legis.wisconsin.gov/document/courts/105%20Wis.%202d%20191
https://docs.legis.wisconsin.gov/document/courts/313%20N.W.%202d%20749
https://docs.legis.wisconsin.gov/document/statutes/1995/801.15(2)(a)
https://docs.legis.wisconsin.gov/document/statutes/1995/801.15(2)(a)
https://docs.legis.wisconsin.gov/document/statutes/1995/805.16(1)

7 Updated 95-96Wis. Stats. Database TRIALS 805.18

Trial court actionsinder 805.16 permitted pending appeal under 808.075 are syhay be raised on appeal whether or not the party raising the ques

‘fgcétf; (1) ime fimits. Schmidt.Smith, 162 W (2d) 363, 469 NW (2d) 855 (Ct- APP-jon has objected in the triburt to such findings or moved for

This section applies to trial-related motions. @ward of attorney fees is not trial- NEW trial.
related.Gorton v American Cyanamid Co. 194 W (2d) 203, 533 NW (2d) 746 (1995). History: Sup. Ct. Order67 W (2d) 585, 712 (1975); Sup. Ct. Orgeés W (2d)
xxxi (1976); Sup. Ct. Ordefl07 W (2d) xi (1982); Sup Ct. Order30W (2d) xi
805.17 Trial to the court. (1) MOTION AT CLOSEOF PLAIN-  (1986);Sup. Ct. Orderl60 W (2d) xiii (1991)1993 a. 486

) intif i i i Judicial Council Committee’s Note, 1976Sub. (1) is based on the language in
TIFF'S EVIDENCE. After the plaintif, in an aCtlor.] triedy .the court FederaRule 41b, andjoverns how a court as the trier of the facts handles a motion
without a jury, has completed the presentation of his or her eWy a defendant for dismissal after the plafritiis completed the presentation of his
dence the defendant, without waiving his or her righbfer evi evidencz-:This ador?tion of thfeHFederéﬁl Flijulﬁ3 }f(asablero‘gcg takencby tf;elisivgogsig

i i i » premeCourt in the case of Household Utilities, IncAndrews Co., . 2n
de;ncem the event the motion is not granted, may move for a.d (1976). [Re Order Eictive Jan. 1. 1977]
missalon the g_round th«_’:lt upon the faCtS_ and the law the pfaintif jugicial Council Note, 1982:Sub. (2) has been amended to allow the filing of the
hasshown no right to reliefThe court as trier of the facts may therindingsand conclusions concurrent with the rendering of the judgmentctEinges
determinethem and render judgment against the plaiintifthat areintended to eliminate doubts as to the propéétgombining the findings, conelu

. . . ions and judgment in a single document, simplifying paperwork, mininmszimgge
groundor may decline to render any judgment until the close %facerequirements and reducittige likelihood of errors. [Re Orderfeétive July

all the evidence. If the court renders judgment on the merita982]

againstthe plaintif, the court shall make findings as provided in_néur%giglf g%gg%ibNCg;eéllg%?]:SSg?i e52)(i)sn e;hmeerrwgféir (50_ r?%;)nélrt]tgg ﬁtourr]tlt_g stsafti{l?gg
R H H H | usi W | urt, In lieu 1

SUb(z) _Unlt_assthe courtin _'ts Ol’dgl’ for dismissal othervwse s_pe em. The amendment conforms to the practice authorized under Rule 52 (a),

ifies, a dismissal under this section operates as an adjudicati®ic.P[Re Order &f 7-1-86]

uponthe merits. Judicial Council Note, 1991This section permits motions for reconsideratimn
be made within 20 days after entry of judgment in actions tried to the court. Such

_(2) Errec. Inall actions triedipon the facts without a jury or mationsare deemed denied if not decided within 90 days after entry of judgment. [Re
with an advisory jurythe court shall find the ultimate facts ancbrderefr. 7-1-91]
stateseparately its conclusions of lavereon. The court shall _See note t@06.07 citing In Matter of Estate of Smith, 82 W (2d) 667, 264 NW
eitherfile i-ts findings and conclusions prior to or Concurrem wit Failureto bring motion under (3) to correct manifest error constitutes waiver of
rende“ng]u_dgmem- state them oraII_y on the_ rgcord following thr‘?ghtto have issue considered appeal. Marriage of SchinnerSchinner143 W
close of evidence or set them forth in an opinion or memorandaa 81, 420 Nw (2d) 381 (Ct. App. 1988).
of decision filed by the court. In granting or refusinigrlocutory =~ Where motion is filed under (3), forty—five dsiyne for appeal under 808.04 (1)
injunctionsthe court shall similarly set forth the findings of facggg“ﬁf,vb&%;‘ggg (“CPto”Ag"JSpf;gaz')Of the motion. SalzmamR, 168 W (2d) 523,
andconclusm_ns _Of law which constitute the grounfigs aCtlon'_ In trial to the court, the court may not base its decisioafiivits submitted in
Requestdor findings are not necessary for purposes of reviewpportof a summary judgment. Prooffered in support of summary judgment is
Findingsof fact shall not be set aside unless clearly erroneads, for determining if an issue of fact exists; when one does, summary judgment proof
dueregard shall be given to the opportunity of the trial court f°*) 65y trial proof. Berna-Mork ones, 173 W (2d) 733, 496 NW (2d) 637 (Ct.
judgethe credibility of the witnesses. The findings of a refere€syp (3) modifies the deadline for filing appeals only on reconsideration motions
may be adopted in whole or part as the findings of the court. If aitertrials to the court. Continental Cas. CoMitw. Metro. Sewerage Dist. 114
opinion or memorandum of decision is filed, it will be ficient ~ (2d)527, 499 NW (2d) 282 (Ct. App. 1993). , ,
1 the fnings ofulimate fact and conclusions of I, appeq L Ly ST e S D Bl S
therein. If the court directs a party to submit proposed findingggumentsn the first instance and reconsideration is improldetter of Estate of
andconclusions, the party shall serve the proposed findings &pifieill, 186 W (2d) 229, 519 NW (2d) 769 (Ct. App. 1994).
conclusionson all other parties not later than the timesatbmis ) o
sionto the court. The findings and conclusions or memorand#f5.18 Mistakes and omissions; harmless error
of decision shall be made as soon as practicable and in no e{&htThecourt shall, in every stage of an action, disregarceary
morethan 60 days after the cause has been submitted in final foafrdlefect in the pleadings or proceedings which shall fettzthe

(3) RECONSIDERATIONMOTIONS. Upon its own motion or the Substantiatights of the adverse party

motion of a party made not laténan 20 days after entry of judg  (2) No judgment shall be reversed or set aside or new trial
ment, the court may amend ifsxdings or conclusions or make grantedin any action or proceeding on tigeound of drawing,
additionalfindings or conclusions and may amend the judgmesglectionor misdirection of juryor the improper admission of evi
accordingly. The motion may be made with a motilmn a new dence,or for error asto any matter of pleading or procedure,
trial. If the court amends the judgment, the time for initiating amlessin the opinion of the court to which the application is made,
appealcommences upon entry of the amended judgment. If tafter an examination of the entire action or proceeding, it shall
courtdenies a motion filed under this subsection, the time for iniippearthat the error complained of hadested the substantial
ating an appeal from the judgment commences when the cotights of the party seeking to reverse or set aside the judgment, or
deniesthe motion on the record or when an order denyvy to secure a new trial.
motionis entered, whichever occurs first. If within 90 dafter History: Sup. Ct. Order67 W (2d) 585, 714 (1975).
entry of judgment the court does not decide a motion filed undeiVheredefective summons does not prejudice defendant, non-compliatice

H i i 801.09(2) (a) is not jurisdictional errolCanadian Pac. Ltd. ©®mark—Prentice
this subsection on the record tire judge, or the clerk at theHydrau”CS'BGW(Zd) 369, 272 NW (2d) 407 (Ct. App. 1976).

judge’s written direction, does not sign awder denying the " “geenoe 10 972.10, citing State kehman, 108 W (2d) 291, 321 NW (2d) 212
motion, the motion isconsidered denied and the time for initiating1982).
an appeal from the judgment commences 90 days after entry( 1(gﬁ§2e)note to Art. |, sec. 7, citin§tate vChosa, 108 W (2d) 392, 321 NW (2d) 280

judgment. .
. . . . Seenote to 903.03, citing StateDyess, 124 W (2d) 525, 370 NW (2d) 32985).
(4). APPEAL. In e@ctnons tried b_y the court without a J!'Jm_e Seenote to 343.305, citing State Bolstad, 124 W (2d) 576, 370 NW (2d) 257
questionof the suficiency of theevidence to support the findings(19s5).
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