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CHAPTER 851
PROBATE — DEFINITIONS AND GENERAL PROVISIONS

851.001 Effectivedate. 851.21 Person interested.

851.002 Definitions. 851.23 Personal representative.
851.01 Administration. 851.27 Property.

851.03 Beneficiary. 851.29 Sale.

851.04 Court. 851.35 Classification; how determined.
851.05 Decedent. 851.40 Basis for attorney fees.

851.055 Deferred marital property 851.51
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Statusof adopted persons for purposes of inheritance, wills and class gifts.
851.55 Uniform simultaneous death act.

851.09 Heir. 851.70 Presumption in favor of orders.
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851.15 Mortgage. 851.73 Powers of registers in probate.

851.17 Net estate. 851.74 Fees in probate matters.

851.19 Person. 851.75 Register in probate may be appointed deputy clerk.

NOTE: Chapter 339, laws of 1969which recodifiedWisconsin pobate law ~ 851.09 Heir. “Heir” means any person, including the surviv
contains extensive notes explaining theavisions. Also see Wconsin Annota  ; i ~ ;
tions 1970 for a conversion fable aad notes. ing spouse, who is entitled under the statutes of intestate succes
sionto an interest in property of a decedent. The state is an heir

851.001 Effective date. ChapteB51 (except s851.5), chs. Of the decedent and a persoterested under 85.37 (10jand(11)
856, 857, 858 859, 860, 862 and863 (except s863.13, ch.867 whenthe decedent wasmember of the W&tonsin veterans home
(excepts.867.09 and chs868 878 and879 are efective as of atthe time of the decedestteath.

April 1, 1971. Chaptei®52and861and s863.13are efective ~ History: 1973 ¢. 33%.201m 1993 a. 486

as to any person dying on or after April 1, 1971. Chafi8is
effective as to the will of anyestator dying on or after April 1,
1971,except that it is inapplicable to a will executed prior to t
publicationof the chapter if it is proved the testator lacked test
mentarycapacity at the time of the enactment, unless the test
subsequentlyegained capacity to make a valid will and tiael

851.11 Intestate succession. “Intestate succession” means
h%uccessiomo title toproperty of a decedent by reason of&%2,
}Q/ithout regard to whether the property descends or is distributed.

aég&.ls Issue. “Issue” means children, grandchildren, great-

capacityfor a period of 6 months; a will so excepted is goveméaandchlldren,and lineal descendants ofore remote degrees,

; ; cluding those who occupy that relation by reason of adoption
byHEggrita;tggg i:psghl%g?lf gothe time the testator executed the Wﬂlj]hders.851.51and nonmaritathildren and their lineal descend

antsto the extent provided by 852.05
851.002 Definitions. The definitions in s851.01t0851.29  History: 1981 c. 3911983 a. 447

applyto chs.851t0 882
%ﬁ)sx,ry; 1979 c. 89 851.15 Mortgage. “Mortgage” means any agreement or

Professional responsibility and probate practices. Martin, 1975 WILR 91 arrangemenin which property is used as security

851.01 Administration. “Administration” means any pro 851.17 Net estate. “Net estate’means all property subject to

ceedingrelating to a decedentstate whether testate or intestateadministrationless the property selected by the surviving spouse
under s. 861.33 the allowances made by the court under ss.

851.03 Beneficiary. “Beneficiary” means any person nomi 861.31,861.35and861.41except as thosalowances are chged

natedin a will to receive an interest in propedtper than in afidu by the court against the intestate share of the recigidntinistra

ciary capacity tion, funeral and burial expenses, the amount of claims paid and
federaland state estate taxes payable out of such property

851.04 Court. “Court” means the circuit court or judge History: 1987 a. 27

assignedo exercise probate jurisdiction.

History: 1977 c. 449 851.19 Person. “Person” includes natural persons, corpora

tionsand other aganizations.

851.05 Decedent. “Decedent” means the deceagmtson

whoseestate is subject to administration. 851.21 Person interested. (1) WHO ARE “PERSONSINTER-
esTeD". The following are “persons interested”:

(&) An heir of the decedent.

(b) A beneficiary named in any documenfeoéd for probate
as the will of the decedent and includes a person nansating

851.055 Deferred marital property. “Deferred marital
property” means property acquired while spouses are maarieéd
while ch. 766 does not applywhich wouldhave been marital
propertyunder ch766if it were acquired when cfi66 applied.

History: 1985 a. 371987 a. 393 asa trustee of any trust, inter vives testamentarynamed as a
beneficiary.
851.06 Determination date. “Determination date” has the (c) A beneficiary of a trust created under any documéeteat
meaninggiven under s766.01 (5) for probate as the will of the decedent.
History: 1085 a. 37 (d) A person named gersonal representative in any docu

851.07 Distributee. “Distributee” meansany person to mentoffere_d_ for probate as the will of the dgcedent.
whom property of a decedent is distributed other than in payment(€) Additional persons as the cobst order includes as “inter

of a claim, or who is entitled to property of a decedent under thetedpersons”.

decedent will or under the statutes of intestate succession.  (2) WHO CEASETO BE “PERSONSINTERESTED". The following
History: 1993 a. 486 ceasdo be “persons interested”:
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(a) An heir of the decedent who is not a beneficiary under the (e) The suficiency of assets properly available to pay for the
will of the decedent, upon admission of the will to probate undmrvicesgexcept that the value of the estate may not be the control
ch. 856 or entry of a statement of informal administration undding factor

ch.865. History: 1975 c. 3291993 a. 490

- . Cross-ref :See $865.16 (Lmyeview of att f bate regi
(b) A beneficiary named in documentdeséd for probate as trar_ross relerence:see (1myeview of attorney fees e probate regis

the will of the decedent who is not an heir of tteeedentupon  Attorney's failure to communicate with one of the Hsiin violation of acourt
denial of probate to such documents. orderwas an appropriate basis for reducing the attorney fees. In M&Hstate of
) Huehne 175 W (2d) 33, 498 NW (2d) 870 (Ct. App. 1993).
(© A person named as personal representative or testamentalyorney'sfeebased on contract to pay attorney 4% of the gross estate violated sub.
trusteein the will of the decedent, upon the persdailure to be (2) (e); reduction waproper exercise of judicial discretion. Estate of Konopka, 175

appointedthe denial of letters by the court, or upon the pessort¥ (2d) 100, 498 NW (2d) 853 (Ct. App. 1993).
discharge.

d Agb fici der the will of a decedent i 851.51 Status of adopted persons for purposes of

. ( ) eneticiary under the will of a decedent, upon inheritance, wills and class gifts. (1) INHERITANCE RIGHTS

tribution to the beneficiary BETWEEN ADOPTED PERSONAND ADOPTIVE RELATIVES. A legally

(e) A beneficiaryof a trust created under documentiei®d adoptedperson is treated as a natural chilthef persors adoptive
for probate as the will of the decedent upon the admission of fi@entsfor purposes of intestate successionthgough and from
decedent'wvill to probate and the issuance of letters of trust to thige adopted person and for purposes of any statute conferring
trustee. rightsupon children, issue or relatives in connectigii the law

(3) ADDITIONAL PERSONSINTERESTED. In any proceedings  of intestate succession or wills.
which the interest of @rustee of an inter vivos or testamentary (2) INHERITANCERIGHTSBETWEENADOPTEDPERSONAND NATU-
trust,including a trust under documentsevéd for probate, cen raL rReLaTIVES. A legally adopted person ceases to be treated as
flicts with the trustees duty as a personal representative, or i child of the persos’ natural parents fahe same purposes,
which the trustee or competent beneficiary of the trust caepot except:
resentthe interest of the beneficiamnder the doctrine of virtual (a) If a natural parent marries or remarries and the child is
representationthe beneficiary is a person interested in the pragoptedby the stepparent, the child is treagedthe child of the
ceedings. child’s natural parent for all purposes;

History: 1973 c. 391993 a. 486 . . .

A trust for the benefit of grandchildren includes an illegitimate child whose parents (b) Ifa natural. parent ofa m.am.al child dies anel other natu
enterednto a void marriage after his birth.  In reut of Parsons, 56/ (2d) 613, Il parent remarries and the childaidopted by the stepparent, the
203NW (2d) 40. child is treated as the child of the deceased naparaint for pur

Testamentarylispositiongto “children” as including illegitimates—a change in poseg)f inheritance through that parent and mrposes of any

Wisconsinlaw? 57 MLR 174. statuteconferring rights upon children, issue or relatives of that

; “ arentunder the law of intestate succession or wills.
851.23 Personal representative. “Personal representa P
tive” means any person to whom letters to administer a decedent’(3) CONSTRUCTIONOF CLASSGIFT AS INCLUDING ADOPTEDPER

estatehave been granted by the court or by the protesgistrar SONS- (@) A gift of property by will, deed @ther instrument to
underch. 865, but does not include a special administrator ~ &¢lass of persons describedssue, lawful issue, children, grand
History: 1973 c. 39 children,descendants, heirs, heirs of the hadxt of kin, distrib

uteesor the like includes a person adopted by a person whose natu
851.27 Property. “Property” means any interest, legad ral chilq would be a member of the class or isstithe adopted
equitable,in real or personal propertwithout distinction ago ~ Personif:
kind. 1. The instrument does not expressly exclude adopted per
sons;
851.29 Sale. “Sale” includes amption or agreement to trans 2. The conditions for membership in the class are otherwise
fer whether the consideration is cash or credit. includes satisfied; and

exchangepartition and settlement of title disputes. The intentof 3. The adopted person was a minor at the time of adoption,
this section is to extend and not to limit the meaning of “sale”.or was adopted after having been raised aember of the house
hold by the adoptive parent from the chddl5th birthday or

851.35 Classification; how determined. In chs.851t0 before.

882, classification of the property of a decedent spouse ard sur (h) Unless the instrument expressly provides otherwise such

viving spouse is determined under ZB6. agift excludes a natural child and the natural childsue other
History: 1985 a. 37 wisewithin the class if the child has been adopted and wmade

) to be a child of the child' natural parents under sB) for pur

851.40 Basis for attorney fees. (1) Any attorneyperform  ,geqyf inheritance from the test%IoThis subsecttﬂorz appFI)ies to

ing services for the estate of a deceased person in any proceegingjiis, deeds, trusts or other instruments executed on or after
underchs.851t0879, includinga proceeding for informal admin April 1, 1971.

istration under ch.865, shall be entitled to just and reasonable nistory: 1983 a. 4471993 a. 486
compensatiorfor such services. A bequest to “children” executed in 1919 excluddspted children. W of
(2) Any personal representative, hdieneficiaryunder a will ~ Mitchell. 50 W (2d) 499, 184 NW (2d) 853.

her i d .. h . A valid adoption of petitioner by his aunt would preclude his right to inherit as the
or other interested party magtition the court to review any attor gsonof his natural mothealthoughhe would be entitled to inherit as a neph&state

ney'sfee whichis subject to sulfl). If the decedent died intestateof Komart 68 W (2d) 473, 228 NW (2d) 681. _ _

or the testatds will contains no provision concerniragtorney tTh{S S‘?Ct('fft‘ apP"eg to ?ﬁoﬁg‘%'fhmgde zr'?‘;,(tjo Ittsh p'asitag&ftget rltghtftkjmate
. . f s ntestacyls determined on the e decede eath. Matter or Estate of Jank,

fees,the courtshall consider the following factors in determiningggw (2d) 409, 521 NW (2d) 162 (Ct. App. 1994).

whatis a just and reasonable attorrsefge: Inheritanceby, through and from” an adopted person under the new staaits,

(@) The time and labor required. S6MLR 118,

(b) The experience and knowledge of the attarney 851.55 Uniform simultaneous death act. (1) If the title

(c) The complexity and novelty of the problems involved. to property or the devolution thereof depends upon priority of
(d) The extent of the responsibilities assumed andethdts deathand there is neuficient evidence that the persons have died
obtained. otherwisethan simultaneous|yhe property of each persshall
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be disposed of as if he or she had survived, except as provided2) One or more deputies may be appointed in thanner
otherwisein this section. specifiedin sub.(1).

(2) If property is so disposed of that the right of a beneficiary (3) The salary of the register in probate and of aeputies
to succeed to any interest therein is conditional upon the benefiall be fixed by the county board and paid by the caunty

ciary surviving another person, and both personsatid,there is  (4) In counties having a population of 500,000 or m¢ine,
no suficient evidence that the 2 have died otherwise than simultgspointmentinder subg(1) and(2) shall be made as provided in
neouslythe beneficiary shall be deemed not to have survitfed. thosesubsections but the judges shall not remove the register
thereis no suficient evidence that 2 or more beneficiaries havgrobateanddeputy registers, except through ¢fesrfor dismissal

died otherwise than simultaneousiynd property has been dis madeandsustained under 63.100r an applicable collective bar
posedof in such a way that at the time of their death each of sughiningagreement.

beneficiarieavould have beeantitled to the property if the bene ™ History: 1977 c. 4491987 a. 153

ficiary had survived the others, the property shall be divided intaCounty’s collective bagaining agreement cannot supersadéhority of circuit
asmany equal portions as there were such beneficiaries and t dt)oﬁalelpa'ggﬁlwté’d')” 4%'g?fg%2;owa Countyowa County Courthouse, 166
portionsshall be distributed respectively to those who would have ' '

takenin the event that each of such beneficiaries had survive%5l.72 Duties of registers in probate. Theregister in pre

(3) Wherethere is no stitient evidence tha? joint tenants pateshall:
or tenants by the entirety have died otherwise than simultaneously, : ; e
the property so held shall be distributed one—half as if one had %ngs)ylzgqeuﬁg?j 'fg?faﬁmﬁpgiﬁ r;apl);géposned with him or her
vived and one-half as if the other had survived. If there are more )

than 2 joint tenants and all of them have so died the property thyd2)_Keepa court record of every proceeding in the court under
distribujtedshall be in the proportion that one bears th)) thpe V%oqgus.BSlto%ander its proper title, a brief statement of the nature
of the proceeding and of all papers filed therein, with the date of

nun;t;:zro:‘fjow: tega:(;s. nd wife die leaving marital propert inng and a reference to whemgnute records can be found or to
h (3m) ? Ems.a h a 1 wire t;]e tet"’r‘]‘" g g atlha p_0pethy aMtle microfilm or optical disk or electronic file where papers have
lere s not suicient evidence that thegiied otherwise than y,eongioreq so that the court record is a complete index or brief his
simultaneouslyexcept as provided in suf@) 50% of the marital tory of each proceeding from beginning to final disposition.
propertyshall be distributed as if the husband had survived an (3) Keepa minute record and enter therein a brief statement
50%as if the wife had survived, and each 50% shall be distribute I pd' fh dor B quring i
asif it were the individual property dhe person deemed to sur gioispz;ﬁ)ﬁgtilonngssnaatd: gﬁgréur\‘lvﬁ(;m élt%?(?grsu”ngt'tsds.es
vive. , y , granted in open

(4) Wherethe insured and the beneficiary in a polfyife or court or otherwise, and the names of wlitnesses sworn or

accidentinsurance have died and there is n%ﬁefﬁ)t evidence examined. If this information is all included in the cougcord,
X - ; the judge may direct that the minute record be no longer kept.

thatthey have died otherwise than simultanequisly proceeds o )
of the policy shalbe distributed as if the insured had survived the (5). Keepan alphabetical index to tleurt record and the file
beneficiary. If the policy is the marital property of the insured angontainingthe original documents or microfilm, optical disk,
of the insured spouse and there is no alternative beneficiaRjectroniccopies thereof. S ) _
exceptthe estate or the personal representative of the estate, theS) Perform any other administrative duties as the judge
proceedsshall be distributed as marital property under &), directs.

(5) This section shall not apply to the distribution of the prop (7) Exceptin counties having a population of 500,000 or
erty of a person who has died before June 26, 1941. more, perform theduties of clerk of the court assigned to exercise
(6) This section shall not apply in the case of wills, livin jurisdiction underchs.48 and 938 unless these duties are per

trusts, deeds or contracts of insurance, or any other situatisimedby a person appointed under8.04

where provision is made for distribution of property feifent (8) When appointed deputy clerk under &1.75 perform
from the provisions of this section, or where provision is made fdchduties as the clerk of circuit court directs.
apresumption as tsurvivorship which results in a distribution of  (9) In counties having a population of 500,000 or mdne,

propertydifferent from that herein provided. registerin probate shall be the department head as peedbnnel,
(7) This section shall be so construed as to make uniform tpepcurementpudget and related matters with reference to his or
law in those states which enact it. her office as register in probate. The register in probate shall
(8) This section may be cited as the “Uniform Simultaneou@PPointunder ss63.01t0 63.16as many deputy clerks as may be
DeathAct”. authorizedby the county board, provided that the appointments
History: 1977 c. 214449 1983 a. 1861993 a. 486 shallbe approved by the judge which the deputy shall serve. The

deputyclerksshall aid the register in probate and deputy registers

851.70 Presumption in favor of orders. When the validity in probate in the dischge of their duties.
of any order or judgment of a circuit court in a probate proceeding(10) Submita monthlyreport to the department of health and
or certificate to terminate a life estate or joint tenancy in a dedtmily services of the deadlines filing claims against estates set
tax proceeding is drawn in question in another actiogproceed unders.859.01during that month in the registercounty The
ing, everything necessary to have been done or proved to ren@gortshall be filed in a form anehanner that may be prescribed
the order judgment or certificate valid and which might have bedpy the department of health and family services.
provedby parole evidence at the timeméking the order or judg  History: 1977 c. 449Sup. Ct. Orderl36 W (2d) xx (1987)1987 a. 1931993
mentand was not required to be recorded shall, after 20 years frdrdf 172 1995 a. 2s.7187, 7188 9126 (19) 1995 a. 77 _
thattime, be presumed to have been done or proved unless, ‘i%':eoﬂfg %Tgé;f‘ggg‘f"l%a\‘j\t,hgg g%%fféé”,&g?gg ‘;”zdzeggt‘fbA',gg)_'l'ggg)'_
contraryappears on the same record. Alphabeticalindex under (5) is not court record and thus is open to pabtiess

History: 1977 c. 4491987 a. 27 under 59.14 (1) ant9.31. Index may not, howevgcontain results of proceedings

underchapters 55 and 880.3 Atty. Gen. 16

851.71 Appointment and compensation of registers in ) ] )
probate. (1) In each countythe judges of the county shall851.73 Powers of registers in probate. (1) The register
appointand may remove a register in probat@pointments and in probate:
removalsmay be made only with the approval of the chief judge. (a) May make orders for hearings when the judge is away from
Beforeentering upon duties, the regisieiprobate shall take and the county seat or unable to disapaduties or when given author
subscribehe constitutional oath offafe and file it, togethewith ity in writing by the judge and an application is made to the court
the order of appointment, in thefiae of the clerk of circuit court. in a proceeding under ct&51to 880 requiring notice of hearing.
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PROVISIONS
The orderand notice when signed “by the court, .... , register in (2) Subsectior{1) applies to duly authorized deputy registers
probate”has the samefett as if signed by the judge. in probate.

(b) Has the same powers as clerks of court to certify copies of S©°%: 1977 ¢- 449Sup. Ct. Orderef. 1-1-80;1983 a. 3471995 a. 201

papersrecords and judicial proceedings. Copies certifietelly 851.74 Fees in probate matters. The fees of the register in

isters in probate are receivable in evidence as if certified by clegtebateare prescribed in 814.66
of court. History: 1977 c. 4491981 c. 317

(c) Has the power t.o administ.er any oath required by law ggq 75 Register in probate may be appointed deputy

(d) Has, when appointed for thpsirpose, the powers of deputyclerk. With the written approval of the chief judge of the judicial
clerksas provided in $9.40 (1) administrativedistrict, the circuit judges for the county may

(e) Has, when appointed for this purposiee powers and @Ppointtheregister in probate a deputy clerk. Appointments by

dutiesof court reporters and assistant reporters specifis€i  thecircuit judges under this section shall be revocable by the cir
71.01 cuit judges, subject to the approval of the chief judge, at pleasure.

- . . The appointmentand revocations shall be in writing and shall be
() May refuse to accept any pager filing or recording until  fjled in the clerks ofice.
thefee prescribed by 814.660r other applicable statute is paid. History: 1977 c. 449
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