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CHAPTER 863
CLOSING ESTATES

863.01 Distribution of specific property to distributee and partial distribution863.27 Contents of final judgment.

beforefinal judgment. 863.29 Recording final judgment.
863.05 Execution and levies by creditors of distributees prohibited. 863.31 Conclusiveness of final judgment.
863.07  Assignment by distributee. o 863.33 Estates to be completed promptly
863.08 Exchange by distributee and surviving spouse. 863.35 Dormant estates.
863.09  Allowance for tombstone and care of grave. 863.37 Distributionof money or other property whepayment or transfer is pro

863.11 Order in which assets appropriated; abatement. hibited
863.13 No exoneration of encumbered property 863.39 Esch t.
863.15 Right of retention. . scheats.

863.16 Value used in distribution of fractional shares. 863.41 Receiptdo be filed. )
863.17 Partition by agreement. 863.43  Distribution to ward; notice.
863.19 Valuation used in distribution of estate assets. 863.45 Receipts from guardians. ) o
863.21 Construction of will, notice. 863.46 Remedy of creditors of certain heirs and legatees; service of citation.
863.23 Determination and proof of heirship. 863.47 Order of dischaye of personal representative.
863.25 Petition for final judgment. 863.49 Inactive estates; summary discontinuance.

Cross-reference: See definitions in ct851 tombstoneor monument or marker at the grave of the decedent,

and none has been erected, the personal representative may

expenda reasonable sum for that purpose. The expenditsu® is

'ﬁz]ct to the approval of the court and is classed as funeral expense.
a%é) CARE OF GRAVE. The court may order the personal repre

sentativeto pay a suitable amount for the care of the grave of the

863.01 Distribution of specific property to distributee

and partial distribution before final judgment. Before
final judgment has been rendered the personal representative
deliver to any distributee possessiohany specific property to
which the distributee is entitled under the temwfithe will or any 3 .

statute. The personal representative may make one or peotial di?ggs.n tl.;l'sgeaeaégendlture Is classed as funeral expense.
distributionsof the estate, provided thather distributees and  cross-reference: For court orders concering perpetual care of graves, see ss.
claimantsare not prejudiced therebyhe personal representativel57.11and157.125

may require the distributees to give security for tbeirn of such

property. 863.11 Order in which assets appropriated; abate -

History: 1993 a. 486 ment. (1) GENERAL RULES. (a) Except as provided in su@)
ands.853.25 shares of the distributees abate, without any prefer

863.05 Execution and levies by creditors of distribu -  enceor priority as between real and personal propértihe fot

tees prohibited. Except as provided in 863.46 no garnish  lowing order:

ment,attachment or executionay issue against nor may any levy 1. Property not disposed of by the will.
be made against any property of the estate under any judgment orp_ Residuary bequests.

causeof action against any distributee of the estate. 3. General bequests

History: 1985 a. 29 -
Cross-reference: Chapter816 and 813.026 provideemedies for creditors 4. Specific bequests.
throughthe appointment of a receiver (b) A general bequest clyad on any specific property or fund
is, for purposes of abatement, considered property specifically
: . : : ueathedo the extent of the value of the thing on which it is
estedin an estate assigns all or part of his or her interest therg rged. Upon the failure or institiency of the thing on which

(otherthan an interest not assignable by the specific language o .
h ; " chaged,it is considered a general bequest to the extent of the
thewill) as collateral or otherwise and the assignee serves a C%re or insuficiency. Abatement within each classification

863.07 Assignment by distributee. If any person inter

thereofon the personal representative of the estate and files a ci it h
with the court in which the estate is being administered before HiierPar (&) 1.to4. s in proportion to the amounts of that prop

o : y each of the beneficiaries would have received had full dis
g;\égybc;f :22 fa'gzll é%?gg:ﬁnht a?sng ebeerﬁoéfsmguare%pﬁrnﬁggirfhsé Cot%bution_of that property been made in accordance with the terms
courtshall assign to the assignee in the final judgment the inter%g{he will. -
or part ofthe interest of the assignor included within the assign_ (2) CONTRARY PROVISIONSPLAN ORPURPOSE. If the provisions
mentto the extent that the assignment is valid as determined by @&he Will or the testamentary plan or the express or implied pur
court, after giving efect to any credits to which the assignor maf0Seof the bequest would be defeated by the order of abatement
provehimself or herself entitiedA personal representative incurs>tatedn sub.(1), the shares of the distributees abate in such other
no liability to an assignee of a person interested for any acts p@%anneras may be found necessary to giveeifto the intention
formedor distribution made by the personal representative prig Jirs‘gé’_esfg‘ég; 1861995 a. 225
to the time a copy of the assignment is receivgdhe pers_onal A gene.ral directiomo pay deBts requires that the federal estate tax be deducted
representativer he or she has actual knowledge of @86igR  from the gross estate before computingrtieital deduction as opposed to a conten

ment. tion that the full deduction be allowed since the tax should be paid from assets going
History: 1977 c. 449 to other heirs. Greene United States, 476 F (2d}6
863.08 Exchange by distributee and surviving 863.13 No exoneration of encumbered property

spouse. In its final judgment or other ordethe court shall (1) GENERALLY. ~ All specifically devised property shall be

assignitems to the survivingpouse and distributee to confornfSSignedo the beneficiary without exoneration unless the will of
with the exchange under&57.03 (2)to the extenthat the court the decedent provides that a debt which is secured by a mortgage,

approvedthe exchange. lien, pledgeor other security agreement which constitutes an
History: 1987 a. 393 encumbrancen property which is specifically devised should be
paid out of other assets the estate and the property assigned to

863.09 Allowance for tombstone and care of grave. the beneficiary free of the encumbrance. Unless the will provides

(1) TomBsTONE. In caseno provision is made in the will for a to the contraryif the debt or interest on the debt which is secured
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by the encumbrancen the specifically devised property is paidconstituteauthorization to fix a value other than current fair-mar
in whole or in part out of other assets in the estate, the specificaiy value.

devisedproperty shall be assigned to the beneficiary onlfaif:  Thevaluation of assets for distribution is the current market value at the time of
the beneficiary contributes to the estate an amount equal to #f&ibution. Estate of Naulin, 56 W (2d) 100, 201 NW (2d) 599.

amountwhich the estate has paid, or (b) the personal represe

tive secures such amount for the estate through a new encagé
branceon the specifically devised propert¥f the estate is not
reimbursedunder (a) or (b), the personal representative shall sg . . . : o
the specifically de(vi)sed(paopectgeimburse tphe estate from the§ nstructionof a will, thenotice of hearing on such petition shall

: lude,or be accompanied pgpecific notice of the request for
g;%i?fiecdt?gntgf?cis;rl)?nd assign the balance of the proceeds to tEgcnstructionlhe reasons therefor and a copy of the petition or the

L artthereof requesting construction.
(2) JoInTTENANCY. If all or any part of a debt which is securec? History: 1975 5331 g
by a mortgage, lien, pledge or other security agreement whickvhenthe proposed final decree usasguage dferent from that appearing in the
constitutesan encumbrance on propeitywhich the decedent at Will or construes the will in the sense of ascertaining the meaning of the testetor
. )y . . anfollowing express, clear instructions, a record of the reasons for the construction
_thet”_ne of the decede_m;tdeath had an interest as a jOInt Fena >mouldbe made, apecial notice of the proposed construction of the will should be
is paid out of assets in the estate as the result of a claim bejRgnto the parties interested, and a copy oftition for such construction should
allowed against the estate. tbstateis subrogated to all rights accompanysuch notice. [@ the extent prior cases rest on the proposition that Ro spe
. . ! . ial noti f tructi f a will i th led.] Estate of M
which the claimanhad against the propertynless the will of the ['ean 47 w (2d) 396, '1(’7”7°N3\,V‘('2d'1)e§7d4t_’e given, they are overruled.] Estate of Mac
decedenprovides to the contrary Wherea will mistakenly assumes that the homestead is in joint tertiiedyome

inh i teaddoes not pass by intestaityfalls into the residue, which was set up for the bene
(3) InsuraNcE. If all or any part of a debt which is secured by, 22 o H0e o e e per 54 W (2d) 657, 196 NW (2d) 662

amortgage, lien, pledge or other security agreement Wh_iCh_ €ONStirhe supreme court declines to adtie doctrine of probable intent, which would
tutesan encumbrance dhe proceeds payable under a life insurallow a courtto receive extrinsic evidence, irrespective of the presence or absence of

ancepolicy in which thedecedent was the named insured, is paf} ?g??ggyztg;if\fvﬂgg?%géely intention of the testatoEstate of Connoly65
out of assets in the estate as the resuili claim being allowed ' '

againstthe estate, the estate is subrogated to all rights which g3 23 Determination and proof of heirship.  In every
claimanthad against the proceeds, unlieswill of the decedent agministrationof an estate in whichotice to creditors is required,

.21 Construction of will, notice.  Notice of hearing
na petition for the construction ofvéll shall be given under
79.05 If a petition for final judgment contains a request for

providesto the contrary except in proceedings under 865, the persons who are the heirs
History: 1993 a. 486 4 4 . of the decedent shall be determined by the court héaring.
Cross—reference: See s859.43which deals with payment of debts which are o L . ;

securecby an encumbrance on property in the estate. Proofand determination of heirship may be hader this section

in an estate administered informally under88bif desired by the
863.15 Right of retention. When a distributee of an estatepersonarepresentative or interested persons. Notice of the hear
is indebted to the estate, the amounthefindebtedness if due, oring is required except in summary assignment und863.02
the present worth of the indebtedness, if not due, shall be treabatice shall be given undes.879.03but shall include notice by
asan ofset by the personal representative against property of ghgblicationunders. 879.05 (4) Determination of heirship shall
estate to which the distributee is entitled. In contedlingffset notbe made unti&fter the testimony or deposition of one or more
the distributee shall have the benefit of any defense winiechd — witnessess reduced to writing and filedA petition for determina
be available to the distributee in a direct proceeding by the p&ion of heirship may be included in the petition for administration,

sonalrepresentative for the recovery of the debt. petition for approval of finalaccount and final judgment or in a
History: 1993 a. 486 separateetition; and the notice may be included in the notice of
S ) hearingon any of the petitions, or in the notice to creditors.
863.16 Value used in distribution of fractional shares. History: 1971 c. 401973 c. 391975 c. 331

In distributing property to distributees who receive fractional Cross-reference: See s856.15which provides for proof of heirship outside the
sharesof the e.St.ate u.nder the statutes of descent and dl.smbUﬁB OtYfE: Under s. 867.02 no notice to heirs iquired if the estate is under
or under provisions in a will, the personal representative shgdb 000. Notice to ceditors is still required under s. 867.02 (2) (d).
divide the property among the distributees on the luddige value
of the property at the time of distribution unless the will provide363.25 Petition for final judgment.  Except where final
otherwise. settlements by sworn statement under8$5.16 after the pay
mentof the allowances, debts, taxes, funeral expenses and expen
863.17 Partition by agreement. Propertypassing to per sesof administratiorand when, if necessaiyfund has been with
sonsas joint tenants or tenants in common may be partitionkdld from distribution for the payment of contingent claims, for
amongthose persons by the judgmeifthe court assigning the meetingpossible tax liability or for any other reasonable purpose,
property,if a petition therefor signed by all persons interested the personal representative shall, if the estate is in a condition to
the property involved is filed with the court pritw the judgment. be closed, file the final account and at the same time petition the
The petition must set out the manner in which the property is ¢ourt for hearing on the final account and for final judgment
bedivided and the agreement of all persons interested in the pragsigningthe estate to the persons entitled to the same. Notice of

erty involved. hearingshall be given under 879.03 If the petition requests the
History: 1977 c. 449 constructionof a will, the notice shall comply with the require
. e mentsunder s863.21
863.19 Valuation used in distribution of estate assets. History: 1973 c. 391975 c. 331421

If a generalbequest of estate assets, including a pecuniary

bequestin a dollar amounfixed by formula or otherwise is satis 863.27 Contents of final judgment. In the final judgment

fied by a distribution in kind, the distribution shall be made at cuthe court shall approvthe final account, designate the persons to
rent fair market values unlegbe will expressly provides that whom assignment andistribution is being made and assign to
anothervalue may be used. If the will requires or permitsfedif eachof them the property or proportions or parts of the estate or
ent value to be used, all assets available for distributioluding theamounts to which each is entitled. The findings of fact which
cash,shall unless otherwisexpressly provided be so distributedsupporithe judgment shall include a determination of the heirs of
that the assets, including cash, distributedsatisfaction of the the decedent; facts showing that all jurisdictional requirements
bequestwill be fairly representativef the net appreciation or havebeen met; the date of death of the decedent and the dezedent’
depreciationn the value of the available property on the dafes testacyor intestacy; facts relating to the payment of state death
distribution. A provision in a will that the personal representativiax, state income tax and claims and dgesragainst the estate. If
may fix values for the purpose distribution does not of itself immediately before death the decedent had an estate for life or an
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interestas a joint tenant in any property in regard to whichréifi-  openpursuant to an order extending time, the judge shall order the

cateof termination has not been issued urgd@67.04or an inter  attorneyand thepersonal representative for the estate to show

estin marital property for which eertificate has not been issuectausewhy final judgment has nditeen entered and shall proceed

unders.865.2010r867.046 the findings of fact which support theunders.857.09

judgmentshall set forth the termination of the ldstate, the right  (2) If under informal administratioander ch865 the estate

of survivorship of any joint tenarr the deceder’interest in  hasnot been closed by sworrfidfwit within 18 months afteiil -

marital property and, upon theetition of the decedestspouse, ing of the petition for administration and tbstate is not open pur

the confirmation ofthe one-half interest held by the survivingsuantto an order extending time, the probate registrar shall order

spousein marital property immediatelpefore the death of the the personal representative for the estate to stewse why the

decedenspouse. In addition, the findings of fatill, upon peti  estatehas not been closed. If cause is not shown the probate regis

tion of a designated person, trust or other entity und&658(3)  trar shall appoint a new personal representative acceptaale to

(), set forth the confirmation, of an interest in property passing fterestedparties other than creditors of teceased who shall

nontestamentargisposition under §/66.58 (3) (f) Every tract proceedunder ch865.

of real property in which an interest is assigned or terminated shallistory: 1971 c. 491973 c. 39

be specifically described. If a fund is withheld from distribution o

for the payment of contingent claims, for meeting possible t8%3.37 Distribution of money or other property ~ where

liability or for any other reasonable purpose, the judgment sh@lyment or transfer is prohibited. ~ (1) If the laws, executive

providefor the distribution of the fund if all or a part of it is notordersor regulations of the UniteSitates prohibit payment, con

needed. veyance transfey assignment or delivery of property or interest
History: 1971 c. 405.93; 1977 c. 4491985 a. 371987 a. 27 therein to a legatee, devisee, ward or beneficiary of an estate or

. Cmfg;rs;%rin%isz%e(ss')%sg|E)4c) ;tc:(r) gg?wggttgtgrmtggm on niﬁﬂf,ti?s?'r?éﬁ% eiggertrust,or to any person on his or her behalf, the court, after notice

ftancetax - f0.< 5 mong - to the person under 879.03 may by judgment or decree, autho
NOTE: See notes IL.985 Ws. Act 37, mavital pr operty trailer bill rize such disposition of the property or interest therein, as is or

863.29 Recording final judgment. (1) RECORDING may be permissible under or in conformity with the laws, execu

REQUIRED. Whenever the final judgment assigns an interest in rdiy orders or regulations of the United States.
property,assigns a debt which is secured by an interest in real(2) (a) Whenever payment of a legacy or a distributive share
propertyor shows the termination of a life estate or an intagst Cannotbe made tehe person entitled to payment or it appears that
ajoint tenant in real property or in a debt whiclsésured by an theperson may not receive or have the opportunity to obtain pay
interestin realproperty the final judgment, a certified copy of thement,the court mayon petition of a person interestecbarits own
final judgment or a certified abridgment therasf described in motion, order that the funds be paid or delivered to the state trea
sub.(2) shall be recorded by the personal representative in gigerfor deposit as provided under1$.7.23 Claims on the funds
office of the register of deeds in each county in this statioh may be made under 863.39within 10 years after the date of pub
thereal property is located. licationunder s177.18 When a claimant to the funds resides out
(2) ABRIDGED FINAL JUDGMENT. In lieu of a certifieccopy of sidethe United States or its territories the court may require the

the final judgment assigning the estate, the personal represeR@g/Sonaappearance of the claimant before the court.
tive may record an abridgment of the fiiadlgment including the ~ (b) Notwithstanding pa(a), whenever moneys arising from
portionsthat relate to and fefct title to real property in the county@n unclaimed legacy or unclaimed intestate property have been
in which the abridgment is recorded. The accuracy of the abridtgposited with the stateeasureon or after April 1, 1971, but
mentshall be certified by the judge or the register in probatiesof beforeApril 30, 1980, claims may be made for the property under
courtwhich assigned the estate. s.863.39within 10 years after April 30, 1980.

History: 1977 c. 4491979 c. 2211983 a. 408
863.31 Conclusiveness of final judgment. (1) GENER-
ALLY. The final judgment is a conclusive determination of the p
sonswho are the successors in interest to the estate of the deceg
andof the extent and character of their interests therein, subj
only to the right of appeal and the right to reopen the judgme

e2}63.39 Escheats. (1) GENERALLY. If any legacy or intestate
ertyis not claimed by the distributee within 120 days after
yof final judgment, or within the time designated in the judg

ent,it shall be converted into money as close to the inventory

It operates as an assignment or final adjudication of the trans eas possible and paid to the state treasurer for deposit-as pro

of the right, title and interest of the decedent to the distributed ed under s177.23 Claims for themoney shall be made under

thereindesignated. ) (.2()3)|.:OREIGN DISTRIBUTEE. If notice is given to a distributee

(2) AASTO PURCHASERSFOR VALUE FROM DISTRIBUTEES. After domiciledin a foreign counfry under 879.03and the distributee
tr}edfln?jl Jgdgt;r:nent ha;)s/ bienhrglcordeld |nt ttmz;eflof thtedreglstehr is not heard fronwithin 120 days after entry of final judgment of
of deeds in the county inhich the real estate is located, purehas; = b - " .

e : : -k tribution, or within a longer time designated in ment,
ersfor value of real estate which is described in the final Jqum% gproperty which the dis?ributee woulg take shalljllllflw%t escheat
from distributees or their successarditle may rely on the final but shall descend as intestate pronert '
judgmentas conclusive insofar &purports to transfer to the dis property .
tributeesany title which the decedent held in the real estate at the(3) RECOVERY OF MONEY FROM STATE TREASURER. (@) Within
time of the deceders’ death, except to the extent that there hé§ye?ﬂs after the date of publication under’a’.18 anyperson
beena transfer of an interest fhe real estate by the personatregf'@mingany arﬁptﬁnthdeposned under ls(jlt).may file in tlre pre h
resentativainder ch860 or s.863.010f which the purchaser hasPatecourt in which theestate was settled a petition alleging the
actualnotice orof which the purchaser has constructive notic@@Sisof his or her claim. The court shall order a hearing upon the

becausef recording in the dice of the register ofleeds in the petition, and 20 days’ notice of the hearing amdpy of the peti
countyin which the real estate is located. tion shall be given by the claimant to the department of revenue

History: 1993 a. 486 andto the attorney general, who may appear for the state at the
hearing. If the claim is established it shall be allowed without
863.33 Estates to be completed promptly . All estates are interest,but including any increment which may have occurred on
to be completed as soon as reasonably possible and withgeguritiesheld, and the court shall so certify to the department of
unnecessargelay administration,which shall audit the claim. The state treasurer
shallpay the claim out ahe appropriation under20.585 (1) (j)
863.35 Dormant estates. (1) If under formal administra Before issuing the order distributing the estate, the court shall
tion final judgmentis not entered in an estate within 18 monthissuean order determining the death tax dueny If real prop
afterfiling of the petition for administration and the estate is n@frty has been adjudged to escheat tosthée under £52.01 (3)
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863.39 CLOSING ESTATES Updated 95-96Wis. Stats. Database 4

the probate court which made the adjudication may adjudge at an§ross-referencesSee s. 880.04 which describes the situations in which a-guard
time before title has been transferred from the state that the tiff&s n°t required for a minor or incompetent.

. . ees. 880.29 which provides procedure ment to and receipt by a foreign
shallbe transferred to the proper owners under this subsectiogyardian. P P pary ptby g

(b) Notwithstanding pala), whenever moneys arising from ) . )
an unclaimed legacy or unclaimed intestate property have be&§3-46 Remedy of creditors of certain  heirs and leg -
deposited with the stateeasureion or after April 1, 1971, but atees; service of citation. (1) If any legacy or distributive
beforeApril 30, 1980, claims may be made for the property undépareof any estate belongs to any debtor who has absconded from
this section within 10 years after April 30, 1980. or is a nonresident of this state, any of his or her creditors may peti

History: 1979 c. 2211983 a. 4081987 a. 27%.3200 (47) 1993 a. 486 tion to intervene in the probate proceedings to compel the applica
Cross-referencesSee ch. 24 for procedure for handling escheated lands.  tion of the legacy odistributive share to the payment of his or her
Sees. 895.42s to deposit of undistributed money and property with public admiglebt.
istratoror bank with trust powers. .
Thepersonal representative of a known deceased person is a proper party to clain(z)_ If the appe_arance of the debtor is nec_:essar_y f(_)r the pro
an unclaimed legacyThe court can determine the date of death to determine-entiteeedingsthe creditor may serve the debtor with a citation in the
mentto the fund. Estate of Rosenstein, 47 W (2d) 494, 177 NW (2d) 372. manner provided by £79.05

863.41 Receipts to be filed. Within 120 days after the final (3) Upon proof of service, the court shall consider the petition

judgmentis signed the personal representative shall file with tl’?ét.rt‘%ti{ne fixed in t_hetcitition. Th_edcourt rtnay gr?nt SUCQ. relief
courtreceipts from distributedsr all personal property assigned?S It determines is just. Any ordgudgment or determination
in the final judgment, unless the court extends the time. madein the proceedings is binding on the debtithe claim is
not a judgment and any issue arises in the proceedings related

863.43 Distribution to ward; notice. At least10 days prior the debt,the court may stay the proceedings pending the final
to distribution of a share or legaéyr the benefit of a minor or determinatiorof the issue. The court may at any time require the
incompetenfor whom a guardian of the mirieror incompeterg’  Petitionerto give abond in such sum and with such sureties for
estatehas been appointed, the persoeatesentative shall notify c0Stsand damages as it deems proper
the court appointing the guardian of the estatsyiiting, the total  ~ istory: 1985a.29
propertyto be distributed to thguardian of the estate for the benegg3 47  Order of discharge of personal representative.
fit of the guardiars ward. An afiidavit of mailing the notice shall ypon proof of the recording of certified copies of the final judg
bifi!gg,bfgggi Tg‘ﬁk'”g the distribution. mentor abridgments thereof, if required by8$3.29 and upon

Cross-reference: See $880.125which requires probate court, before approvingthe T”Ing of recglpts_from the dISt“bUtees. for all other property
disbursemenof funds to a guardian, to be satisfied as to thierfcy of the guard assignedn the final judgment, or other evidence of transfer satis
ian’s bond. factory to the court, the court shall enter an order finding those

. . - facts, dischaging thepersonal representative and canceling the
863.45 Receipts from guardians. If a distributee of an personakepresentative’ bond.

estateis a minor or an incompetent and has within this stat€” qiigiory: 1973 c. 2331993 a. 486

guardianof his or her estate, the personal representative shall

deliverthe money or other property to the guardian, take a rece®3.49 Inactive estates; summary discontinuance.

from the guardian and file the receipt with the court. The coufhe court mayby order upon its own motion and without notice

shall transmit a certified copy of the receipt to the court whickummarilydiscontinue any administration in which no papas

appointedthe guardian. beenfiled for more than 5 years and may cancel the bond.
History: 1977 c. 449 History: 1977 c. 449
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