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CHAPTER 88
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Procedure upon discovering omitted assessments.
Reassessment of benefits.
Apportionment of assessments when assessed parcel is divided.
Assessment of county and municipal lands.
Assessment of one district by another; judgment against district.
When state lands subject to assessment; right-of-way across state lands.
BORROWING MONEY, REFINANCING;
COMPROMISE OF DEBTS
Borrowing money
Refunding district obligations.
Compromise and dischge of obligations.
Laying out drains, assessment of benefits and award of damages in existing
drainagedistrict.
CONSTRUCTION, MAINTENANCE AND
IMPROVEMENT OF DRAINS
Conditions relative to doing of work.
Maintenance and repair of drains.
Assessmenggainst municipalitiesor enlagement or maintenance of
drains.
Constructionand repair of drains crossing railroad right-of-way
Constructiorand repair of drainsrossing utility installations; laying util
ity installations across drains.
Constructionof drain across public highway; construction of bridges
acrossdrains.
District liable for damage to land outside its boundaries.
Formation of subdistrict to obtain more thorough drainage.
Enlaiging or supplementing existing drains.
Removal of dams or other obstructions in drainage outlets.
Providing drainage for lands assessed but not adequately drained.
ENLARGEMENT, CONSOLIDATION, DIVISION
AND DISSOLUTION OF DRAINAGE DISTRICT
Annexation of lands upon petition of owners.
Annexation of benefited lands.
Consolidation of drainage districts in process gloization.
Consolidation of existing drainage districts.
Withdrawal of lands from drainage district.
Proceedings to suspend operations of drainage district.
Dissolution of drainage districts.
Transfer of district to city or village jurisdiction.

RIGHTS OF DRAINAGE; PRIMATE DRAINS; MISCELLANEOUS

PROVISIONS
Roadgrades not to obstruct natural drainage, landowners not to obstruct
highwaydrainage; remedies.
Railroad to construct ditch or sluiceway across right-of-way
Roads not to obstruct natural watercourse.
Removal of obstructions from natural watercourses.
Penalty for placing obstruction in ditches.
Private drains not to be connected with district drains.
Right to take water from drainage ditch.
Drains for individual landowners.

88.01 Definitions.
otherwise:

(1) “Benefits” includes all pecuniargdvantages accruing to
landsfrom the construction of the drain or proposed drain.

(2) “Board” or “drainage board” means theard created and
appointedunder s88.16 1991 stats., or under&3.17.

GENERAL PROVISIONS

(6) “Court” means the circuit court of the county in whibk

drainagedistrict is located or the circuit court having jurisdiction

ter.

In this chapterunless the context requiresof the proceedings in any drainage district located in more than
onecounty

(7) “District” means any drainage district subject to thiap

(8) “Drain” means any device for the drainage of water from
land or the protection of lanftom water including open ditches,

(2m) “Bond” means anyond, note or other obligation of atiles, pipelines, pumps and levees.

drainageboard issued under this chapiacluding any refunding
bond.

(3) “Clerk of court” means the clerk of circuit court.

(9) “Interestedperson”includes the state or any agency or

subdivisionthereof.

(10) “Judge”means thgudge of the circuit court having juris

(4) “Cost of construction” includes damages to lands botfiction of the proceedingsf any drainage district, or the person
within and outside the distriateasonable attorneys’ fees for petisitting for the judge.
tioners and the board, andll other reasonable and necessary (11) “Land” or “lands” means any real property or interest
expensesncurred in the aganization of and in theonstruction therein,whether privately or publicly owned, includimgilroad

andcompletion of the works of a drainage district.

rights—of-way,public highways, streets and alleys.

(5) “County treasurer” means the treasurer of the county in (12) “Mortgagee”means every person holdiagnortgage or
which the drainage board having jurisdictiontbé drainage dis anassignment of a mortgage agailastds within a drainage dis

trict is located.

trict or proposed drainage district whose name and pdite of
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address is known to the board or whose mortgagessignment 6. That all objections to the jurisdiction thfe court or to the
is legally recorded and contains the posticefaddress ofuch sufficiency or legality of any petition or report shall be filed with
mortgageeor assignee. the clerk of court in writing before the hearing ahdt the objec
495|istory: 1977 c. 44%s.1931t0 195 497, 1983 a. 1891989 a. 311993 a. 456  tionsmust be set forth clearly and in detail.

(2) In the case of a drainage board hearing:

88.02 Outstanding securiies and contracts not (a) The order fixing the time and place of the hearing shall be
affected. Nothing in this chapter may render mordidifit the ~madeby the drainage board.

collectionof outstanding bonds or notes of any drainageartirza- (b) The notice of hearing suficient in form and substance
tion or impair the obligation of any contract made by tlyaoiza- if it recites all of the following:

tion or defeat any vested property right of thgamization. No 1. That a particular petition or report has been filed.

assessmendf supplemental benefits nor any reassessment of 5 11 place of filing.
benefitsmay disturb any previous assessment for the cost ef con 3 Thatiti bi he i . fall d
struction while bonds or notes based on the construction are - Thatit '_5_SU Ject to the |nspect|9n of all interested persons.
unpaid. Assessments shall remain liens upon the same lands and4- If a petition, the request for relief, or the substance of the
claimsagainst the same corporations in the same amounts as W&&est.

first assessed and recorded, until the b@mdknotes based onthe 5. The time and place of the hearing.

constructionare paid or refunded. 6. That all objections to the jurisdiction of the drainage board
History: 1993 a. 456 or to the suficiency or legality of any petitiorreport or assess
i . ) i mentor to the equity of any assessment or award of damages shall
88.03 Drainage proceedings equitable in nature. All  pefiled with the drainage board in writing before the hearing and
courtproceedings under this chapter are equitable in nature. h&tthe objections shall be set forth clearly and in detail.

courtmay in any proceeding bririg new parties as if they were - . . I .
original parties to the proceeding. cat(ig% lz\il;)tflgﬁ(;)vageanng shall be givany both mailing and publi

History: 1977 c. 4491993 a. 456
(a) The notice shall be mailedt least 20 days before the date

88.032 Amendment of documents. (1) Any document or setfor hearing, to those persodssignated by the applicable sec

paperfiled or entered in aroceeding before the court may at an§ion as entitled to receive notice. Ordinary mail may be used.

time be amended, modified or corrected by the court as the factgb) The notice shall be published as a class 3 notice, under ch.

warrant and upon such notice as the court orders. 985, in theaffected area. The last insertion shall be not more than
(2) Any document or paper filed or entered in a proceedi9 days before the hearing.

beforethe drainage board may at any time be amended, modified(4) Forthe purpose afonvenience of cross reference, persons

or corrected by the drainag@ard as the facts warrant and uposommonly designated by specifisections of this chapter as

suchnotice as the drainage board orders, except that no amesttitiedto receive notice are grouped as follows:

ment, modification or correction of any assessment may be made(a) The chairperson of the county highway committee except

afterthe issuance of monepligations based on the assessmef{ a county with a highway commissionappointed under s.

if the result of the amendment, modification or correction wouls 01 (1) (c), the highwaycommissioner; the chairperson of the

beto render the obligations morefibtilt to collect. countyland conservation committee in the county involved:; the
History: 1993 a. 456.10, 11 secretaryof natural resources; the stateinage engineer; and,

. . . h il is involved, th ified i .
88.04 General rules relating to signatures on peti - \{é).erea railroad company is involved, the perspecified in sub
o)

tions. (1) Any person entitled to sign a petition to the court .
thedrainage board under this chapter may sign through an agel?ql(.b) IT h% persong egjrpegated in g@rand all owners of record
Theauthority of the agershall be in writing and shall be filed with W0S€lands may be &cted.
the drainage board but need not be acknowledsealed or wit (c) The persons enumerated in. f@yand all owners and mert
nessed. gageesf lands eﬁec_tedwhose name_s_and postfioé addr_esses
(2) If any minor or incompetent person owns land in a draifreknown or can with reasonabl_e dll!ge.nce be ascertglned. .
agedistrict or proposed drainage district or propoaedex to a  (5) In the case of a court hearing, in lieu of the service by mail
drainagedistrict, the general guardian or next of kin of such minéPecifiedin sub.(3), the notice of hearing may be served as pro
or incompetent may sigpetitions under this chapter for and oryidedin s.801.11for the service of a summons, at least 20 days

behalfof the minor or incompetent. beforethe time fixed for hearing. The service isfisignt to give
History: 1991 a. 3161993 a. 456 the court complete jurisdiction ovehe parties and their lands
without any other service.
88.05 General rules applicable to notices of  hearings. (6) Railroad companies shall file with the department of

If a hearings required on a petition or report filed with the courtinancialinstitutionsa document stating the name and posie®f
or a petition filed with the drainage board under this chapiter addressof the person upon whom any notice required by this
following rules apply unless somefdifent procedure is expresslychaptermay be served.

providedunder this chapter: (7) Inthe case of a court hearing, the board ghalWith the
(1) Inthe case of a court hearing: courtproof of publication and service of the notieguired by this
(a) The order fixing the time and place of the hearing shall Isection. The certificate or &flavit of the persorwho made the

madeby the court. service,publication or mailing, or who knows the facts, isfisuf
(b) The notice of hearing isufiicient in form and substance cientproof of service, publication or mailing.

if it recites all of the following: (8) Failureto give notice as provided by this section or to
1. That a particular petition or report has been filed. announceany adjournment does not defeat the jurisdiction of

- eitherthe court or the drainage board. If a failure to give legal
2. The plgce Of. filing. . . . notice to any person entitled to notice is discovered before
3. Thatitis subject to the inspection of all interested persoigyeris entered, the court or drainage board shall adjourn the hear
4. If a petition, the request for relief, or the substance of th&y and direct the giving of proper notice. If a failure to give
request. noticeis discovered after the order is entered, the court or drainage
5. The time and place of the hearing. boardmay order the persarot served with notice to show cause
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why that person should not be bound bydhder already entered.  (c) A drainageboard may not take any action at a gathering
In any case, notice may be waived by appearance or by a writt@derpar (a) if the action will result in an increase in thgsess

waiver filed with the court or drainage board. mentagainst any property in the drainage district.
History: Sup. Ct. Order67 W (2d) 585, 773 (1975)977 c. 4491981 c. 346s. History: 1993 a. 456
38; 1985 a. 291991 a. 3161993 a. 184456, 491; 1995 a. 27 NOTE: 1993 Wis. Act 456 which creates this section, contains extensive

explanatory notes.

88.06 General procedure for obtaining consent or ) ) )

approval ofthe court in drainage proceedings.  Whenever 88.07 General rules; drainage proceedings in court.
anyaction by the drainage board requires the consent or apprdial All objections made to the jurisdiction of the court or to the
of the court and no other procedure is expressly providegrahe Sufficiencyor legality of any petition or report shall be in writing.
cedurein this section applies: The objections shall be set forth clearly and in detad shall be

(1) Theboard shall file with the clerk of court a petition askind/ed With the clerk of court before the hearing. _
the court's consent to capproval of the particular action that the. (2) Severalpetitions may be filed in any proceeding. At any
boardproposes to take. time before the stitiency of the signers of the petitions has been
(2) Uponreceipt of the petition the court shall fix the time an?djudlcated, additional signers may be added to the petitions with
i

placeof the hearing on the petition astall order the board to ke effect as if they had signed the original petition.

give notice of the hearing as provided it88.05 (1) (bYo the per (3) At any time before but not aftére hearing has begun on
sonsspecified in $88.05 (4) (b) any petition filed under this chapteany petitioner may withdraw

(@) At he hearing any itreste prson may appear and 15O 1T Teme ort e petton upon gt an underiak
tify either for or against the petition, subjézthe requirements gd kincshall b ditioned th pr h _ﬁ’d i X
of 5.88.07 (1) If the court is satisfied that the boargfroposed und erta |Rgs a be cofn _|t|og; t aht' t e\t/)wt rawa d tr)nesh
actionwill be in the best interests of the districts involved, it shalf uces the number of signéesowthe number required by the

1
grantthe petition and approve the report, subject to the Chan%gﬁnonunder which the petition fed and thereby deprives the

i : : : h rtof jurisdiction, the withdrawing petitioner will pay intourt
and conditions that it considers advisabl®therwise, the court ' & . .
shalldismiss the petition. the costs of the drainage proceeding incurred gdand includ

ing the making and entry of the order denyihg relief requested

(4) If a petition, which is basically the same in substanee ag, the petition and will pay into court the expenses incurred on the
petition which has been decided or dismissed, is filed within gstition before his or her withdrawal.

yearsafter the dismissal, the court may refuse to order a hearin
on the petition or to take any other action with respect to it.
History: 1977 c. 13%.19; 1993 a. 456

g(4) For satisfactory cause the court may adjourn any hearing
for a period of not more than one month at anyaxjeurnment.
The adjournment of any meeting or hearing beyond the time, or
failure to act within the time, provided in théhapter does not
tagectthe jurisdiction of either the court or the drainage board, but
asubsequent hearing shall be lzadl notice of the time and place
thereofshall be given.

(5) Any hearing under this chapter may be adjourned by the
urtor presiding judge oin his or her absence, by the clerk of
court.

History: 1977 c. 135449 1993 a. 456

88.065 General procedure for drainage board hear -
ings. If this chapter requires the drainage board to conduc
hearing before issuing an order and mather procedure is
expresslyprovided, the following procedure applies:

(1) Uponreceipt of the petition, the drainage board shall fix &
time and place of hearing dhe petition and shall give notice of
the hearing as provided in 88.05 (2) (b}o the personspecified
in s.88.05 (4) (b)

~ (2) At the hearing, any interested person mppear and tes 88.08 Costs in drainage proceedings. (1) In all proceed

tify either for or against the petition or object to the report assegfys under this chapter involving a petition to the court, the court
ing costs. If the drainage board is satisfied thatproposed action shallby order tax the taxable costs of the proceeding. If costs are
will be in the best interests of the districts involved, the board shajed againstthe drainage board, they shall not go against the
grantthe petition and issue the ordsubject to the changes anthoard members personally but shall be paid out of the district
conditionsthat the board considers advisable. Otherwise, thgndsor from funds received from the petitioners unless the court
drainageboard shall dismiss the petition. ordersotherwise.

(3) If a petition, which is basically the same in substanee as (2) If a petition for oganization of a drainagdistrict is dis
petition which has been decided or dismissed, is filed within @issedbefore the appointment of a drainage board in the county
yearsafter the dismissal, the drainalgeard may refuse to orderthe order taxing costshall be entered against the petitioners and
ahearing on the petition d¢o take any other action with respecin favor of any person who advanced moneys, rendsesadces

to the petition. or incurred other liabilities in prosecuting or contesting such pro
(4) Exceptasprovided in sub(5), all meetings of the drainage ceedingsfor the amount of such moneys, services and incurred
boardare subject to subcK. of ch. 19 liabilities.

(5) (a) A gathering of drainage board members solelyfar (3) If proceedings are dismissed in any case where a drainage
or more of thefollowing purposes is not a meeting, as defined iboardhas been appointed in the coutite order taxing costs shalll

s.19.82 (2) beentered against the petitioners and in faofdhe board for all
1. Observing, supervising or undertaking the constructiofSts;eéxpensesand liabilities incurred by the board or by any
maintenancer improvement of drains. otherperson in prosecuting or contesting spatceedings and for

the benefit of those who have rendered services or advanced or
loanedmoney in prosecuting or contesting such proceedings.

(4) Beforeany order taxing costs is enteregeditioner or the
boardor a person contesting the proceedings shall file with the
mentor by discussions with anfatted landowner at the site of‘élerk of the court a duly verifieql i;emjzed statement of aII.costs,

drai y diteh d drai ditch attorneys’fees, and other liabilities incurred in prosecutorg

adrainage dich or a proposed drainage ditch. contestingsuch proceedings, upon which an order shall be issued

4. Responding to natural disasterfeeting a drain. requiringthe petitioners to show cause why an order tagosgs

(b) Any action taken by a drainage board under(pgishall  should not be entered against them for the amount of costs, attor
be reported by the boamsl'secretary at the next meeting of th@eys’fees and other liabilities. Notice lbéaring of such order to
drainageboard for inclusion in the boaslminutes. showcause shall be given to the petitioresprovided irﬁ&os

2. Observing, supervising or undertaking the construaon
maintenanceof highways, railroads, bridges, utilities other
similar structures that mayfaett drains in any drainage district.

3. Collecting information by observation, survey or measur
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(3). Such order need not contain an itemizeatement of such (k) Establish, byrule, a procedure for an investigation of
accountpbut shall state where such account is filed. whethera drainage district compliesith this section and any
(5) The petitioners shall, between themselves, contribute fgduirementsmposed by the department under this section.
the payment of such costs in proportion to the number of acres of(lm) The department of agriculture, trade and consumer
land owned by them withithe boundaries of the district or pro protectionmay perform any functions related to drainage districts
posed district at the time of filing the petition. thatthe department considers appropriate.
History: 1977 c. 449 (2) Thestate drainage engineer shall provide technical assist

anceto improve district operations dhe request of the depart

88.09 Certiorari; drainage board decisions. Any person mentof natural resources, drainage board, landowinete dis
subjectto an order or rule of the drainage board meshin 30  trict or the judge.

daysafter publication of the order rule, commence an action
seekingthe remedy available by certiorari. The court may not stay,
proceedingsnvolving the order or rule when an action is eomy,

mencedbut may on application, on notice to the board dad ¢ qenartment of agriculture, trade and consumer protection on
causegrant a restraining ordethe board is not required to return, | of the following:

the original papers acted upon by it, but may return certified or . . .

sworncopies of the papers. If necessary for the proper dispositior}(la) dTh_e location, design, feasibility and cost of the proposed
of the matterthe court may take evidence, or appoint a refereeqgetdrains. L » )
takeevidence and report findings of fact and conclusions of law (b) A general description of the additional drainage necessary
as the court directs, which shall constitute a part of the precefjréclaim the landully for general agricultural purposes, and its
ings upon which the determination of the court shall be made. TR@bablecost.

(3) If the area proposddr drainage exceeds 200 acres in a
gleproject, the board or the petitioners, before the hearing on
ereportunder s88.34 88.360r 88.77, shall procure a report of

courtmay reverse or fifm, wholly or partly or may modifythe (c) A general comparison of theenefits in the diérent parts
orderor rule brought up for review of the district on the basis of the location and design optbe
History: 1977 c. 18%.134 1983 a. 2191993 a. 456 poseddrains.

(d) The physical features of the land to be drained.

(4) Theboard or the petitioners, with the aid of an engineer
Vingthe qualifications specified in 88.21 (5) shall make the
necessargurvey and evaluation a#rected by the department of
a?riculture,trade and consumer protection for its report.

0 (5) Thereport of the department of agriculture, trade and con
erprotection under sul§3) also shall include a report of the
ege of agriculture and life sciences of the university of

Wisconsin—Madisorn all of the following:
(@) The quality and character of soils and subsoils in the pro
88.11 Assistance to drainage districts. (1) The depart Posed district.
mentof agriculture, trade and consunmotection shall employ  (b) A soil map of the proposed district.
anengineerwho shall be the state drainage engineeimprove (c) The present agricultural value of the lands.
district operathnsTheergrtmeht shall .do.aII of the followmg: (d) The kind of crops to which tHands will be adapted after
(a) Perform inspections in drainage districtsletermine com drainage.

pliancewith this section. (6) A drainage district shattomply with the rules promul

(b) Review and approve district maintenance plans includiggitedunder this section and any requirements imposed by the
ditch designs; installation and maintenance of structures; agiépartmenbf agriculture, trade and consumer protectimaler
plansfor drainage, drainage control, soil conservation and watgis section.

conservationand require alteratioof plans and existing stric (7) The department of agriculture, trade and consupnetec
turesin order to achievand maintain compliance with peror tjon may issue a special order directing the immediatsation

88.10 Guardian ad litem; failure to appoint. (2) Failure
to appoint a guardian ad litem in a proceeding under this chaptg|
is not jurisdictional, but when the failure is discoveregliardian
adlitem shall be appointed and an order served upoguhaslian
ad litem toshow cause why the minor or incompetent should n
be bound by all prior proceedings pertaining to the drainage dis
trict. On such hearing the court shall enter such order orjudgm%ﬁ
asthe facts warrant.

History: 1991 a. 3161993 a. 456

mancestandards established under. gr _ of work regulated under this section until the necessary plan
(c) Provide guidance to drainage boards and professional ergiprovalis obtained or until the project complies with this section.
neersin developing district surveys and maintenance plans. (8) Any person who violates this section may be required to

(d) Review and approve district designs for new ditches afwifeit not less than $25 nor more than $500 for each violation.
structuresassist districts in developing hydrologic angiraulic Eachday of continued violation constitutes a separdnsé.
informationabout project ééctiveness, and require alteration of History: 1989 a. 31ss.2200d 2200k 1991 a. 3091993 a. 456
thedesigns in order to achiea@d maintain compliance with per

formancestandards established under. g 88.12 Proceedings when drainage area is in more than
(e) Coordinate district activities with the departmennafural ©On€ county . (1) If a proposed drainage district lies in méman
resources. one county the petition for aganization of thedistrict shall be

iot dictrinte i : ] filed in the court of the county containing thegiest acreage pro
(f) Assist districts in applying for permits undeB8.31 osedfor draina ”

. - ) ; ge by the petition, and the courthaft county has
(9) Provide guidelines for compliance with federal and stajgyisdiction of the oganization of the drainage district.

agrlculturalaqd conservation programs. (2) In cases décting a multicounty drainage district, copies

(h) Establish, by rule, procedures for assessments and regsa|| court orders and judgments shall be filed in the court of each
sessments. of the other counties in which the drainage district is located.

_ (i) Establish, t_)y rule, per_formance standards fpr dra_inage dis (3) If a drainage districties in more than one countshe

trict structures, ditches, maintenance and operations, in ordegginageboard of the county containing thegastacreage that is
minimize adverse éécts on water qualityThe performance stan drainedor proposed for drainage has jurisdictifrthe operation
dardsshall be consistent witany requirements imposed by theyf the drainage district. The draindmeard that initially has juris
departmenbf natural resources under8g8.31 diction of the operation of a drainage district retains that jurisdic

() Prepare reports for the purposes of $8p. tion even if the drained acreage is subsequently changed, unless
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the drainage board that initially has jurisdiction agrees whth or upon the filing of a petition by a landownerirainage district
drainageboard of any other county containing land of the drainage the state drainage engineer &mpointment of a drainage board
district to transfer jurisdiction. in a county that already has a drainage district. The board shall
(4) All moneys collected on behalf of the drainage district #pnsistof 3 persons. One member of the original board shall be
the other counties shall be transmitted to the treasurer of epointedfor a term of one yeaone for 2 years and one f8r
countyin which the drainage board has jurisdiction. years. Upon the expirationf the term of dfce of a board mem
History: 1977 c. 4491993 a. 456 ber, the court shall appoint successor for a 3—year term in the
) ] o samemanner as the original appointment was made.
88.13 Right to enter lands of drainage district. ~ When (2) A drainage board may by rule, after the original bésrd
evernecessary for any purpose connected wittothenization appointed,increase the number of members to 5. In the rule
of a district or the construction, maintenance or repair of draifireasingthe number of members, the board shall provide for
and other works, members of the board, representatives of %%ggerederms, with all members serving terofs years. After
departmentof agriculture, trade and consumer protection, anfcreasinghe number oboard members, the board may rule,
personsntending to bid on or to whom contracts have been let fafg,cethe number of members to Byt only if the size of the
the construction of the works withia district and their respective hoardis reduced as vacancies occur on the board.
agentsand employes may go upon any lands proposed for-inclu (2d) The board shall notify the court if any position on the

sionor included within a district or on adjoining lands, and are "Bbardbecomes vacant and the court shall appoint a succ@seor
g;ﬂtsyegftgisrgaisotrh;'}im?;st are lialiée unnecessary damageboardshall notify the court if the size of the board is increased
History: 1989531 : undersub.(2) andthe court shall appoint the additional board
v ' members.If a position on the board remains vacant for more than

88.14 Controversies between districts. (1) If a contro 6 months, either the state drainagyegineer or any landowner in
versyarises out of the relationship of 2 or more drainage distriéélrainage district subject to the jurisdiction of the board may peti
thatare subject to the jurisdiction of a single drainage board, t#fn the court to appoint a successor
boardmay hold hearings and takdnatever other action it consid ~ (2h) The court shall appoint drainage board members from
ers necessary toward settling the controverscluding the amongpersons recommended by any of the following:
issuanceof orders. (@) The committee on agriculture and extensamtucation
(2) If a controversy arises oot the relationship of 2 or more createdunder s59.56 (3) (b) which shall recommend at least 3
drainagedistricts that are subject to the jurisdiction of 2 or morgersondor each position to be filled.
drainageboards, the boards shall attempt to settle the controversy(b) At least 3 landowners owning property in a drainage dis
andmay hold hearings and take whatever other action¢bey trict that is subject to the jurisdiction of the drainage board.
sider necessary to accomplish that objective. If thainage (2p) In appointing members, the court shall attemptsisure
boardsare unable to settle the controvetay matteshall be sub  thatat least one of the members serving on the drainage abard
mittedto arbitration under clv.88 anytime is an experienced farmer who is familiar with drainage
History: 1977 c. 4491993 a. 456 andthat another of the members is familiasme extent with

88.145 Limitation of damages and suits.  In anyaction dralnageengl_neenng. . .
againsta drainage district, drainage board, drainage board-mem (1) A drainage board member shall serve until a successor is
ber, drainage board employe or an owner of haittiin the district @PPointedand qualified. ] o
who undertakes work approved by the drainhgard, s893.80 (3) Eachmember of the board shall take dild the oficial
is applicable and the limit on the amount recoverable bypary oath.
sonunder s893.80 (3)applies to the drainage board, the members (4) Ownershipof or interest in lands sought to be drained does
andemployef the drainage board, the drainage district and anpt disqualify a person from acting as a member of the drainage
ownerof land within the district whaindertakes work approvedboard,but any board membenay request the court to, and the
by the drainage board. This section does not apply to actioms court may in its discretion, appoint a suitable person to act in a
mencedunder $19.370r 19.97 member’splace when the board is considering mafpensaining

History: 1993 a. 4561995 a. 158 ) _ _ ~ to the particular drainage district in which the member is-inter

NOTE: 1993 Wis. Act 456 which creates this section, contains extensive ested.
explanatory notes. . -

(5) Whenall its members have been duly sworn and qualified,

88.161 Transition for certain drainage districts. A thedrainage board is a permanéoty corporate and is subject
drainagedistrict operating under 88.16 1989 stats., becomes ato all rules of law applicable to public corporations.
drainagedistrict under this chapter as a matter of law on June 1,(6) The board shalbrganize by election one of its members
1993. The records, assessments, funds and indebtedness of guesidentand anotheof its members secretanA majority of the
a drainage district becomite records, assessments, funds argbard constitutesa quorum to do business. In the absence of a
indebtednessf the drainagelistrict that takes its place. Beforequorum,any member present may adjourn any meeting and make
Junel, 1993 the circuit court of each county having a drainagannouncemerthereof.
districtthat has elected to operate und@8s16 1989 stats., shall ~ (7) Eachboard membeshall be reimbursed for actual and-rea
appointa county drainage board undeB8.17 if none exists, to sonableexpenses incurred ithe performance of the memlser
takethe place of the board of dralnage commissioners of a dlstﬂgﬂesand’ in addition, shaleceive as Compensation for actual
that electedto operate under 88.16 1989 stats. The terms ofandnecessary services a per diem in an amount determined by the
office of the members of the new board commence on Junegiainageboard, not to excee®0. In addition, the county board

1993. may reimburse drainage board membersaittual and reasonable
History: 1991 a. 309 expensesincurred in performance of duties on behalf of the
county.
APPOINTMENT, POWERS AND DUTIES (8) Eachboard member shall keep an accurate record of ser
OF DRAINAGE BOARD vices rendered and expensigurred by the membetogether
with the date thereof and the district for which services were ren
88.17 Appointment and organization of drainage deredor in connection with which expenses were incurred. Board

board. (1) The courtshall appoint a drainage board either upomembersshall file their bills for compensation and expenses with
thefiling of a petition for oganizationof a drainage district under the county treasurerEachbill shall indicate the district to which
this chapter in a county that does not already have a drainage bsaetific items are to be clged or the proportion of the bill to be
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paid by specified districts. The county treasuyi@s treasurer of chapterto the drainage board treasur@he drainage board trea
drainagedistricts, shall pay the bill if funds are available for thadurer shall be reimbursed for actual and reasonable expenses
purposeand shall ch@re the accounts of the respectirainage incurredin the performance of the treasuseduties in the same
districtsliable for the bill in accordance with the order allowingnanneras provided for drainage board member expenses under

thebill. s.88.17 (8) The drainage board shall require a bond from the

(9) Thecourt may by order abolish the drainage board if thefiainageboard treasurer in an amount, set by the board, that is suf
no longer are any drainage districts in the county ficient to exceed the greatesmhount of funds expected to be held

History: 1977 c. 4491991 a. 3161993 a. 4561995 a. 201 in his or her custodynd with the sureties that the drainage board

NOTE: 1993 Wis. Act 456 which substantially affects this section, contains requires. The bond shall be conditioned in substantially the same
extensive explanatory notes. form as the ordinary bond required from the county treaswitr
the necessary changes.

88.172 Limited liability of drainage board members. History: 1987 a. 3781991 a. 3161993 a. 456

(1) Exceptasprovided in subs(2) and(3), a drainage board

memberis not liable to any other person for damages, settlemerig,1 g Board to keep records. (1) Itis the duty of the secre

fees,fines, penalties or other monetary liabilities arising from_l%ry of the board to keep records of all drainage proceedings. The

breachof, or failure to perform, any duty resulting solely from higgcyetaryshall also maintain a minute bookvitich the secretary
or her status as a drainage board memisgess the person asserts || enter the minutes of the board meetings. The secretary shall

ing liability proves that the breach or failure to perform constitut% compensated for such services und@8sl7 (7)and(8).

ny of the following:
anyo tAe.h? Ic; i g to deal fairly with . . (2) Thesecretary of the board shall keepcenplete record of

_(a) Awilful failure to deal fairly with any person in connectiony, o sssessed lands in each district under the tandsdiction.
with a matter in which the drainage board member has a mateggn ecords shall be so arranged that they will readily skaw
conflict of |r_1ter§st. o . eachparcel of land assessed, the latest confirmed assessment of

(b) A violation of criminal law unlessthe drainage board penefitsand the total assessments for costs which haverbege

memberhad reasonable cause to bellevq that his or her condyghinstsuch lands, with adequate space provided for noting all
waslawful or no reasonable cause to believe that his or her ¢ ymentsof assessments for costs or instalments thereof. The

duct was unlawful. secretary of the board shall periodically check with the county
(c) A transaction from which the drainage boanémber treasuretto determine what drainage assessments or instalments
derivedan improper personal profit. thereofhave been paid and shall note such payments in the records
(d) WIful misconduct. requiredto be kept pursuant to this subsection.
(2) Exceptas provided in sul§3), this section does not apply  (3) Thesecretary of the board is legal custodi&all drainage
to any of the following: recordsand the secretary shall comply with subi¢hof ch. 19
(a) A civil or criminal proceeding broughy or on behalf of Uponrequest for any dhe drainage records by the county trea
any governmental unit, authority or agency surer,the secretary of the board shall furnish the county treasurer

(b) A proceeding brought by any person faialation of state With @ copy of the records specified in s(@). o
or federal law if the proceeding is brought unaerexpress private  (4) () Subject to pargb) and(d), and subject to criteria and
right of action created by state or federal statute. standardsinder rules that the department of agriculture, trade and
(3) Subsectior{2) does not apply to a proceeding brought bgonsumerprotectlon shall promulgate, all of the following shall
agovernmental unit, authority or agency in its capaaitya pri ~ OCCur:
vateparty or contractor 1. The drainage board secretasfyall distribute drainage

History: 1993 a. 456 boardrecords to the state drainage engineer and to the czamty
NOTE: 1993 Wis. Act 456 which creates this section, contains extensive jng administratar

| \( tes. . . .
expranafory notes 2. The drainage board and the county zoning administrator

88.18 County treasurer to serve as treasurer of drain - shallretain certain records of the drainage board.

age districts. (1) The county treasurer shall serve as treasurer (b) The secretary of the drainalgeard and the county zoning

of all drainagedistricts under the jurisdiction of the drainagé@dministratorshall maintain in perpetuitgny records consisting
board. All moneys collected for or payable any such drainage of an order creating or altering the boundaries of a district, maps
district shall be turned over to or paid to the county treasurer andlescriptions of the boundaries of a district, profiles and cross
shallbe paid out by the treasurer onlyon proper warrants of the sectionsof any drains and an order levying originabapplemen
drainageboard. The county treasurer may retain for the benefittai assessments for costs.

the county a portion of thenterest received on drainage district (c) The drainage board and tieunty administrator may
funds held by the countyeasurernot to exceed the cost to thedestroyobsolete drainage board records.

countytreasurer of providing services to tiiinage board under ) Before any records may be destroyed under this subsection,
this chapter the cost to the zoning administrator of maintaining,o secretary of the drainage board and the county zoning adminis
drainageboard records under88.19and the cost to the zoningy 4o shall give at least 60 days’ prior written notice of the pro
administratorof providing copies of drainage board recordtho poseddestruction to the state historical sogjiathich may pre

drainageboard. serverecords that it determines to be of historical interest, and
(2) Thecounty treasurer shall keep a separate account for eggh|| give at least 60 days’ prior written noticetie state drainage

drainagedistrict in which the treasurer shall charsuch district engineerwho may preserve records determined to hiatefest

with all amounts paid out on its behalf pursuant to ¢llband g the department of agriculture, trade and consumer protection.

shall credit the dlstrlgt W'th' i (5) The state drainage engineer shall examine the records in

(a) All sums received in payment @fainage assessments ofhe possession of all drainage board secretanigisdrainage dis
that district, including penalties and interest on the sums. tricts and the records received from clerkscofirt underl 993

(e) All other sums received on account of the drainage distriglisconsin Act 456 section118 and may examine any other
otherthan interest received on drainage district funds heltidy recordsheld by any person relating to drainage in #tége. The
countytreasurer state drainage engineer shafletermine the records that are

(3) Thedrainage board may appoint a treasurer who shall aetjuiredto be preserved undsub.(4) and make copies of the
asthe deputy of the county treasuréfhe drainage board mayrecords. The state drainage engineer shall retain a copy of the
assignany part or all of the county treasueseduties under this recordsand deliver a copy to the county zoning administrator
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(6) Thesecretary of the drainadpmard, under sul§4), shall (13) Authorizelegal counsel for thboard to represent an indi
provide a copy of drainage boarécords created after May 13,vidual owner of land with respect to any matter that arises under
1994, to the state drainage engineer and the county zoning adntitis chapter
istrator. History: 1989 a. 311993 a. 456

(7) The county Zoning administrator shall maintain the The powers of the board are not superseded bgttbeline zoning board or the
departmenthowevey drainage ditches which are navigable are withirjuhiedic-

recordsdelivered under sul5) and any records provideshder on of the department under s. 144.26 (2) (d). The only specific exemption from the

sub.(6) as provided under suft). jurisdiction of the department regarding navigable waters is that of s. 30.19 (1) (d),
History: 1991 a. 3161993 a. 456 1935 stats. [npw s..30..19 (Im)], cpnceming yhe agricultural uses of land. Although
NOTE: 1993 Ws. Act 456 which amends (3) and azates subs. (4) to (7gon soil conservation districts and draln_ag_e districts are created fo‘ea_sdt_fpurpo_se,

tains extensive explanatory notes. someactivities of both accomplish similar ends; therefore, each district retains con

trol over those activities which it undertakes for the purposes for which it was created.

. . - Thedepartment determines dam regulations for dams on drainage ditches, regardless
88.20 Conflict of interest prohibited. (1) No member of ofthe {;’urpose of the dam. 63 A@egn_ 355. 9 9

a drainage board shall be interested directly or indirectly: See note to 30.10, citing 63 At@en. 493, concerning navigable ditches.

(&) In any contract with the drainage board; or B ] )

(b) In any contract for work or materials in or for a drainag@8-21> Landowner petitions. The owners of lanth a dis
district: or trict may petition the drainage boat hold a district meeting.
The petition shall be signed by at least 16¢the owners of land
within the district or by the owners of at least 10%the lands
. . within the district. The drainage board shall either schedule a dis

(d) In the wages csupplies of persons employed on work ifyjct meeting to be held within 60 days after receivingptition
or for a drainage district. _ y _ _ or deny the petition, by issuing a published oraéthin 60 days

(2) No board member shadeal in securities of a drainage-dis afterreceiving the petition. The drainage board may deny the peti

(c) In any contract for the sale of machinerymaterials for
or to the drainage board; or

trict. tion only on the grounds that it is unreasonable.
) . History: 1993 a. 456
88.21 General powers of the drainage board.  In addition =~ NOTE: 1993 Wis. Act 456 which creates this section, contains extensive

to other powers expressly granted or necessarily implied, tiggplanatory notes.
drainageboard may:

(1) Adopt and use a corporate seal. 88.22 Power of board to contract with the federal gov -

(2) Sueand be sued and compromgsets and controversies. ernment anq other agencies. ) The drainage board may.
(1) Enterinto agreements with the U.S. government or &n of

(3) Bring all necessary actions for the collectionnobneys : :
andforfeitures belonging to a district under its jurisdiction and fc()ger or agency thereof to permit the drainage of lands owned or

: . cupiedby such government or agengiyrough the use of the

the protecﬂo_n .ar.1d pre servation of all works an_d property there ﬁainsof which the board has clga. Such agreement may result

(4) Obtaininjunctions to prevent unlawful interference withy, 5qing lands to the drainage district, rpagvide for apportion
the performance of its duties or exercise of any of its POWers. jant of the assessments for costs of repairs, maintenance and

(5) Employlegal counsel, engineers and other assistants. AgWministrationwith respect to the draining of such lands, and may
engineeremployed by the board shall be selected feolist of  gythorizethe U.S. government or itsfiier or agency to repair
professionakngineers approved by the department of agricultuiggintain, deepen, widen and change drains located upon lands
tradeand consumer protection. The department of ag“CU“UEﬁ‘a/nedor occupied by such government or agency as losgas

tradeand consumer protection shall furnish each drainage bog, angedoes not impair the drainage rights of other owners
uponrequest, a list of professional engineers whom it consideys

qualified by training and experiende give competent advice in
drainagematters.

(6) Purchaseor condemn such lands, whethdthin or out r
sideadistrict, as are necessary for the construction, cleaning c&;
repair and maintenance of the drainage system andaorks.
Condemnatiorshall be as provided by cB2.

(8) Levelor permit the leveling of spoil banks and excavat
materialsto allow cultivation or use for roadway or other lawfu
purposesf such usewill not interfere with the proper functioning
of the drains.

(9) Purchaser lease and maintain and operatedtigipment
and machinery necessary to construct, maintwinrepair the
drainswithin the districts under its jurisdictiomcluding the con years

trol of weeds or brush through use of herbicides. . ) o )
(b) Deferring payment of any portion of the principal of unpaid

(10) Purchaseconstruct, maintain andperate all levees, L X
bulkheads, reservoirs,silt basins, holding basins, floodways andunmatured assessments of cost of construction, inclusive of

floodgatesand pumping machinery necessary to the successhijerestalready accrued thereon, @iperiod of not to exceed 10

drainageor protection of any district or of any considerable arearsand provide fothe payment of such delinquent and unpaid
thereof, whether located within or outside the district. assessmentsf cost of construction in equal annual instalments

(11) Call district meetings to report on thdeafs of the district overa period of years.

andto obtain theopinions and suggestions of landowners in the (€) Arrange with the holders of bonds and notes and other cred
district with regard to the &irs of the district. itors of the district for surrender dfieir claims against the district

(12) Adoptrules and issue orders, which shall be published @dfor accepting money or bonds in payment thereof.
aclass 1 notice under cd85. In addition, any order that pertains (3) Enterinto contracts with the U.S. government or dicef
to a specific named person or property shall be served on the p&gency thereof to accept the benefits of any federal law pertain
sonor owner of the property in the manner providedsienvice ing to flood prevention or the conservation, development, utiliza
of a summons under 801.11 The court has jurisdiction to tion and disposal of wateMfthout restriction by reason of enu
enforcean order of the drainage board by injunctive or otheneration,the contracts may provide that the district on whose
appropriaterelief. behalfthe contract is negotiated will:

oughsuchlands. No such agreement shall permit the draining
of raw sewerage in any such drains.
(2) Negotiate and obtain a loan from the federal government
any oficer or agency thereof, or from any other public of pri
te loan agencyfor the purpose of paying or redeeming-out
standingbonds and other obligations of a district under itsjuris
diction. Such loan may be negotiated upon such terms and
nditionsas the board deems to be in the best interest of the dis
Itrict, including without restrictiomy reason of enumeration pro
visionsfor:
(a) Extending the time of payment délinquent and unma
tured instalmentsf assessments for cost of construction, inclu
sive of interest accrued thereon, for a period of not to exceed 40

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/statutes/1995/88.19(4)
https://docs.legis.wisconsin.gov/document/statutes/1995/88.19(5)
https://docs.legis.wisconsin.gov/document/statutes/1995/88.19(6)
https://docs.legis.wisconsin.gov/document/statutes/1995/88.19(4)
https://docs.legis.wisconsin.gov/document/acts/1991/316
https://docs.legis.wisconsin.gov/document/acts/1993/456
https://docs.legis.wisconsin.gov/document/acts/1993/456
https://docs.legis.wisconsin.gov/document/statutes/1995/ch.%2032
https://docs.legis.wisconsin.gov/document/statutes/1995/ch.%20985
https://docs.legis.wisconsin.gov/document/statutes/1995/801.11
https://docs.legis.wisconsin.gov/document/acts/1989/31
https://docs.legis.wisconsin.gov/document/acts/1993/456
https://docs.legis.wisconsin.gov/document/acts/1993/456
https://docs.legis.wisconsin.gov/document/acts/1993/456

2029  Updated 95-96Wis. Stats. Database DRAINAGE OF LANDS 88.29

(a) Provide without cost to the United States all lands Recdbe petition to beamended in form and substance to conform to the
sary for the construction of the project and for the subsequédatts,if the facts justify the ganization of a district. All petitions
maintenancend operation of the project. for the oganization of the same or substantially the same district

(b) Contribute such part of the first costominstruction of such filed prior to the hearing under3.34shall be considered by the
projectas is agreed upon with the United States, either in casteeHrtas one petition, anall signatures to such petitions shall be
in credits, for purchase of material performance of work form countedin determining the jurisdiction of the court.
ing part of the project. History: 1993 a. 456

(c) Hold and save the United States harmless from claims §8.28 Contents of petition. (1) A petition for oganization
damageso any property resulting from construction of tierks  of a drainage district shall Hfded with the court and shall set
of the project. forth:

(d) Maintain and operate all the works after completion of the (a) A description of théands proposed to be included in the
projectin accordance with regulations prescribed by the U.S. gaistrict and that they will be improved by drainage.

ernmentor any oficer or agency thereof. (b) That the public health qublic welfare will be promoted
History: 1971 c. 323.27, 1981 c. 3465.38; 1993 a. 4561995 a. 225 by the drainage.

88.23 Power of board to levy assessments for costs. (c) A map or sketch of the area sought to be drained, with the
(1) In addition to the assessments for cost of construction-autRE°Poseddrains shown thereon. .
rized by s.88.35 the board may issue orders to levy assessments(d) That the cost of construction will not exceed 75% of the
for costs of maintenance and repair or for any other lawful exp@ppraisecdenefits arising from such drainage.
ditures of a drainage district. All of the assessments shall be (e) A proposed name or number for the district.
apportionedn the confirmed benefits then idegft in the district () The names and addresses of the owaredsmortgagees of
assessed. all lands in the district, so far as known to the petitioners.
(2r) Theboard may authorizene or more owners of land in  (g) A request for the ganization of the drainage district.
a drainage district to prepare a proposed assessment for cost qh) If the purpose of such petition is taelagement, repair or
constructionor maintenance and repair maintenancef a drain, heretofore constructed under any law of
(3) Assessmentsnadeunder this section are subject to ssghis state, the petition shall give a general description ofithia
88.40t088.43 In nocase may the total assessments against amith such particulars as the petitioners deem important.
land exceed the benefits assessed against thauhi_asls an inter ~(2) In lieu of meeting with the requirements of s(ih).(d), the
estedperson agrees to pay such excess and furnishes the draip@géioners may file with the petition a written agreement that they
board with suficient security for the excess benefits or unless thgill pay such portion of the cost of construction as exceeds 75%
assessmeris for the purpose of covering the cost of repair anst the appraised benefits to &hds resulting from the construc
maintenances defined in $88.63 tion of the proposed drainage works.
(4) The board may borrow money and issue notebands (3) The petition need not be verified.
basedupon any assessments levied under this section in the sarm@tory: 1977 c. 4491993 a. 456

manneras for original assessments. . L
History: 1971 c. 671993 a. 456 88.29 Referral of petition to board; examination of

lands; hearing by board. (1) Uponreceipt of a petition for
88.24 Board to file annual report.  On or before December organizatiorof a drainage district the court or judge by order shall
1 of each year the board shall file with the department of agrico¢fer the petition to the drainage board and order the board to
ture, trade and consumer protection and the county zoning adnieportthereon.
istratora separate report, for the preceding year ending August 31(2) When a petition has been so referred to the board, the
on each drainage district under the bosrjlirisdiction. The board,with the aid of an engineer having the qualificatispsci
reportsshallconstitute part of the records of the districts reportefibd in s.88.21 (5) shall examine the lands describedhe peti
on, shall be verified by the oath of one or moréhaf board mem tion and all other lands that the board believes will be benefited or

bers,and shall contain: damagedby the proposed work and shall consider whether the
(1) A financial statement. drainsas proposed in the petition are satisfactory
(2) A statement of albonds paid or issued during the preced (3) Theboard also shall hold a heariag the petition to ascer
ing year tain the sufficiency of the signers and to hear all interested persons
(3) A statement of all work done during the preceding yedth0 desire to be heard for or against the petition.
specifyingwhere the same was done and the cost thereof. (4) Theboard shall fix a time and place of the hearing on the
History: 1993 a. 456 petition, on or conveniently near the lands described in the peti
tion, and shall give noticef the hearing as provided in&3.05
ORGANIZATION OF DRAINAGE DISTRICTS (2) (b) to the persons specified ing8.05 (4) (c)
(5) Thenotice shall describe the lands involved and may be in
88.27 Who may petition for organization of a drainage substantiallythe following form: _
district. (1) Except as provided in sugLm), any of the follow ~_“Notice is hereby given that the drainage board of .... county
ing may petition for the ganizationof a drainage district under will meet on the... day of ..., 19 ..., at .... o'clock, .... M. at the
this chapter: (here describe the place of meeting) to consider the petition filed

(8) The owners of moréhan one-half in area of the landsin the circuit court of ... county to drain lands among which are

excluding lands owned by thistate, proposed to be indude(}hefollowing; (here describe the lands described in the petition).
within the drainage district. All persons interested may appear and be heard on the petition.

(b) The majority of landowners within the proposed drainage Dated ...
district, owning at least one-third in area of the lands, excluding
landsowned by this state, proposed to be included within suehdis L

trict.
(Im) A state agencyas defined in s16.61 (2) (d) may not Drainage Board".
petitionfor the oganization of a drainage district. (6) Theboard may adjourn the hearing to a time and place that

(2) No petition having as many signeas are required by this it considers convenient or necessare board shall either make
sectionshall be declaredoid, but the court may at any time permitn public announcement of the time and place of the adjournment
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or give notice as provided in88.05 (2) (b)o the personspeci deepeningwidening, protecting and maintaining any drain
fied in s.88.05 (4) (apndalso by publication of the notice oncethrough,or upon such waters, both within and beyond the limits
in the vicinity in a newspaper qualified under @85, such publi  of the drainage district; and

cationto be not more than 20 days nor less than 10 days lteéore  (b) Procure, purchas® condemn by proceedings had under

dateset for the adjourned hearing. ch. 32, riparian rights, rights of flowage, dams and waterpowers
History: 1979 c. 17%.50, 1993 a. 456 in such waters, both within and beyond the limits of the drainage
district.

88.31 Special procedure in cases affecting navigable
waters. (1) Ifitis necessary to enter upon any waters that ma,
be navigable, or to acquire and remove any dam or obstructi
from the watersor to clean out, widen, deepen or straighten a
streamthat may be navigable, the board shall file with the depal
ment of naturalresources an application for a permit to do th
work. The board shall file with the application any informatio
that the boardor the department of natural resources conside
necessary.The department shall specify by rule the informatio
to be included in an application. The application shall state that
public health or welfare will be promoted by the removathef

damor other obstruction or by the straightening, cleaning owg 32 Report to the court. (1) Within 30 days after the final

deepeningr widening of the waters and that other public rightggjournmentof the hearingrovided for in s88.29 the board
in and public uses of the waters will rimt materially impaired. gpq| report in writing to the court:

Th?zz;pBI;)Coar:i(r)ch?Stllo??hdeugp\pl)ﬁ(r:izsgﬁ the departmematiiral (&) Whether the petition has the required number of signers;
; h : : (b) Whether the lands described in the petition will be
resourceshall fix a time and place for a hearing on dpplica improvedby drainage:

tion, not less than 3 nanore than 8 weeks from the date of filing, . -
ata place convenient to the interested parties. lafipication (c) Whether other lands the vicinity draining to, from, or
is for a permit to remove a dam, notice of the hearing shall be gijefPughthe proposed drains, require drainage and if so a descrip
to all interested persons as provided b§1s06 In all other cases, ton of the same; _ _ )
the department shall direct the applicaotgive notice under s.  (d) Whether such drainage is feasible;
88.05(2) (b)to the persons specified in883.05 (4) (b) (e) Whether the publibealth or public welfare will be pro

(3) At the hearing on the applicatioall interested persons motedby the proposed work;
may appear and be heard. The department alsonmafg an inde (f) Whether the draingroposed in the petition will best accom
pendeninvestigation of the situation. plish the drainage prayed fand the area that should be drained;

(4) Uponthe conclusion of the hearing and investigattbs, (g) Whether the benefits frosuchwork will exceed the cost
departmentf natural resources shall grant the permit if it findsof construction by the required amount;

(a) That the public health and welfasdl be promoted by the  (h) Such other facts as in the opinion of the board will aid the
proposedemoval of the daror other obstructions or by the pro courtin its decision upon the report.
posedstraightening, Cleaning out, deepening or Widening of such (2) The board may recommend to the court an increase
waters;and decreasén the area proposed in tpetition to be drained. If the
(b) That the proposed work is necessary to the proper operagivoposeddrains are not satisfactory the board shedommend
of the proposed drainage system; and otherdrains.

(c) That the proposed work willot materially impair the navi (3) In determining whether public health and welfare will be
gability of any such waters and will not materially impair anpromotedthe board shall include in its consideration whether the
otherpublic right in or public uses of such waters. The enjoymetmulativeeffect of such drainage over a period of time wikef
of natural scenic beauty is declared to be a public right to be ctive temperature of the water of lakes or streams, or will lower the
sideredalong with other public rights. waterlevels of lakes or streams or of the subterranean sources that

(4m) Thedepartment of natural resources shall grant or defiyPplyprivate and public water systems, and whether the general

the permit within 6 weeks after the conclusion of the hearing d¢edfor the type of land that will be made available for cultivation
the application. or other purposes by such drainage idicehtly great to warrant

(5) Whengranting a permit under this section the departmeft€ Possible harmful éécts described above.
of natural resources also shabtablish the minimum level at  (3m) If the area of the proposed district exceeds 200 acres, the
which the afected waters may be maintained. reportshall be submitted to the department of agriculture, trade

(6) Thedepartment of natural resources may require the-ap dconsumer protectiobefore it is filed with the court. tHin _
cantfor thepermit to submit a plan for the work to be done in thia> days after receipt of the report, the department shall return it
watersin question andnay amend or modify such plan befordVith @ copy of the report prepared unde8&11 (3) and(s) with
approvingit. The department may ahy time, on the application its recommendation for approval or disapprofealthe creation
of any interested person, further amend such plan when the s&fHge district _ _
canbe done without materially impairing the navigabilityaofy (4) Theboard shall attach to its repgmoof of the service of
suchwaters and without materially impairing any other publigoticeof hearing on the petition together with a copy of its minutes
right. of such hearing.

(7) Upongranting a permitinder this section, the department H'sto: 1993 a. 246436
forthwith shall transmit to the secretary of the drainage board
copy of the permitand the relevant findings, orders and approve(l;-ion of district. (1) At any time prior to the entry of the
plans. o _ order oganizing adrainage district, the owners who represent a

(8) Subjectto other restrictions imposed by this chapter majority of the lands described in the petition for drainage or who
drainageboard which has obtained a permit under this chapi@presenta majorityof the lands contained in the report of the
may: drainageboard may file with the court a petition requesting that

(a) Do all acts necessary in and about the surveying, laying out,further proceeding be had and thaffukdher expense chge-
constructingrepairing, altering the course of, egiag, clearing, ableto the proposed drainage district be incurred.

(9) In all cases a drainage district is liable to the owner of
arianrights, rights of flowage, dams and waterpowersafor
pertytaken and for all damagegich may be occasioned to
ch property by reason of any waténeon it. Such damages
all be determined either by agreement, award of damages or
ondemnatiorproceedings anshall be paid by the drainage-dis
ict before the works done in the same manner in which pay
entsare made where lan@se acquired by railroad companies
der condemnation proceedings.
istory: 1993 a. 456

.33 Drainage project may be stopped prior to orga -
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(2) Upon receipt of theetitionthe court shall fix a time and in theproposed districts should be included in one district or in a
placeof the hearing on the petition and shall cause notice of tessemumber of districts than the petitions call, fine court may
hearingto be given as provided in&3.05 (1) (b)to the persons by order oganize such territory into such number of districts as
specifiedin s.88.05 (4) (b) If on the hearing the court finds thatit deems will best conform tihe purposes of this chapter the
the petition is signed by the required number of owners, that notimeurtmay annex any territory asking to bgamized as a drainage
of the hearing was properly given, and thatdbeditions of sub. districtto a district already ganized.

(3) have been met, it shall enter an order diredtingthe proceed  (8) The territory in a district need not be all in one body if:
ingsto oganize the district cease. (a) Itis so situated that the public health or public welfare will
(3) As a condition of issuing the order under @), the court  be promoted by drainage of each separate body thereof; and
shall require those petitioners under this sectidio also were (p) Thecost of construction in each separate body thereof will

petitionersunder s88.271o pay the expenses of the hearing undefot exceed 75% of the benefitste derived from the proposed

this section and all expenses incurred to date in connection Wi{Brk therein: and

thgigg?gefg‘é'ggiég ganize the district. (c) The court is satisfied that the proposed work can be more
y: & cheaply done or maintained in a single district than otherwise.

88.34 Hearing by the court; organization of drainage (9) Theorder oganizing a drainage district shall lecorded

district. (1) When the board has filed its report with the courtVith the register of deeds of each county in which lands of the dis

includingany reports required by&8.11, the court shall fix a time trict are located.

andplace of hearingn the report and shall cause notice to beHistory: 1977 ¢. 13%.19,1977 c. 4491989 a. 311993 a. 301456

givenunder s88.05 (1) (b)o the persons specified in88.05 (4) gg 35 Laying out drains, assessment of benefits and

(©)- . . ) ) award of damages in newly organized district. (1) Upon

(2) The order fixing the hearing may be in substantially thghe oganization of a drainage district, the board shall withattie
following form and a copy of the order may be served as noticeg¥fanengineer having the qualifications specified i8&21 (5)

Ehe_ hegring: (a) Lay out drains of stitient depth to adequately drain the
Circuit court for ... county landsproposed to be drained, including the preparation of profiles
In the matter of the .... drainage. showingthe grades of all drains aadnap showing the boundaries

Whereasa report has been filed in this court by the coun@f the drainage district and the proposed location of all drains;
drainageboard recommending the drainage of the following (b) Assess the benefits that will accrue to each parcel of land
describedands: (here describe the lands reported for drainag®enefited;

It is ordered that the report be heard and examined kibfsre  (c) Award damages to such lands as will be damaged,;
courtonthe...dayof ...., 19 ..., at ... o’clock .... M. at the (here (d) Estimate the cost of construction;
statethe place of hearing) at which time and place all interested e) Assess the cost of construction against the benefited lands
personsmay appear and be heawlll objections must be in weit iy proportion to the benefits received by each;
ing and comply with s38.07 (1) (f) Estimate the annual cost of maintenance and operation of

Dated .... the drainage district.

-------- (2) In laying out the drains the boastiall not be confined to
Circuit Judge” thepoints of commencement, routes or end points of the drains or

(3) Thecourt shall make an ordemgamizingthe drainage dis the numbey extent or size of the drains, or the location, man
trict and direct the board to proceed with all convenient speec@itentof any drain as proposed by the petition und8B<28 but
on such hearing the court finds each of the following facts: ~ shall locate, design, lay out and plan the drains in the manner that

() That the petiion or peiions havefiuknt signers. _ Seembestto e board o pomote the pubc heclth okt
o e oo oy wa v ecsdamage and geatest benet 10 a of e ancs.
improved by the proposed work determiningthe suficiency of the depth and capacity of the

- C ) cgrams,the board shall consider whetfether lands lie above and

(c) Thatthe public health or public welfare will be promoteqy ainin the direction ofthrough and along the general course of
thereby. o the proposed drains.

(d) That the cost of construction will not exceed 75% of the (3) If theboard finds that the drainage district, as described in
benefitsto be derived from the proposed work. the petition under £8.28 will not embrace all the lands that will

(f) That the proposed work will not materially injure or impaibe benefited by the proposed warkthat it will include lands that
fish habitat or wildlife habitat or scenic beauty or the conservatigfill not bebenefited or do not need to be included in the drainage
of natural resources or other public rights or interests. district for any purpose, it may extend or contract the boundaries

(4) If the court finds the facts stated in s{#).(a) (b), (c) and of the district so as to include or exclude all such lands using the
(f) but finds that the cost of construction will exceed 75% of thgroceduresn s.88.780r 88.8Q
benefitsto be derived from the proposed work, the court neverthe (4) In assessing benefits to farm lands, the board abadi
less shall aranize the drainage district if, withir) days, petition tain and consider the depth, quality and character of the surface
ers file with the court a bond with sfidient sureties to be andsubsoils, the thoroughness of drainage, tHidlify of drain
approvedby the court and conditionddr the payment of the age,the uses to which tHand when drained will be adapted, and
excesr deposits and leaves with the court a sum of money thdltother material elements entering into the increase inahe

the court determines will cover the excess. of such land resulting from the proposed work.

(5) Unless the conditions specified in s¢®) or (4) aremet, (5) If the damages to any land exceeds the assessment for cost
the court shall deny the petition and shall tax the taxable costsoffconstruction levied against such land the exsbsaél be paid
the proceedings as provided in88.08 out of the assessment for cost of construction levied against all

(6) Thecourt may include in a proposed drainage district agnds.
landsrequiring drainage and lying adjacentfte lands described  (5m) If navigable waters arefa€ted by the proposed drain
in the petition and shall not lose jurisdiction by reason of bringirage, the drainage board shall obtain a permit uncss.31
in lands not described in the petition. (6) Uponthe completion of its duties under sufdg.to (5m),

(7) If there are petitions before the court tgamize 2 or more the board shalprepare a written report, including a copy of any
drainagedistricts andhe court is of the opinion that the territorymaps,plans or profiles that it hgwepared. The assessment of
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benefitsand awards of damages shall be set forth in substantially
thefollowing form: [See Figure 88.35 (6) following]

Figure 88.35 (6):

Assessed Assessed for Net assessment
Description of land or name of corporation benefits construction Damages for construction
Section 6, Dwn — — — —
Range, SE 1/4 NE 1/4 $ 850.00 $ 425.00 $ 10.50 $414.50
Lot1 400.00 200.00 — 200.00
Village of 2,500.00 1,250.00 666.00 584.00
B.G. & Q. R Co. 1,000.00 500.00 600.00 —
Town of — — 150.00 —

(7) If the area of the district exceeds 200 adhesreport shall whether or not the area drained by the new drain is within the
be submitted to the department of agriculture, trade and consuninagedistrict, the drainage board by order may assess against
protection. Within 45 days after its receipt, the department shalie newly drained land a reasonable share of the cost of construct
returnit with a copy of the report prepared undeB&11 (3)and ing the existing district drain. If an assessment is made under this
(5) and the departmestapproval or disapproval of the report-presectionand the area drained by the new drain is not within the
paredunder sub(6). drainagedistrict, the drainage board shall proceed unde8.3.8

History: 1979 c. 10; 1989 a. 311993 a. 456 to annex the land to the drainage district.
History: 1993 a. 456
88.36 Hearing on report. (1) Upon the completion of the NOTE: 1993 Wis. Act 456 which creates this section, contains extensive
reportprovided for in s88.35 the drainagéoard shall fix the time €xplanatory notes.
andplace of the hearing on the report and shall cause notice of é@e
hearingto be given under §8.05 (2) (b)to the persons specified 88-41 Payment of assessments for costs. (1) All
in 5.88.05 (4) (c) assessmentsr costs are due and payable at once unless the drain

(2) At the hearing on the report the drainage board shall hf%?éi?naéﬁé’ié’é‘iiérﬂ'éﬁ?fsﬂﬁé paid 1o the county reastrer as
all object_lons to the repqrt b_y any person who feels aggrieve reasuref the drainage district.

(3) With regard to objections relating to assessment of-bene
fits against or award of damages to specified lands, any evideng

may be introduced which tends to establghat assessments ore

2) At the time of issuing an order making assessments for
ts,or at any time after issuance of the order but before the
awardswould be equitable as compared with other lands in t qance)f bonds or notes which are a lien on the assessments, the
district drainageboard may order the assessments for costs to be payable
. . i . ...in annual instalments. The drainage board shall order the-instal
(4) If the drainagé®oard finds that the report requires modifi yensto be payable in such amounts and at such times as will be
cationor amendment, it shall modify or amend the report as tEnSnvenienn‘or the accomplishment of the proposed work or for

factswarrant. o ~ thepayment of the principal and interest of the notes or bonds of
(5) Upona determination by the board that the report is finahe drainage district, subject to the following limitations:
the board shall proceed with the work as provided B8s62 (a) The number of annuaistalments may not exceed 15 in the

(6) The boardmay not proceed with the work unless it findgaseof assessments for cost of construction or 3 in the case of
thatthe cost of construction of the work necessary under the orggsessmentsr cost of repairs.
will not exceed 75% of the total assessment of benefits agains

> (b) The first instalment is due and payable on September 1 fol
thoselands whose assessments of benefits and awaddsraiges lowing the drainage boarsl'order directing payment in instal
aresought to be confirmed by the order

‘ : : mentsand one instalment, together with all accrued interest, is due
History: 1977 ¢. 13%.19,1993 a. 4561995 a. 225 andpayable on September 1 of each succeeytiag except that
the drainage board in its order may direct a delay in the-com

GENERAL RULES APPLICABLE O ASSESSMENTS mencemenbf the payment of instalments for the cost of construc
tion to September 1 of some yewt more than 5 years after Sep

88.40 Assessments for costs to be certified to register temberl of the year in which the first payment otherwiszuld
of deeds; assessments are lien onlands. (1) Immediately be due.
afterthe issuance of a drainage board order levying any asses§3) Any owner of land assessed for costs fratyany time
mentsfor costs, whether original or supplemental, the drainageforethe board contracts to borrow money upon notes or bonds
boardshallrecord in the dice of the register of deeds in eacthaseduponsuch assessment, pay to the county treasurer as trea
countyin which the assessed lands are situated a certifiedo€opyurerof the drainage district tremount of the assessment against

the order including a true description of each parcel of land in thgfe ownet's land or any tract thereof, together with any interest
countythat was so assessed and the amount that it was assegggdhereon.

(2) Fromthe timeof recordation Of the order Confirming such (4) The f0||owing rules govern interest on assessmédots
assessmenfsr costs untithey are paid, such assessments and tggsts:

interestthereon are a first lien upon the lands assessed and takga) All assessments for costs shall draw interest at the rate of
priority over all other liens amortgages except liens for generaé% er vear unless the drainage board orderderetit rate
taxesand liens under s892.31 (8) ())292.41 (6) (dpnd292.81 pery 9 ent rate.
regardless of the priority in time of such other liens or mortgages.(P) Interest shall run from the date of confirmation of the
sessmentnless the drainage board ordersititerest to com

a'gg)th\évgggﬁjngﬁ;??fge{g VI;’ h'crq.'ns a;gg&?;?ggﬂhﬁtﬁin fl@?énceat a later date, birtterest shall be waived if the assessment
paid, Xecute in writing ! uenlien. g paid within 60 days after the date of confirmation.

Suchsatisfaction may be recorded in théaa of the register of . .
(c) If instalment payments have been authorized pursuant to

deeds. . .
History: 1993 a. 453456, 1995 a. 227 sub.(2), interest shall be computed as of September 1 and-s pay
ableannually on that date.
88.405 Assessment for connection to district drain. (e) Interest shall be collected in the same maaséhe princi

When any new drain is connected to an existing distiretin, pal of the assessment.
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() If it becomes necessary to certify past due assessments t¢4) An interested person shall submit a petition under(@ib.
theclerk of the town, village or city for collection, the provisionandobtain either the decision of the drainage board under this sec
of s.88.42relating to interest also are applicable. tion or a denial of theetition for a hearing before seeking judicial

History: 1979 c. 105s.60 (13) 1991 a. 3161993 a. 456 review of the drainage boaislorder levying an assessment.

History: 1991 a. 3161993 a. 456

88.42 Unpaid drainage assessments to be collected as
taxes. (1) The secretarpf the drainage board shall, in accord88.45 Procedure upon discovering omitted  assess -
ancewith s.88.19 keep a separate record of all assessmentsniients. (1) Upon learning of an omission to assess benefits or
eachdrainage district under the boarglirisdiction. On or before to assess costs or to award damages to any lands in a district, the
Decemberl of each yeathe secretary shall certigll past due boardshall issue an order making the assessnwrawards that
assessmentsr costs, including past due instalments, to the cletke board considers just.
of the town, village or city in which theelinquent lands are ) Ng omission taassess benefits or to assess for costs or to

locatedor assessedpecifying the amount due from each tract,arqdamages to any lands in a district renders any assessment
parcelor easement. The amount certified shall include intatest

therate of 6% per year computed through December 31 of the cUrthe dISt.“Ct vo!dat?le. .
(3) This section is retroactive.

rentyear History: 1993 a. 456
(2) Eachtown, village and city clerk shall insert in the tax roll v ’

for each yearbut in a column separate from the general tax, g 46 Reassessment of benefits. (1) At any time after the
amountscertified tothat clerk by the secretary of the board und %iration of 5 years from the order of the board assessing benefits

sub.(1). Such assessments and interest shall be collected in; drainage district, owneté land in the district may petition

same manner as general taxes, except that the personal Profpgs Mrainage board for a reassessment of benefits on the ground

?gor;aet;rgliﬁsirfv%?:haggsg;';’%t:mgg’%ggg”:'r:‘?]gtallilgﬁg(zg_S:icﬁ'f%the original assessment of benefits is inequitable and unjust.
9 ’ The petition shall be signed by at least one—tenth of the owners of

zureand sale therefpr . . land within the district oby the owners of at least one—tenth of the
(3) In case of failurdo certify or collect the unpaid assess|gndswithin the district.

mentsin any one year or if mistakes are made in certifying or coi’jl

lecting assessments, the same may be certified, corrected and (CBF

lectedin any subsequent year !

2) Uponreceipt of a petition meeting the requirements of sub.
the board shall either schedule a hearing on the matter to be
. . held within 60 days after receiving the petition or issue an order

(4) All drainage assessments collected by the vitggeor  genyingthe petition within 60 days after receiving the petition.
town treasurer shall be settled under4.23 74.250r 74.30with ¢ jt annearso the board that the original assessment of benefits
the county treasurer of the county in which the drainage boajf}; ,ghoutthe drainage distriavas uniformly low or substan

‘t"’ith jlt”iSdiCtion Og tne cki)itst_rict is dl()fgzlateﬂ(]j, and the W'V'a!gte for ially so, by reason of the application of a substandard evaluation
own treasurer shall obtain and file the proper receipt for the Gy cause, the board shall isameorder adjusting all benefits
assessments.The county treasurer shall promptly credit th

amountsreceived under this subsection to the drainage districtsthe district so as to correct the inequities and injustices.

entitledto the amounts. (4) A reassessment under this section supersedes all prior
History: 1979 c. 10s.60 (13) 1987 a. 3781991 a. 3161993 a. 4561995 a. assessmentsf benefits, subject in every case t88.02
225 History: 1979 c. 10s.60 (11); 1993 a. 456

88.43 Collection of assessments as delinquent taxes. 88.47 Apportionment of assessments when assessed
(1) If the amounts certified to the town, village or city clerkler parcel is divided. If any tract of land which has been assessed
s.88.42are not collected by the town, village or city treasurebenefitsas a unit subsequently is divided into smaller partieds,
suchtreasurer shall return them to the county treasirtite same boardshallissue an order to apportion the assessment, and any
mannerand at the same time as delinquent taxes, but separatgipaid assessment for costmsed thereon, among the several
therefrom. The county treasurer shalbllect unpaid drainage divisionsin a manner that is equitable.
assessmentsnder subchVil of ch. 74 History: 1977 c. 4491993 a. 456
(4) Unlessin conflict with this chaptetherules of law in chs. .
74 and75 which are applicable to the collection of gen¢aaks 88.48 Assessment of county and municipal lands.
applyto the collection of delinquent drainage assessments. (1) Lands owned by a countytown, village or city may be
History: 1987 a. 3781989 a. 56 assessetbenefits, awarded damages and assessed for costs the
sameas other lands within the district. Notice of hearing on the
88.44 Contesting validity of assessments. (1) If an reportassessing benefits against such lands shall be served on the
interestedperson petitions the drainapeard for review of the clerk of the countytown, village or city in the same manreer
validity of any order assessing benefits or costs, correctingonresident landowners.

omitted assessments, reassessing benefitgoportioning bere  (2) As assessments for costs levied against anywiitgge or
fits upon division ofa parcel, the drainage board shall fix a timgywn become due, the board shall certify the assessments to the
andplace of hearing and require all interespelsons to show ¢jerk of the city village or town,andthe cierk shall place them
causewhy the assessment shoblel modified. The order to showponthe next tax roll.If the assessments exceed one—fourth of one
causeshall be_served as provided in801.11upon such persons percent of the assessed value of the property in theviliage or
asthe court directs. town for the last previous assessed valuation, asgessments

(2) Any person objecting to the validation of the assessmegHall be paid in instalments of one—fourth of one gent of the
shall,on or before the day fixed for the hearing, file a writitie  valuationfor each year until paidnless the drainage board orders
ment of the persors objections with the drainage board. Thehempaid in smaller amounts.

drainageboard shall hear the objections at the time fixed for thenistory: 1993 a. 456

hearingand shallenter an order directing all necessary amend

mentsand curing all defects in the former proceedings or etvall 88.49 Assessment of one district by another; judg -

dervalid and binding the former order ment against district.  If one district, by order of the drainage
(3) No drainageassessment is void or voidable for irregularitypoard, hasassessed another district for special benefits, or if a

in the proceedings unless it is shown that the assessment is inegoineyjudgment has been rendered against any district, the board

table. shallassess upon the lands of the district that is liable a sum that
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is suficient to pay the assessment or judgment. The drainaggessapproved by the attorney general and unless it bears-a state
boardmay order that the assessment be payable in instalmentsentshowing the approval.

History: 1993 a. 456 (7) Theboard shall keep a record of all bonds and notes issued
. . on behalf of a district. Such record shall show with respesatt
88.50 When state lands subject to assessment; right— bondand note the numheseries, date, principal, rateinferest
of-way across state lands. (1) Agriculturallands owned by 54 qate of maturity thereof, the date when interest is due thereon
the state are subject to assessment in drainage proceedings. Sny payments made. If a bond or note is refunded it shall be
lands owned by the state are not subject to such assessmgniyeq<Refunded by No. ....". The board shall execute all bonds
Whenevetthestate acquires lands against which drainage asse'g:notes ipffers to the public that mature after more than one year

8

mentshave been made and which no longer will be subject 1a5qyidedin s.67.08 (1)and may register these bonds or notes
assessmenthe stateshall pay the district all unpaid assessmen ers.67.09

againstsuch lands, whether due or not. The secretary of the boargoy. 1983 a. 241987 a. 2751991 a. 3161993 a. 456
then shall remove the lands from the distsciissessment roll.
Acquisition of such lands byhe state shall not be construed a88.55 Refunding district obligations. (1) The drainage
prohibiting maintenance of existing drains. boardmay refund bonds of the district and issue new bonds of the
(2) No drain may be constructed on lands owned bysthe district payable over term determined by the board. The aggre
or on lands on which the state exercises management chptropateprincipal amounbf the new bonds shall not exceed the aggre
easementlease or otherwise, without the written permission @fate principal amount of the refunded bonds and the unpaid
theagency responsible for the lands. The agency shall grant sagaruednterest on themThe new bonds shall bear interest at a
permissiorupon application made to it, unless it finds after notid@te approved by the board.
andpublic hearing thereon that theoposed drain will be injui (2) Whenbonds of thelistrict have been refunded or are about
ousto the use of the property for the purposes for which it wésbe refunded under sufd.), the board mayon petition of one or
acquiredby the agency Any administrativedecision on the morelandowners or of the board, extend the time in which to pay
application,or any findings or order of the agency after publiassessment®r construction to September 1 next precedirey
hearing,made hereunder shall be subject to revieder ch227. duedate of a like portion of the refunding bonds which are liens

History: 1993 a. 490 thereon. In such event, the face alf unpaid past due assessments
so extended, together with all interest, penalties andesashall
BORROWINGMONEY; REFINANCING; be a lien on the lands against which the assessments were origi
COMPROMISE OF DEBTS nally made. The board may make all ordamd do all other things

necessaryo carry into efect the extension of time.

88.54 Borrowing money. (1) Atany time after the filing of History: 1993 . 456

a petition for oganization of adrainage district but before the88.56 Compromise and discharge of obligations.
courtissues an order ganizing the drainagdistrict, the drainage (1) Whenevera drainage distrids unable to pay its bonds and
boardmay with the consent of the court, borrow money in thgotesin full, the board may enter into a written compromise agree
nameof the proposed drainage district to defray the expenseswént with the owners of not less than 70% of its obligations.
organization. Whensuch agreement has been signed by members of the board
(2) Theboard may borrow money in an amount not exceedigdthe owners of 70% of such obligations, all creditors of the dis
the then unpaid assessments for costs, for the purpose of payiig are subject to such agreement to the same extent as these sign
anyor all obligations of a drainage district or for refunding exising the agreement, and their claims shall be treated iesplects
ing notes or bonds. The board may secure the indebtednesa$if they had executed such agreement.
notesor bonds of thalistrict, bearing interest at a rate approved (2) Whenevera drainage district is unable to pay its obliga
by the board andunning not beyond one year after the due dati@nsin full, the board may file with the court a petititam an order
of the last instalment of the assessments on account of whichdpprovinga settlement of claims and directiag equitable dis
moneywas borrowed. The notes anoinds constitute a lien upontribution of net assets among the creditors of the district. Such
all confirmed assessments for costs that are unpaid at ththémepetition shall list the available assets of the district, the obligations
notesare given or bonds issued. Board membegsnot persen of the districtthe owners of such obligations and their names and
ally liable on the notes or bonds. addressesr, if unknown, a statement of that fact, and shall state
(3) If the board desires to borrow money upon the noteswhethera compromise agreement has been executed anber
bondsof a drainage district to be paid during a series of years gad If such agreement has been executed, a copy thereof shall be
afterthe lapse of a periaaf not more than 3 years, the board sha#ittachedo the petition.
first publish a class 2 notice, under 8B5, to invite proposalsto  (3) Upon receiving a petition under sug®), the court shall
furnishthe moneydesired at the most favorable rate of intergst agnteran order fixing a time not less than 4 months nor more than
if notesor bonds are issued at a specific rate of interest appro@honths after receipt of the petition within which creditors shall
by the board, proposals to purchase the notes or bonds at the faesienttheir claims for examination and allowance. The order
premium. If the advertisement is made without success and if thieall also fix a time and place for hearing on claims and publica
boardis unable to sell the notes or bonds at par or above, the ba#nd and noticeshall be given under 88.05 (1) (bXo all creditors
may sell the notesr bonds at private sale at the best price it casf the district whose names and addresses are known.
obtain for them. (4) Thecourt shall receive, examine and adjust all claims and
(4) If at any time the board finds that a district does not hademandsagainst the districtAt the time set for hearing on claims,
or will not have suicient funds on hand to pay any lawfulanyclaim may be allowed which is accompanied by a statement
indebtednessf the district when the indebtedness becomes du#, account verified by &flavit and to which no objection is
or if any extraordinary emgency requireborrowing, the board received,except that no claim shall lzélowed until the court is
may borrow money to pay the indebtedness or meet the-emsatisfiedthat it is just.
gency. If the amount to be borrowed does not exceed $8,000 anq5) The court shall make a statement embracing a list of the
the loan does not run beyond one yéae board may borrow the claimspresented against the district and those presented as a set—
money without holding a hearing. In other cases88.065 off. Such statement shall show how much was allowed and how
applies. When necessargdditional assessments to pay the loanguch disallowed ineach case, together with the final balance,
shallbe made under 88.23 whetherin favor of the creditor or the district. Sustatement
(6) Exceptin the case of refunding bonds, no evidence shallbe filed by the judge and shall staeslthe judgment of the
indebtednessf a district running for more than one year is validourt. The court maynake an order directing that the available
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balanceof the funds of the district, after costs are paid, be distriassessmeninder s88.23for maintenance and repaiAssess
utedamong the district’ creditors as equity requires and disghar mentsfor costs of maintenance and repair shall be apportioned on

ing the district from further liability on its obligations. the basis of the confirmed benefits then ifeef in the district but
(6) All claims against a district whicire not filed within the may be .ma.de notwithstanding the fact that assessments of benefits
time limited by this section are barred. in the district may havbeen exhausted by previous assessments
History: 1993 a. 456 for other costs. Assessments for costs of maintenanaepait
including costs incurred and per diems earned by board members
88.61 Laying out drains, assessment of benefits and undersub.(1), are not limited by the extent of unexhausted assess

award of damages in existing drainage district. After the mentsof benefits in the district and shall notdmunted in deter
organizationof a drainage district and the construction of draingining whether there are unexhaustsbessments of benefits
underthe procedures in s88.35and88.36 if the drainage board againstwhich assessments for costs other than those authorized by
proposego construct additional drains in the existing drainaggis section may be made.

district, it shallprepare reports, assess benefits and damages, CON3) In this section “maintenance arepair” refers to the resto
ducta hearing and determimests and benefits substantially agation of a drain or any part thereof as nearly as practicable to the

prgyidedLlJQ;dser i§§8.35and88.36 samecondition as when originally constructed or subsequently
istory: a. - . . . . h
NOTE: 1993 Wis. Act 456 which creates this section, contains extensive Improved’ including resloping qf open ditches and Ieve“ng of
explanatory notes. spoil banks or excavated materials, and such routine operations as
from time totime may be required to remove obstructions and pre
CONSTRUCTION,MAINTENANCE AND servethe eficiency of the drains. The terms do not include any

substantiabr material alteratiorenlagement or extension of the
drainagesystem of the district.
(4) Thedrainage board may use the funds assessed for mainte
Wq,'emceand repair to pay for the costs of undertaking or defending
awsuit involving the board, a board member or a drainage dis

IMPROVEMENT OF DRAINS

88.62 Conditions relative to doing of work. (1) The
drainageboard may authorize the drainage district to do its o
work or the board may enter into contracts to have the work do - . - b
Theboard may advert)i/se for bids and shall do so in all cases wh { or for representing an owner of land in a drainage district as
the work to be done will cost in excess of $10,000. When tf videdin s.88.21 (13) The board shall allocate the costs to

boardis required to advertise for bids, the boahdll publish a : g:;ﬁ;’,allggg':?‘gg districts in an equitable manner

class2 notice, under ct285 and other notices that the board€on  gee note 10 30.10, citing 63 Atigen. 493, concerning navigable ditches.
sidersappropriate, and the work shall be let to the lowest responsi

ble bidder unless in the boasdopinion the bid is unreasonablygg 64 Assessment against municipalities for enlarge -

high and a lower bid can be obtained. The board may continue fiént or maintenance of drains. (1) In this section:
letting of the work from time to time, and may reject any or all (a) “Enlage” means to increase the capacity of a drain to con

bids. . vey water including adding facilities such as pumps or lift-sta
(2) Beforethe board or its contractor may enter on lands fgb s, by performing any necessary construction.
the construction of any drain on the lands, any damages awarde ) “Municipality” means a cityvillage or town

to the owners of the lands in excess of assessments against t . L . .
landsfor the cost of construction must have been paid or tendered(2) A drainage board may assess a municipality with territory
If the owner is unknown or the board for antier reason cannot UPStreantrom any drain for any costs of edarg or maintaining
safelypay the owneiit may deposit the net damages iresorow the drain that are attributable to increased wétaw from land
accountfor the benefiof the owner or other party who is entitledVithin the municipality If the drainage board assesses a portion
to the damages, to be paid distributed when payment can bedf the costs of enlging or maintaining a drain againstraunict
madeto the owner or other party or released after 5 years, whi@/ity, the drainage board shall use the proceduder this sec
everoccurs first. Notwithstanding ch77, any funds not claimed 0N

in 5 years may be retained by the drainage board for the benefit of3) Thedrainage board shall obtain a report prepared by-a pro
the drainage district for whicthe funds are held, after the boardessionalengineer who iselected from the list specified in s.
publishesa class 2 notice under 85 and mails notice to the 88.21(5). The report shall include all of the following:
last-knownaddress of each owner or other party regarding the (a) Theconstruction and costs that are necessary to restore the
existenceof the unclaimed funds. The payment has the samiminso that it conveys theame amount of water as when most
effectas a tender to and acceptance of damages by the pergeentlyconstructed or enlged.

entitledto the damages. (b) The construction and costs taa necessary to ergerthe
(3) If drainage work is undertaken iravigable waters, the drainto convey the flow of water from any laimdthe drainage

drainageboard shall obtaia permit under $0.200r88.310r ch.  district or upstream from the drainage district thas been newly

31, as directed by the department of natural resources. drainedsince the drain was most recentynstructed or eniged.

History: 1987 a. 2751991 a. 3161993 a. 456 (c) Theconstruction and costs that are necessary togertlae
drainto convey thdlow of surface water from upstream sources

of the drainage board to maintain in good condition the drainst{}ft éPresents an increase in flow since the drain was most
all districts under the boasdjurisdiction and to repair such draind €centlyconstructed or eniged.
when necessaryThe boardhall have all drains under its jurisdic ~ (d) Of the increased flow identified in pér), the amount of
tion inspected annually to determine the need for mainteraante thatflow that is attributable to each municipality with territory in
repairwork. The board shall apportion the cost of such inspectidiif watershed above the drain, based proportionaliglioof the
to the various districts involved aride cost shall be paid out offollowing:
anyfunds ofthe district available for maintenance and repélre 1. The increased flow into the drain from impermeable sur
boardmay hire an inspector or authorize one or more ownersfatessuch as roads, parking lots or roofs since the draimmeas
landin the drainage district to make the inspection or membersretently constructed or enggad, whetheor not the impermeable
the board may themselves make the inspection. surfacesare within the watershed.

(2) Theboard shall establish fund for the payment of costs 2. The increased flow into the drain from the disglaof
of maintenance and repaiWhenever the amount of the fund fallsvastewaterfrom a sewage treatment plant sirthe drain was
belowan amount equivalent to 5% of the confirmed benefits cunostrecently constructedr enlaged, whether or not the source
rently in effect in the district, the board shall levy an additionadf the wastewater is within the watershed.

88.63 Maintenance and repair of drains. (1) Itis the duty
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(e) The maintenance costs that are attributable to the flowadfice of the commissioner of railroads bing with the ofice a
surfacewater from upstream sources thepresents an increasestatementas to the facts involved and the nature of the dispute.
in flow since the drain was most recently constructed orgedar The ofice shall investigate and determitie matter in contre

(4) Uponcompletion of the report under sB), the drainage Vversyin accordance with c195 and any order it makes in such
boardshall set a time arlace for a hearing on the report and shafiroceedinghas the samefett as an order in any other proceeding
give the notice under §8.05 (2) (b)o the persons specified in s.properlybrought under cH.95.

88.05(4) (c)and to the clerk afach municipality identified in the  (3) (a) Whenever the cleaning out, deepening or reconstruc
reportas responsible for a portion of the costs of gitar or tion of a drain crossing a railway right—of-way requires the lewer
maintainingthe drain. At the hearing on the report, the drainageg of a culvert through such right-of-way in order to provide
boardshall hear all objections to the report by any aggrieved peifective drainage, the drainage board shall proceed as provided
son. Representatives of a municipality may introduce evidenoesubs.(4) to (7). Except as provided in pdb), the expenses
thattends to establish a féfent allocation of costs. If the drain involvedin such lowering shall be borne by the drainage district
ageboard finds that theeport requires modification or amend or as provided by mutual agreement between the raidmpany
ment,it shall modify or amend the report as the facts warrant.andthe drainage board.

(5) At the conclusion of the hearing and after completion of (b) Whenever a railroad is being constructed or reconstructed
thefinal report, the drainage boastiall issue an order directingacrossa drainage district’drain, or a culvert in sualrain is being
eachmunicipality to pay the portion of the cost of eglag or replaced,the railway companghall consult with the drainage
maintainingthe drain as determined in the repdftthe drainage boardhaving jurisdiction of such district for the purpose of deter
boardordersor allows landowners in the drainage district to pagining the depth at which such drain was laid out. If any culvert
for the costs of enlging or maintaining therain in instalments, or similar opening in a railway right-of-way is installed at a grade
the drainage board shall permit a municipality to pay the asselgjherthan the depthat which such drain was laid out, the expen
mentin instalments. The drainage board shall mail the order to #esinvolved in any future lowering of the culvert pursuanpo
clerk of each municipality by certified mail. (a) shall beborne by the railway company unless the company was

(6) Any municipality afected by the ordemay within 120 misledby the drainage board as to the proper grade at which to
days after receipt of the order under sib), request thestate installthe culvert. This paragraph applies only to work done after
drainageengineer to review the final report and order ofdtan  Junel3, 1964.
ageboard. The state drainage engineer stutiplete the review  (4) Wheneveiit becomes necessary to open a railway right-
of the final report and order within 120 days after receiving thg-way in order to permit cleaning out or repairing any district
requestrom themunicipality The state drainage engineer shalirain, the board shall ascertain the reasonable cost thereof and,
issuea report on whether the drainage board order compits exceptas otherwise provided in su@8), shall award such cost as
the report prepared undsub.(3), including a recommendation damagesto the railway company in the boasdteport when
thatthe drainage boardfafm, modify and afirm or reverse the assessinghe cost of repairs.
order. The state drainage enginetll mail a copy of the report  (5) Upon receiving 30 days’ notice in writing, any railway
andrecommendation to the drainage boardtaneach municipal - companyacross whose right-of-way any drainage district drain
ity that is subject to an order under s{&). Upon receiving the s |aid out shall open its right-of-way to permit the board and its
statedrainage engine& report and recommendation, the draincontractorsagents or employes tmnstruct, clean out or repair
afg_jf_e board shallétpromp'_[ly |ssude an cérder_ltg]raf, rc?odtl)fy an?_f_ guchdrain.
atirm or reversets previous order and mal the order by certiled gy ¢ 1ha rajway company fails to open its right-of-way as
mail to the clerk of each municipalityfatted by the order and the ! : 4 ; ;
statedrainage engineefThe municipalities that request the stat%%%ué;egg%g;z ‘?’ricélotﬁgzR?ﬁédo?;ézﬂg?getgiggeeg?f f;ﬁ_'ra

drainageengineer to review the report and order shall joipdy A : ;
theactual and necessary costs of the review and the payment Sgﬁlnsuch right-of-way along the lines of such drains and con

. o ct,clean out or repair the same andy recover from the rail
be credited to the appropriation undees.115 (7) (9a) gf y company the reasonable expenseopéning the right-

(7) A municipality afected by a drainage board order issue ~way.
undersub.(5) or (6) may seek review of the order unde88.09 (7) Thedistrict constructing, cleaning out m@pairing a drain

excepithat a municipality may commence thetion within 120 acrosghe right—-of-way of a railway comparsall so prosecute

days after rece_lv_lng_the order . the work as not to delay tfaf upon such railway for longer than
(8) If a municipality payshe costs assessed by an order 'Ssuﬁgbsolutely necessary

undersub.(5) or (6), it shall pay the costs or make the_flrst PaAY History: 1977 c. 251654 (9) (f) 1981 c. 3471993 a. 16123 490
mentof the costs on the February 15 following adoption by the
municipality of its next annual budget after the order is issuedgg.67 Construction and repair of drains crossing util -

History: 1993 a. 456 A . . . ity installations; laying utility installations across
exgllgr;r;tbrylr?gé\s/\.”s' Act 456 which creates this section, contains extensive drains. (1) Whenever the construction, reconstructiolgan

outor repair of a drain makes necessary the removal or raising of
88.66 Construction and repair of drains crossing rail -  aultility installation inorder to permit the passage of a dredge or
road right-of-way . (1) If necessary for proper drainaghe othermachinery or whenever the lowering of an ugdsund utit
boardmay lay outand construct drains across any railway rightity installation is necessary in order to provide&tive drainage,
of-waywithin a district. As soon as the drdias been constructedthe owner of the utility installation, upon being given 30 days’
up to such right—of-wayhe railway company shall open its right-written notice stating the place where swrkedge or machinery
of-wayand permit such drain to cross the same. will pass or that lowering is necessary to provifiecéfe drain
(2) Every district whose drains cross the right-of-way of &9e, shall remove, raise or lower the utility installation as

railway company is liable to such company for the reasonable ctfiuestedy the board. Except as provided in (&), the expen
of opening its right—of-way and also for the cokthe culverts sesmvolvedm such_ re_moval, raising or lowering shall be borne
andbridges made necessary by such drdihe drainage board by the drainage district or as provided by mutual agreement
shallinclude such costs in its cost of construction, as setiforthbetweerthe drainage board and the owner of the utility installa
its report of benefits and damages, and shall award them as dHef.
agesto the railway company The bridge or culvert shall be (2) If after the 30 daysiotice specified in sulfl) the owner
designedy the districts engineer anthe design submitted to theof the utility installation fails to remove, raise or lower the same,
railway companyfor approval. If a dispute arises as to the-adéheboard may do so and may recover friti@ owner of the instal
quacyof the design, eithgoarty may submit the dispute to thdation the cost of the removal, raising or lowering.
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(3) Wheneveran undaground utility installation is being laid The amount of such increased cost may be agreed upon between
or relaid across a drainage distsadrain, theownerof the utility — the districts or may be recovered in an action at law
installation shall consult with the drainage board having jurisdic History: Sup. Ct. Ordei67 W (2d) 585, 774 (1975).
tion of such district for the purpose of determining the gi@tde . L .
which such drain was laid outf an undeground utility installa 86:70 Formation of subdistrict to obtain more — thor -
tion is laid ata grade higher than the grade at which the drain v\%%gh drainage. (1) Ifthe owners of land in a paof a drainage
laid out, the expenses involved in any future lowering ofitfigy ~ dIStrict desire a more thorough or fifent drainage than the
installationshallbe borne by the owner of the utility installationdrainsof the district currently provide or thaine planned recen

unlessthe owner wasnisled by the drainage board as to the propgiructionwill provide, a majority of the owners may petitigre
gradeat which to lay the utility installation. This subsectio oardto have specified lands set aside as a subdistrict of the drain

appliesonly to work done after June 13, 1964. agedistrict in order to permit a more thorough ofeliént drain

. . o ) . age.
(4) In this section “utility installation” includes any sluice or g

pipe carrying any gas or liquid, or any wire, conduit or cable used (2) The board shall fix a time and place of a hearingtren

for conducting electricity or for any other purpose, whether or nB'?tition and shall cause notice to be given und&8s (2) (b)

suchinstallation is owned by a public utility w the persons specified in_88.05_ (4) (b) .
(3) If the drainage board satisfied that the public health or
; ; i~ i . public welfare will be promoted by more thorough orfefiént
ggﬁi?rucct:igrrlsmcj)?tltc))r?dgg; grcargs: Cé?:;SPUbllilgl%r\:;a)é}ain drainageand thathe benefits of the drainage will exceed the cost

acrossa public highway shall be constructed according to | construction, the drainage board shall order that a subdistrict of
specificationsand athe same time as the drain above such-hig el;jralndag_e district béormed, give it a name or number and fix
way is constructed. its boundaries. o

(2) If the construction of a drain across a pulbiighway (4) After organizing the subdistricthe board shall prepare a

makesnecessaryhe construction or reconstruction of a bridgeP!anand specifications for the more thorough ofetlént drain
age,estimate the cost of construction of thrainage, estimate the

thedrainage board and thdioérs in chage of maintenance of the L . .
highwayshall try to agree on the best method of constructing BPStOf 3" addltlortl)al brfllttjges ”.‘acie n(cejcessaéy dbecause ?f th"el drzéln.

; ; e,and assess benefits against and award damages to all lands in
reconstructinghe bridge. If they are unable to agree, the mattﬁ?e subdistrict that are benefited or damaged by the more thorough

shallbe submitted to arbitration under @88 If it is determined diff t drai A t d ds shall besuiad
to reconstruct or add to thwidge, the district shall pay the costd! AIErent drainage. Assessments and awards shail be e

incidentto the reconstruction or addition. [fig determined to stantlallyas_pro_wdeq n 588'35. . .

constructa new bridge, the drainage district shall pay to the unit (5) Nothing in this section is intended to relieve owners of
of government responsible for theaintenance of the highway alandsin the subdistrict of thproportionate share of their obliga
sumthat is considered equivalent to the value of the bridge ignsto the district in which the subdistrict was formed.
placeat the time of the construction of the drain. History: 1993 a. 456

(3) If the unit of government in chger of maintenance of a 88.71 Enlarging or supplementing existing drains.
highwaydecides taonstruct a new bridge across a drain, tfie of (1) Whenevetthe board is petitioned by the ownersoaé-tenth
cersin chage of such construction shall notify the drainbgard  of the lands in a district to entgr existing drains or to lay out and
thereofby registered mail addressed to the secretéttye board. constructnew drains in such district, or whenever the board is of
If the board within 10 days after receiving such notice notifies tirg opinion that the plan of drainage of the district is or will be
officersin chage of construction of the bridge that it desires sucimsufficientto efect a thorough drainage of such district or any
bridge to be constructed with a certain clear span, the bridge spaltion thereof, and that eniged or supplemental drains are
be constructed in accordance witie boards order If the boards  requiredto efect such drainage, the board shall cause to be pre
orderrequires the bridge to be built of greater span than is necgsredplans and specifications for tlemlagement of existing
saryfor proper drainage of flood waters, any excess cost resultiiginsor for the construction of siidient supplemental drains to
from such order shall be paid by the drainage district. completethe drainage of such district.

(4) Whenevetthe cleaning out, deepening or reconstruction of (1m) If thedrainage board is satisfied that the public health or
adrain crossing a public highway requires the lowering of a culelfarewill be promoted by the eniged or supplemental drains
vertthrough sucthighway in order to provide feictive drainage, andthatthe benefits from the drains will exceed the cost of con
the drainage board may proceed to lower such culvert only aft#ruction,the drainage board shall order the construction of the
obtaininga permit under $6.07 (2) In lieu of issuing a permit, enlargedor supplemental drains.
the authority in chage of maintenance of the highway may-pro  (2) The board shall estimate the cost of construction of the
ceedto do the work itself. Except as providedsir86.073 the  enlargementsr supplemental drains together with the cost of all
expensednvolved in such lowering shall be borbg the drainage additional bridges that the district must build and shall assess the
district, orasprovided by mutual agreement between the highwaystsagainst the lands benefited, as provided ir88s35 and

authorityand the drainage board. 88.36andin this subsection. The board shall award to each parcel
History: 1993 a. 456 of land the damages caused to the land by the supplemental work
L . . andshall assess benefits against the lands benefited bytée
88.69 District liable for damage to land outside its mentalwork. The benefits shall be apportioned and assessed so

boundaries. (1) A drainage district is liable for any damagesghatall assessed lands are required to pay a sum total for the con

resultingto lands outside its boundaries because of work dog@yction of the total drainage proportionate to the actual benefits
within its boundaries. In this subsection “damages” means Ofﬂébeivedby the lands from the total drainage.

suchdamages as could be recovered against a natural person figgiory: 1993 a. 456
like injury resultingfrom like work. No action shall be taken to
collectdamages to outside lands until themages actually have 88.72 Removal of dams or other obstructions in drain -
resulted. In cases of construction of new drains, the state may pege outlets. (1) The owners of more than one-tenthtoé
ceedpursuant to ch813 to prevent damage or injury tands landswithin any district may file with the drainage board a-eti
ownedby the state. tion setting forth:

(2) If through the construction of a drain by a higher district (&) That the drains constructed within such district do not
alower drainage district incurs extra expense in providiegns afford an adequate outlet for drainage;
to carry of the watersor remove the sediment flowing from the (b) That it is necessary in order to give an adequate outlet to
higherdistrict, the higher district is liable for such increased costemovecertain dams or other obstructions from waters or streams

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/statutes/1995/ch.%20788
https://docs.legis.wisconsin.gov/document/statutes/1995/86.07(2)
https://docs.legis.wisconsin.gov/document/statutes/1995/86.075
https://docs.legis.wisconsin.gov/document/acts/1993/456
https://docs.legis.wisconsin.gov/document/statutes/1995/ch.%20813
https://docs.legis.wisconsin.gov/document/statutes/1995/88.05(2)(b)
https://docs.legis.wisconsin.gov/document/statutes/1995/88.05(4)(b)
https://docs.legis.wisconsin.gov/document/statutes/1995/88.35
https://docs.legis.wisconsin.gov/document/acts/1993/456
https://docs.legis.wisconsin.gov/document/statutes/1995/88.35
https://docs.legis.wisconsin.gov/document/statutes/1995/88.36
https://docs.legis.wisconsin.gov/document/acts/1993/456

88.72 DRAINAGE OF LANDS Updated 95-96Wis. Stats. Database 2038

or to deepen, straighten or widen the same either within or bey@&177 Annexation of lands upon petition of owners.
the boundaries of such district; and (1) If owners of lands adjacent to any drainage district want the

(c) That the public health and the public welfare will be prdandsto be annexed to the district, they may file with the drainage
motedby such work and that the navigability of such waters &oarda petition for annexation. The petition must be sigritger
streamsand other public rightsherein will not be materially by more than one—half of all of the owners of lands in the proposed
impaired. annex,who shall represent more than one-third ofiaéinels in the

(2) Upon receiving a petition under sufd), the drainage Proposedannex, or by the owners of more than one-half of the
boardshall fix a time and place of a hearing on the petition af@ndsin the proposed annex. The petition shall describe the lands
shall cause notice of the hearing to be gi\/en undes 5 (2) (b) SOUghﬁO be annexed and shall set forth the naofidlse own_e_rs
to the persons specified in88.05 (4) (a)to the owner of any dam Of all of those lands so far as the owres known. The petition
soughtto be removed ant all riparian owners #gcted by the shallbe accompanied by a plat showing the original disanict
removal. the proposed annex.

(3) At the hearing on the petition, ainterested person may (2) If theundrained portion of the area proposed to be annexed
appearand contest its sfifiency and the necessity for the work to the district exceeds 200 acres, the drainage board shall request
If the drainage board finds that the petition has the proper numib@report described under&8.11 (3)and(5) from the department
of signers and that tofafd an adequate outlet it is necessary tof agriculture, trade and consumer protection on the annexation.
removedams or other obstructions from waters and streams whisfithin 60 days after the request, the departrsbatl prepare and
may be navigable, or to straighten, clean out, deepen or widen aetyirna copy of the report and its approvabi@approval, as pro
watersor streams either within or beyond the limits of the districtided under s88.35 (7)
the boardshall file an application with the department of natural (3) Whenthe drainage board receives the reports required by
resourcesas provided in s30.20 or 88.3], as directed by the g g88.11 the board shall fix a time and place of a hearing on the
departmenbf natural resources. Thereafteroceedings shall be petition under sub(1) and shall cause notieé the hearing to be
Blaedas provided in $30.200r88.31insofar as the same is apphcagiven under s88.05 (2) (bYo the persons specified ing8.05 (4)

: c

(4) Within 30 days after the department of natural resourcses?
hasissued a permit under30.200r88.31, the board shafiroceed
to estimate the cost of the work, including the expenses of the ; .
ceedingtogether with the damages that will result fromwloek, p('?‘}bfollowmg facts: . . .
andshall, within a reasonable time, award damages to all lands(®) That the petition has sicfent signers. _
damagedy the workand assess the cost of the work against the (b) That the landslescribed in the petition, together with any
landsin the district in proportion to the assessnuiienefits then additional lands recommended by the board for drainage, will be
in force. improvedby the proposed annexation.

(5) Thedrainage board may grant the petition and order the (c) Thatthe public health or public welfare will be promoted
additionalwork done only if the drainage board is satisfied thahy the annexation.

(a) The intended result can bdezftively achieved by addi (d) That the cost of construction will not exceed 75% of the
tional work at a reasonable cost; benefitsto be derived from the proposed work.

(b) The publicwelfare will be promoted by such additional (e) That the proposed work will not materially injure or impair
work; fish or wildlife habitat, scenic beaytthe conservation of natural

(c) The cost of such additional work, when added to all expgigsourcesor other public rights or interests.
sespreviously incurred by the district will n@xceed the total (5) If the boardinds the facts stated in sul) (a)to (c) and
benefitstheretofore assessed; and (e) but finds thathe cost of construction will exceed 75% of the

(d) A petition, which is the same in substance feafas the benefitsto be derived from the proposed work, the board rever
currentpetition, has not previously been denied by the drainatieeless shall annex the territory to the drainage district if, within

(4) Thedrainage board shall issue an order annexing the terri
tory to thedrainage district if at the hearing the board finds all of

board. 10 days of theorder being issued under s@b), the petitioners file
History: 1973 c. 3361993 a. 456 with the board a bond with didient sureties to be approved by
o ) the board and conditioned for the payment of the excess or the
88.73 Providing drainage for lands assessed but not petitionersdeposit and leave with the board a sum of money that

adequately drained. (1) Any person ownindands that have the hoard determines will cover the excess.
beenassessed for costs of constructionwhich are in need of (6) Upon issuance of the order annexing the territory to the

drainagebecause of being shuf éfom access to any distridtain ) gt : .
or because the slope of the land is such that it is impractical to d%ﬂg?ﬁ;ggggnggggggmage board shall proceed as provided
theland into a district drain without crossing the lands of othe History: 1093 a 456
may f'_le th the dramag_e board a Ve”f'wtmon stating _SUCh NOTE: 1993 Ws. Act 456 which substantially affects this section, contains
facts,including a description of the lands sought to be drained a#éknsive explanatory notes.
askingthat a drain be laid out from the petitioisdands to the dis
trict drain. 88.78 Annexation of benefited lands. (1) Wheneverny
(2) Thepetitioner and all personghose lands will be directly landsoutside a drainagdistrict are in fact receiving the benefits
affectedby the proposed drain map writing, waive any or all of any drain of such district but such fact was not evident or was
noticesof hearings and may consent to an immediate hearingioadvertentlyoverlooked at the time ofganization of the district,
the petition, upon which the drainage board may enter an ordestechbenefited lands may be annexed under the procedure pre
constructthe drain. The boarslorder shall include all of the pro scribedin this section.
visionsof 5.88.35 (1) If no written waiver or consent is filed by ~ (2) Any owner of land within the district may file with the
all persons immediately interested, the procedure on a petitigharda petition to have the benefited lands annexed to the district
underthis section shall beubstantially as outlined in #8.35and  andassessed benefits and assessed for costs as other féreds in
88-_35 district. The petition shall descriltbe benefited lands and how
History: 1991 a. 3161993 a. 456 they are benefited. Upon the filing of the petition, the drainage
district shall issue an order directing thlae owners of the bene
ENLARGEMENT, CONSOLIDATION, DIVISION fited lands be notified of the filing and the contents of the petition
AND DISSOLUTION OF DRAINAGE DISTRICT andrequiring the owners to show cause at a fitkex and place,
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not less than 20 days after the petition is filed, why their lands (c) The drainage distrietill not be materially injured by the
shouldnot be brought into the district and assessed. withdrawal of such lands.

(3) Any owner of lands sought to b@nexed may object to the  (2) The petition for the withdrawal shall be filed with the
petition at the hearing thereon. If the drainage board is satisfiedard. The board shall determine whether all benefits assessed
thatany or all of the lands are receiving benefits fromdiayrict againstthe land have been paid.
drain, the drainage board shall so find in writing and shall issue an(3) Whenthe petition has been filed, the drainage bell
orderrequiring that the benefited lands be mageart of the dis  fix the time and place offeearing on the petition and shall cause

trict. notice of the hearing to be given unde8&.05 (2) (b)o the per
(4) The board shall assess benefits and assess for costs $@1t specified in €8.05 (4) (b) If the drainage board finds that
awarddamages to each tract of the annexed lands. the conditions of sub(1) have been met, it shall issue an order
History: 1993 a. 456 detachingthe lands from the district. The drainage board may
requirethe petitioner to pay the expenses connected with the hear
88.79 Consolidation of drainage districts in process of ing.

organization. (1) Two or more drainage districtetitionedfor History: 1993 a. 456
or in the process of ganization mayupon order of the coutbe . ) .
consolidatedo form a single drainage district. Toeder of con 88-81 Proceedings to suspend operations of drainage

solidationmay be issued only after a public hearing as specifiditrict. (1) (a) Theowners of land representing 90% or more
in this section. of the confirmedenefits in a drainage district, excluding benefits

receivedby land owned by this state, may filéth the drainage

(2t) Thte consolid?tion g)rocess mdopdinti'tiatedf ter:thgr b;:jthe (anrda petition requesting that the board condecturther pre
courton I1s own motion, by recommendation of the Loard Maee jingsand incuron behalf of the district no further expense if
to the court, or by petition signed by the owners of at least 10%p, hetition is filed within 2 years after the ordeganizing the
thelands ineach of the districts sought to be consolidated. If Suﬁbstrict is issued under 88.34

districts are under the jurisdiction offéifent courts, the proceed (b) The ownersf land representing 67% or more of the-con

:Q?gtse?gr”ege conducted by the court having jurisdiction of t irmed benefits in a drainage district, excluding benefits received
) ) . . by land owned by this state, may file with the drainage board a
(3) Thecourt shall fix a time and place of a hearing on the praetition requesting that thieoard conduct no further proceedings
posedconsolidation and shall cause notafethe hearing to be ngincur on behalf of the district no further expense iffattion

givenunder s88.05 (1) (bjo the persons specified iné8.05 (4) s filed at least 2 years after the ordegamizing the district is
(b). If the court after the hearing is of the opinion that the drainage; ,equnder s88.34

districtswould bebenefited by the proposed consolidation, it sha
soorder giving a name to the consolidated district.
History: 1993 a. 456

(bm) Except as provideith par (bs), the owner of any land in

a drainage district may file with the drainage boargetition
requestinghat the board conduct no furth@oceedings and incur

on behalf of the district no further expense if the petition is filed
(1) Two or more existing drainagistricts mayupon an order atleast 20 years after the latest assessment for costs against land

issuedby the drainage board, mensolidated to form a single " the drainage district. ,
drainagedistrict. An order of consolidation may be issued only (bs) A state agencys defined in 5.6.61(2) (d) may not peti
aftera public hearing as specified in this section. ion for the suspension of op_e_ratlons of a_dralnage district. _

(2) The consolidation process mde initiated by a petition _(€) Upon receipt of a petition, the drainage board shall fix a
thatis signed by thewners of at least 10% of the lands in each &fleand place of a hearing on the petition and shall cause notice
the districts sought to be consolidated. of the hearing to be given undeB8.05 (2) (b)o the persons spec

. ) . .ified in s.88.05 (4) (b)
(3) Thedrainage board shall fix a time and place of a hearing f after the hearing the drai board finds that th .
on the proposed consolidation and shall cause notice of the hear (2) If after the hearing the drainage board finds that the peti
ing to be given under 88.05 (2) (b)to the persons specified in ion is signed by the required number of owners, that notice of the
5.88.05 (4) (b) If after the hearing the drainage board is of tHa€&ringwasproperly given, and that the conditions of s(&).

opinionthat the drainage districts would be beneftigdhe pre avebeen met, it shall issue an order directing that no more work
posedconsolidation, it shall so ordegiving a name to the consoli bedone in or expense incurred on behalf of the district. The order
dateddistrict. ’ doesnot dissolve the district or in any wayfexdt existing con

L tracts. The district remains liable for all its debts existing at the
_(4) Uponentry of the order of consolidation, the records of thgye of issuance of the drainage board order suspending-opera
districtsso consolidated shall be the recoefishe consolidated {jong andthe board shall continue to levy such additional assess
district. mentsfor costs as are necessary to meet existing obligations.
(5) Assessmentmade against lands in the several districts so (3) As a condition of issuing the order under s@®), the
consolidatedshall remain in full force anthe lien thereof is not grainageboard shall require the petitioners unthés section to
affected by such consolidation. paythe expenses of the hearing under this section and all-expen
(6) After such consolidatiorthe benefits of the consolidatedses,if any, incurred in connection with specific currearbjects
district may be reassessed to render them just and equitable ahasecompletion wouldcbe afected by the drainage board order
basisfor future assessments for costs, subject 8892 (4) An order suspendingperations of a drainage district
History: 1993 a. 456s.100, 101 remainsin efiect until a like application upon like notice request

exg‘g;g,ylggé\s’y's' Act 456 which creates this section, contains extensive i, 1t work be continued is heard and determined in favor of
petitioners.

History: 1977 c. 4491983 a. 4831993 a. 456

88.791 Consolidation of existing drainage districts.

88.80 Withdrawal of lands from drainage district.
(1) Any person owning landwithin a drainage district may
underanorder issued by the drainage board, withdraw the lan nersof land representing 90% or more of the confirhede

from the district.if: ) . fits in a drainage district, excluding benefits received by land
(a) All benefits assessed agaissich lands have been paidgwnedby this state, may file with a court having jurisdictiam

8.82 Dissolution of drainage districts. (1) (a) The

and this matter a petition for the dissolution of the distifithe petition
(b) The lands to be withdrawn will receive no benefit from this signed by those owners andhg petition is filed within 2 years
drainagedistrict; and afterthe order agganizing the district is issued undeB8.34
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(b) The ownerf land representing 67% or more of the-cor88.83 Transfer of district to city or village jurisdiction.
firmed benefits in a drainage district, excluding benefits receivétl) The owners of anajority of the land in any drainage district
by land owned by this state, may filéth a court having jurisdic locatedentirely within the corporate limits of a city or village may
tion on this matter a petition for the dissolution of the district if thgetition the drainage board having jurisdictiontbé district to
petitionis signed by those owners and if the petition is filed at ledastinsferjurisdiction thereof to the city or village.

2 years after the orderganizing the district isssued under s.  (1m) Theowners of a majority of theand lying within the cor
88.34 poratelimits of a city or village in any drainage district located
(bm) Except as provideith par (bs), the owner of any land in partially within thecorporate limits of a city or village may peti
adrainage district may file with the court a petition fordigsold  tion the drainage board having jurisdiction of the district to trans

tion of the district if thepetition is filed at least 20 years after théer jurisdiction of that part of the district located within the city
latestassessment for costs against land in the drainage distriatillage to the city or village if the district and the city or village are

(bs) A state agencs defined in £6.61(2) (d), may not peti  in agreement regarding the terms of transfer
tion for the dissolution of a drainage district. ~ (1r) Theowners of a majority of the land lying within the fim
(c) In any county in which all land has been incorporated-in cis of a town in any drainage district located partially within the

ies or villages, the county board of supervisors is authorized to fii8its of the town may petition the drainage board having jurisdic
the petition. tion of the district to transfer jurisdiction of that part of the district

docatedwithin the town to the town if the district and the town are
dp agreement regarding the terms of transfBne provisions of

tion and shall cause notice of the hearing to be given urgii0s  SUPS{3), (4) and(S) governing the transfer of a sectioiw drain

(1) (b) to the persons specified undeB8.05 (4) (b) agedistrict to a cityor village are applicable to a transfer under this
(2) No district shall be dissolved until all its debts have bees#bsectlon. - - . . .
paid unless: (2) Uponreceiving a petition under this section the drainage

boardshall fix the time and place of the hearing on the petition and

h (a)b Fungs to %a)é sqtchhtﬁebts, irt'dt]ding any interest there%‘ﬁallcause notice of the hearing to be given unde8.95 (2) (b)
avebeen deposited wi e county treasurer; or to the persons specified in&8.05 (4) (b)

(b) The lands of the district have been assessédte full
amountof the confirmed assessed benefits and sisskssments tio
eitherhave been paid in fullr tax certificates have been issued fo& by a majority ofthe owners in that part of the district lying

thelands under s74.57. _ _ within the corporate limits of a city or village, it shall issare
(3) If thecourt s satisfied upon the hearing that the conditioRgdertransferring jurisdiction of the district or part of the district
statedin sub.(2) have been met, that the petition is signed by thg the city or village. If the order transfers jurisdiction of the entire
requirednumberof owners, and that the public welfare will beyistrict, the drainage district shaibase to exist as a district under
promotedby dissolution of the district, &hall enter an order dis this chapter and shall automatically come under the jurisdiction of
solvingthe drainage district. If the court enters an order dissobye governing body of the city or village in which the district is
ing the drainage district, it shall order dissolution of the entilgcated. If the order transfers jurisdiction of only a part of the dis
drainagedistrict and may not order dissolution of part of the digyict, the section transferred shall automatically come utiter
trict. jurisdiction of the governing body of the city or village in which
(4) If the county treasurer has band any funds belonging tothe district is located After a transferall proceedings with refer
suchdissolveddistrict, the treasurer shall forthwith make distribuenceto the drainage districtr part of the district shall be under the
tion thereof among the several landowners in the district in preity or village drainage law
portionto the last confirmed assessment of benefits in the dlStrlCt(4) As an alternative, proceedings coveredhig section may
If there isany doubt as to the ownership of such lands, the ownggsinitiated by a resolution of thgoverning body of a city or vil
claiming the right to participate in such furatsall make satisfac |age. The resolution shall state that the city or village is willing
tory proof of ownership to the court. to accept thelrain or part of the drain and to administer it under
(5) If the county treasurer has fundis hand belonging to a thelaws pertaining téhe operation of drains by the city or village,
drainagedistrict which has been inactive for 6 or more years, f@ndthat the public interesequires that the city or village take
or she shall publish in the coungs a class 3 notice, under @85 overthe operation of thdrain or part of the drain. The resolution
anotice of intent to file with the court having jurisdiction thereohall be published as a class 1 notice unde®8b. The cityor
a petition for dissolutiowf the drainage district, except that suclvillage may petition the drainage board having jurisdictiothef
notice is not required if funds on hand are less than $8@tety  drainto issue an order transferrifisdiction of the district or
daysafter the last publication provided for in this subsection, thpartof the district to theity or village. No hearing may be held
countytreasurer shall file such petition together withjections, on the petition until 30 days have elapsed from the date of publica
if any and if dissolution is ordered, such funds held by the courtign of the notice. A copy of the petition, together with a copy of
treasuresshall revert and pass to the county for the benefit of thtee resolution, shall be served on the county clerk of the county in
county If the fundson hand are less than $100, such funds shathich the drain is located, and also upon the board having juris
automaticallyrevert and pass to the county general fund. diction of the drain. After the hearing the drainage board may
(6) Any drains which have been constructed by a drainage disuean ordettransferring jurisdiction of the drain or part of the
trict dissolved under this section or under prior law shall remaiainto the city or village. If an order is issued that transfers juris
commonwaterways for the use of all landowners in the dissolvétiction of the entire district, the drainage district shall cease to
district. Any such landowner magnake repairs thereto at theexistas a district under this chapter and shall automatically come
landowner’sown expense. Any person whio any manner _under_ the JUI'IS_dIC_tIOf_] of the governing body of the city 'or_V|IIage
obstructsor injures any such drainlisble for all damages causedin which the district is located. If the order transferssdiction
to any person thereby and in addition may be fined not more tiefronly apart of the district, the section transferred shall autemati
$100. cally come under the jurisdiction of the governing bofithe city

(7) In the alternativén any county in which all land has beerP" Village in which the district is located. After a transépro
incorporatedn cities or villages if a drainage board is abolishege€dingswith reference to the drainage distactpart of the dis
or if a drainage district passes out of existence, any funds belfgt Shall be under the city or village drainage.law
held by the county treasurer shall revert sads to the county for  (5) Upon entry of the order transferrirjgrisdiction of such
the benefit of the county district to such cityor village, the county treasurer shall pay to the
History: 1975 c. 324421; 1983 a. 4831987 a. 3781991 a. 323161993 a. 456  City or village treasurer of such city or village all moneys in the

(3) If the drainage board finds upon the hearing that the peti
n is signed by the owners of a majority of the land in the district,
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countytreasureis hands which belong to such drainage districtounty, railroad company or department of transportation had
Uponentry of an order transferring jurisdiction of a pafra dis  actualnotice of the claim within 3 years after the alleged damage
trict to the city or village iwhich it is located, the county treasureoccurredandthe claimant shows to the satisfaction of the court
shallpay to the city or village treasurer a proportional shatkeeof thatthe delay or failure to give the requisite notice has not been
moneysin the county treasurarhands which belong to the drain prejudicial to the defendantity, village, town, countyrailroad
agedistrict based upon assessed benefits transferred less a prammpanyor department of transportation.

tional share of outstanding indebtedness. (3) (@) It is the duty of every owner or user of land who
History: 1979 c. 10s.60 (11); 1991 a. 3161993 a. 456 constructsany building, structure or dike or otherwise obstructs
the flow of stream water through any watercourse or natural or
RIGHTS OF DRAINAGE; PRNATE DRAINS; man-madehannel or obstructs the flow of surface wéteough
MISCELLANEOUS PROVISIONS any natural or man—-made channel, natural depression or natural
drawthrough which surface waters naturally flow:
88.87 Road grades not to obstruct natural drainage, 1. To provide and at all times maintain afsiént drainage
landowners not to obstruct highway drainage; reme - Systemto protect a downstream highwayrailroad grade from

dies. (1) Itis recognized that the construction of highways anjfateérdamage or flooding caused by such obstruction, by direct
railroadgrades must inevitably result in some interruption of arlid the flow of surface waters into existing highway or railroad
changes in the preexisting natural flow of surface waters and tfEginagesystems; and

changesn the direction or volume of flow of surface waters are 2. To protectan upstream highway or railroad grade from
frequently caused by the erection of buildings, dikes atlter waterdamage or flooding caused by such obstruction, by permit
facilities on privately owned lands adjacent to highways and railng the flow of such water away from the highway or railroad
roadgrades. The legislature finds that it is necessary to contgpdesubstantially as freely as if the obstruction had not been
andregulate the construction and drainage of all highways aoctated.

railroadgrades so as to protect property owners from damage to(h) Whoever fails oneglects to comply with a duty imposed
lands causedby unreasonable diversion or retention of surfaasy par (a)is liable for all damages to the highwayrailroad grade
watersdue to a highway or railroad grade construction @nd caused by such failure or neglect. The authority ingehaf main
imposecorrelative duties upoawners and users of land for thetenanceof the highway or the railroad company which -con
purposeof protecting highways and railrogdades from flooding  structedor maintains the railroad grade may briy action to

or water damage. recoversuch damages. An action under thésagraph shall be
(2) (@) Whenever any countyown, ci.ty village, railroad commencedvithin the time provided by 893.590r be barred.
companyor the department of transportation has heretafore (c) The authorities in chge of maintenance of highways or

structedand now maintains or hereaftanstructs and maintains rajlroad companies maintaining railroad grades and their agents

any highway or railroad grade in or across any marsh, lowlanghdemployes may enter any lands for the purpose of removing an
natural depression, natural watercourse, natural or man—-magigstructionin a watercourse or highway drainatjeh which is
channelor drainage course, it shall not impede the general flowgfviolation of par(a) and which is flooding or causing damage
surfacewater or stream water in any unreasonable manner sq@g highway under its jurisdiction.

to cause either an unnecessary accumulation of waters flomding (4) If a railway company fails to comply with syB), any per

water—soakingiplands oan unreasonable accumulation and di : . ) . 4
. . naggrieved thereby may file a complaint with thcef of the
chage of surface waters flooding or water-soaking lowlands. %gmn?igssioneof railro)allds s):atting forth I?he facts. Théiad shall

suchhighways and railroad grades shalldoastructed with ade . : : : :
; DL . vestigateand determine the matter in controversy in accordance
quateditches, culverts, and other facilities as may be feasible, ¢ rP] ch. 195, and any order it makes in such proceedingthes

sonant with sound engineering practices, to the end of maintain . :
asfar as practicable the original flow lines of drainage. This-pa gﬁ:ﬂ;]eitgz;s an order in any other proceeding propiendyight

graphdoes not apply to highways or railroad grades used to hOlgh o ©" 1077 - oo, 1654 (8) () () (: 1979 ¢. 3231981 c. 3471993 a. 16
andretain water for cranberry or conservation management pyss 4s¢ '

poses. Sub.(2) (c) requirements are mandatory conditions precedent to bringing action

(b) Drainage rightand easements may be purchased or chgg?g?lif]%ct?gsgxfn v Town of Manitowoc Rapids, 150 W (2d) 929, 442 NW (2d)

demnedby thepublic authority or railroad company having €0n " statutepreempts common law claims; claims period ur@1(c) begins to run
trol of the highway or railroad grade to aidthre prevention of whenthe damage is first discovered and is not exteifdiamage continues. Pruim
damageto property owners which might otherwise occur as VaTown of Ashford, 168 W (2d)14, 483 NW (2d) 242 (Ct. App. 1992).
resultof failure to comply with pa) e gEbges ndingthat allaad wee o saponsibe for ncreased e o tha

(c) If a city, village, town, county or railroad company or the. Comm. of Tansp. 170 W (2d) 543, 489 NW (2d) 672 (Ct. App. 1992).
departmenbf transportation constructs anhintains a highway
or railroad grade not in accordance with.gaj, any property 88.88 Railroad to construct ditch or sluiceway across
ownerdamaged by the highway or railroad grade mdthin 3  right-of-way. (1) Whenever the owner of land desires to drain
yearsafter the alleged damage occurred, file a claim with tiiee same by a blind or open ditch and, to properly drain such land,
appropriategovernmental agency or railroad compaffiie claim aconnecting ditch or sluicewashould be constructed across the
shall consistof a sworn statement of the alleged faulty construgight—of-wayof a railway companysuch owner shalile with the
tion and a description, didient to determinahelocation of the depotagent of such company nearest to such land a wgtitn
lands,of thelands alleged to have been damaged by flooding ien stating thekind of ditch proposed to be built and requesting
water—soaking.Within 90 days after the filing of the claim, thethe company to construct a ditch or sluicewaross its right—
governmentahgency or railroad company shall either correct th—waywhich will conform thereto. \thin 60 days after the fil
causeof the water damage, acquire rights to use the land for-draimg of such petition, the railway company shall construct such
ageor overflow purposes, or deny the claim. If the agency or conlitch or sluiceway The petitioner shall pay the cost of such-con
panydenies the claim or fails to take any action within 90 daysruction and shall assume all expenses in connection with main
after the filing of the claim, the property ownaray bring an tainingsuch ditch or sluiceway on the railroadght—of-way
actionin inverse condemnation under 82.or sue for suclther (2) If the railway companiails to comply with sub(1), the
relief, other than damages, as may be just and equitable.  personaggrieved thereby may file a complaint witie ofice of

(d) Failure to give the requisite notice by filing a claim undghe commissioner of railroads setting forth the facts. Tlieeof
par. (c) does not bar action on the claim if the citjlage, town, shall investigate and determine the matter in controversy in
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accordancevith ch.195, and any order it makes in such proceedvasremoved and shall be collectedaker special assessments

ing has the sameffect as an order in any other proceeding profre collected.

erly brought under ch95. (3) Wheneverany natural watercourse beconmsstructed
History: 1977 c. 2%5.1654 (9) (f) 1981 c. 3471993 a. 16123 490 throughnatural causes, the owner or occupant of any ldads

aged by the éfct which the obstruction has upon the flovitlaf

watermay go upon the land where the obstruction is located and

b%/moveit at that persos’own expense. Such person is not guilty

respass for entry upon the land but is liable for damage caused
ops or structures. The rights and privileges conferred by this

88.89 Roads not to obstruct natural  watercourse.

(1) Wheneverany embankment, grade, culvert or bridgelud-
ing the approaches to the culvert or bridge, built or maintained
any person across a natural watercourse or natural draw obstrfbc

causingthe obstruction to be removed.

the embankment, grade, culvert or bridge shall gelahe water tJc¥§(4) This section does not in any manner limit the scope of s.
.87.

way through the embankment, grade, culvert or bridge and
approachethereto so that it will not seck or divert waters upon History: 1991 a. 3161995 a. 315
landsin the district. Beforeproceeding under 88.90 (3), one must obtain permit under 30.20. .State v
(2) The drainage board ¢ine owner of any land upon whichDwyer,91 W (2d) 440, 283 NW (2d) 448 (Ct. App. 1979).
water is set back or diverted by the obstruction described in s
(1) may serve notice upon the owner or maintarfi¢ne embank
ment,grade, culvert or bridge to erd@the opening for the water
way or to make new openings ander to permit the water to pas
without being set back or diverted onto the lands of the distri
If the owner of or person maintaining the embankment, grade, b . - . A
vertor bridge fails to complyith the directive of the notice within >0 Without first obtaining the written consent of the drainage
60 days after receiving the notice, the drainage board on its owfdm other person or authority in charof such ditch.

behalf, or on petition of the injured landownenay conduct a _ (2) Any person violating this section may be fined not more
hearingunder sub(3). than$100 and in addition isable to the drainage district and to

(3) Upon receipt of a petition under suf2), the drainage all persons whose ditches or lands are injured by such obstruction

boardshall fix the time and place of a hearing on the petition aﬁ%.an d.amages caused by the obstruction.
; . . istory: 1975 c. 108

shallissue an order to the owner or maintainer of the embankment,
grade,culvert or bridge to show cause why an order directing ti88.92 Private drains not to be connected with district
vyork to be done shoulq not be |ssue§k.t.least 10 days before thedrains. (1) Except as provided in 88.93no person may cen
time fixed for the hearing on the petition, trelerto show cause nectany drain with a district draimxtend any drain that connects
shallbe served on the owner or maintajreron both if both are with a district drain or remove any spoil bank except under written
namedin the petitionas prescribed in 801.11for the service of plansand specifications approved by the drainage baad
asummons. underany conditions imposed by the drainage board. The-drain

(4) If the drainage board is satisfied that the embankmeageboard may issue an order directing the removal or modifica
grade bridgeor culvert so obstructs the watercourse or draw thébn of a drain connected or extended in violation of this section
it causes water to be set back or diverted upon lands in the draimagissue an order directing the restoration of any spoil bank
district, the drainage board shall issue an order to the oamerremovedin violation of this section, including violations that
maintainerof the embankment, grade, bridge or culvert to galaroccurredbefore May 13, 1994.
the waterway or construct a new waterwtyough the embark  (2) (a) In this subsection, “damages” includes the payments
ment,grade, bridge or culvert, as the facts warrant. The periodtphtthe drainage district would haveceived during the time that
time that the embankment, grade, bridge or culvert has ineertheillegal connection or extension existed if the territory drained
existences no defense to a proceeding under this section. by the illegal connection or extension had been annexed to the dis

(5) Any person who fails to complyith an order issued undertrict and arassessment for connection of the drain und&s.405
this section is liable to the injured party for all damages cagedhadbeen levied.
thefailure. (b) Any person who violates sufd) is liable to the district for

History: Sup. Ct. Order67 W (2d) 585, 774 (1975)977 c. 4491993 a. 456  g]| damages caused by the violation.
1995a. 225 -
(3) Theboard shall presenaecopy of any plans and specifica

88.90 Removal of obstructions from natural water - tionsapproved under sufi).
courses. (1) Whenever any natural watercourse becomesHistory: 1993 a. 456

obstructedso that the natural flow of water along the same g5 g3 Right to take water from drainage ditch. Any
.retahrdedayftﬁlqe rlwegcilgent ﬁcﬂo'&g the qwnptzlcupan(jt Oqu PErson q\ynerof lands which are located in or which adjoin a drainage dis
In chage o tt efan OT Wd'c dt strugtlgn 1S o%ateb,tt € OWN€Tirict and which border on a drainage ditch may take water from
or occupant of any lands damaged by such obstruehed  o,ch gitch for use in flooding lands for cranbexylture or for
requestthe removal thereof by giving notice in writingsach jioation, if such water is taken from the ditch in suctanner

O\t/)vnter, (t).ccqplant E[)rdperson in clygr of the land on which the ,qnt 1o injure the ditcland the taking thereof does not materially
obstructionis located. defeatthe purposes of such drainage and, in case the water is to

(2) If the obstruction is not removed within 6 days after receigg ysed for irrigation, the permit required unde3&18 (2) (a) 2.
of such notice and if the obstruction is located in a village or towkysheen obtained.

the owner or occupant of the damaged lands may make complainfistory: 1985 a. 60

to the village or town board, filing &he same time a copy of the ) o

notice. The village trustees or town supervisors, after viewing t8.94 Drains for individual landowners. (1) Whenever
watercourseand upon being satisfied that the complaint is jusany owner of agricultural lands desires to install drainage upon not
shallmake recommendations in writing to the owneoccupant morethan 80 acresf such land, the owner may present a petition
of the lands where the obstruction is located, for the removaltgfthe drainag@oard orif there is no drainage board in the county
such obstruction. If such recommendations are not followedo the town supervisors of the town in which such land is located.
within a reasonable time, tivillage or town board shall order theSuchpetition shall set forth that:

obstructionremoved. The cost of view and of removal shall be (a) Thepetitioner desires to install drainage upon agricultural
chargedand assessed against the lands from which the obstructammdsowned by the petitioner;

38:91 Penalty for placing obstruction in ditches.

(1) Exceptas authorized by 88.93 no persorshall place any

§<ind of obstruction to the free flow of watencluding any soil
ilfully depositedjn any drainage ditch, constructed under any

gl\}. inagdaw of this state or lawfully constructed by any other per
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(b) Because of the contour of the land there is no suitable oullesbeen paid to the landowners entitled thereto. The order also
on lands owned by the petitioner; shallcontain a description of the location of the drain and specifi

(C) The proposedrain will promote the genera| Welfare an(pationstherefor LandS of OtherS Sha” not be assessed for costs
hea'thof the Community; eventhough benefited by the drain.

(d) Itis impractical for the petitioner to drain the land without, (4) Within 10 days after the making of an order laying out a
crossingthe lands of others; and rain, the board or supervisors shall cause a copy of the order to

(e) Itis desiredhat a drain be laid out to a suitable natural ouge sent by registered mail to each owner through whose lands the

g - ; rainwill pass,but failure to mail the copy within 10 days does not
let, specifying the course of the drain and location of the propo dertheporder void. Sucbrder is fina%nless appeal%ad from to

outletand ownership of land&rough which such proposed drainye circuit court within 30 days after the mailing of the copy
wouldbe laid. - . thereofas provided in this subsection.

(2) After receiving the petition the drainage board or supervi (5) jthin 30 days after the time for appeal fréime order has
sorsof the town shall promptly fix the time and place of a hearingipired or after the order is confirmed on appehk board or
onthe petition anghall give notice of the hearing unde88.05  sypervisorshall cause a copy of the orderbe recorded with the
(2) (b) to theowners and occupants of all lands through or alonggisterof deeds of the county in which the lands are located.
whichthe drain may pass and to the persons specifie@B@5 Thereuponthe drain becomes a public drain and applicant
(4) (a). may proceed with construction after having paid any excess of

(3) At the time and place fixefdr hearing, the drainage boarddamage®ver benefits as specified in the order
or town supervisorshall meet and hear all interested persons (6) This section does not authorize entry upon lands of another
wishingto appear for or against the petition. If the board or sup&¥ithout the consent of the owner thereof during any time when
visorsdecide that the facts set out in the application are true, tttareis any growing crop osuch land, and no order issued under
adrain is necessary and that the benefits will exceed thetosthis section is déctive to authorize such entry
constructionthey shall by order lay out a drain through which (7) This section doesot apply to the installation or construc
applicant'slands may be drained as a public drain. Otherwisgon of a drain across the right—of-way of any railr@aanpany
they shall deny the application. An order laying out a drain sh@ltoceedinggor which shall be as provided ing8.88
specifythe benefits and damageddnds of others through which  (8) Expensesncurred by the drainage board under this section
suchdrain will be laid out and shall provide that the drain maty shallbe paid by the petitioner
be constructed until the excess of damages over benefdByif  History: 1991 a. 3161993 a. 301456, 490,
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