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1997 WISCONSIN ACT 55

AN ACT to renumber and amend 100.30 (2) (a)toamend 100.30 (2) (b),L00.30 (2) (c) 1. a., 100.30 (2) (d), 100.30
(2) (), 100.30 (2) (g), 100.3@) (L) (intro.), 100.30 (2m) (a), 100.30 (2m) (b), 100.30 (3), 100.30 (5) (a), 100.30
(6) (&) 7. and 814.04 (intro.); atalcreate 100.26 (9), 100.30 (2) (a), 100.30 (2) (am) 1m., 100.30 (2) (c) 1g., 100.30
(2) (c) 1r, 100.30 (2) (cg), 100.30 (2) (cj), 100.30 (2) (cL), 100.30 (2) (cm), 100.30 (2) (j), 100.30 (2) (m), 100.30
(2m) (c), 100.30 (5m), 100.30 (6) (a) 9. and 100.30 (7) of the statetaing to: the regulation of the sale of mer
chandiseébelow cost and providing penalties.

amarkup tocover a proportionate part of the cost of doing
businesswhich markup, in the absence of proof of a-less
er cost, shall be 6% of the cost to the retailer as herein set
forth.

SecTioN 3. 100.30 (2) (a) of the statutes is created to
read:

100.30(2) (a) “Averageposted terminal price”
meanghe average posted rack price pablished by a
petroleumprice reportingservice, at which motor vehicle
fuel is offered for sale at the close of business on the de
terminationdate by all refiners and wholesalers of motor
vehiclefuel at a terminal plus any excise, sales or use
rettesor other tobacco productgrmented malt bever  taxesimposed on the motor vehicle fuel or on its sale, any
agesgr intoxicating liquor or wine-or-motorvehiclefuel, costincurred for transportation and any otlrages
“cost to retailer” means the invoice cost of the merehan thatare not otherwise included in the average posted rack
diseto the retailer within 30 days prior to the date of sale, price. In thisparagraph, “average” means the arithmetic
or replacement cost of the merchandise to the retailer mean.

The people of the state of Wisconsin, represented in
senate and assembly, do enact as follows:

SectioN 1. 100.26 (9) of the statutes is created to
read:

100.26(9) Any person who violates s. 100.30 (7) (a)
is subject to a forfeiture of not lefgan $50 nor more than
$200for each violation.

SecTioN 2. 100.30 (2) (a) of the statutes is rerum
bered100.30 (2) (am), and 100.30 (2) (am) 1., as renum
bered,is amended to read:

100.30(2) (am) 1. With respect to the sale of ciga

whicheveris lower less all trade discounts except-cus

SecTioN 4. 100.30 (2) (amiLm. of the statutes is

tomarydiscounts for cash, plus any excise taxes imposedcreatedo read:

on such merchandise or tkale thereof other than excise
taxescollected by the retaileand anycost incurred for
transportatiorand any other chgesnot otherwise in

100.30(2) (am) 1m.With respect to the sale of motor
vehiclefuel, “cost to retailer” means the following:
a. In the case of the retail sale of motor vehicle fuel

cludedin the invoice cost or the replacement cost of the by a refiner at a retail station owned or operated edther

merchandis@s herein set forth, to which shall &dded

rectly or indirectly by the refinethe refinets lowest sel

* Section 9911, WiscoNsIN STATUTES 1995-96: Hiective date of acts. “Every act and every portion of an act enacted by the legislatu
the governotrs partial veto which does not expressly prescribe the time when it tatssbill take ééct on the day after its date of publicati
asdesignated” by the secretary of state [the date of publication may not be more than 10 working days after the date of enactment].
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ling price to other retailers or to wholesalers of moter ve transportatiorand any other chgesnot otherwise in
hicle fuel onthe date of the refines retail sale, less all  cludedin the invoice cost of the motor vehicle fuel to
tradediscounts except customary discounts for cash, pluswhich shall be added a markup to cover a proportionate
anyexcise, sales arse taxes imposed on the motor ve part of the cost of doing business, which markup, in the
hicle fuel oron its sale and any cost incurred for trans absenc®f proof of a lesser cost, shall be 3% of the cost

portationand any other chges not otherwise included in
theinvoicecost of the motor vehicle fuel, plus a markup

to the retailer as set forth in this subd. 1m. d.
e. In the case of a retail sale of motor vehicle fyel

of 9.18% of that amount to cover a proportionate part of a person other than a refiner at a place otn a retail
the cost of doing business; or the average posted terminaktation,the invoice cost of the motor vehicle fuel to the

price at the terminal located closest to the retail station

retailerwithin 10 days prior to the date of the salether

plusa markup of 9.18% of the average posted terminal replacementost of themotor vehicle fuel, whichever is

price to cover a proportionate part of the cost of doing
businesswhichever is greater

b. In the case of the retail sale of motor vehicle fuel
by a wholesaler of motor vehicle fuel, who is not a refiner
at a retail station owned or operated either directly-or
directly by the wholesaler of motor vehicle fuel, the in
voice cost of the motor vehicle fuel to the wholesaier
motorvehicle fuel within 10 days prido the date of sale,
or the replacement cost of the motor vehicle fuel, which
everis lower less all tradeliscounts except customary
discountdor cash, plus any excise, sales or use taxes im

lower, less all trade discounts except customary dis
countsfor cash, plus any excise, sales or use taxes im
posedon the motor vehicle fuel or on its sale and any cost
incurred for transportation and any other afj@s not
otherwiseincluded in the invoice cost the replacement
costof the motor vehicle fuel to which shall be added a
markupto cover a proportionate part of the costloing
businessywhich markup, in the absence of proof of a-less
er cost, shall be 3% of thepst to the retailer as set forth
in this subd. 1m. e.

SecTion 5. 100.30 (2) (b) of thetatutes is amended

posedonthe motor vehicle fuel or on its sale, and any cost to read:

incurred for transportation and any other ajp@s not

otherwiseincluded in the invoice cost or replacement
costof themotor vehicle fuel, plus a markup of 9.18% of
thatamount to covea proportionate part of the cost of

100.30(2) (b) “Cost to retailer” and “cost to whele
saler’as defined in pars—{&m)and (c) mean bona fide
costs;and purchases made by retailers, avtiblesalers,
wholesalersf motor vehicle fuel and refineet prices

doing business; or the average posted terminal price atwhich cannot be justified by prevailing market condi
the terminal located closest to the retail station plus a tions within this state shall not be used in determining

markupof 9.18% of the average posted terminal price to

covera proportionate part of the cost of doing business;

whichever is greater

c. In the casef the retail sale of motor vehicle fuel
by a person other than a refiner or a wholesalenatbr
vehiclefuel at a retail station, the invoice cost of the
tor vehicle fuel to theetailer within 10 days prior to the
dateof sale, othe replacement cost of the motor vehicle
fuel, whichever is lowerless all trade discounéxcept

costto the retailer and cost to the wholesalBrices at
which purchases of merchandise other than moter ve
hicle fuel are made by retailers or wholesalers cannot be
justified by prevailing market conditions in thiate
when they are below the lowest prices at which the
manufactureor producer of such merchandise sells to
otherretailers or wholesalers in this state. Priceghath
salesof motorvehicle fuel are made by retailers, whole
salers,wholesalers of motor vehicle fuel amefiners

customarydiscounts for cash, plus any excise, sales or cannotbejustified by prevailing market conditions in this

usetaxes imposed on the motor vehicle fueboits sale
and any cost incurred for transportation and atlyer
chargesot otherwise included in the invoice cost or the
replacementost of the motovehicle fuel, plus a markup

statewhen they are below the applicable cost to retailers
andcost to wholesalers specified under pars. (ang

().
SecTioN 6. 100.30 (2) (c) 1. a. of the statutiss

of 6% of that amount to cover a proportionate part of the amendedo read:

costof doing business; or the average posted terminal

100.30(2) (c) 1. a. Vith respect to the sale of ciga

price at the terminal located closest to the retailer plus arettesor other tobacco producttgrmented malt bever

markupof 9.18% of the average posted terminal price to

covera proportionate part of the cost of doing business;

whichever is greater

d. Inthe case of a retail sale of motor vehicle fuel by
arefiner at a place other than a retail station, the réfiner
lowestselling price to otheretailers or to wholesalers of
motorvehicle fuel on the datef the refinets retall sale,

agesgr intoxicating liquor or wine,-er-motor-vehicle-fuel,
“costto wholesaler” means, except as provided in subd.
1. b., the invoice cost of the merchandis¢he wholesal
erwithin 30 days prior to the datd sale, or the replace
mentcost of the merchandise to the wholesaiéichev

er is lower, less all trade discounts except customary
discountdor cash, plus any excise taxes imposethen

lessall trade discounts except customary discounts for salethereof prior to the sale at retail, and any d¢ost
cash,plus any excise, sales or use taxes imposed on theurredfor transportation and any other des not other

motorvehicle fuel or orits sale and any cost incurred for

wiseincluded in the invoice cost or the replacement cost
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of themerchandise as herein set forth, to which shallbe  Section 10. 100.30 (2) (cj) of thetatutes is created
added except for sales at wholesale betwadrlesal to read:

ers,a markup to cover a proportionate part of the cost of  100.30(2) (cj) “Existing price of acompetitor”
doingbusiness, which markup, in the absence of proof of meansa price being simultaneoushfafed to a buyer for
alesser cost, shall be 38bthe cost to the wholesaler as merchandisef like quality and quantity by a person who

hereinset forth. is a direct competitor of theetailer wholesalerwhole
SecTioN 7.100.30 (2) (c) 1g. of thstatutes is created  salerof motor vehicle fuel or refiner aritbm whom the

to read: buyercan practicably purchase the merchandise.
100.30(2) (c) 1g. Wth respect tdhe wholesale sale SecTion 11. 100.30 (2) (cL) of the statutesdeeated

of motor vehicle fuel by a refingfcost to wholesaler”  to read:

meanghe refinets lowest selling price to other retailers 100.30(2) (cL) “Petroleum price reporting service”

or to wholesalers of motor vehicle fuel on the date of the meansa wholesale petroleum product price reporting
refiner'swholesale sale, less all trade discoutsept servicethat is recognized nationwide.

customary discounts for cash, plus any excise, sales or Section 12. 100.30 (2) (cm) of the statutes is created
usetaxes imposed on the motor vehicle fueboits sale toread:

and any cost incurred for transportation and arlyer 100.30(2) (cm) “Refiner’ means a manufacturer
chargesiot otherwise included in the invoice cost of the produceror refiner of motor vehicle fuel.

motorvehicle fuel, to which shall be added a markup to SecTion 13.100.30 (2) (d) of the statutes is amended
cover a proportionate part of the cost of doing business,to read:

which markup, in the absence of proofafesser cost, 100.30(2) (d) “Replacement cost” means the cost
shallbe 3% of the cost to the wholesaler as set forth in thiscomputedas specified in pa¢a) (am)or (c) at which the
subdivision. merchandissold could have been bought by te&iler
SecTioN 8. 100.30 (2) (c) 1rof the statutes is created or, wholesaler or wholesaler of motor vehicle faeany
toread: time if bought in the same quantity as the retaslex;

100.30(2) (c) 1r. With respect to the wholesale sale wholesaler’sor wholesaler of motor vehicle fuglast
of motor vehicle fueby a person other than a refiner purchaseof the said merchandise.
“costto wholesaler” means the invoice cost of the motor SecTioN 14. 100.30 (2) (f) of the statutesasnended
vehiclefuel to the wholesaler of motor vehicle fuel with  to read:
in 10 days prioto the date of the sale or the replacement ~ 100.30(2) (f) “Retailer” With respect to the sale of
costof the motor vehicle fuel, whichever is lowless all merchandisether than motor vehicle fuel, “retailesthd
tradediscounts except customary discounts for cash, plus“wholesaler’shall both be applied to any merchant who
anyexcise, sales arse taxes imposed on the motor ve  buysmerchandise for resale at retail from the manufac
hicle fuel oron its sale and any cost incurred for trans tureror producer thereof and to any wholesaler under par
portationand any other chges not otherwise included in (L) 2. and, as to that merchandise or that wholedaker
theinvoice cost or the replacement cost of the moter ve terms*“cost to retailer” and “cost to wholesaler” as de
hicle fuel to which shall be added a markup to cover a pro finedin pars.—{a)am)and (c) shall both be applied; in
portionatepart ofthe cost of doing business, which mark cludingthe markup requirements.
up, in the absence of proof of a lesser cost, shall be 3% of  Section 15. 100.30 (2) (g) of the statutes is amended
the cost to the wholesaler ast forth in this subdivision.  to read:

SectioN 9. 100.30 (2) (cgpf the statutes is created 100.30(2) (g) “Sell”, “sale” or“sold” includes any
toread: advertisingor offer to sellor any transfer of merchandise

100.30(2) (cg) 1. Except as providedsabd. 2., “de where title is retained by the retailer,awholesaler
terminationdate” is the day preceding the day of the sale wholesaleiof motor vehicle fuel or refineas security for
atretail of motor vehicle fuel. the payment of the purchase pricén determining the

2. If a retailer sells motor vehicfael on a day other  sellingprice of merchandise by wholesalers ambole
thanthe day on which the retailer last purchased any mo salersof motor vehiclefuel, retailers and refinensnder
tor vehicle fuel and theale of the motor vehicle fuel by this section, all fractions of a cent shall be carried to the
theretailer occurs no later than 10 days after its last pur next full cent.
chaseby the retailer‘determination date” means any of SecTioN 16. 100.30(2) (j) of the statutes is created
thefollowing dates selected by the retailer: toread:

a. The day preceding the day of the sale of moter ve 100.30(2) (j) “Terminal” means a motor vehicle fuel
hicle fuel by the retailer storageand distribution facility that is supplied by a pipe

b. The day on which motor vehicle fuel was lastpur line or marine vessel, from which facility motor vehicle
chasedy the retailer fuel may be removed at a rack and from which facility at
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least3 refiners or wholesalers of motor vehicle fuel sell
motor vehicle fuel.

SecTioN 17.100.30(2) (L) (intro.) of the statutes is
amendedo read:

100.30(2) (L) (intro.) “Wholesaler” includes every
personholding a permit as a multiple retailer under s.

139.30(8) and every person engaged in the business of

makingsales at wholesale, other than sales of mator
hicle fuel at wholesalewithin this state except as fol
lows:

SecTioN 18. 100.30 (2) (m) of thetatutes is created
to read:

100.30(2) (m) “Wholesaler of motor vehicle fuel”
includesany of the following:
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100.30(2m) (c) When 2 or more terminals are
cludedin the same geographic area by a petroleum price
reportingservice, they shall beonsidered one terminal
for purposes of sub. (2) (am) 1m. a., b. and c.

SecTioN 22. 100.30 (3) of the statutes is amentied
read:

100.30(3) ILLEGALITY OFLOSSLEADERS. Any sale of
anyitem of merchandise eithby a retailergrwholesal
er,wholesaler of motovehicle fuel or refinemat less than
costas defined in this section with the intent deef of
inducingthe purchase afther merchandise or of unfairly
divertingtrade from a competitpimpairs and prevents
fair competition, injuresublic welfare and is unfair
competitionand contrary to public policy and tpelicy

1. A person who stores motor vehicle fuel and sells of this section. Such sales are prohibited. Evidence of
it through 5 or more retail outlets that the person owns orany sale of any item of merchandise by any retailer

operates.

wholesalerwholesaler of motor vehicle fuel or refiretr

2. A person who acquires motor vehicle fuel from a lessthan costs defined in this section shall be prima fa

refineror as a sale at wholesale and storesatholk stor
agefacility other than a retail station for further safed
distribution.

3. A person engaged in the business of making sales

atwholesale of motor vehicle fuel within this state.

4. A person engaged in the businegselling diesel
fuel if that persors sales of diesel fuel accounted &br
least60% of that persos'total sales of motor vehicle fuel
in the previous year pif that person did not engage in the
busines®f selling diesel fuel in the previous yethat

cie evidence of intent or ffct to induce the purchase of
othermerchandise, or to unfairly divert trade from a eom
petitor, or to otherwise injure a competitor
SecTioN 23.100.30 (5) (a) of the statutes is amended
toread:

100.30(5) (a) The departmentay issue a special-or
deras provided in s. 93.18 against a retailemiolesal
er,wholesaler of motor vehicle fuel or refin@mquiring

theretailer-orwholesalgrersorto ceasand desist from

violating this section in the sale of cigarettes or other to

personreasonably anticipates that sales of diesel fuel will baccoproducts, fermented malt beveragesoxicating

account for at least 60% of that persaotal sales of mo
tor vehicle fuel in the current year

SectioN 19. 100.30 (2m)(a) of the statutes is
amendedo read:

100.30(2m) (@) When one or more items of merchan
diseare furnished or sold in combination with or oncon

dition of the purchase of one or more other items, or are

so advertised, aitemsshall be included in determining
costunder sub. (2«(@am)or (c); and if any of the items
included therein are separatelgriced, such separate
price shall be subject tthe requirements of this section.

Section 20. 100.30 (2m) (b) of the statutes is
amendedo read:

100.30(2m) (b) -Any With respecto the sale of mer
chandisenther than motor vehicle fuel, amgtailer who
alsosells to other retailers shall use the invoice tmst
otherretailers in computing the selling priaeretail ua
dersub. (2)(aYam) and if that retailer is a manufacturer
or producey both sub. (2){ajam)and (c) shall be used
in computing the selling price at retail. In the absearice
salesto other retailers, the manufactuseorproduceis

liquor or wine or motor vehicle fuel. The department or
adistrict attorney may commence an action on behalf of
the state against a retailer, avholesalerwholesalerof
motorvehicle fuelor refinerwho violates a special order
issuedunder this paragraph to recovdoseiture of not
lessthan $200 nor more than $5,000 for each violation.

SecTION 24. 100.30 (5m) of the statutes is created
read:

100.30(5m) PRIVATE CAUSE OF ACTION. Any person
who is injured or threatenedith injury as a result of a
saleor purchase afotor vehicle fuel in violation of sub.
(3) may bring an action against the person who violated
sub.(3) for temporary or permanemjunctive relief or
anaction against the person for 3 times the amount of any
monetaryloss sustained or an amount equal to $2,000,
whicheveris greatermultiplied by each day of continued
violation, together with costsncluding accounting fees
andreasonablattorney fees, notwithstanding s. 814.04
(1). An action under this subsection may not be brought
after 180 days after the date of a violation of sub. (3).

SecTioN 25. 100.30 (6) (a) 7. of the statutes is

invoice cost to wholesalers shall be used in computing the amendedo read:

manufactures or produces selling price at retaglspro-
videdin sub. (2)(aJam)and (c).

100.30(6) (a) 7. The price of merchandisemade in
goodfaith to meet an existing price afcompetitor and

SecTioN 21. 100.30 (2m) (c) of the statutes is created is based on evidence thepossession of the retailer, or

to read:

wholesalerwholesaler of motor vehicle fuet refinerin
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theform of an advertisement, proof of sale or receipted
purchaseprice survey or other business record main
tainedby the retailerwholesalerwholesaler of motor ve
hicle fuel or refiner in the ordinary course of tradehe
usualconduct of business

SecTioN 26.100.30 (6) (a) 9. of thstatutes is created
to read:

100.30(6) (a) 9. Motor vehicle fugk sold by a per
sonto a wholesaler of motor vehicle fuel, who may sell
themotor vehicle fuel at either retail or wholesale.

SecTioN 27. 100.30(7) of the statutes is created to
read:

100.30(7) NOTIFICATION REQUIREMENTS.(a) If are
tailer, wholesalerwholesaler of motor vehicle fuel or-re
finer lowers in good faith the price afotor vehicle fuel
belowthe applicable price specified under s{@).(am)
1m.to meet an existing pricaf a competitqrthe person
shall submit to thedepartment notification of the lower

price before the close of business on the day on which the
pricewas lowered in the form and the manner required by

thedepartment.

(b) Failure to comply witlpar (a) creates a rebuttable
presumptiorthat the retaileiwholesalerwholesaler of
motor vehicle fuel or refiner did not lower the price to
meetthe existing price of a competitor

_5_

(c) If a retailerwholesalerwholesaler of motor ve
hicle fuel orrefiner complies with paga), all of the fol
lowing apply:

1. The department may not proceed under sub. (5)
againsthe retailerwholesalerwholesaler of motor ve
hicle fuel or refiner

2. The retailerwholesalerwholesaler of motor ve
hicle fuel or refiner is immune frombility under sub.
(5m).

SecTion 28. 814.04 (intro.) of the statutes is
amendedo read:

814.04 Itemsof costs. (intro.) Except as provided
in ss. 93.20, 100.30 (5m}06.04(6) (i) and (6m) (a),
769.313,814.025, 814.245, 895.035 (4), 895.@®,
895.77 (2), 895.79 (3), 895.80 (3), 943.21) (b),
943.245(2) (d) and 943.51 (2) (b), when allowed costs
shallbe as follows:

SecTioN 29.Initial applicability .

(1) This act first applies to violations of section
100.30(3) of the statutes that occur tire efective date
of this subsection.

SecTion 30.Effective date.

(1) This acttakes dfect on the first day of the 7th
monthbeginning after publication.




