tn May, 1976 pcople of the Tm;n of Grant recalixed that
something whas wrong when the hearing examiner would not let
thom ask any questions at the hearing on the adecquacy of the
Environmental Impact Statement. So they attempted a pro sc
appceal which; not surprisingly, was dismissed on proccdural
yrounds. Months went by and they then sought help from the
Publiic Intervenor, an Assistant Attorney General who represcents
the public in Wisconsin in all environmental matters. Although
he could and did intervene in this case, he could not represent
the Town individually, so he gave the people a list of private
lawyers who might take the case. My name was on that list.

Late in October, 1976, I received a telephone call from
4 man who identified himself as the Town Clerk of the Town
of Grant. I agreed to meet with a delegation of five town
officials, and did so that same afternocon. They told me
_whg; hqdThd@pened-and“whét théirxmany'envifonméntal concerns
were;. Having héard their story, I advised them that they
had little chance of stopping this.project because they had
iost their best opportunity at the time that the Environmental
Impact Statement had been ruled adequate. To further discourage
them I quoted a high fee on the ground that I would have to

put everything aside to take this case and prepare for

hearings some three weeks away. Instead of being discouraged,

the peoplc agreed at once and asked me to try to get them some
time--even if the project would ultimately go ahcad--so they
could scck relief from the Wisconsin Legislature. I agreed

and took on what I thought was the weakest case I had ever scen.
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the First thing I did was to call the Kennecott lawyer
L bry to neqotiate a settlement of the case. He refused to
discuus negotiations, leot aioneénegotiate, a posture he
maintained for more than two years. With negotiation out
ol the quustion, the only remaining choice was to litigate.
I started Lo prepare my case the way I would any other case,
wacept that I tried to do everything much faster since I
had only three weeks before the mine permit hearings were
to begin. o | _

First I traveled tﬁ thﬁ Denartment of Natural ‘Resources
to review its file on the prggact. There I was confronted
with file cabinets full of information ranging from economic
analyses to fish and wildlife studies to environmental pro-
tection reports. Sceing this large mass of material, which
had been accumulated over a per&qd of years, I reallzed that
1“'wauld be: 1mpossxble to mastex all uf the elemenﬁs of the
substance of the case. So T selected what seemed to me to
bc the most meortant dacuments and rev&ewed those carefully,
while simply sklmmlng many others and xgnormng some altogether.
i concluded that my best opportunity for obtaining the time
wilich my clients wanted was to mount a procedural attack -
designed to delay the proceedings. I discussed this strategy
with the Public Intervenor and with a lawyer for the
Naticnal Environmental Defense Council, a group which had

intervened in this case earlier. We agreed on the strategy

and divided the work among us as evenly as we could,
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The nexbl order of Lusiness wa:?; a thorough reviow of
fhe nany sratutes and admunashrntmve rules which cioarly
did or arguably could be mada Lo relate tn the proposed mxn;ng
project. To my chagrin I found that the administrative law
of procedure'which would gyovern this case did not contain
provisions for discovery, so I decided to proceed to request
discovery und to file motions as though the Wisconsin Civil
Procedure Code, a code almost idantical to the Federal Civil
exoaeaure Coae,_applaed to thls case. - I filed- agnroxlmately;
'LwLnLy—scven wrxtten pre«hearan mot;ons seek;ng an adjourn~
ment Qf the hearlng, dlscovery, and dmsm;ssal of the mine
permit application on the grounds ranging from inadequate
time to prepare, to deprivation of due process of law (on the
ground Lhat Wisconsin administrative law did not provide for
vrocedural safeguards lnsurang a fa;x hearlng process), to
;i dhk ct ev&uentmary standards.: For ﬂxample I argued that
the Envzrcnmantal Impact Statemant, earlier ruled adequate
at the aprlng, 19?6 heaxxng, should be excluded from evxdence
at the mine permit hearlng on the ground that it constituted
hearsay. 7To my surprise and to the dismay of the Kennecott
lawyer, the hearing examiner agreed to admit the Environmental
Ilmpact Statement, but not for the truth of any allegation it
contained. Rather he admitted it only for the limited
purpose of showing that the Depaxtmént of Natural Resources

had complied with the law and prepared an Environmental

Tmpact Statemont.
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This ruling alone would huve,obt'.ainad for my clieats -
many months, and perhaps vears, of additional time since
Renncoolt was not preparced fo call as witnesses all of the |
people who had been inveolved in preparing the Environmental =
Iimpact Repor£ which became the Department of Natural Resources
Fuvironmental Impact Statement. Over 100 peéple had been
involved in the preparation of the document, and Kenncecott
had brought no more than about eight of those people to
LuSLliy at Lhe mlne pexm;t heax&ngsw

Thzs rullng szgn;fmcant as lt was, was nct the one wh;ch
eventually stoppeé the Kennecott praject.. In our legal-
tescarches, the Public Intervenor and I had discovered that
there was a statute requiring that a 'mining company obtain
local zoning approval prior to receiving a mine permit from
tne Department of Natural Rescurces. Not qnly had Kennecott
: allgd LG obLa;n lmcal zonxng appravals, Lt had not even o
mOntLOn&d this subject in its Envxronmental Impact Report,
as required by state law. I razsed thls lssue by motion, but
the hearxng axamlner took the mctmon undexr advzsement and
refused to dismiss Kennecott's appliCaticn on this basis.
While this locked to be a good issue, and a potential winner,
the issue was frought with political problems. There was
G reason to think that the County Zoning Committee would
change, since many of the people in the County and on the
County Zoning Committee favored mining. Although the peocple
of Lhe Town of Grant had only one citizen on the 2l-person

County Board, they managed to obtain a reéolution, passed
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v/ Lhie Counly Board unanimnously siﬁting as a zoninyg commilice
of The whole at the same Lime the minc permit hearings were
prroeceding, which said thatrthc-County would give no mining
Company any zoning permits- or approvals.or changes unless -
and until thé Wisconsin Legislature- acted to give local
couununitics tax relief. With this axtraordinary resolution
in hand, I orally rencwed my motion to dismiss Kennecott's
anplication for failure to comply with all applicable state
1qws, _The haaxmng examlnexwman axam;ner different from the
¢ne who had ruled cn the adequacy of the Env;ronmantal Impact
atatement—-dan;ed the motxon qu a dmsmzssal, but granted

a4 request for an indefinite adjournment of the hearings.
Although Ehe adjournment had been granted in order to give
Rennecott a chance to comply with state law, the adjournment

infuriated Kennecott management people and the Kennecctt

”fdlawyer and Kennecatt anntlnued tQ rafnse even to d;scuss

negotzatzons untxl approxzmately December, 1978.

At Lh;s mo;nt the lawyer for tha Natlonal Envxronmental
De&ense Fund dropped aut of tha prcceedlngs because he had
ostensibly gained what, he wantad on his principal issue.

For Kennecott had, through its lawyer; agreed on the record
Lo proceed from that point forward in its own name, rather
than in the name of Flambeau Mining Corporation. This

issue was of great significance to all of us because we

were concerned that, if there were some damage resulting

from the mining project, the only defendant we would have
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in any Lawsuit would be a shell corporatlon that would not
have assets. Despite this representation on the rocord,
Kennecott refused to amend tﬁé caption qf the case to
substitute Kennecott Copper Corporation for Flambeau Mining
Corporation. (Eventually, in early 1979, Keanecott resisted
discovery on the dround that the subpoenas were for officoers
of Kennccott Copper Corporation, people who were not employces
of Flambeau Mining Corporation.)

After the adjournment was granted, the hearing examiner
took it upon himself to engage in an ex-parte communication
with the Kennecott lawyer in which he urged the Kénnecott
lawyer to amend its application as scon as possible. Instead
of amending its application, the Kennecott lawyer called the
Secretary of the Depaxtmént of Natural Resources, a cabinet-
level officer appointed by the governor in Wisconsin. 1In
this. cx-parte communmcataan, the Kennecott lawycr urged the

“Secretary to reverse the actiocn of the hearing examiner and
direct the hearing examiner to resume hearings on the

Kennecott application. About two days after this ex-parte
communication, I received a copy of a letter from the Secretary
to the hearing examiner in which the Secretary directed the
hearing examiner to resume the hearings. I and the Public
Intervenor promptly sent letters +o the Secretary, with

copies to all parties, in which we pointed out that ex-parte
communications of the kind had between the Secretary and -

the Kennecott lawyer were forbidden by state law and that

a reversal of that kind, in our view, violated our clients!?
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rights to due process of law. Two or three days later,
the Searctary wrote another letter to all parties in which
he withdrow his direction to resume the hearings. He stated
that the hearing examiner's decision wéuld stand as the
decision of the Department. From my client's standpoint,

the decision to adjourn the hearings indefinitely was a

yreat victory becuuse it got the Town the time it wanted.
From Kennecott's standpoint, the decision was abhorrent and
Kennecott promptly filed the first of a number of appeals

it was to file in this case.

After this issue had been resolved, I and the Public
Intexvenor filed a series of petitions for declaratory
rulings in which we asked the Department of Natural Resources
to declare, among other things, that mining wastes were
subject to regulat;on under the State's solmd waste rules
uﬂd further’ to dealare that certazn ethex rules concerning
point sources of pollution applied to metallic mining.

Reep in mind that, with the exception of two small mines,
Wisconsin had experienced no significant metallic mining
since the nineteenth century. Although the statutes and
rules regarding metallic mining in Wisconsin were either
nonexistant or primitive at best, it was most important to
my client to obtain whatever environmental protection it
could through these declaratory rulings, the pendency of_
which would also give my client time to seek relief from the

Wisconsin Legislature. My client did receive relief from

the Wisconsin Legislature in the form of bills passed in
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the 1977 leyislative session. (A summary of these bills
constitutes Appendix A.)

Aboul six months went by and Kennecott still did not
anend its mige permit application to show compliance with
county zonin§ law. I and the Public Intervenor then filed
motions to dismiss the Kennecott application for failure
to comply with applicable soning law and for failure to
prosecute the application in that Kennecott had not amended
it to show comyllance wmth the zen;ng law._ After a fow
more months, the hearlng examlnex gxanted #hat motion ‘and
dismissed tha:Kennecott agplxqatxan-. This dismissal was a
major victory for my clients because it guaranteed that
they would have a matter of years in which to seek help
from the Legislature and.othex sources, rather than the
months which they had gained earlier. For its part

'”Kunnecott premptly apnealad thms dec;slon.; There ‘was thcn
scheduled a pre—hearlng conference on the petlt;ons for
declaratory ruling, and Kennecott used these to start
additional legal béttles.' At the pre-~hearing conference,

Kennecott served me in an untimely fashion with motions

seeking a dismissal of the petitions for declaratory rulings.

The hearing examiner summarily denied these motions. Kennecott
asked for, and received, a written decision denying these

motions, and it promptly appealed that decision. Eventually

the Town of Grant found itself a party to eight different

leyal proceedings, including three separate legal appeals

>
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id a onumbier of administrative actions. As these cases
waound their way through administrative agencies and the
courts, the Town of Grant never lost a single decision.
Thus around Dececmber, 1978 the Kennecott lawyers concluded
Lhat ncgotiaiion was in order, and negotiations did in
fact begin.

Negotiations, however, did not involve any of the
environmental or economic and social issues which the Town
huad attempted to raise with Kennecott long before it hired
re, and which I attempted to raise with Kennecott in my
efforts at negotiation. Instead they dealt with ways in
which Kennecott could extract itself from the morass of
litigation resulting from the eight separate legal proceedings
then pending. &egotiati;ns proceeded fitfully and haltingly-
from the beginning. During one of the halts in about January
or ?gpr§ary, ;Q?S;Jth¢ Ppblic*:nhefﬁéaar ana I decided to
subpoééé employées of Keﬁnecott Copper Corporation fo&
discovery. Kennecott filed a meti&n seeking to quash these
subpoenas on the ground that the persons subpoenaed were
employces of Kennecott Copper Corporation and not Flambeau
Mining Corporation, and maintained that it was Flambeau

Mining Corporation that sought the mining permit and not

Kennecott Copper Corporation. We filed counter-affidavits

pointing out that the Kennecott lawyer had stated in Novembexr

of 1976 that from then on Kennecott would do everything in

ils own name rather than in the name of Flambeau Mining
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Corporation.  Kennccoti appcared a% the hecaring on the motion
Lo quash but did not give the examiner a chance to rule.
instead it indicated that itrQauld open all of its files
Lo us if we would inspect them in Salt.Léke City. We agrced, -
«nd the Public Intervenor traveled to Salt Lake City and
examined the Kennecott files at great length. He photocopied
muny docuwnents which have proved to be most helpful to our
case. For example, he discovered a letter by a corporate
vice-president in whlah he refexrad to W;sconsxn as “"the
Pcople's Republxa cf Wiscons;u. Ha aiso d;&amvered a
document which indicated’ that, cnntrary to all public
statements made by Kennecott, it could avoid using a wetland
in the Town of Grant for its mine tailings pond. We have -
since used these documenks to great advantage not only in
the Kennecott case itself, but also in persuading administra-
tlve agencmes and 1eg;slat¢ve comm&ttees ef the need fox
'ruias and statutes whlch w;ll enabla towns to deal effectmvaly
with large m;nlng companzes. e

After obtaining these dacuments, tha negotiations began
again. Kennecott took the position that it would voluntari;y
dismiss all of its appeals and become a "passive participant.®
I refused to agree to the voluntary dismissals of the appeals,
and indicated that I wanted to recover attorneys' fees and
“osts under the Wisconsin Frivolous Claims Statute (1977 Wis. Stats.
5814.025). Eventually my town c¢lient did agree to the voluntary

dismissals of all appeals, but only if Kennecott paid the Town
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Wosumoof money to help defray legal expenses incurrcd in
responding to these appeals. _Kennecott did make a paymant
Lo the Town, a payment whmch-xt charactarxaed as a donation
Lo the Town Park Fund.

Even this settlement did not go smoothly. On the day -
on which all the lawyers were to sign the settlement documents,
and after all the documents had been approved, the new president
of Kennecott Copper Corporation received a letter from an
wnployce at the_Wigcpnsin*Office of Business Development,

@ cabinet-level agency. This employee suggested that
Kennecott should not settie on the tarmg agreed to, and
indicated that more favorable terms could be obtained. At
long last Kennecott and ‘I and the‘Public Intervenor agreed

on somcthing; namely, th;t'this letter was an extraordinary
intrusion on the rights of the parties, and that it constituted
a most serimus threat to. the Qrospegt cf sattlement. I and
otners then contacted the Secretary of the Office of Business
Development and described for him the action taken by his
cmployee and its potentially disastrous consequences. He
promptly called the president of Kennecott Copper and told
him to ignore the letter, and the case was finally settled

on the terms to which we had agreed. As of today Kennecott
has negotiated with two potential buyers, but now seems

Lo want to hold on to the property. It has not, however,
either amended its old application or filed a new mine

permit application, which it would probably have to file

since its old application is now outdated and since the many

i
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Titiyation hearings held reveal thét much of its content
was insufficient. In my view it will probably take about
three years for Kennecott to'Be able to start mining from .
the date on which it files a new mine permit application,
$0 my clients have received all the time they wanted and
then some. -

I belicve that the Kennecott c°§per case includes
illustrations of all’ the subjects which come up typically
in envixanmental cases. At least in my subsequent cases,--
including representing a town and county in its dealings
with Exxon U.S.A. and representing varions‘privaté clients
on environmental matters-—-I have found these same subjects
or issues recurring. In my view the Kennecott Copper case *

*

provides a list of suggestions for-a' trial lawyer handling
his first environmental case:
1. lﬁon’ggbg%afraid5tqgtake gn a qase
because the subject matﬁer is foreign to
you. Trial lawyers regularly‘take on
cases where they have to learn quickly
4 new subject area. In sﬁort, treat
the case the way vou ‘would any other
large piece of litigation involving a
new subject. Study the subject as
completeiy and thoroughly as you

possibly can.
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2. "ind, rcad, and stud;- all of the law
applicable to your environmental casc and
then extend your sﬁudy'to all the law that
you c¢an imagine might apply td youxr case,
and'include both précadural and substantive
law. Read federal, state, and local law,
and keep possible interral&tionships in
mind.

3. and out who the partxas are. You
wzll need to kncw the relatmanshlp of
yourrcllent;to ﬁadaxal_an@-state " agencies,
environmental groups, indian tribes, and’
the like. Accurate knowledge of these

-

relationships is important to understand

the motives of the parties and to be

~fablc to estlmate what a. giV@n party ls_f

lzkely to do in a gaven legal s;tuatlcn.
4._ In a large env;ronmentai case, do
not be surnrlsed to f;nd polxtxcal con=-
siderations entering into decision.
making. Thus it is most important for
you to be sensitive to the politics

involved in your case.

5. Be prepared to litigate both procedural

~

and substantive questions. In my view no

party can hope for a fair result if, for

example, the administrative process does
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1ot guarantee due process of law to all
citizens, individual- and corporate alike.
For example, there should be, in my viow,
a right to cross examine witng$ses in
administrative hearings,a right to -
counsel at these hearings, and other due
process safeguards.
6. Learn and understand the inter-
connectedness of the environment. For
exampié, weﬁlaﬁds3can provide £lood
control, prevention of :siltation, -
prevention of over-fertilization of
nearby lakes, ?ontrol of erosion of
shoreline wildlife habitat, a part
of the food chain, etc.
Hf?;f5§5n;£wgé:cbﬁigﬁtﬂﬁi§h 1$5éii5§-or

categorizing. For example functional -

analysis of wetlands will lead to better
laws than will a mere typing. Protect

what a wetland does, not a class of

wetlands.

8. Beware of parties attempting to
isolate parts of the environment as

tradeoffs in negotiation. For example,

a party might suggest a particularly

strict surface water protection rule in

-
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exchange for a lax wetlands rule. DBut

this tradcoff shows.-a lack of understanding

of the interrelatcdness of the parts of the

environment, specifically surface water

and wetland.. .t - '

9. Use the print and electronic néws media

Lo enlist public support for your cause

and to bring political pressure to bear,

wheréver-pub;icﬂsgppqrt-andfpﬁlitica1 

pressure a:e.necaésarf,tp ¢§¢§énents.af.

your case. In dealing with the m&dia '

be scrupulously honest and fair. You

may offer stories, but do not demand

them. DBe accessible. If you treat’ the.

_medla fazrly, lt wxll treat you faley._
 il6 Large campanzes typmcally have plenﬁy

of money to spend on experts and other

support pecple. As you may well not

have the money for experts and other

sSupport peopie, there are ways that

you can get this help. You.can find

legal research help through law schools,

many of which have environmental law

societies which may be willing to

provide legal research to you.

Universities are a good source of expert

L2

witnesses for the whole range of
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cavironmental guestions. In addition,

you can organize interested citizens

into support graupé to perform tasks as

researchers, media monitors, legislative:

monitors, and company watchers. - These s

citizens can provide invaluable intelli- -

yence to you which you can use in the

organization and preparation of your case.

1l. Do'not avexloak the fact that the

Unlted Statas Army Ccrps af nnglneexs .- Lot

may well play a role in your case if - ‘ v

vour case involves the possibility of

water pollution. The Corps has the

authority to regquire environmental

impact statements whera it has 3urxs-
5ﬂ_dlctzmn unﬁer tha water ?allut;on Act.

In summary my experience is that the keys to successful
environmental litigation are the same as the keys to successful
litigation in any othé# fiel&& thorough and detailed knowledge
of the substance of your case, mastery of the procedural law,
a constant insistence on due process of law, and a mastery
of the usual courtroom and negotiation skills of a trial
lawyer. The ultimate lesson of the story of the ﬁénnecott
Copper case is that it is only the law which will protect
the people in an otherwise unegual contest between a large

4nd powerful corporation and a poor and powerless town or
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tadividual,  The law can be the eqéalizer if skilled trial

lawyers arce prepared to use it.
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MINING | EGISLATION TN WISCONSIN. 1977 - 1979

In the 1977-78 period, seven mininé bills were passed: L .
i

Lh. 31 of the Laws of 1977 (Senate Bi11 111) established 2 net procesds . -
tax on metalliferous mining, exempting the first $100,000 of annual net
proceeds and taxing the .balance with-a progressive scale reaching a . .
maximum of 20%.on that part of net proceeds which exceeds $30 million in
each year. Lo e .

Tne tax is in force; Inland Steel (Jacksan County Iron Co.) has declarcd
that {t had no taxable net procaeds Tor mining in 1877. The company
also claims that mining the previous year “falls through the crack®
between a previous 1.52 tax on gross output and the new tax; Inland has-
refused to pay any tax at all on output for the previous year. The
result was a critical:financial impact on.local governments and school.

districts.

185 attemptad to assist thasé-Ioca!'antftﬁes'by-gﬁ&r&hteaing-a f?action~'

Ch. _
o7 the previous:level of payments o them for several years; it also- -
introduced an annual index mumber adjusiment to raise the maximum pay-
ents o counties according to price index changes from year to year. .

—
Hhew

Ch. 423 (Assambly 31171 1260) modified the membership in the Investzant and
Local Impact Fund Board, which administers the distribution of the lecal
shere of the net procoeds tax revenues. An additional county oificial
was appointed, making the membership two county officiails, ane ¢ity ovfi-
cial, one town official, one schoal district official, twa state officials

-8nd two public members. The revenue split was changed Trom .50/50 to

- 80/40, 4in favor of the Fund; audits were required 7or the usa oF fund
payments, and the maximum amount which counties could receive without
naving to justify their need as mining~-impact related, was razised to
3750,000 in one year, out of 20% of the net proczeds taxes generated in

the county.

Ch. 421 (Assembly Bi11 1045) made major changes in the Metallic Mine
Keciaration Act, to increase environmental protection, imorove the process
Tor acting on appiications for prespecting or mining permits, protact
public intarests that might be harmed by mining, and mitigate adverse

camamunity inpacts.

Ch. 420 (Assamhly Bi11 1044), repeals. earlier law allowing mining companies
- &inost unlimited power to convey water over lands owned by others. [t
4150 regulates the withdrawal of both surface and underground water by

mining operations.

Ch. 253 (Senate Bi11 S€8) reformed the laws governing exploration ieases
uid @mincral conveyances in general. Leases, obtions and conveyances
muUsT de recorded with relevant financial details, and owners =2y cancel
Within 10 days {90 days for public lands}, cwners may aiss cancal i7
cimpanies have not applied for a prospeciing permit within 10 Jezrs, or
feve not vbiained a mining permit in 20 years. No lease Ty exiend for
aGre than 50 years without renegotiation,
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Ch. an? {Asswably 8111 1147) requires submission of gac‘logicallinwm%t?ot}

T nd samnles obtained from exploration, prospecting and mining aclivities,
Lo the State Geological Survey, and attempts to ingrease the qunr.ataon .
svailabie to the pubiic and to agencies preparing environmental impact
statwenents, while protecling company proprietary contidentiality Tor
reasanabie periods.

Ch. 377 (Assombly BilT 1024) on Solid Waste Disposal-contains highly relevant
brovisions for deciding pending issues on.the treatment 0V mining wasles
in relation to wetlands and other state and federal legisiailion. A new
Metallic Mining Council was created, with broad public, enwronmqn‘@! _az-_xd
cunpany perticipation, to thrash out these jssues and recoimend definitive

. ruies to the DHR. . Lo ‘
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MINING IN NORLHERN WISCONSIN

"Consensus or Conflict®

James Dercuin
Retained Wisconsin Counsel
Exxon Minerals Company, U.S.A.

it is my pleasure to be here this evening to talk about a topic which I
beileve has only of late begqun to draw the attention it deserves -~ the
rather unique political~legal process of "consensus” developed in Wisconsin
to rasolve mé;jo:c pcllcy issues of statamda concern. This process is
not, as I am going to peoint out, unique to mining is Wisconsin, but,
because the issue of mining is much publicized, the process by which
diverse parties relate to and mmmmcate with each other toward obtaining
commen goals has drawn considerable attention - and, I think, deservedly
50 particularly because of the complex and often timss ewtitnal matirs

of the issues involved.

Serore taiking about mining issuss, however, I might point out that the
Process we gather together this evening to discuss, consensus, is not a
revolutionary idea. In Wisconsin, in fact, it is rather traditional -
even Lf not always diligently followed. For example, since unemployment
carpensation was enacted in Wisconsin, and we were the first state to so
cnact such a law more than four decades ago, only once has there been‘ an
amencment to that law that was not an "agreed" hill between business and

Labor.  Business and labor, of course, are typically perceived o have

7- 1v-1




acout the same relationship as indnsgzy and envirommental groups have. |
Another example of consensus is the cha.rge of the University of Wz.scons:m |
to "sift and winnow" from among competing and a.}.tamamve options to
arrive at a best solutmn to a given problem. In the environmental era,
there hasg been no environmental law since 1973 that has not been the
result of negotiations between diverse groups and which has not been
“agreed” legislation between business, enviroomental groups and the
Department of Natural Resoym:__:_a_s._ 'I‘.':;e results of this process include:

1. the creat:.anofthe Wz.scansm Pollutant Discharge
Elimination System water pemmit pProgram in 1973;

2. the creation of the Wz.saonsm Sol:ﬁ Waste Recycling
Authority in 197s;

3. theana::mentcfthe 'Polychlerimtad Biphenyl Act in
19878;

4. the rewriting of the Metallic Mining Reclamation Act
and campanion environmental legislation in 1978;

5. theremitﬁ:zqofthaSolidWasteActinlS?B:and
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6. the rewriting of the Clean Air Act in 1979.

The significant fact with respect to the above legislation is that it is
excellent envirommental legislation, but it is also balanced, generally
understancable (by lawyers' standards) and liveable legislation. Additional
environmental legislation under review this year mclude amendments to
the Clean Air Act and the water permit program — and, perhaps, a wetlands
protection program. Ihe. sz.gmfa.cant fact with respect to t;m.s legislation
is t:hatnc:neof ;tmnpwﬁmlesstimmcusmesmtbepmcassm '
bu.smess, agrz.cultura, the ezm.rmmnta.l mvauant and the Bepar&aent of
Natural Rescmrces can reach a common mderstand:.ng

Where did the impetus for the consensus movement with respect to environ—
mental legislation in the 1970's come from. I can only speak for the

_ | bus:.nass cmmty becquse, when I mr}cad on all of thz.s l.ega.slat.mzz, 1
el ke instructions ﬁz:cm two. cl:.ents -— the Wmnsm Association of
Manufacturers and Commerce (the trade association for business and
industry in s«zisgahsin}!and,thé Wisconsin Paper Council (the trade associa-
tion for the pulp and paper :x.ndust:ymw:t.sconsm) ~— to sesk Liveable
legislation. The m;éate was not to block legislation unless balanced
and fair legislation could not be obtained. ILest one think that this
legislation was inconseguential to Wisconsin industry, I should note

that the invesiment required for the pulp and paper industry alone in
Wisconsin as a result of this legislation exceeded $400 million. ‘xm.s
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$400 millicon, as most of you are well aware, however, has sz.gzufz.cantly
mproved the air and water qual:z.ty t:hmuginut “paper country®, parta.cu.z.arly
in the upper Wisconsin and lower Fox River valleys. As a result of th.:.s
sttitude on the part of the business commmity in Wisconsin, however, I

This brings us to mining. If we were talking about garbage or sldge:
tor.ight, both of which are inportant envmmental iSSU&S; we m%'t
have ten people here. Mention mining or tailings and we have a crowd,
My point is thi.s-miningandtheccnpanieswmnitmvolvesattmct

oon CDZI!pdny’ U. S.A., of wh:.ch E:a:on Mlnera.ls Cbmpa.ny, U’.S.A.
opa.ratmg dz.vmmn, J.s, as yau Sqm or ha.va Mard mt.wned a fm.::
sized company involved in a variety of ventures related to natural
resource development. Its involvement :.nmmg!ms been fairly recent,
buc ii:hasbmughtimnetnsap;ideandconﬁdmminits technological
accamplishments in the oil industry along with. it into the metal mining
field. It has great confidence that, with the commitment from management
which it has todot.iﬁngsrightandtocalmlate into the cost of the
(randon project the full cost of all reasonable environmental regulations,
1t either has or will develop the technology to bring into operation a
hew generation mine in Wisconsin -— politics and economics pexmitting.
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Perhaps most importantly from the viewpoint of the issues we are here
this evening to discugs, Exxon has a 'éhilnsophical commitment from .
management throughout the company that is not only compatible with, but
supportive of, the approach to conflict resolution which I discussed
earlier. Exxon had this philosophy and attitude when it came to Wisconsin.
€ hud this philosophy and attitude when it came to me. I take no
credit for Exxon having exhibited the willingness it has to have entered
into t:he trad.l.u.onal w:.smnsm consensus pmaess to develop m.uu.ng
z:elatad, enmrmantal legz.slatmn and mﬁ.«aﬁ m W:.smm T have assisted
and contrmuted along the way because, f:u:st I am Exxon's retained
counsel and, secondly, bacause this approach is fu'f.ly consistent w:.th my
iegal and philoscphic approach to these issues. The client, however,

has, at all times, led the way.

___\ow, one 'nay ask, what .‘.LS mnsensus” I defz.ne :.t as the pmcess by
"wm.ch reasonable’ penpl.e coxmnmte w::.th each crt:he:c' to rea.ch J:aasonable
solutions to impossibly coxzplex matual pmblans Cne then may further
ask, is Ltmzthlttobemvclvedmmmcess and, if so, why? As
a lawyer, 1f I acted only in my self interest, I would say that I didn't
care. Like the ad says on TV — "you can pay me now or pay me later."
You can pay me now to practice preventive law and attampt to resolve
coenflicts ahead of time or you can pay me later when the case gets
litigated because there was no commmnication or willingness to listen to

interested people of good faith during the project development.




I personally can think of no set of circumstances under wiich any party A
nvolved with o pmjéct such as Exxon is developing in Crandon benefits
by not participating in dialogue. Whereas I am aware that in same i
quarters, particilarly in Madison, this dialogue is looked upon with
suspicion, I point out again that this procass in entn:ely canpatible
with the truditions of this state as I have referred tz:: previously =
and, in fact, the process has a precedent on the international level
where they cull it "detents®. Simply put, he who thinks that llm.gam.cn

hisself. He who thinks that the only wole that an attorney -should play

is to demean, befuddle, confuse and confound the person sitting on the
opposite side of the table is not serving his client well whether he
represents a company, a local ‘unit of govermment, an envircnmental group
or some other third party. You should note that an attormey, by education
and tmmmg, I.S taughttobaanadmca:;aforapcszmmratherthana
macz_ator. T sx..l:m:..t that mz.l:.tant. advocacy accept where mnfrontad by
bad Zaith on the part of others, is not conducive to the consensus
Process nor in the best interests of the client - no matter who the

cilent may be.

Let me say that I well realize that there may be those issues that are
irresolvable -- or that may appear to be so. There are also always scme
wio find solving problems harder than creating them. It, therefore, is
important to note that we reserve our might o disagree with others just




s we acknowledge the right of others to disagree with us. We reserve
the right, Lf we feel thut we have baen treated unfairly or in bad |
falth, to defend our rights and our position forcefully and fully just
a3 we ac}mwledqe: the right of others, who may feel they have been dealt
with unfairly or in bad faith, to pursue whatever legal course they feel
will best protect themselves. The right to reasonably and responsibly
disagree over legitimate differences of cpinion is not altered or waived
by being involveci in the process of mnséhsu's - It hopefully means,
howevar, m“mnmeroftzmsthatthamghtm&sagraeneedsmbe
exer ised will be z:educ@d ami, who knows, my e elzxamxa.ted.

Given the above, what does Exxon want:

1. It wants to know more about J.tscarabodyandwhat it
- *‘i‘w;!_:{,.,. cost to devel.op ‘c.h,e om hody. ' L

2. If econcmics and politics permit,- it would like some
day in the future to develop the Crandon ore body.

3. It would like, at worst, at least the acceptance of the
towns of Nashville and Lincoln, the Mole Lake Indian
Reservation, Forest County and the surrounding area.

At best, it would like their support. In this respect,
it wants its project to have the greatest possible




P positive lccal economic impact in all respects including ' Ia

enploymant.

With respect to the above, what does Exxon feel about some current

mining related isses:

1. Does Exxon feel that any or all of the groups involved
with its project ha,ve the right to have an a.ttomey”

Theanswer:.syes. -

2. mesﬁbamnviavnegatiwlymefactthattheseoﬁzar

groups have attomeys? The answer is mo.

3. Does Dxowon resent any of these groups participating in
thtn legls-lﬁtlve, rule mak:.ng oz pe.mat pmces&" 'me

answer is no.

4. Does Excton view with suspicion local groups who exhibit
which they live and who seek legitimate information
about them? The answer is no.

In closing, let me say that the environmental baseline and engineering
develorment programs in which Exxon is involved are ongoing. Nothing is
static. The data base that exists today is different than that which




axisted yesterday; and the data base tomorrow will be different than the
one that exists today. As is perhaps apparent by now, a mining pmj’éct
plan is developed on the scene - it is not scmething which exists at )
the time that the discovery of an ore body is announced nor, for that
matter, for years following the discovery. This daveiggmént process is
lmproved by public interest and involvement like that which has been
exhibited to date with respect to the Crandon project. As final informa-
Tion bcm b‘..,a_n. devalcped and bemme avaz.lablﬁ on a var:z.aty of $U3:33&€23:$,
k.thasbe&’l Hanﬁledandpmcessedbyallofthepar&es tahdm;.thas
an provn.deé w.z.th gmt matuxz.ty, d:.scmtmn and pmfessmnallsm and
meaningiul comments have been provided by a variety of groups including
the Departnent of Natural Resources and various third parties., The
traditional way, of course, of applying for pemmits from the DNR has
been for the applicant to do all of its homework with respect to a
:-G}’:Cajec" in. or;wat;a and t::s sul:m.t J.i: to the deparl:ment en masse wa.tiwut
| ..;prmz: involvement of either the department or local mtarests. The
Crandon project has not, and will not, m;: that way. Exxon has a £imm
anc ongoing mmnt to work its planning process with the same phi.lo~
sophy that it has applied to its environmental legal and regulamé:y-
program ~- to work in goed faith with all interested parties who want

to, in good faith, work with it.

In conclusion, I am reminded this evening of the comment to the effect

that success has many parents, but that failure is an orphan. It is




perscnally satisfying to me this evemng to observe that "sifting and ‘
winncwing”, detente, sweet reasonahlmess or whatever words you want to

apply to the term “consensus” is not, in this mcxn, at this time, an

wrphun.




MINING IN NORTHERN WISCONSIN
Consensus Or Cdﬁflict Ny
g

The Public Intervenor's Perspective
1]
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Nicolet College and the University of Wisconsin Extension

Repartment are to be congratulated for co-sponsoring this most

timely panel discussion, "Mining in Northern Wisconsin - Consensus

Gr Conflice." "he subject matter of this panel is timely for

LWo reasons. Flrst, since so very much of the current activity
involving metal mining in Ho#ﬁhg#n.Wisconsin is actually
taking place in.ﬁisconsinis.capifaz;éity, it is important that
residents of Northeﬁn Wisconsin have a frequené dpportunity to
be brought up to date. Second, a panel discussion of this
nature requires participants to analyze their current role-~
playing and its relationship to the other key players. Such

analysis should lmprove the entlra prccess as we mold and 4

-Jahape the socaal, polltlcal and legal framewark fer m;n;ng ;n

Northern Wisconsin.

THE ENVIRONMENT NEEDS CONSENSUS

Attorney Kevin J. Lyons of Milwaukee has outlined the

long and blocdy struggle the Town of Grant in Rusk County

went through in its efforts to‘cause the people of the State

of Wisconsin to take a hard look at the regulation of metallic

mining. The approach emploved by the Town of Grant was one

of conflict, both legal and political., The Town was able to

Iﬁw/




succeed in cach of the legal proceedings that have been culminated.
Given this hich rate of success, why is it then that the
rowWny oi Grant, Nashville and Lin;oln, Wisconsin's Environmental.
hecade, the Public Intervenor, and others arc prepared to usce
Consensus as a vehicle to méét the legitimate nceds ofrtha
envirocament? I would like to provide you with a list of at .~

least six of the reasons why consensus makes sense for the

environmental movement.

Yicst,  the resulis or work product of a consensus approach
cends wo be very logical. The ideas waich have survived an
intense 5cruulny in the arena of: ccmnet;ng ;deas are these
which have proven. to be very sensabl&. Tae work proﬂuct is
not that which has nad the mmst vntes ln a leglslatlve-type
setting, but that which has been scientifically, legally, and
policy~wise proven to be the soundest.
Sccond, the end results of the political and legal process
can often be less certain than in a consensus process., Part&cula-_z

r;n hne 1cgal proces», ane caanot always pred;ct tha outcema

with the ;nd of ce alnty that a good aﬁvccate is znterested

in providing for his/her client. Using consensus, one is able

to have a greater degree of control over the outcome or work

procduct developed.
Third, the State of Wisconsin has not allocated either
the personnel or the financial resources necessary to do the
tremendous job necessary in orxder for Northern Wisconsin to
feel comfortable with new mining operations. It is necessary

that the mining companies, who wish to cdevelop major mining

cnterprises in Northern Wisconsin, provide major personnel and




Cazn contribution to the process. For example, I estimatc

that Exzxon has speat ‘well in excess of Two Hundred Thousand

| S

Dollars participating in the development of "super rule® NR
9

135, for the protection of the environment from metallic

mining waste. The kinds of expertise, both internal and éxternal,

to the process of writing appropriate regulations are not
available to the State of Wisconsin. The cbnsensus approach
sRers o utilizallioa of the cumpanies' resources ina nueiging to
Lormuiate public palicy.

Fourt h, ‘there is a l;m@t of enargy and rescurces avamlable
Lo a lacal unzt of gavernment, or to an environméntal group,
to sustain over a mrolonged parlod of time, major political
and legal initiatives. For a developer who is prepared to
sustain a legal or political fight for an indefinite period,
it is rcasonable to expect that such determination will wear

cown the envzronﬂental groun or the lccal czt;zens. Thexefore,‘

-lh lS lmﬁartant tha anv;ronmantal gxoups and local unlts cf

government carefully pick their fights. If the environmental

movement can secure its legitimate objectives without a fight,

it should do so, so as o save energy and rescurces for those

times and places when conflict is necessary.

Fifth, one of the significant reasons why the consensus
proach to the development of mining regulations was selected
by the environmental movement and Towns was that the Towns

and the environmental movement needed allies to overcome

Department of Natural Resources' inattention to the majcr

issues surrounding mining in Northern Wisconsin. Exxon, and

later Xennccott and Inland Steel, came to recognize that mining
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in Northern Wisconsin would only be a reality if the State
could complete its regulatory fréQework. For a variety o£
reasons, some internal to DNR and some caused by the effbrts
of the consensus group, ENR;is beginning to play a majbr and
an appropriate role in the development of Wisconsin's mining
policy. Thé appointment of Scott Drane, as Mining Policy
Coordinator to the Secretary of the Department of Natural
Rosources, is to be applauded. For the next several

years, the position of the Mining Policy Coordinator is a job
which should be attached to the DNR Secretary's office.

Sixth, conSensus_appioachfta'éolicyldevelagment is a
sound social and political procedure to meet the legitimate
needs of both industry and the environment. It is an approach
which should be encouraged, because it provides a vehicle
for maximum citizen pafficipation. - -

Although there are distinct advantages to the consensus
_approach to pol;cy develapment, lt should be recognlzcd that
there is room for dmfferances of cplnlon and confl;ct. When

and how such conflict will cccurAwill depend on the good faith
of those involved in the process, as weli as on the ccmpléxity
and difficulty of the policy issues. While consensus should

be the primary tool for policy resolution, it must be recognized
that conflict may still occur, and that all parties reserve

the right to diverge from the consensus approach if it is

believed that such a course is the only way in which particular

parties' legitimate needs can be protected.




RISK OF PARTICIPATION IN CONSENSUS POLITICS

r
il

The environmental movement is exposed to two therent
visks whon participating in"cohsensus politics Zor the development
of public policy for metal mining in tiorthern Wisconsin.
First, an outside observer looking at the process, may likely
conclude that the environmental movement ia_béing so0ft on the
mining companies. That observation would be based in large

@502 on the Zact that those participzaiing in the consensus

b

movement work very closely thh the m@nmng campan;es. Thexe

are fewer vomces ralsed dnd’ lass antagon;sm expressed in tha
'medka about each otnar. thle that pezcaptmon may ba develcged,
it is not accurate. None of the parties to the consensus

efforts have lost sight of their individual needs. Private

and public conversations and meetings are vigorous, and on
occusion, even heated. Despite such conflict, however, the
bclﬁaf prevamls that saun& pnbllc polmcy will aa developed 1f e
'eve?yone cooperatxvely works with each ouher.: ' o

Second, consensus policy involvement is to a large measuxe

dependent upon the personalitias responsible fox.representigg

various parties to the proceedings. If Jinm Wimmer from Xennecott,

Jim Derouin from Exxon, or Guy Quinn from Inland Steel were

not the representatives of those companies, different political

and legal strategies might well have been developed by the

mining companies.




CONSENSUS POLITICS DOES WORK

braon attorney, James Derouin, has provided you with (

i

historical oversxght into how consensus has worked in a
varicty of environmental fiélds in Wisconsin since 1973. -
Since this process was initiated in eatly 1877 by State Représentag;
Mary Lou Muhts and State Senator Michele Radosevich, consensus
has provided grcat dividends to the enviromment and to the
towns Lo Lhe Jield of iwining. I would like to list several

sumples of where consensus played key roles in policy development
for mining.

First, Wisconsin does have the most comprchenslve metal
mining environmental protection bill in the ccuntxy The
regulatory scheme that we are developing is many times better
than anything else that exists on either the State or Federal
level to regulate metal mining. Exxon's excellent role in the :
development of such legislation should be recognized.

o Second_ wzth ‘the help of. Kennecott and. Exxon, the consensus
group was able to agree on the establishment of a Metallic
Mining Council, to deal with the specific problem of

how to protect Northern Wisconsin from mining wastes. When

these rules are completed, Wisconsin will have administrative
rules establishing basic statements of public policy about

the need for protecting our environment, as well as the standards

to be used in contested case hearings for making the difficult

decisions about site design and location for mining wastes

facilities.




Third, the consensus group played an instrumental role

in developing a wetlands policey for mining that is based on

As an indirecct

L

& palanced approach to environmental protection.
resull ol this ¢ffort, the same approach, to a very large
cxtent, has been adopted by the Natural Resources Board fo&

all of wetlands in Wisconsin.

Fourth, the Department of Natural Resources is better
cyuipped to deal with the regulation of metal mining in Northern
aEIT, 43 a resullt, In parc at least, of the efforts of
the conscnsus group. The oryanizational dilemmas: and conceptual
legal problems that have long existed within the Department
on éhe'iSSue of regulating metal mining.are beginning to
be corrected. There remain significant manpower problems

at DNR to effectively regulate metal mining. There is almost
no socio-economic analysis staffing at DNR. There is a shortage
at DMNR of geotechnical personnel in the f£ield of metal mining.
These staff voids may prove to be significant barriers to
‘metal mining development in Northern Wisconsin. However,
substantial progress has been made, thanks in part to environ-
mentalists and mining companies coming together urging

such improvements to be made.

There are probably several hundred specific policy
battles which have been won through the consensus approach.
Tnis paper 1is not intended to provide a complete listing. But
it should be recognized that everyday policy decisions are being

made about the value systems we apply in deciding whether

metal mining will be permitted in Northern Wisconsin, and under

[

whidt circumstanceos.




Two specific examples come to mind. First, on November 1,

1976, the Public Intervenor petitioned the Department of Natural
Resources for a declaratory ruling that Wisconsin's solid {
wagte laws be applied to nmining wastes. For a long period of
time, the Department opposed such a declaratory ruling. Bét
today, I am glad to revort that solid waste laws will play a
significant role in regulating mining in Northern Wisconsin.

The scecond example of progress we have made involves a
waclazatory ruliny petizion filed with DNR by the Town of
Grant on December 27, 1975. The Tawn of Grant, in that declaratoxrv
rullng petzt;on, asked the Bepartment to declara that ta;lzngs
ponds and ta;l;ngs rond nlpes were po;nt souxrces of gollutlon
that required a WPDES dlscharge pexm;t. Again, there has been
signficant staff reluctance to apply this regulatory theory to
mining wastes. It is now clear that this regulatory scheme
«ls0o has a role to play in protecting VWisconsin's environment,
and thc Department s Suﬂff 15 e&gectea to shortly dcvclcp a

'ﬁ pol1cy paper and arézﬁ aamznxst*ative rules in tnls regard

Three years is a long time for a town to sustain one legal
issue.

By now it should Le clear, that not only do the towns in
the environmental movenent benefit from the progress that has
been made, but so do the mining companies. Wisconsin has not done
well in providing the mining companies the kind of certa;nty,“u |

direction, and regulatory assistance necessary to give corporate

cooperate management the xind of security necessary to make

wise g0 or no-go mining development decisions in Wisconsin. For




example, Inland Steel has operated a mine in Jackson County

cince July 3, 1874 without necessary mining permits, some five

and one=halfl years after the law

AL carly as 1974, Xennecott was

so0lid waste laws were applicanle

tallings duap. DNR's decisicn

until March of 197%. In another

watlands
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cuestion of

YL by
R O AU e B

Loowill apnly

A e s
(RIS

to mining in Northern Wisconsin.

nd

began to require such permits.
asking DNR whether Wisconsin's
to its proposed 156 acre

was not clearly articulated
case, Zxxon ﬁas had to strugglé

the ragulatory standard

to those Ilavaluable resourstas as it applied

Wiscensin has come 2 long way towards providing the kind

oZ certainty, direction and regulatory staff resources necessary

s0 that mining may occur. If we

resulits will occur.

with Wisconsin and may not choose to locate herc.

¢ven 1I the companies choose 0
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hey cannot,” and shoulé
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comprehensive and com

consensus group is to put such a

the end of Spring, 1980.

locate here,

reculatory scheme.

do not complete the job, two

First, mining companies will be frustrated

Second,

Wisconsin will

WL be in a position to.provide permits for mining, becausc

not, k& granted in the absence of a

The goal of the

regulatory scheme in place by




POTINTTAL PROBLEMS FOR THE, CONSENSUS APPROACII

P

There remain two real potential problems with the continuec
usce ol the consensus approéch to policy development for mihing
in Northern Wisconsin. First, the maintenance of a feeling'~
of mutual ﬁrust and effective exchange of ideas depends upon
the ability of cvery party to bring necessary skills, resources,
SR LewWr tO 0 Lher hardgalning table. For town govermaents, this

hicdns, in part, the ability to retain experts and lawyers to
assist the local citizens, Mining campanzes will reta;n a large
number of the best lawyers from the W;sconsmn and nat;onal
legal market. The towns need to dxaw on the same pcal of skilled
legal talent. Such talent is expensive, even if the lawyers are
donating part of their time as part of their service to the
Wisconsin community. It is imperative, in order te insure
fundamental fairness to the towns, that Wisconsin's Mining
_“Inveatmant Impact Fund Board allbcata suffxcment monzes o th&
local communities so that they can effect;vely part1c1pate in
the consensus approach to mining policy development for Northern
Wisconsin. Moxeover, it is just as important to the mining
companies that the towns have sufficient legal representation
to assist thelr local communities and articulate their views

in the legal process. If the towns do not have these resources,

the policy~making process can be slowed down. If negative

stances have to be taken by the towns because of lack of a

~10=




fair process, nining companies wikl also suffer. Given the

laryce volume oI reguests for monies allocated by the Mining
finmact board, carceful consideration nust be given to the
currcnt historical setting Wisconsin finds itself in during
its effort to develop mining policy for Northern Wisconsin.
Second, the towns in the environmental movement must be
concerned about those "outside" mining companies which are

S P worpady thin o work of the mainstooam minilag companics
WAL are participating in the consensus approach. For example,
Lxzon's faqresentat;ves had a great aeal to do with the ultimate
compromise lcgllet-ve package on requlrzng geological data
to be turned over to the state geologist. The package was a
compromise bill between the mining industry and others,

espite this compromise, Noranda has seen fit to challenge the

o

constitutionality of the statute, and to secure an injunction
against tne anfarce“&nu OL Fhls valuabla 9ubl;c Lnxormatlon
“héel.- Such act Vluj on’ tge paxu Qh comman&es such as ?orandat“
will have a negative impact on the consensus appreach to

policy development if it continues to any appreciable degree.

CONCLUSION

The Citizens Advisory Committee to the Public Intervenor
and the Public Intervenor are pleased with the direction
Wisconsin public policy has taken on mining in the last three

vears. Whether one is pro-mining or anti-mining, or simply

neutral on the issue, one should be encouraged by the tremendous
4
proyress that has bzen made.

e

development has plaved a significant role in that policy growth.

The consensus approach to policy

Prepared by
Peter A, Peshek, Public Intervencr

-
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Cood Lvening Ladies and Centlemen. My name is Scott Drane. I am the recencly
appointed Mining Coordinator for the Wisconsin Department of Natural Resources.
am pleased to have the opportunity to share comments with you here tonight. - I
rauld like to thank Dr. Gage and Nicolet College for making this opporcunicty

I

avallable to all of us. N

1 would like to point out for you this evening a few of the thiags the Deparcument
is presenily doing in order to respoad to the upcoming mining issues. Under ,
current statucory authority, the Department of Natural Resources has the legal
respousibilicy to regulate any metallic mining development within the stacge's
boundaries. Obviously a demanding task in view of what prescant and anticipated
exploration in the state is likely to reveal. At the present time the Mecallic
Miuing Council and other interested parties are assisting the Deparcmeat in the
review of existing rules and formulation of new rules regavding metallic mining in
what has been called che concensus approach to rule making. The Department has a
very unique relationship with members of this ad hoc or "concensus” group. Pleasc
eep in mind that mining is only one type of industrial developument which the
Deparcment has regulatory responsibility over. The Department will have the
ultimate task of implementing any new rules that are drafted, as well as resaining
. thorough and’objective in dealing with the mining industry as with any other. . The

" Departient of Nacural Resources is neither pro nor anti-mining. But if mining in
the Stace expands, as it appears it will, it is the Department’s legislative '
mandate to see that it does so in the most environmentally sound manner. Now,:
allow me to list some of the things we are currently doing to insure that eavironmental
protection:

1. For several months now the Department has been engaged in an extensive

review aad analysis of its current statutory obligations, attempting to

define and recrify conflicts, oversites and redundancies in those laws, i.c.,

the conflict identified between ipitiation of the WEPA process and the exclusion
of solid waste facilities to the WEPA process. Obviously, the solid.waste
question is paramount to most mining proposals. It is critical te any development
that all of the appropriatec rules and permits governing it be identified
carly and “their relationship to specific projects as well as one another be'
c¢learly underscood. K

2. Mining is in some ways different and perhaps more interdisciplinary than
other industrial developments. These differences include the inflexibiliry
of the mine location, the long-term nature of the operation, and the social
and economic questions and oppar:unities-snrrounding'a wmine development.
Recognizing this, the Department has anticipated future needs by creating a
Mine Reclamation Section within the Bureau of So0lid Waste Management, a
district mining specialist in order to oversee exploratory work and data _
collection at the currently active proposed mine site, and the pesition which
I £ill attempting to deal with the various diverse groups both internal and
external, who have interests in mining policy decisions.

3. The Department is alse currently analyzing what it nceds regarding data
collegtion and analysis to do our job. We are attempting to provide the
mining companies with a clear—cut idea of the information which we feel will
be necessary in order to proceed through the WEPA process and to process
accessary permits. We are attempting to refine those data requests to be
balanced, objective, and only what is needed, no more, certaianly no less. We
want to remain flexible cnough so that as additional information is analyzed

we have the ability to insure that the studies are not only appropriate but

do not becowme prematurcly outdated. We will strive to see that the eavironcental
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- data needs are balanced with the social and economic sides of the issue.
Please remember Deparcment scaff and time are liwmited and we wust ploan
cavefully. .

. A T .

“¥or the reasons that I have just nientioned and others, it no doubt is apparent Co

cmost of the people here tonight what a complex and intricate issue mining represent

Lo the puople of the state. Not only do the state's rules need to cover new

mining but alsoc be fair to existing facilities. Based oa the e¢fforts that 1 have

described to you, and the magnitude of the challcngg, ir should come as no surprisc
when 1 take this opportunicy to aomplimanc the inte:esnad groups which we have

Leen relerring to this evening as the "concensus™ gxoup, This open rule makiag

process or concensus is not new, but has been used in the past five years in over .

hall of the administrative rules the Department of Natural Resources has drafted.

This ad Loe mining pgroup has been instrumental in idenc:i,f‘ym amd resecavching wmany

ol these difficult problems I alluded to carlier. I belicve the history on this

isuue will show that these people have been inscrumental in the drafting and

implemencavion of these very iwmportant environmental regulations. In the shorc
time that I have been working with these people I am amazed at Cheir energy,
eavironmentcal ecthic and problem solvxng abil&zy. Many;of whom work at great
personal. hacrmfzce. : - '

I look forward to. cantmnued inwolvemgn: thh these dedmaanad peaplc. The ad hcc
group offers a structured, articulate and mganmngful framework to input to the
Department’s rule’ makang process. My only fear is that perhags all the in;a:escs
arc not represented, not because the ad hoc group does not want mere interests
involved, bur we have not been able to reach all those who should be concerned.
If we arc te meet other5 nceds and interests, communication is essential. The ad
hoc group has established a framework for that communication to occur, 1 encourage
anyone interescted to assume their responsszlicy to speak up and state their
opinions, problems or nceds regarding mining issues. I hope I have given you some
background in the basic philosophy in the Department regarding mznxng developmentc
“and also provided you with some insight as to what the Department is doing internd..s
. Lo daal wLLh thesg issuea._

: would llka o close my comments on. a nate I :hznk all af us can take przde in.
Wisconsin is well on the way to being the first state in the nation to approach
mining in this comprehensive manner. Indeed, the work dome here will be well in
advance of the Federal effort headed by the Environmental Protection Agency. This
leadership role speaks well of all the partia;?ancs, let us insure that it will
concinue.

Thank you for the opportunity to share these thoughts with you tonight.

SD:kb : .
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Al the prosent Lime a procoss i% being tollowed in the State
w!l' wisconsin called the Consensus Approach to Mining. ‘'the
idea behind this process is to get as many interssted parties
invelved in Llhe drafting of proposed rules and regulations
for mining in the State of Wisconsin. We helieve‘that the
underlying principle of this approach is the aésumption

Lhal mining iy golnyg Lo take place in Wisconsin. When pgiven
the premise that mining is going to take place in Wisconsin,
+L makes sense that because the rules and regulations were
made oy consensus opinion that the result will be fewer cases
tnuc'might_nave-to;harliﬁiggted. %ﬁagcohsensuS'approacnl
seems Lo belthe:path.cf least resistance to facilitate mining
in the State of Wisconsin. The greatest danger of this
spproach is that it gives the impression that the decision

Lo mine in Northern Wisconsin has already been made by those

parties involved.

Tnere are lsaues lnvolved for the Sokaogcn cnlppewa Ccmmunzty
”Luut o; Lhuxr very nature transcend conaensua cplnxon. - Some
of Lhese issues are: Selr Determanatlon, Treaty Hights

and ilne unigue trust relationship that the tribe has with

tne lederal government.

Purhups sell determination is the issue that residents of
dorthern Wisconsin can most easily identify with. In the
recent past I can remember a movement to form the State of
superior. ‘fhis nappened because the residents of Northern
wisconsin thought that they weren't getting their tfair

snare of tax menies from the State Government in Madison.

aow u valuable resource has been discovered in Northern _
wisconsin and it behooves the residents of Northern Wisconsin
to maxe the best possible use of' this resource. Thnis resource
oL like the timber that once existed in Northern Wisconsin-

-
t~

is a non-replenicnable resource and once used it will

o
o
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Le gone loruver. LL is in the Public lnterest that the people
ol' Northern wisconsin nave a v01ce in any decision to mine or
nol Lo mine. I believe that the decision to mine or not

Lo imine snould come from the people who will be directly
etl'ected by the mining ; not made i some distant boardroom

in duston or Médison.

the Loksopon Chippowa Community Tribal Council was charged
wilhh Lhe responsgibility to promote the well'are not only

ol its Tribal Members but also that of future generations.
it is with this in mind that many issues must be considered
beiore any decision by the Tribe can be made. Yetl time is
re.enlless and the date for the Exxon appiicatlan for a
prospecting permit is getting near. Because we must Live.
with the consequences, we feel our need to properly gather
inl'ormation to make an intormed decision takes precedent
over any time table of Exxons. Wuestions that have to se
answered by the Tribe inciude: will mining actually be
Lbenelicial Lo the Sokaogon Ghippewa Community; What are

the lon6 term consequences of Mlnmng, Will there be any
cnvzronmental damage to our Wild Rlce Bad,. Wlll the o
quai*ty of life for Tribal Members actuaily be better and

il so lor how long. when you only have 1900 acres of land
to live on, Great care must be taken to preserve this land
not only for this generation but also for the future generations.
[ remember attending a meeting on mining where one of ithe
speakers stated that if you don't like the effects of mining
you can move. Historically we tought for the land which

we presently reside on and consider this land our Lome.
Advice as was given at that particular mining meeting cannot
be taken geriously. We as a people who will be directly
ell'ected l'eel that only through self determination can our .

E

interests be protected.

Uur tribe nus peen participants in various treaties with
the United States Government tbut perhaps the treaty that
we cannot lorget is the one in which we were promised a
12 mile squared reservation. We believe that the Exxon
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depousil is Located within the boundaries of the reservation
that waa promised‘to us. We cannot through the consensus
process give th impression that we have changed our bellel’. |
1 nothing else we do have the truth on our side.

There exists a unique relationship between the Federal
Government and lndian Tribes. One of its foundations was
gnunciated by Chier Justice John Marshall in the Cherokee
Nation vs Georgia case. Lt was in this case that Indian
Tribes were rirst declared to be domeatic dependent nations
whose relationship Lo tac Federuliﬁdvgrhéent resembled that

of a ward to his guardian. In latérndécisiéns, the supreme
court described the basis of this relationship by saying
that it rested on the duty of the United States to Protect
lncian 'ribes., ‘this duty was held to give the United

States the power to act as a trustee or lndian Tribes.

Qur tribe using this trust relationship has asked for
technical assistance Irom the Mederal Government to do a
hydrological study ol ground waters on the Heservation.

We are also getting an independent study or the possible
“impacts of mining upon the ribe. ‘hese studies are not -

vet completed. LI' these studies indicate that the adverse
eff'ects rrom mining will be greater than the 1ribe can

tolerate it will be in our interest to oppose mining development
gdjacent to tne reservazlon.' LI this were the case we leel that
it would be the duty or the united States Government and

the ooiigation or the State of Wisconsin to protect our rights.

Thank You

-




September 17, 1979

Linda R. Reivitz, Chairperson
Metallic Mining Council
Department of Natural Resources
Post Qffice Box 7921

Madison, Wisconsin 53707

Dear Ms. Reivitz:

Re: Mining and SR 1.95

- In March of 1978, the Natural Resources Board adopted a
statement .of policy to. establish necessary guidelines for
conservation and restoration of Wisconsin wetlands. This
policy statement is found in Wis. Admin. Code NR 1,95,

At the request of the Board, Department staff has
prepared amendments to NR 1.95. Such amendments were prepared
after close consultation with representatives of local units
of government, mining companies, and environmental groups.

. The recreated NR 1.95 represents a comprehensive and
unified policy for wetland protections. The specialized and
more detailed-wetland rules for regulating the mining industry
as required by ch. 421, Laws of 1977, are found in the proposed
NR 135.

We believe the Metallic Mining Council will find that
these rules will reaffirm Wisconsin's tradition of protecting
its enviromment, as well as providing a sound vehicle for
effectively processing. exploration, prospecting or mining
permit applications involving wetlands.

The consensus approach to policy development that was
born in the environmental bills associated with mining, passed
in the last session of the Wisconsin Legislature, continues to
be represented by the proposal we are submitting. All of us
have worked hard to meet each other's legitimate interests.
We have worked hard to come forward in a single voice. We have
worked hard to provide this piece of the total regqulatory
process, so that the Department of Natural Resources can meet
the legislatively directed goal of establishing metallic
mining waste rules no later than May 20, 1980.
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We urge the Metallic Mining Council to favorably consider
this rules packages for mining and wetlands of its
September 19, 1979 meeting. :

Sincerely,

ATURAL RESOURCES

Mining Fplicy Coordinator

WISCONSIN'S ENVIRONMENTAL DECADE, INC.
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KATHLEEN M. FALK
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COOK & FRANKE, S.C.
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/KEVIN J. LYONS; Attorney
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COHEN, GRANT, ZUIDMULDER, NAZE & GAZELEY
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ZUIDMULDER,
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Attorney

BORALD R

TOWN OF GRANT
COOK & PRANKE, S.C.
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EXXON MINERALS COMPANY, U.S.A.
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ROBERT J. RUSSELL

JACKSON COUNTY IRON COMPANY
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ANK J. PELISEK OF
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RENNECOTT COPPER CORPORATION
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BEFORE THE
STATE OF WISCONSIN
DEPARTMENT OF NATURAL RESOURCES
METALLIC MINING COUNCIL

May 29, 1979

The Adoption Of Administrative Rules
To Regulate Metalllc Mlnlng Wastes

The ﬁéﬁﬁiliq_gining?caﬁnéil is to be congratulated for
providing this opportunity to discuss the public policy questions
surrounding the regulation of waste generated by copger~éinc,
mining projects. Three hundred and fifty-seven days from today,
this Council, the Department of Natural Resources stéff, the
Natural Resources Board, and legislative oversight committees
fwzll need to have ccmplete& the wmrk cf astabllshlng admlnlstratxve
“rules to regulate metal mlnlng waste xf the legzslatzvely dmrected
target deate of May 20, 1980 is to be met. Given that no other’
state or the United States Environmental Protection’ Agency has
such a regulatory framework in place, all of us, indusiry, |
environmentalists, and government regulators, have a most
momentous task in front of us. '

The purpose of this paper is to pxavidé you with information
and ideas relevant to your role in the creation of administrative
rules to control metal mining waste. By August, you will begin
processing draft administrative rules that will certainly’exceed
100 pages if not 200 pages in length. A clearly established set
of public policy obijectives will need to be defined as you begin

the project of considering and refining draft rules.
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This paper will draw heavily upon my conclusions reached‘
upon an examination of the coﬁfents of the Kennecott Ccppe#
Corporation files. To the best'of my knowledge, I am the only
person in the State of Wisconsin outside of the Kennecott famiiy,
who has had an opportunity to review nearly ten fears of company
files deling with the efforts of Kennecott to mine in the Ladyémith
area. The new Kennecott management has told me to share those
portions of their files and my observations about them, which
will enhance public pclxay dehate and understandlng. 'gll of us.
owe a debt of gratitude to Kennecott for-such wxlllngness to be

open and to examine areas where all of us could improve.

OBJECTIVES OF RULES

Our new mining laws detail at some length the purposes of
the admlnzstrat;ve rules y@u are abant ta adopt._ Rather than gara—.
:phrase the laglslatxva dlraatlvas, T would lzke éo state the E |
obiectives of the rules in a slightly different fashion.
-Thé'first-ohjective is to’ provide industry with clear and
detailed guidelines, which establish, the total comprehensive
regulatory framework under which they must operate. E Kenneéctt
official wrote in May of 1977, |
Wisconsin...pogsess sufficient @uantiti&s of
base metal mineralization to place it in a position
of Leing a significant metal supplier. What remains

to be seen, however, is whether it is prepared
tc provide a reasonable and stable regulatory environ-

ment... .

Two examples of Kennecott's frustration reinforce the need

for industry to have certainty of regulation. On April 15, 1975,




