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Mailing Address
149 East Wilson Street
Post Office Box 7925

Tommy G. Thompson Madison, WI 53707-7925
Govemor ) Telephone (608) 266-2471
Michael J. Sullivan State Of WlSCOI}SlIl .

Secretary Department of Corrections

April 9, 1998

Senator Richard Grobschmidt

Joint Comumittee for Review of Administrative Rules

Room 404, 100 N. Hamilton Street

Madison, Wisconsin 33707 g

Representative Glenn S. Grothman

Joint Committee for Review of Administrative Rules
State Capitol, Room 125 West

Madison, Wisconsin 53708

Re: Clearinghouse Rule 98-0002, relating to lie detector testing of probationers and paroiees who are
sex offenders

Dear Senator Grebschmidt and Representative Grothman:

The Department of Corrections has an emergency rule which will expire on May 14, 1998, before it can be
replaced by a permanent rule. Unders. 227.24.(2), Stars;, Task the Joint Committee to extend by 60 davs
the above captioned emergency rule which creates ss. DOC 328,04(3)(0) and (p), 332.015, 332.02(6) to
(11}, and 332 15 to 332,18, relating to le detector testing of probationers and parolees who are sex
offenders.

This emergency rule is required to establish a program for lie detector testing of probationers and parolees,
The Department of Corrections has proposed a permanent rule to establish the He detector program. The
Department submitted the proposed permanent rule to the Administrative Rules Clearinghouse and the
Revisor of Statutes on January 3, 1998, a copy of which is enclosed. The Department received the report
from the Administrative Rules Clearinghouse on February 2, 1998, On March 1, 1998, the Department
scheduled this rule for two public hearings on March 16, 1998, a copy of the notice of hearing is enclosed.
Both hearings were held. The open comment period for written comments extended to March 23, 1998.
The Department submitted the proposed administrative rule to the legisiature on March 24, 1998, a copy of
the submittal is enclosed. The Department will not be able to promulgate the permanent rule before the
emergency rule expires on May 14, 1998,

Copies of the order creating the emergency rule and the proposed order creating a permanent rule are
enclosed. If you have any questions about our request to extend the effective period of the emergency rule,
please contact Kathryn R. Anderson of the Department’s Office of Legal Counsel at 266-9281.

Sincerely,

Michael 1. Sulliv
Secretary

Enclosures

ce: JCRAR Members
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149 East Wilson Street
Post Office Box 7925
Madison, WI 33707-7925
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Tommy G. Thompson
Govemnor

Michael J. Sullivan
Secretary
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' WISCONSIN
Ronald Sklansky, Director LATIVE COUNGIL H

Administrative Rules Clearinghouse
One East Main Street, Suite 401
P.O. Box 2536

Madison, WI 53701-2336

Dear Mr. Sklansky:

Pursnant to 5. 227.15 (1), Stats., the Department of Corrections submits proposed amendments to
administrative rules DOC 328 and 332, relating to polygraph testing for sex offenders, for your review.

If you have any questions regarding these proposed amendments to DOC 328 and 332, please contact
Kathryn Anderson at 266-9281.

Sir}cereiy,

Michael J. Sulii¥an,
Secretary

Enclosure



PROPOSED RULES OF THE
DEPARTMENT COF CORRECTIONS

DOC 328 and 332 Wis. Adm. Code

Subiject:

LIE DETECTOR TESTING FOR SEX OFFENDERS WHC ARRE ON PROBATION CR
PAROLE

Statutory Authority:

Sections 301.132 and 227.11 (2) (a), Stats.

Analysis Prepared by the Department of Corrections

The Department of Corrections promulgated an emergency rule which
is identical to the proposed permanent rule. The emergency rule
is effective December 15, 1997. A recent session law, 1995 Wis.
Act 440, created s. 301.132, Stats., which directs the department
to establish a sex offender honesty testing program. Section
301.132, Stats., became effective June 1, 1997. Lie detector
testing of probationers and parclees is recognized as an
effective supervision tool for determining the nature and extent
of deviant sexual behavior and developing appropriate
intervention strategies. In addition, it is anticipated that
testing will improve treatment outcomes by overcoming offender
denial and by detecting behaviors that lead to re-offending.

This proposed order:

1. Creates definitions for cffender, probation and parcle
agent, and lie detector examination process.

2. Adopts the statutory definitions of lie detector,
polygraph, and sex cffender.

3. Establishes the authority, purpose and applicability of
the lie detector examination process.

4. Requires an offender who is a sex offender to submit to a
lie detector test if required by the department.

5. Establishes criteria for the selection of offenders who
are required to participate in the lie detector
examination process.

€. Requires that the department provide notice to the
offender who is required to participate in the lie
detector examination process of the lie detector progranm
requirements, instructions to complete any necessary
questionnaires and of the date, time and location of the
scheduled test.



7. Provides that an agent and an examiner shall determine
the questions the cffender may be asked during the lie
detector examination process.

8. Allows an agent to consult with a treatment provider
regarding the questions the offender may be asked during
the lie detector examination process.

9. Provides that the departmeni may administer the lie
detector tests or contract with an outside
vendor to administer the tests.

10. Provides for sanctions if a sex offender refuses to

participate in the lie detector examination process.

11. Provides that an offender’s probation or parole may not
be revoked based solely on a finding of decepticn as
disclesed by a lie detector test.

12. Identifies the circumstances under which the department
may discleose information regarding the lie detector
tests or the information derived from the lie detector
examinaticn process.

13. Provides that the department may not use the lie
detector examination process as a method of punishment
or sanction.

14. Provides that an offender shall pay the costs of the lie
detector test and a $5.00 administrative fee with each
payment. The cost of the lie detector test may vary
depending on the type of test used.

15. Establishes procedures for the collection of lie
detector fees.

16. Provides for sancticns for an offender’s failure to pay
the lie detector fees.

17. Provides the criteria for lie detector fee deferrals.

18. Provides for the reporting and notice to the offender
when payment of lie detector fees is not received.

Forms

This proposed permanent rule is the same as an emergency rule
which was effective December 15, 1997. Copies of the forms for the
emergency rule are attached. The forms are:

1. Notice of Lie Detector Program Reguirements
2. Lie Detector Fee Schedule/ Payment Deferral
3. Offender Notification of Required Lie Detector Test

Agency Procedure for Promulgation

Approval of notice of submittal to joint legislative council
by secretary of department of corrections, submittal of rule to
JLCS, notice of submittal to revisor and notice to secretary of
administration under s. 227.14 (4m); approval of notice of hearing
by secretary under 227.17 (2m}, Stats.; public hearing under ss.

2



227.17 and 227.18, Stats; notice of hearing to revisor of statutes
and secretary of administration under s. 227.17 {1) (bm): approval
of rules in final draft form by secretary; legislative standing
committee review under 227.19; Stats.; and filing of rules under s.
227.20, Stats.

Name and Phone Number of Agency Contact

Kathryn Anderson, Office of Legal Counsel, 266-9281.

Date Sent to Legislative Council Administrative Rules Clearinghouse

January 5, 19983,



ORDER OF THE
DEPARTMENT OF CORRECTIONS
CREATING RULES

The Department of Corrections proposes this permanent rule which is identical to an emergency rule
which was effective December 15, 1997. A recent session law, 1995 Wis, Act 440, created 5. 301.132,
Stats., which directs the department to establish a sex offender honesty testing program. Section 301.132,
Stats., became effective June 1, 1997, Lie detector testing of probationers and parolecs is recognized as an
effective supervision tool for determining the nature and extent of deviant sexual behavior and developing
appropriate intervention strategies. In addition, it is anticipated that testing will improve treatment
outcomes by overcoming offender denial and by detecting behaviors that lead to re-offending,

Statutory Authority: Sec. 301,132 and Sec. 227.11 (2) (a), Wis. Stats.
Statutes Interpreted: Sec. 301.132, Wis. Stats

This order:

1. Creates definitions for offender, probation and parole agent, and lie detector examination
process.

2. Adopts the statutory definitions of lie detector, polygraph, and sex offender.

3. Establishes the authority, purpose and applicability of the lie detector examination process.

4. Requires an offender who is a sex offender to submit to a lie detector test if required by the
department,

5. Establishes criteria for the selection of offenders who are required to participate in the lie
detector examination process.

6. Requires that the department provide natice to the offender who is required to participate in
the lie detector examination process of the lie detector program requirements, instructions to
complete any necessary questionnaires and of the date, time and location of the scheduled
test.

7. Provides that an agent and an examiner shall determine the questions the offender may be
asked during the lie detector examination process.

8. Allows an agent to consult with a treatment provider regarding the questions the offender
may be asked during the lie detector examination process.

9. Provides that the department may administer the lie detector tests or contract with an outside
vendor to administer the tests,

10. Provides for sanctions if a sex offender refuses to participate in the lie detector examination
process.

11. Provides that an offender’s probation or parole may not be revoked based solely on a finding
of deception as disclosed by a lie detector test.

12. Identifies the circumstances under which the department may disclose information regarding
the lie detector tests or the information derived from the lie detector examination process.

13. Provides that the department may not use the lie detector examination process as a method of
punishrnent or sanction.

14, Provides that an offender shall pay the costs of the lie detector test and a $5.00
administrative fee with each payment. The cost of the lie detector test may vary depending
on the type of test used.

15, Establishes procedures for the collection of lie detector fees.
16. Provides for sanctions for an offender’s failure to pay the lie detector fees.
17. Provides the criteria for lie detector fee deferrals.




18. Provides for the reporting and notice to the offender when payment of lie detector fees is not
received.

The order provides for including the rules for the lic detector program in the same chapter of the

Wisconsin Administrative Code, ch. DOC 332, as the rules for registration and community notification of
sex offenders, which were published as emergency rules on June 1, 1997.

ORDER

Under the authority vested in the Department of Corrections by s. 301.132 (3), Stats., the Department of
Corrections hereby creates rules interpreting s. 301,132, Stats, as follows:

SECTION 1. DOC 328.04 (3) (o) and (p) are created to read:

DOC 328.04 (3) (0) Submit to the lie detector examination process under s. DOC 332.14 as directed by
the department,

{p) Pay fees for the lie detector examination process under ss. DOC 332.15 (3) and 332.18 and comply
with any required department procedures regarding payment of fees.

SECTION 2. DOC 332.015 is created to read:

DOC 332.015 AUTHORITY AND APPLICABILITY OF LIE DETECTOR TESTING. These rules are
promulgated under the authority of 5. 301.13 (3), Stats,, to establish a lie detector program for
probationers and parolees who are sex offenders. The rules apply to the department and to probationers
and parolees who are sex offenders.

SECTION 3. DOC 332.02 (6) to (11) are created to read:

DOC 332, 02 (6) “Lie detector” means a polygraph, deceptograph, voice stress analyzer, psychological
stress evaluator or other similar device, whether mechanical or electrical, that is used, or the results of
which are used, to render a diagnostic opinion about the honesty or dishonesty of an individual,

(7} “Lie detector examination process” means the entire process of lie detector testing,
including completion of any preliminary questionnaires, pretest questions, baseline questions and the
actual lie detector testing, and post-testing interrogation.

(8) “Offender” means a probationer or parolee,

(9) “Polygraph” means an instrument that fulfills all of the following requirements:

(2) Records continuously, visually, permanently and simultaneously any changes in
cardiovascular, respiratory, and electrodermal patterns as minimum instrumentation standards.

(b) Is used, or the results of which are used, to render a diagnostic opinion about the honesty or
dishonesty of an individual.

(10) “Probation and parole agent” or “agent” means an employe of the department who is assigned
the duties and responsibilities of an agent under chs. DOC 328, DOC 331 and DOC 333,

(11) “Sex offender” means a person in the custody of the department who meets any of the criteria
specified in 5. 301.45 (1), Stats.



SECTION 4. . DOC 332.15t0 332.18 are created to read:

DOC 33215 LIE DETECTOR REQUIREMENT. The department may require an offender who is a sex
offender to submit to the lie detector examination process in accordance with s, DOC 332.17 asa
condition of supervision,

DOC 332.16 PURPOSE OF LIE DETECTOR PROGRAM. (1) The department may use the lie detector
examination process as a supervision tool for offenders who are sex offenders. Testing may achieve the
following in supervising an offender who is a sex offender:

(a) Disclose offense pattern information for treatment purposes.

(b) Hold the offender accountable for behaviors which occur while on supervision.

(¢} Venty the accuracy of self-reporting.

{d} Assist in the monitoring and early identification of rule violations and other criminal
behavior.

(e) Provide a deterrent to re-offending.

(f) Identify the offenders whoe need more intensive supervision or treatment.

(g) Provide more information for purposes of assessment, treatment and monitoring.

(2) The department shall not use the lie detector examination process as a punishment or sanction.

DOC 332.17 OPERATION OF LIE DETECTOR PROGRAM. (1) SELECTION OF PARTICIPANTS.
Upon the approval of an agent’s supervisor, an agent may require an offender who is a sex offender to
participate in the lie detector program. The agent may require an offender who is a sex offender to submit
to the lie detector examination process based on the following:
(a) For an offender who is a sex offender and who is approaching release from confinement:
1. The offender’s criminal record of sexual offenses.
2. The offender’s adjustment under previous supervision.
3. The offender’s participation in offense-related programming while incarcerated or
institutionalized.
4. The offender’s motivation or refusal to participate in continued programming in
the community,
5. 'The assessed risk the offender poses to the public.
(b) For an offender who is a sex offender and who is currently on probation or parole:
1. The offender’s criminal record of sexual offenses.
2. The offender’s adjustment under supervision, including recent rules violations or
caonsideration for alternatives to revocation.
3. The offender’s compliance with current programming involvement.
4. The assessed risk the offender poses to the public.

(2) NOTICE. (a) An agent shall provide an offender who is a sex offender and who is selected to
participate in the lie detector examination process written notice of the lie detector program requirements.
The department may require an offender who is a sex offender to participate in the lie detector
examination process without the offender’s informed consent.

(b) An agent shall provide written notice to an offender who is a sex offender and who is required
to take a lie detector test which shall include the following:

1. Date, time, and location of the scheduled test.
2. Instructions to complete any preliminary questionnaires.

(3) LIE DETECTOR TEST QUESTIONS. (a) The lie detector examiner shall determine the
questions to be asked during the lie detector examination process and shall consult with the agent in
determining the questions 1o be asked. If the offender who is a sex offender is receiving treatment, the
examiner or agent may consult with the treatment provider regarding development of questions to be
asked during the lie detector examination process.



(b) The agent or examiner may consider any of the following in determining the questions to be
asked during the lie detector examination process:

1. The offender’s involvement in current offense-related programming.

2. The offender’s level of denial.

3. The offender’s recent pattern of rules violations.

4. The offender’s noncompliance with treatment.

5.The agent’s need to verify the offender’s compliance with supervision, treatment or self-
reporting.

6.The agent’s need to document and verify the extent of the offender’s sexual history.

(4) TEST ADMINISTRATION. The department may administer lie detector tests or contract
with an outside vendor to administer the tests.

(5) ASSESSMENT OF FEES. The department shall establish a schedule of fees to partially offset
the costs of the program for offenders who are sex offenders and who are required to take a lie detector
test,

(@) An offender shall pay for the costs of the test in accordance with a schedule of fees developed

by the department. The costs of the tests may vary depending on the type of test used.

(b) An offender shall also pay a $5 administrative fee with each payment.

(6) SANCTIONS. (a) If an offender who is a sex offender refuses to participate in any portion of
the lie detector examination process or to pay a lie detector fee, the agent shall investigate the refusal as a
violation of a rule or condition of supervision in accordance with ch. DOC 331.

(b) If an offender who is a sex offender discloses a violation of a rule or condition of supervision
during the lie detector examination process, the agent shall investigate the disclosure as a violation of a
rule or condition of supervision, in accordance with ch. DOC 331,

(¢} If an offender who is a sex offender discloses criminal conduct during the lie detector
examination process, the agent, with the approval of the agent’s supervisor, shall refer the disclosure to
law enforcement authorities.

(d) Revocation of probation or parcle of an offender who is a sex offender may not be based
solely on a finding of deception as disclosed by a lie detector test.

(7) DISCLOSURE OF TEST INFORMATION. The department may disclose information
regarding a lie detector test or information disclosed during the lie detector test examination process of an
offender who is a sex offender only to the following and only for purposes relating to correctional
programming, care and treatment of the offender;

{a) Department employes.

(b) Department vendors.

(¢} Another agency or person.

{d) Law enforcement agencies.

DOC 332,18 LIE DETECTOR FEE. The department shall do all of the following in establishing a fee
schedule for lie detector testing and in collecting lie detector fees:

(1) BASIS OF FEE. Base the lie detector fee payment schedule upon the offender’s ability to
pay with the goal of receiving payment for the costs of administering the test and a $5 administrative fee
with each payment.

(2) TIMING OF PAYMENTS. Permit payment of the fee to be paid in any of the following
Ways:

{a) Full payment of the fee within 30 days of the date the offender takes
the lie detector test.

(b) Quarterly payment of the fee to be paid in full within one year of the date the offender takes
the lie detector test.

{(¢) Monthly installment payments of the fee to continue until the fee is paid in full.



(3} DEFERRAL OF PAYMENTS. (a) Except if the offender has the present ability to pay the
fee, permit deferral of payment if the offender meets one or more of the following conditions, until a time
when the conditions ne longer exist:

1. Has used all reasonable and appropriate means to obtain employment as determined
by the offender's probation and parole agent, but has been unable to obtain employment which provides
the offender sufficient income to pay the lie detector fee.

2. Is astudent enrolled in a full-time course of instruction. In this subdivision, “full-time
course of instruction” means enrolled in an accredited course of instruction and registered for more than 9
credits in post secondary education or full-time high school or full-time junior high school, and “schoo!”
means a public school under s. 115.01 (1), Stats, a charter school as defined in s. 115.001 (D), Stats., ora
private school as defined ins. 115.001 (3r), $tats. The offender shall provide a release of information to
verify enrollment and registration of credits. If the offender fails to provide the release of information, no
deferral may be given. The educational institution shall certify to the department that the offender is
enrolled and attending a full-time course work at the educational institution.

3. Is undergoing psychological, chemical or medical treatment consistent
with the supervision plan approved by the department and is unable to be employed. The treatment
provider shall certify the status to the department.

4. Has a statement from a licensed physician excusing the offender from work for medical
reasons and is unable o be employed because of the medical reasons,

(b) The agent shall make a determination concerning an offender’s deferral of payment of

the lie detector fee within 10 working days of determining that an offender is required te participate in
the lie detector examination process or within 10 working days of a reported change in the offender’s
financial or employment status.

(¢) The agent's supervisor shall review all decisions made by the offender’s probation and
parole agent to defer payment of the lie detector fee.

(4) COLLECTION. Develop procedures for the collection of lie detector fees. The offender who
is a sex offender shall pay the lie detector fees to the department according to the procedures established
by the department.

(5) COPIES OF FEE SCHEDULE AND PAYMENT PROCEDURES. Provide the offender
who is a sex offender with copies of the lie detector fee schedule, administrative fee requirement, and lie
detector fee payment procedures.

(6) RECORD OF PAYMENTS. Record all lie detector fees paid by the offender, and on request
of the offender, provide the offender with a copy of the record of payments to verify receipt of the
payments.

(73 NOTICE TO OFFENDER WHEN PAYMENT IS NOT RECEIVED. Advise the offender in
writing if payment of the lic detector fee has not been made in accordance with the payment schedule.

(8) POSSIBLE ACTIONS IF FEE IS NOT PAID. Take action under s. DOC 332. 17(6) (a), if
an offender who is a sex offender fails to pay a lie detector fee. The department may use any of the
following actions in any order when an offender who is a sex offender fails to pay the lie detector fee:

{a) Counseling,

(b) Wage assignment.

{c) Review of supervision level to determine if more restrictive sanctions are needed, including an
increase in the leve! of supervision, electronic monitoring or detention in a Jjail, correctional facility or
house of correction.

{d) Issue a recommendation for revocation of parole or probation under the provisions of ch.
DOC 331 for the offender’s willful failure to pay the lie detector fee after the agent has taken action under
sub. (1) and has determined that the offender has the ability to pay the lie detector fee.

(e) Any other appropriate means of obtaining the lie detector fee.



The rules contained in this order shali take effect the first of the month following publication in the
Wisconsin Administrative Register.

Wisconsin Department of Corrections

Dated: By:

MICHAEL J. SULLIVAN
Secretary

SEAL:




DEPARTMENT OF CORRECTIONS WISCONSIN
Civision of Community Corrections Wiscansin Slatute
0CC-1806 (11790 Section 301.132

NOTICE OF LIE DETECTOR PROGRAM REQUIREMENTS

The following are in addition to any previcus supervision rules or court ordered conditions. Failure to comply with the
lie detector program requirements mav be cause for increased supervision, sanctions and/or revocation.

CFFENDER NAME CCOC NUMBER

[ have been advised of the following:

I Pursuant to 1995 Wisconsin Statute 301,132, the Departments of Corrections or Health and Family Services has the
authority to require me, as a condition of my probation or parole supervision to submit to a lie detector examination.

2. T'will be required to fully comply with all procedures involved in the lie detector examination process, including but not
limited to: fully and truthfully completing all required written reports or questionnaires, keeping all scheduled
interview/testing appointments on time, responding truthfully to all questions directed to me, and cooperating fully with
the examiner and use of lie detector equipment.

3. lunderstand that providing false or deceptive information during a lie detector examination process may result in a
probation/parole violation investigation. Violations of supervision verified as a result of such Investigation may result in
restrictive sanctions which may include revocation of probation/parols,

4. Iunderstand that [ am required to pay all monetary costs of the lie detector testing and any other administrative fees as
determined by the department. A payment plan will be established based upon ability to pay. Payment is always
required and the Department of Corrections may use collection methods to collect payments. Refusal to pay will not
excuse me from any required testing and may subject me to sanctions.

Pursuant to Wisconsin Statute 48.981, { understand that, if during any part of the lie detector examination process, I
reveal having sexual contact with, neglecting, or physically abusing a person under the age of 18 years before my
present court conviction, in such a way that the individual can be identified, my agent must report that information to
appropriate authorities.

ih

6. Tunderstand that if during any part of the lie detector examination process I reveal that I have committed criminal
behavier since my court conviction that can be verified, the behavior will be reported to appropriate authorities and
will be regarded as a violation of probation/parole supervision.

7. Tunderstand that if during any part of the lie detector examination process I disclose that I have violated the conditions
of probation/parole since my present court conviction, the violation may result in restrictive sanctions including
revocation of probation/parole.

8. Tunderstand that the results of the lie detector examination process will be communicated to the Department of
Corrections, other agencies, and contract providers, that provide offender care and treatment.

9. Iunderstand that the results of the lie detector examination process will be used to evaluate and further develop a
probation/parole supervision plan for me.

I have reviewed and explained these requirements to the offender.
AGENT SIGNATURE AGENT#/ LOCATICN PHONE NUMBER DATE SIGNED

I'have received a copy of these requirements, I, , on this date of
OFFENCER NAME

attest by my signature that I will enter into, fuily cooperate with and successfully complete all lie detector program requirements

as required by my agent and the Department of Corrections.
CFFENDER SIGNATURE

MONTH/BAYIYEAR

DATE SIGNED

By my signature I attest that the above named offender was given a copy of these requirements and refused to sign this form.
WITNESS SIGNATURE DATE SIGNED
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DEPARTMENT GF CORRECTIONS WISCONSIN
Division of Community Corrections Wiscansin Statules
CaC.1872 (11/97) Saction 301 132

LIE DETECTOR FEE SCHEDULE / PAYMENT DEFERRAL

D Original Agreement D Amended Agreement D Payment Deferra
CFFENDER NAME (As it appears on Count Crder) OOC NUMBER CATE CF 3IRTH
AGREEMENT DATE DEFERRAL REQUEST DATE AGENT NAME AGENT NUMBER

TEST FEE SCHEDULE

You will be required to pay the full cost of the e detector tests and any administrative fee payments. Your payment plan will be basad
upon your ability to pay, to be determined by the income information that is submitted on the Offender Report Form (COC-8). You will he
informed of the approximate cost of each exam when it is scheduled. The cost of each test will be addad to the amount you cwe. There
will be a $5.00 administrative fee for each payment,

Currently the following tests are being given and the approximate prices ara noted,
Lisclosure / Sexual History - $450.00 Instant Offense - $375.C0 Maintenance / Menitoring - 3300.00
Specific Issus - $300.00 Re-test - 51580.00 Cther -3

OFFENDER PAYMENT PLAN

Indicated below is the approved payment pian for any costs of lie detector tests that | may be required to take during supervision. it is
understood that this plan may be changed with the approval of the assigned agent and by completing and signing an additicnal capy ¢f
this form,
D Full payment within thirty (30] days of taking the lie detector test plus a one time $5.00 administrative fee.

Quarterly payment of the fie detector fee pius a $5.00 per payment administrative fee, total to be paid within cne year of taking the

lie detector test.
D Menthly installment payments of § smontn ta continue until paid in full plus a $5.00 per payment administrative fee.

QFFENDER SIGNATURE DATE SIGNED @ AGENT SIGNATURE DATE SIGNED

OFFENDER PAYMENT DEFERRAL

DEFERRAL BEGIN DATE ANTICIPATED DEFERRAL END DATE

[ ] unempLOYMENT DEFERRAL
OFFENDER is required to provide a list to his/her agent with the following information;
1} Name(s) of business{es) and date(s) where cffender had a job interview
2} Name(s) of business(es) and date{s) where offender compieted an application for a job,
D FULL TIME STUDENT DEFERRAL
OFFENDER is required ta provide verification by:
1} Completing & Confidential Information Release Authorization {DOC-1153)
2} Submitting this release to their educational institution to release verification of their enroiiment and attendance in
a fulf time course of instruction to the offender's agent,
D PSYCHOLOGICAL, CHEMICAL OR MEDICAL TREATMENT DEFERRAL
OFFENDER is required to provide verification by:
1) Completing a Confidential (nformation Release Authorization (COC-1163) for psychological, chemical or
2) The information must be provided by the treatment agency to the offander's agent,
3) The information from the treatment provider must aiso verify that the offender is unable to be employed as a rasuit
of participating in the treatment.
D MEDICAL REASONS DEFERRAL
OFFENDER is required to provide verifigation by:
1) Completing a Confidential Information Releasa Authorization (DOC-1183)

2) Submitting this release to a iicensed physician.
3) The information from the physician must verify the medical reason that makes the offender unable to be employed.

AGENT SIGNATURE DATE APPROVED | DECISICN SUPERVISOR SIGNATURE DATE SIGNED
™ apprOVED
[ DisaPPROVE |




1997 Session

LRB or Bill NoJ/Adm. Rule No.

B ORIGINAL {0 UPDATED Adm. Rule #328 & #332
FISCAL ESTIMATE 1 CORRECTED O SUPPLEMENTAL Amendment No. if Applicable
DOA-2048 N(R10/94) :
Subject

Relating t¢ Honesty Testing of Sex Offenders

Fiscal EHect
State: O No State Fiscal Effect
Check columns below only if bill makes a direct appropriation B Increase Costs - May be passible to Absaeb
or affects a sum sufficient appropriation, Within Agency's Budget B Yes O No
&3 Increase Existing Appropriation £] iIncrease Existing Revenues
[} Decrease Existing Apprapriaticn O Decreass Existing Revenues O Decrease Cests

0 Create New Appropristion

Local: 3 No local government costs

1. [J increasa Costs 3. O Increase Revenues 5. Types of Local Governmental Units Afected:
3 Pemmissive 0O Mandatory 0 Pemmissive O Mandatory {J Towns O villages O Cities
2. {J Decrease Costs 4. [0 Decrease Revenues [J Counties OCthers
( L Permissive [ Mandatory 0 Permissive [ Mandatory 3 School Districts {3 WTCS Districts
Fund Sources Affected Affected Ch. 20 Appropriations

Oorr OfFep OPRO OPRS [ISEG [ SEGS

Assumptions Usad In Arriving at Fiscal Estimate

This administrative rule amends DOC 328 and DOC 332 relating to honesty testing of certain sex
offenders. |

The Legislature directed the Department of Corrections to establish a program for lie detector testing for
probationers and parolees who are sex offenders and to implement the program by June 1, 1997.

This rule requires most sex offender probationers and parolees to repay the Department for the cost of the
polygraph and an administrative fee. Department staff will spend approximately 40 hours creating an
account balance screen in the mainframe database to provide account balances to the offenders.

The Department estimates approximately 90 offenders will be tested per year. If it is assumed that all 90
offenders pay for the costs on a monthly basis, the Department could record and process an additional 1,100
deposits per year. Although this will increase the Department’s workload, the Department will be able to
absorb the duties.

In summary, the Department will slightly increase its workload and incur approximately $2,200 in one-
time computer development costs. The Department is able to absorb these costs.

Long-Rangs Fiscal implications
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Tommy G. Thompson

Governor
Michael J. Sullivan g
Secretary -

State of Wisconsin
Department of Corrections

Mailing Address

149 East Wilson Street
Post Office Box 7925
Madison, W1 33707-7925
Telephone (608) 266-2471

January 5, 1998

Ronald Sklansky, Director ,
Administrative Rules Clearinghouse
One East Main Street, suite 401
Madison, Wi 53701-2536

Re: Proposed Amendments to Ch. DOC 328 and 332, Wis. Adm. Code,
relating to lie detector testing of probationers and parolees who are sex

offenders

Dear Mr. Sklansky:

The enclosed form (Offender Notification of Required Lie Detector Test) was
inadvertently omitted from the proposed rule which was submitted earlier today

for review by Legislative Council.

Sincerely,

4/»—@#-\%
Kathryn R, Anderson
Assistant Legal Council

Enclosure

Cc  Michael J. Sullivan, Secretary



DEPARTMENT OF CORRECTIONS WISCONSIN

Civision of Community Carractions Wisconsin Statules
DOC-1873 {11/97) Section 301.132
OFFENDER NOTIFICATION OF REQUIRED LIE DETECTOR TEST

CFFENDER NAME COC NUMBER DATE NOTIFICATICN GIVEN CR

MAILED TO THE CFFENCER

AGENT NAME AGENT # TELEPHCNE NUMBER
TEST DATE TIME APPROXIMATE COST #OR THIS TEST WILL BE
TYPE OF TEST

{:} Disclosure / Sexual History - $450.C0 [] instant Offense - $375.60 [} Maintenance / Monitoring - $3C0.C0

[ scecific Issue - $300.00 [] Re-test -3$150.00 [] cther -8

TEST LCCATION

INSTRUCTIONS TO COMPLETE ANY PRELIMINARY QUESTIONNAIRES

The cost of the above scheduled lie detector test will be entered as an amount owed on your Lie Detector Fee account. Pa:qnent
is required in accordance with the lie detector fee schedule and payment plan. You must have this form signed by the examiner
and returned to your agent as soon as possible, but no later than five working days of taking the test.

Note to Examiner: Please sign this form verifying that SIGNATURE OF EXAMINER DATE SIGNED
the abeve offender appeared in person on this date and
participated in the testing process.




Tommy G. Thompson Mailing Address
Governor 149 East Wilson Street
Post Office Box 7925
Michael J. Sullivan Madison, Wi 53707-7925
Secretary Telephone (608) 266-2471

Department of Corrections

January 3, 1998

Bruce Munson, Revisor

Revisor of Statutes Bureau

131 West Wilson Street, Room 800
Madison, Wisconsin 53703-3222

Dear Mr. Munson:

Pursuant to s. 227,14 (4m), Stats., please find attached the Notice of Submission of Administrative Rule,
DOC 328 and 332 to the Wisconsin Legislative Council Staff. This rule relates to polygraph testing for
sex offenders who are on probation or parole.

If you have questions, please contact Kathryn Anderson at 266-9281.

Michael J. Sulli
Secretary

Attachment

o F
¢¢: Richard G. Chandler Revisgp aF Sféréggg '
State Budget Director e Blrgiy™iles
o L
DoA R o



NOTICE OF SUBMITTAIL OF PROPOSED RULE OF THE
DEPARTMENT OF CORRECTIONS
DOC 328 and 332
TO WISCONSIN LEGISLATIVE COUNCIL STAFF

NOTICE IS HEREBY GIVEN That pursuant to s. 227.14 (4m), Stats., the Department of Corrections
submits proposed amendments to DOC 328 and 332 to the Wisconsin Legisiative Council Staff.

SUBJECT MATTER OF THE PROPOSED RULE
Polygraph testing for sex offenders who are on probation or parole.
WHETHER PUBLIC HEARING THE PROPOSED RULE IS REQUIRED

Public hearing is required under s, 227.16 (1), Stats., and will be scheduled at a later date.

ORGANIZATION UNIT THAT IS PRIMARILY RESPONSIBLE FOR PROMULGATION OF THE RULE
Division of Program Planning and Movement.

DATE SUBMITTED TO WISCONSIN LEGISLATIVE COUNCIL STAFF:
January 5, 1998.

APPROVAL BY SECRETARY OF THE DEPARTMENT OF CORRECTIONS

Date: __January 5. 1998 Approved: L T~
Michael J Sullivan ﬂ
Secretary




LERC
WISCONSIN LEGISLATIVE COUNCIL STAFF “EORM2

RULES CLEARINGHOUSE

David J. State, Director
Legislative Council Saaff
(608) 266—1304

Ronald Skiansky
Director
{608} 2661946

One E. Main §z., Ste. 401
PO. Box 2536

Madison, W1 537012536
FAX: (608) 2663830

Richard Sweet
Assistant Director
{608) 2662982

CLEARINGHOUSE REPORT TO AGENCY

[THIS REPORT HAS BEEN PREPARED PURSUANT TO S. 227.15, STATS. THIS IS
A REPORT ON A RULE AS ORIGINALLY PROPOSED BY THE AGENCY: THE
REPORT MAY NOT REFLECT THE FINAL CONTENT OF THE RULE IN FINAL
DRAFT FORM AS IT WILL BE SUBMITTED TO THE LEGISLATURE. THIS
REPORT CONSTITUTES A REVIEW OF, BUT NOT APPROVAL OR DISAPPROVAL
OF, THE SUBSTANTIVE CONTENT AND TECHNICAL ACCURACY OF THE
RULE.]

CLEARINGHOUSE RULE 98-002

ANORDERto create DOC328.04 (3) (o) and (p), 332.015,332.02 (6) to (1) and 332.15 t0 332.18,
relating to lie detector testing of probationers and parolees who are sex offenders.

Submitted by DEPARTMENT OF CORRECTIONS

01-05-98 RECEIVED BY LEGISLATIVE COUNCIL.
02-02-98 REPORT SENT TO AGENCY.

RNS:DLS:jt;lah



- Clearinghouse Rule No. 98-002
Form 2 — page 2

This rule bas been reviewed by the Rules Clearinghouse. Based on that review, comments are
reported as noted below:

1. STATUTORY AUTHORITY [s. 227.15 (2) (a)]

Comment Attached YES !:l NO |

@ FORM, STYLE AND PLACEMENT IN ADMINISTRATIVE CODE [s. 227.15 (2) (c)]

Comment Attached YES E NO D

3. CONFLICT WITH OR DUPLICATION OF EXISTING RULES [s. 227.15 (2) (d)]

Comment Attached YES NO ["Z

o ADEQUACY OF REFERENCES TO RELATED STATUTES, RULES AND FORMS
5. 227.15 (2) (&)]

Comment Attached : YES ¥ NO l::l

@ CLARITY, GRAMMAR, PUNCTUATION AND USE OF PLAIN LANGUAGE [s. 227.15 (2) (0]

Comment Attached YES NO D

6. POTENTIAL CONFLICTS WITH, AND COMPARABILITY TO, RELATED FEDERAL
REGULATIONS [s. 227.15 (2) ()]

Comment Attached YES E] NO

7. COMPLIANCE WITH PERMIT ACTION DEADLINE REQUIREMENTS [s. 227.15 (2) (h)]

Comment Attached YES D NO



WISCONSIN LEGISLATIVE COUNCIL STAFF

RULES CLEARINGHOUSE

David J. Stute, Director
Legislative Council Staff
(608) 2661304

Ronatd Sklansky
Director
(608) 2661946

One E. Main St, Ste. 401
P.O. Box 2336

Madison, W1 53701-2536
FAX: (608) 2663830

Richard Sweet
Assistant Director
(608) 2662982

CLEARINGHOUSE RULE 98-002

Comments

[NOTE: All citations to “Manual” 'in the comments below are to the
Administrative Rules Procedures Manual, prepared by the Revisor of

Statutes Bureau and the Legislative Council Staff, dated October
1994.}

2. Form, Style and Placement in Administrative Code

Section DOC 332.17 (5), relating to assessment of fees, should just be a cross-reference
to s. DOC 332.18, relating to the lie detector fee, and the substance of sub. (5) should be
incorporated into s. DOC 332.18. If sub. (5) is kept, in par. (b), “under par. (a)” should be
inserted after “payments.”

4. Adequacy of References to Related Statutes, Rules and Form

In s. DOC 332.015, “These rules” should be “Sections DOC ___to ___" or “This
chapter” (i.e., reference should be made to the specific provisions that are being promulgated
pursuant to s. 301.132 (3), Stats.) Also, in the first sentence, the authority provision is
mistakenly listed as s. 301.13 (3), Stats., instead of s. 301,132 (3), Stats.

5. Clarity, Grammar, Punctuation and Use of Plain Language

a. Ins. DOC 332.02 (7), “baseline questions and” should be “baseline questions,”.
b. Ins. DOC 332.16 (1) (intro.), the second sentence would be clearer if it read:

Testing may be used to achieve any of the following goals in
supervising an offender who is a sex offender:



(a) Disclosing ....”
In sub. (2), “shall not” should be “may not.”

¢. Ins. DOC 332.17 (1) (a) (intro.), what does it mean to be “approaching release from
confinement”? Can this be made more specific? In subd. 5. and par. (b) 4., “assessed” by whom
and using what mechanism? Should this be specified? In par. (b) 2., does the term “recent” also
modify “or consideration for alternatives to revocation™? If so, for clarity, “recent” should be
inserted before “consideration.” If not, what does that last phrase refer to? In par. (b) 3.,
“involvement” appears to be unnecessary. In sub. (2) (b) (intro.), for clarity, the clause could be
divided into two sentences by substituting “test. The notice” for “test which”.

d. Ins. DOC 332.18 (3) (a) 4., “the offender” should be inserted before “is unable.”
Paragraph (b) refers to “within 10 working days of a reported change in the offender’s financial
or employment status.” Is there a requirement somewhere that the offender report such a change
within a certain time period? If so, could it be cross-referenced? If not, perhaps such a
provision should be included in the rule.



Mailing Address

149 East Wilson Streat
Post Office Box 7925
Madison, WI 33707-7925
Telephone (608) 266-2471

Tommy G. Thompson
Governor

Michael J. Sullivan State of Wisconsin .
Secretary Department of Corrections

February 13, 1998

Bruce Munson

Revisor of Statutes

Suite 800

131 West Wilson Street
Madison, Wisconsin 53703-3233

Re: Clearinghouse Rule $8-002, relating to the use of a lie detector test program in
the supervision of probationers and parolees who are sex offenders

Dear Mr. Munson:
Enclosed for filing and publication in the Wisconsin Administrative Register is the Notice
of Public Hearing in the emergency rule and the proposed permanent rule relating to the
use of a lie detector test program in the supervision of probationers and parolees who
are sex offenders. Also enclosed is a computer disk which contains the hearing notice.
if you have any questions, please call me at 266-9281.
Sincerely,

xl‘ C’\;‘DQ“L:’L{:&/K E ) A‘MW\J i \ ‘,“-’ T

Kathryn R. Anderson
Assistant Legal Counsel

Enclosures

Cc  Anthony Streveler




NOTICE OF HEARING
DEPARTMENT OF CCRRECTIONS

(Emergency rule and proposed permanent rule relating to the use of
a llie detector test program in the supervision of probationers and
paroiees who are sex offenders)

NOTICE IS HEREBY GIVEN That pursuant to ss. 227.11 (2} (a), 227.24
(4), and 301.132(3), 3tats., the department of corrections will hold
public hearings on the emergency rule and proposed permanent rule
relating to establishing a lie detector test program for probationers
and parclees who are sex offenders.

Hearing Information

Date & Time Location
March 16, 1998 State Cffice Building
Monday Room 45
10:00 A.M. 819 North &% Street
Milwaukee, Wisconsin
March 16, 1598 State O0ffice Building - GEF III
Monday Room 585
3:00 P.M. 125 Scuth Webster Street

Madison, Wisconsin
The public hearing sites are accessible to people with disabilities.

Analysis Prepared by the Department of Corrections

EMERGENCY RULE

The following is the emergency rule adcpted by the Department of
Corrections, effective December 15, 13%97.

ORDER OF THE
DEPARTMENT OF CORRECTIONS
CREATING RULES

FINDING OF EMERGENCY

The Department of Corrections finds that an emergency exists and that
rules included in this order are necessary for the immediate
preservation of public safety. A statement of the facts constituting
the emergency is: A recent session law, 199% Wis. Act 440, created s.
301.132, Stats., which directs the department to establish a sex
cffender honesty testing program. Secticn 301.132, Stats., became
effective June 1, 1597. Lie detector testing of probationers and
parclees is recognized as an effective supervision tool for
determining the nature and extent of deviant sexual behavior and
developing appropriate intervention strategies. In addition, it is
anticipated that testing will improve treatment ocutcomes by
overcoming offender denial and by detecting behaviors that lead to
re-cffending.



The testing program cannct be implemented without rules. The
permanent rule precess has been started. Howsver, the permanent rule
process will take approximately nine months to complete. Emerﬂency
rules are necessary to implement the program for the safety of the
pukblic while Dermaﬂe"t rules are being developed.

This order:

1. Creates definitions for offender, probation and parclie
agent, and lie detector examination process.

2. hdopts the statutory definitions of lie detector,
pelygraph, and sex offender.

3. Establishes the authority, purpose and applicability of
the lie detector examination process.

) 4. Requires an offender who is a sex offender to submit to a

lie detector test if required by the department.

3. Establishes criteria for the selection of offenders who

are required to participate in the lie detector
examination process.
6. Reguires that the department provide notice to the
offender who is required to participate in the lie
detector examination process of the lie detector program
requirements, instructions to complete any necessary
questionnaires and of the date, time and location of the
scheduled test.
Provides that an agent and an examiner shall determine the
questions the offender may be asked during the lie
detector examination process.
8. Allows an agent to consult with a treatment provzder
' regarding the gquestions the offender may be asked during
the lie detector examination process.
9. Provides that the department may administer the lie
detector tests or contract with an outside vendor to
administer the tests.

-~
.

10. Provides for sanctions if a sex offender refuses to
participate in the lie detector examination process.
11. Provides that an offender’s prcbation or parole may not be

revoked based sclely on a finding of deception as
disclosed by a lie detector test.

iz. Identifies the circumstances under which the department
may disclose information regarding the lie detector tests
or the information derived from the lie detector
examination process.

13. Provides that the department may not use the lie detector
examination process as a wmethod of punishment or sanction.
14. Provides that an offender shall pay the costs of the lie

detector test and a 35.00 administrative fee with each
payment. The cost of the lie detector test may vary
depending on the type of fest used,

15. Establishes procedures for the collection of lie detector
fees.

16. Provides for sanctions for an offender’s failure to pay
the lie detector fees.

17. Provides the criteria for lie detector fee deferrals.

18. Provides for the reporting and notice to the offender when

payvment of lie detector fees is not received.

The order provides for including the rules for the lie detector
program in the same chapter of the Wisconsin Administrative Code, ch.



o~

DOC 332, as the rules for registration and community netification of
sex offenders, which were published as emergency rules on June 1,
1997.

CRDER

Under the authority vested in the Department of Corrections by s.
301.132 (3), Stats., the Department of Corrections hereby creates
rules interpreting s. 301.132, Stats, as follows:

SECTION 1. DOC 328.04 (3) (o) and (p) are created to read:

DOC 328.04 (3} (o) Submit to the lie detector examinaticn process
under s. DOC 332.14 as directed by the department.

(p) Pay fees for the lie detector examination process under ss. DCOC
332.15 (3) and 332.18 and comply with any required department
procedures regarding payment of feas,

SECTION 2. DOC 332.015 is created to read:

DOC 332.015 AUTHORITY AND APPLICABILITY OF LIE DETECTOR TESTING.
These rules are promulgated under tThe authority of s. 301.13 (3).
Stats., to establish a lie detector program for probationers and
parolees who are sex offenders. The rules apply to the department
and to probationers and parolees who are sex offenders.

SECTION 3. DOC 332.02 {8) to (1l1) are created to read:

POC 332, 02 (6} “Lie detector” means a polygraph, deceptograph,
voice stress analyzer, psychological stress evaluator or other
similar device, whether mechanical or electrical, that is used, or
the results of which are used, to render a diagnostic opinion about
the honesty or dishonesty of an individual.

(7) “Lie detector examination process” means the entire process
of lie detector testing, including completion of any preliminary
guestionnaires, pretest guestions, baseline questions and the actual
lie detector testing, and post-testing interrogation.

(8} "Offender” means a prcbationer or paroclee.

(9) “Polygraph” means an instrument that fulfills all of the
following reguirements:

(a) Records continuously, visually, permanently and
simultaneously any changes in cardiovascular, respiratory, and
electrodermal patterns as minimum instrumentation standards.

(b) Is used, or the resulis of which are used, to render a
diagnostic opinion about the honesty or dishonesty of an individual.

(10) “Probation and parole agent” or “agent” means an employe of
the department who 1s assigned the duties and responsibilities of an
agent under chs. DOC 328, DOC 331 and DOC 333.

{11} "Sex offender” means a perscn in the custody of the
department who meets any of the criteria specified in s. 301.45 (1),
Stats.



SECTION 4. DOC 332.15 to 332.18 are created to read:

DOC 332.15 LIE DETECTOR REQUIREMENT. The department may reguire an
cffender who 1S a sex offender to submit to the lie detector
examination process in accordance with s. DOC 332.17 as a condition
of supervision.

noc 332.16 PURPOSE OF LIE DETECTOR PROGRAM. (1) The depariment may
Use the lLie detector examination process as a supervision toel for
offenders who are sex offenders. Testing may achleve the following in
supervising an cffender who is a sex offender:

fa) Disclose offense pattern information fer treatment purposes.

(b} Hold the coffender accountable for behaviors which occur
while on supervision.

(c) Verify the accuracy of self-reporting.

(d) Assist in the monitoring and early identificaticn of rule
violations and other criminal behavior.

(e} Provide a deterrent to re-offending.

(£) Identify the offenders who need more intensive supervision
or treatment.

(g) Provide more information for purposes of assessment,
treatment and menitoring.

{2) The department shall not use the lie detector examination
process as a punishment or sanction.

DOC 332.17 OPERATION OF LIE DETECTOR PROGRAM. (1) SELECTION OF
PARTICIPANTS. Upon the approval of an agent’s supervisor, an agent
may require an offender who is a sex offender to participate in the
lie detector program. The agent may reguire an offender who is a sex
offender to submit to the lie detector examination process based eon
the following:

{a) For an offender who is a sex offender and who 1is
approaching release from confinement:

1. The offender’s criminal record of sexual offenses.

2. The offender’s adjustment under previous supervision.

3. The offender’s participation in offense-related programming
while incarcerated or institutionalized.

4. The offender’s motivation or refusal to participate in
continued programming in the community.

5. The assessed risk the offender poses to the public.

(b} For an offender who is a sex offender and who is currently
on probation or parole:

1. The offender’s criminal record of sexual offenses.

2. The cffender’s adjustment under supervision, including recent
rules vieclations or consideration for alternatives to revocation.

3. The coffender’s compliance with current programming
invelvement.

4. The assessed risk the offender poses to the public.

(2} NOTICE. (&) An agent shall provide an cffender who is a sex
offender and who is selected to participate in the lie detector
examinaticn process written notice of the lie detector program
requirements. The department may require an offender who is a sex
offender to participate in the lie detector examination process
without the offender’s informed consent.

(b) An agent shall provide written notice to an offender who is
a sex offender and who is required to take a lie detector test which



shall include the following:
1. bDate, time, and locatiocn ¢f the scheduled test.
2. Instructions to complete any preliminary guestionnaires.

(3) LIE DETECTOR TEST QUESTICONS. (a) The lie detector examiner
shall aetermine the questions to be asked during the lie detector
examination process and shall con sult with the agent in determ_ulng
the guestions to be asked. £ the offender who is & sex offender is
receiving treatment, the examiner or agent may consult with the
treatment provider regarding development of guestions to be asked
during the lie detector examination process.

(b) The agent or examiner may consider any of the following in
determining the questions teo pe asked during the lie detector
examination process:

1. The offender’s involvement in current offense-related
programming.

The offender’s level of denial.

3. The offender’s recent pattern cf rules violations.

4. The offender’s noncompliance with treatment.

5. The agent's need to verify the offender’s compliance with
supervision, treatment or self-reporting.

6. The agent’s need to document and verify the extent of the
offender’'s sexual histeory.

(4) TEST ADMINISTRATION. The department may administer lie
detector tests or contract with an outside vendor to administer the
tests.

{5) ASSESSMENT OF FEES. The department shall establish a
schedule of fees to partially offset the costs of the program for
offenders who are sex offenders and who are reguired to take a lie
detector test.

{a} An offender shall pay for the costs of the test in
accordance with a schedule of fees developed by the department. The
costs of the tests may vary depending on the type of test used.

(b) An offender shall also pay a $5 administrative fee with each

payment.

(6) SANCTIONS. (&) If an offender who is a sex offender refuses
to participate in any portion of the lie detector examination process
or to pay a lie detector fee, the agent shall investigate the refusal
as a violation of a rule or condition of supervision in accordance
with ch. DOC 331.

(bY If an offender who is a sex offender discloses a violation
of a rule or condition of supervision during the lie detector
examination process, the agent shall investigate the disclosure as a
violation of a rule or condition of supervision, in accordance with
ch. DOC 331.

{c) If an coffender who is a sex offender discloses criminal
conduct during the lie detector examination process, the agent, with
the approval ¢of the agent’s supervisor, shall refer the disclosure to
law enforcemsent authorities.

{d) Revocation of probation or parole of an offender who is a
sex offender may not be based sclely on a finding of deception as
disclosed by a lie detector test.

(7} DISCLOSURE OF TEST INFORMATICON. The department may disclose
information regarding a lie detector test or information disclosed



during the lie detector test examination process of an offender who
is a sex offender only to the following and only for purposes
relating to correctional programming, care and treatment of the
offender:

&) Department employes.

{b} Department vendors.

{c} Another agency or person.

(d} Law enforcement agencies.

DOC 332.18 LIE DETECTOR FEE. The department shall do a
followlng 1n establishing a fee schedule for lie detec
in collecting lie detecter fees:

1
o

1
i

-
[

(1) BASIS OF FEE. Base the lie detector fee payment schedule
upcon the offender’s ability to pay with the goal of receiving payment
for the costs of administering the test and a $3% administrative fee
with each payment.

{2) TIMING OF PAYMENTS. Permit payment of the fee to be paid in any of
the following ways:

{a) Full payment of the fee within 30 days of the date the
offender takes the lie detector test.

() Quarterly payment of the fee to be paid in £full within cne
year of the date the offender takes the lie detector test.

(¢} Monthly installment payments of the fee to continue until
the fee is paid in full.

(3) DEFERRAL OF PAYMENTS. (a} Except if the offender has the
present ability to pay the fee, permit deferral of payment if the
offender meets one or more of the following conditions, until a time
when the conditions nco longer exist:

1. Eas used all reascnable and appropriate means to obtain
employment as determined by the offender’s probation and parcle
agent, but has been unable to cobtain employment which provides the
offender sufficient income to pay the lie detector fee.

2. Is a student enrolled in sz full-time course of instruction.
In this subdivision, “full-time course of instruction” means enrolled
in an accredited course of instruction and registered for more than 9
credits in post secondary education or full-time high school or full-
time junior high schocl, and “school” means a public school under s.
115.01 (1), Stats., a charter school as defined in s. 115.001 (1),
Stats., or a private school as defined in s. 115.001 (3r), Stats.
The offender shall provide a release of information to verify
enrollment and registration of credits. If the coffender fails to
provide the release of information, no deferral may be given. The
educational institution shall certify to the department that the
offender is enrolled and attending & full-time course work at the
educaticnal institutlon.

3. Is undergeclng psychological, chemical or medical treatment
consistent with the supervision plan approved by the department and
is unable to be employed. The treatment provider shall certify the
status to the department.

4. Has a statement from a licensed physician excusing the
offender from work for medical reascns and is unable to be employed
because of the medical reasons.

. (b} The agent shall make a determination cencerning an
offender’s deferral of payment of the lie detector fee within 10
working days of determining that an offender is reguired to
participate in the lie detector examination process or within 10



working days of a reported change in the offender’s financial or
employment status.

(c} The agent’s supervisor shall review all decisions made by
the offender’s probation and parole agent to defer payment of the lie
detector fee.

(4) COLLECTION. Develop procedures for the collection of lie
detector fees. The offender who is a sex offender shall pay the lie
detector fees tc the department according to the procedures
established by the department.

(5) COPIES OF FEE SCHEDULE AND PAYMENT PRCCEDURES. Provide the
offender who is a sex offender with copies of the lis detector fee
schedule, administrative fee requirement, and lie detector fee
payment procedures.

(6) RECCRD OF PAYMENTS. Record all lie detector fees paid by the
offender, and on request of the offender, provide the offender with a
copy of the record of payments to verify receipt of the prayments.

(7) NOTICE TO OFFENDER WHEN PAYMENT IS NOT RECEIVED. Advise the
offender in writing if payment of the lie detector fee has not been
made in accordance with the payment schedule.

(8) POSSIBLE ARCTIONS IF FEE IS NOT PAID. Take action under s.
DCC 332.17(e) {a}, if an offender who is a sex offender fails to pay
a lie detector fee. The department may use any of the following
actions in any order when an offender who is a sex offender fails
pay the lie detector fee:

{a) Counseling.

{b) Wage assignment.

(c) Review of supervision level to determine if more restrictive
sanctions are needed, including an increase in the level of
supervision, electronic monitoring or detention in a jail,
correctional facility or house of correction.

{d) Issue a recommendation for revocation of parole or probation
under the provisions of ch. DOC 331 for the offender’s willful
failure to pay the lie detector fee after the agent has taken action
under sub. {1) and has determined that the offender has the ability
tc pay the lie detector fee.

(e) Any other appropriate means of obtaining the lie detector

4

Co

fee.

The rules contained in this order shall take effect as emergency
rules upon publication in the official state newspaper, as provided
in s. 227.24 (1) (¢}, Stats.

Wisconsin Department of Corrections

Dated: By:

MICHAEL J. SULLIVAN
- secretary

SEAL:



PROPOSED PERMANENT RULE

In response to Legislative Clearinghouse Comments, the Department
made several changes to clarify the meaning of the rule,
specifically, the Department made changes to ss. DOC 332.015,
332.02¢{7), 332.16(1) (intro), {(2), 332.17(1)(a) (intrc), subd. 5,
(L) {(b)subd.2, 3, and 4, {2)(b) {intro), {5}, and 332.18(2){ay4 and
(B). :

In addition, the Department added a provisien for reguiring the
Department to establish standards for the selection of lie detector
test examiners {(DOC 332.17(3)).

Tne above changes are reflected in the following preposed rul
SECTION 1. DOC 328.04 (3] (o) and (p) are created to read:

DOC 328.04 (3) (o) Submit to the lie detector examination process
under s. DOC 332.14 as directed by the department.

(p) Pay fees for the lie detector examination process under ss. DOC
332.15 (3) and 332.18 and comply with any required department
procedures regarding payment of fees,

SECTION 2. DOC 332.015 is created to read:

DOC 33Z2.015 AUTHCRITY AND APPLICABILITY OF LIE DETECTOR TESTING.
Sections DOC 332.15 to DOC 332.18 are promulgated under the authority
of s. 301.132(3), Stats., to establish a lie detector program for
probationers and parolees who are sex offenders. The rules apply teo
the department and to probationers and parolees who are sex
offenders.

SECTION 3. DOC 332.02 (6) to (il) are created to read:

DOC 332. 02 (6) “Lie detector” means a polygraph, deceptograph,
voice stress analyzer, psychoclogical stress evaluator or other
similar device, whether mechanical or éelectriecal, that is used, or
the results of which are used, to render a diagnostic opinion about
the honesty or dishonesty of an individual.

(7) “Lie detector examination process” means the entire process
of lie detector testing, including completion of any preliminary
questionnaires, pretest gquesticons, baseline questions, and the actual
lie detector testing.

(8) “Offender” means a probationer or parclee.

(9] "Polygraph” means an instrument that fulfills all of the
following requirements:

{a) Records continucusly, visually, permanently and
simultaneously any changes in cardiovascular, respiratory, and
electrodermal patterns as minimum instrumentation standards.

. (b} Is used, or the results of which are used, to render =
diagnostic opinion about the honesty or dishonesty of an individual.

(10) “Probation and parole agent” or “agent” means an employe of



the department who is assigned the duties and responsibilities of an
agent under chs. DOC 328, DOC 331 and DOC 333.

{11) “Sex cffender” means a person in the custody of the
department who meets any of the criteria specified in s. 301.45 (1,
Stats.

SECTION 4. DOC 332.15 to 332.18 are created to read:

DOC 332.15 LIE DETECTOR REQUIREMENT. The department may reguire an
cffender who is a sex offender to submit to the lie detector
examination process in accordance with s. DOC 332.17 as a condition
of supervision.

DOC 332.16 PURPCOSE OF LIE DETECTOR PROGRAM. (1) The department may
use the lie detector examination process as a supervision tool for
offenders who are sex offenders. Testing may be usesd to achieve any
of the follewing in supervising an offender who is a sex offender:

(a) Discloesing cffense pattern information for treatment
purposes.

{b) Holding the offender accountable for behaviors which occur
while on supervision.

{c) Verifying the accuracy ¢f self-reporting.

{d) Assisting in the monitoring and early identification of rule
violations and other c¢riminal behavior.

{e) Providing a deterrent to re-offending.

(£} Identifying the offenders who need more intensive
supervision or treatment.

(g) Providing more information for purposes of assessment,
treatment and monitoring.

(2) The department may not use the lie detector examination
process as a punishment or sanction.

DOC 332.17 OPERATION QOF LIE DETECTOR PROGRAM. {1} SELECTION OF
PARTICIPANTS. Upon the approval of an agent’s supervisor, an agent
may require an cffender who is a sex offender to participate in the
lie detector program. The agent may require an offender who is a sex
offender to submit to the lie detector examination process based on
the following:

(a} For an coffender who is a sex offender and who is currently
in prison but nearing the release date on mandatory or discretionary
parole:

1. The coffender’s criminal record of sexual offenses.

2. The coffender’s adjustment under previous supervision.

3. The cffender’s participation in offense-related programming
while incarcerated or institutionalized.

4. The offender’s motivation or refusal to participate in
continued programming in the community.

(b) For an offender who is a sex offender and who is currently
on probation or parcle:

1. The offender’s criminal record of sexual offenses.

2. The offender’s adjustment under supervision, including recent
rules wviolations or recent consideration for alternatives to
revocation.

3. The offender’s compliance with current programming.

(2) NOTICE. {a} An agent shall provide an offender who is a sex



cffender and who is selected to participate in the lie detector
examinaticn process written notice of the lie detector progranm
regquirements. The cdepartment may reguire an offender who is a sex
offender to participate in the lie detector examinatlon process
without the c¢ffender’s informed consent.

{b) An agent shall provide written notice to an offender who is
a sex offender and who 1s required to take a lie detector test. The
notice shall include the following:

1. Date, time, and location of the scheduled test.

2. Instructions to complete any preliminary guestionnalres.

(3} LIE DETECTOR TEST QUESTIONS. (a) The lie detector examiner
shall determine the guestions to be asked during the lie detector
examination process and shall consult with the agent in determining
the questions to be asked. If the offender who is a sex offender is
receiving treatment, the examiner or agent may consult with the
treatment provider regarding development of gquestions tc be asked
during the lie detector examination process.

(b} The agent or examiner may consider any of the following in
determining the guestions to be asked during the lie detector
examination process:

1. The cffender’s involvement in current cffense-related
programming.

2. The offender’s level of denial.

3. The offender’'s recent pattern of rules wviclations.

4. The cffender’s noncompliance with treatment.

5. The agent’s need to verify the offender’s compliance with
supervision, treatment or self-repcrting.

6. The agent’s need to document and verify the extent of the
offender’s sexual history.

(4} TEST ADMINISTRATICN. The department may administer lie
detector tests or contract with an cutside vendor to administer the
tests. The department shall establish standards for the selection of
iie detector examiners.

(%) ASSESSMENT OF FEES. The department shall establish a
schedule of fees in accordance with s. DOC 332.18.

(6) SANCTIONS. {a) f an offender who is a sex offender refuses
to participate in any portion of the lie detector examination process
or tc pay a lie detector fee, the agent shall investigate the refusal
as a violation of a rule or condition of supervision in accordance
with ch. DOC 331.

{b) If an cffender who is a sex offender discloses a violation
of & rule or condition of supervision during the lie detector
examination process, the agent shall investigate the disclosure as a
vioclation of a rule or condition of supervision, in accordance with
ch. DOC 331.

{cy If an offender who is a sex coffender discloses criminal
conduct during the lie detector examination process, the agent, with
the approval of the agent’s superviscr, shall refer the disclosure to
law enforcement authorities.

{d} .Revocation of probation cor parocle of an offender who is a
sex offender may not be based solely omr a finding of deception as
disclosed by a lie detector test.

{(7) DISCLOSURE OF TEST INFGRMATION. The department may disclose



information regarding a lie detector test or information disclosed
during the lie detector test examination process of an offender who
is a sex offender only to the following and only for purposes
relating to correcticnal programming, care and treatment of the
offender:

{a)Department employes.

{b)Department vendors.

{c}Another agency or person.

(d)Law enforcement agencies.

DOC 332.18 LIE DETECTOR FEE. The department shall establish a
schedule ¢f fees to partially offset the costs of the lie detector
program for cffenders who are sex offenders and who are reguired to
take a lie detector test. The costs cof the tests may vary depending
on the type of test used. An offender shall also pay a 55
administrative fee with each payment. The department shall do all of
the following in establishing a fee schedule for lie detector testing
and in collecting lie detector fees:

(1) BASIS OF FEE. Base the lie detector fee payment schedule
upen the offender’s ability to pay with the goal of receiving payment
for the costs of administering the test and a $5 administrative fee
with each payment.

(2) TIMING OF PAYMENTS. Permit payment of the fee to be paid in
any of the fcllowing ways:

{a) Full payment of the fee within 30 days of the date the
offender takes the lie detector test, .

(b) Quarterly payment of the fee to be paid in full within one
yvear of the date the cffender takes the lie detector test.

(¢} Monthly installment payments of the fee to continue until
the fee is paid in full.

{3)DEFERRAL OF PAYMENTS. (a) Except if the offender has the
present abllity to pay the fee, permit deferral of payment if the
offender meets one or more cof the following conditions, until a time
when the conditions no longer exist:

1. Has used all reasonable and appropriate means to obtain
erployment as determined by the offender’'s probation and parcle
agent, but has been unable to obtain employment which provides the
offender sufficient income to pay the lie detector fee.

2. Is a student enrolled in a full-time course of instructiocn.
In this subdivision, “full-time course of instruction” means enrolled
in an accredited course of instruction and registered for more than §
credits in post secondary education or full-time high school or full-
time junior high school, and “scheol” means a public school under s.
115.01 (1), stats., a charter school as defined in s. 115.001 (1),
Stats., or a private school as defined in s. 115.001 (3r), Stats.

The offender shall provide a release of information to verify
enrollment and registration of credits. If the offender fails to
provide the release of information, no deferral may be given. The
educational institution shall certify to the departmeni that the
offender is enrclled and attending a full-time course work at the
educational institution.

3. Is undergoing psychological, chemical or medical treatment
consistent with the supervision plan approved by the department and
is unable to be employed. The treatment provider shall certify the
status to the department.

4.Has a statement from a licensed physician excusing the



of fender from work for medical reasons and the offender is unable to
be employed because ¢f the medical reasons.

(b} The agent shall make a determination concerning an
offender’s deferral of payment of the lie detector fee within 10
working days of determining that an o¢ffender 1is required to
participate in the lie detector examination process or within 10
working days of a change in the offender’s financial or employment
status as reported in accordance with s. DOC 328.04(3) (Y.

(c) The agent’s supervisor shall review all decisions made by
the offender’s probation and parcle agent to defer payment of the lie
detector fee.

(4} COLLECTICN. Develop procedures for the collection of lie
detector fees. The cffender who is a sex offender shall pay the lie
detector fees to the department according to the procedures
established by the department.

{5) CCPIES OF FEE SCHEDULE AND PAYMENT PROCEDURES. Provide the
cffender who is a sex offender with copies of the lie detector fee
schedule, administrative fee reguirement, and lie detector fee
payment procedures.

(6) RECORD OF PAYMENTS. Record all lie detector fees paid by the
offender, and on reguest of the offender, provide the offender with a
copy ©f the record of payments to verify receipt ¢f the pavyments.

(7) NOTICE TC OFFENDER WHEN PAYMENT IS NOT RECEIVER. Advise the
cffender in writing if payment of the lie detector fee has not been
made in accordance with the payment schedule.

(8) POSSIBLE ACTIONS IF FEE IS NOT PAID. Take action under s.
DOC 332.17(6) (a), if an cffender who is a sex offender fails toc pay
a lie detector fee. The department may use any of the following
actions in any order when an offender who is a sex offender fails to
pay the lie detector fee:

{a) Counseling.

{b) Wage assignment.

{c) Review of supervision level to determine if more restrictive
sancticns are needed, including an increase in the level of
supervision, electreonic monitoring or detention in a jail,
correcticnal facility or house of correction.

(d} Issue a recommendation for revocation of parole or probation
under the provisions of ch. DOC 331 for the offender’s willful
failure to pay the lie detector fee after the agent has taken action
under sub. (1) and has determined that the offender has the ability
te pay the lie detector fee.

{g) Any other appropriate means c¢f obtaining the lie detector
fee.

Fffective Date

This rule shall take effect on the first day of the month following
publication in the Wisconsin administrative register as provided in
8. 227.22(2){intro.}, Stats.

Fiscal Estimate

This rule requires most sex offender probationers and parolees to



repay the Department for the cost of the lle detector test and an
administrative fee. The Department will slightly increase its
worklecad and incur approximately $2,200 in one-time computer
development costs. The Department is able to absord these costs.

Contact Person

Kathryn R. Anderson

Office of Legal Counsel

149 E. Wilson Street

P.O. Box 7925

Madigon, Wisceonsin 53707-7525
(608) 266-9281

If you are hearing or visually impaired, do not speak English, or
have circumstances which might make communication at the hearing
difficult and if you, therefore, require an interpreter or a non-
English, large print or taped version of the hearing decument,
contact the person at the address or telephone number above. A
person requesting a nen-English or sign language interpreter should
make that request at least 10 days before the hearing. With less
than 10 days notice, an interpreter may not be available.

Written Comments

Written comments on the proposed rules received at the above address
no later than March 23, 1998, will be given the same consideration as
testimony presented at the hearing.
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I
Tommy G. Thompson

Governor

Michael J. Sullivan
Secretary

State of Wisconsin
Department of Corrections

Mailing Address

149 Fast Wilson Street
Post Office Box 7923
Madison, W1 53707-7923
Tetephone (608) 266-2471

March 24, 1998

Scott Jensen, Speaker
Wisconsin State Assembly
211 West, State Capitol
Madison, Wisconsin 53702

Fred Risser, President

Wisconsin State Senate

119 Martin Luther King Bivd., Room 102
Madison, Wisconsin 53702

Re:  Clearinghouse Rule 98-0002, an order to create DOC 328.04(3)(0) and (p),
332.015, 332.02(8) to (11) and 332.15 to 332.18, relating to lie detector testing of
probationers and parolees who are sex offenders

Gentlemery;

As provided in s. 227.18 (2), Stats., notice is given that the above-mentioned rule is in
final draft form. This notice and the report required under s. 227.19 (2) and (3), Stats.,
are submitted in triplicate.

The rule was submitted to the Legislative Council for review under s. 227.15, Stats. A
copy of the Council’s report is also enclosed.

if you have any questions about the rule, please contact Kathryn R. Anderson at (608)
266-9281.

Sincerely,

-

ichael J. 8 an
Secretary

Enclosures
cc: Gary Poulson, Deputy Revisor of Statutes

Senator Richard Grobschmidt, JCRAR
Representative Glenn S. Grothman, JCRAR
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Madison, W1 53707-7923

Tommy G. Thompson
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Governor ' " . Telephone (608) 266-2471
Michael J. Sullivan State of Wlsconsm.
Secretary Department of Corrections

March 24, 1998
Clearinghouse Rule 98-0002

An Order to create DOC 328.04(3)(0) and (p), 332.015, 332.02(6) to (11) and 332.15 to 332.18,
relating to lie detector testing of prebationers and parolees who are sex offenders

FINAL DRAFT FORM:

Analysis Prepared by the Department of Corrections

A session law, 1985 Wis. Act 440, created s. 301.132, Stats., which directs the department to
establish a sex offender honesty testing program. Section 301.132, Stats., became effective
June 1, 1997. Lie detector testing of probationers and parolees is recognized as an effective
supervision tool for determining the nature and extent of deviant sexual behavior and developing
appropriate intervention strategies. In addition, it is anticipated that testing will improve
treatment cutcomes by overcoming offender denial and by detecting behaviors that lead to re-
offending.

The testing program cannot be implemented without rules. This establishes the lie detector test
program in permanent rule.

This rule:

1. Creates definitions for offender, probation and parole agent, and lie detector
examination process.

2. Adopts the statutory definitions of lie detector, polygraph, and sex offender.

3. Establishes the authority, purpose and applicability of the lie detector examination
process.

4. Requires an offender who is a sex offender to submit to a lie detector test if
required by the department.

5. Establishes criteria for the selection of offenders who are required to participate in
the lie detector examination process.

6. Requires that the department provide notice to the offender who is required to
participate in the lie detector examination process of the lie detector program
requirements, instructions to complete any necessary questionnaires and of the
date, time and location of the scheduled test.

7. Provides that an agent and an examiner shall determine the guestions the
offender may be asked during the lie detector examination process.

8. Allows an agent to consult with a treatment provider regarding the questions the
offender may be asked during the lie detector examination process.

9. Provides that the department may administer the lie detector tests or contract with

an outside vendor to administer the tests.



10 Requires the department to establish standards for the selection of lie detector

examiners.

11. Provides for sanctions if a sex offender refuses to participate in the lie detector
examination process.

12. Provides that an offender’s probation or parole may not be revoked based solely
on a finding of deception as disclosed by a lie detector test.

13. fdentifies the circumstances under which the department may disclose information

regarding the lie detector tests or the information derived from the lie detector
examination process.

14, Provides that the department may not use the lie detector examination process as
a method of punishment or sanction.

15. Provides that an offender shall pay the costs of the lie detector test and a $5.00
administrative fee with each payment. The cost of the lie detector test may vary
depending on the type of test used.

16. Establishes procedures for the collection of lie detector fees.

17. Provides for sanctions for an offender’s failure to pay the lie detector fees.

18. Provides the criteria for lie detector fee deferrals.

19. Provides for the reporting and notice to the offender when payment of lie detector
fees is not received.

The order provides for including the rules for the lie detector program in the same chapter of the
Wisconsin Administrative Code, ch. DOC 332, as the rules for registration and community
notification of sex offenders.

Statutory Authority:

s. 301.132 (3), Stats.

Proposed Rule:
SECTION 1. DOC 328.04 (3) (o) and (p) are created to read:

DOC 328.04 (3) (o) Submit to the lie detector examination process under s. DOC 332.14 as
directed by the department.

(p) Pay fees for the lie detector examination process under ss. DOC 332.15 (3) and 332.18 and
comply with any required department procedures regarding payment of fees.

SECTION 2. DOC 332.015is created to read:

DOC 332.015 AUTHORITY AND APPLICABILITY OF LIE DETECTOR TESTING. Sections
DOC 332.15 to DOC 332.18 are promulgated under the authority of s. 301.132(3), Stats., to
establish a lie detector program for probationers and parolees who are sex offenders. The rules
apply to the department and to probationers and parolees who are sex offenders.

SECTION 3. DOC 332.02 (8) to (11) are created to read:



DOC 332 02 (B) “Lie detector” means a polygraph, deceptograph, voice stress analyzer,
psychological siress evaluator or other similar device, whether mechanical or electrical, that is
used, or the results of which are used, to render a diagnostic opinion about the honesty or
dishonesty of an individual.

(7) “Lie detector examination process” means the entire process of lie detactor testing,
inciuding completion of any preliminary questionnaires, pretest questions, baseline questions,
and the actual lie detector testing.

(8) "Offender” means a probaticner or parolee.

(9) "Polygraph” means an instrument that fulfills all of the following requirements:

(a) Records continuously, visually, permanently and simultaneously any changes in
cardiovascular, respiratory, and electrodermal patterns as minimum instrumentation standards.

(b) Is used, or the results of which are used, to render a diagnostic opinion about the
honesty or dishonesty of an individual.

(10) “Probation and parole agent” or “agent” means an employe of the departiment who is
assigned the duties and responsibilities of an agent under chs. DOC 328, DOC 331 and DOC
333.

(11) "Sex offender” means a person in the custody of the department who meets any of
the criteria specified in 5. 301.45 (1), Stats.

SECTION 4. DOC 332.15 to 332.18 are created to read:
DOC 332.15 LIE DETECTOR REQUIREMENT. The department may require an offender who is

a sex offender to submit to the lie detector examination process in accordance with s. DOC
332.17 as a condition of supervision.

DOC 332.16 PURPOSE OF LIE DETECTOR PROGRAM. (1) The department may use the lie
detector examination process as a supervision tool for offenders who are sex offenders. Testing
may be used to achieve any of the following in supervising an offender who is a sex offender

(a) Disclosing offense pattern information for treatment purposes.

(b) Holding the offender accountable for behaviors which occur while on supervision.

(c) Verifying the accuracy of self-reporting.

(d) Assisting in the monitoring and early identification of rule violations and other criminal
behavior.

{e) Providing a deterrent to re-offending.

(f) tdentifying the offenders who need more intensive supervision or treatment.

(g) Providing more information for purposes of assessment, freatment and monitoring.

(2) The department may not use the lie detector examination process as a punishment or
sanction.

DOC 332.17 OPERATION OF LIE DETECTOR PROGRAM. (1) SELECTION OF
PARTICIPANTS. Upon the approval of an agent’s supervisor, an agent may require an offender
who is a sex offender to participate in the lie detector program. The agent may require an
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offender who is a sex offender to submit to the lie detector examination process based on the
following:

(a) For an offender who is a sex offender and who is currently in prison but nearing the
release date on mandatory or discretionary parole:

1. The offender’s criminal record of sexual offenses.

2. The offender’'s adjustment under previous supervision,

3. The offender's participation in offense-related programming while incarcerated or
institutionalized. :

4. The offender’s motivation or refusal to participate in continued programming in the
community.

(b) For an offender who is a sex offender and who is currently on probation or parole:

1. The offender’s criminal record of sexual offenses.

2. The offender’s adjustment under supervision, including recent rules viclations or recent
consideration for alternatives to revocation.

3. The offender’s compliance with current programming.

(2) NOTICE. (a) An agent shall provide an offender who is a sex offender and who is
selected to participate in the lie detector examination process written notice of the lie detector
program requirements. The department may require an offender who is a sex offender to
participate in the lie detector examination process without the offender’s informed consent.

(b} An agent shall provide written notice to an offender who is a sex offender and who is
required to take a lie detector test. The notice shall include the following:

1. Date, time, and location of the scheduled test.

2. Instructions to complete any preliminary questionnaires.

(3) LIE DETECTOR TEST QUESTIONS. (a} The lie detector examiner shall determine
the guestions to be asked during the lie detector examination process and shall consult with the
agent in determining the questions to be asked. If the offender who is a sex offender is receiving
treatment, the examiner or agent may consult with the treatmeant provider regarding development
of questions to be asked during the lie detector examination process.

(b) The agent or examiner may consider any of the following in determining the questions
to be asked during the lie detector examination process:

1. The offender’'s involvement in current offense-related programming.

2. The offender’s level of denial.

3. The offender’s recent pattern of rules violations.

4. The offender’s noncompliance with treatment.

5. The agent's need to verify the offender's compliance with supervision, treatment or
self-reporting.

8. The agent’s need to document and verify the extent of the offender’'s sexual history.

(4) TEST ADMINISTRATION. The department may administer lie detector tests or
contract with an outside vendor to administer the tests. The department shall establish
standards for the selection of lie detector examiners.

{5) ASSESSMENT OF FEES. The department shall establish a schedule of fees in
accordance with s. DOC 332.18.

(8) SANCTIONS. (a) if an offender who is a sex offender refuses to participate in any
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portion of the lie detector examination process or to pay a lie detector fee, the agent shall
investigate the refusal as a violation of a rule or condition of supervision in accordance with ch.
DOC 331.

(b) If an offender who is a sex offender discloses a violation of a rule or condition of
supervision during the lie detector examination process, the agent shall investigate the
disclosure as a violation of a rule or condition of supervision, in accordance with ch. DOC 331

{¢) If an offender who is a sex offender discloses criminal conduct during the lie detector
examination process, the agent, with the approval of the agent’s supervisor, shall refer the
disclosure to law enforcement authorities.

(d).Revocation of probation or parole of an offender who is a sex offender may not be
based solely on a finding of deception as disclosed by a lie detector test.

(7) DISCLOSURE OF TEST INFORMATION. The department may disclose information
regarding a lie detector test or information disclosed during the lie detector test examination
process of an offender who is a sex offender only to the following and only for purposes relating
to correctional programming, care and treatment of the offender:

(a)Department employes.

(b)Department vendors.

(c)Another agency or person.

{d}Law enforcement agencies.

DOC 332.18 LIE DETECTOR FEE. The department shall establish a schedule of fees to partially
offset the costs of the lie detector program for offenders who are sex offenders and who are
required to take a lie detector test. The costs of the tests may vary depending on the type of test
used. An offender shall also pay a $5 administrative fee with each payment. The department
shall do all of the following in establishing a fee schedule for lie detector testing and in collecting
lie detector fees:

(1) BASIS OF FEE. Base the lie detector fee payment schedute upon the offender’s
ability to pay with the goai of receiving payment for the costs of administering the test and a 35
administrative fee with each payment.

(2) TIMING OF PAYMENTS. Permit payment of the fee to be paid in any of the following
ways:

(a) Full payment of the fee within 30 days of the date the offender takes the lie detector
test.

(b) Quarterly payment of the fee to be paid in full within one year of the date the offender
takes the lie detector test.

{c) Monthly installment payments of the fee to continue until the fee is paid in full.

(3)DEFERRAL OF PAYMENTS. (a) Except if the offender has the present ability to pay
the fee, permit deferral of payment if the offender meets one or more of the following conditions,
until a time when the conditions no longer exist:

1. Has used all reasonable and appropriate means to obtain employment as determined
by the offender’s probation and parole agent, but has been unable to obtain employment which
provides the offender sufficient income to pay the lie detector fee.

2. Is a student enrolled in a full-time course of instruction. In this subdivision, “full-time
course of instruction” means enrolled in an accredited course of instruction and registered for
more than ¢ credits in post secondary education or full-time high school or full-time junior high
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school, and “school” means a public schoof under s. 115.01 (1), Stats., a charter school as
defined in s. 115.001 (1), Stats., or a private school as defined in s. 115,001 (3r), Stats. The
offender shail provide a release of information to verify enroliment and registration of credits. If
the offender fails to provide the release of information, no deferral may be given. The
educational institution shall certify to the department that the offender is enrolled and attending a
fuli-time course work at the educational institution.

3. |s undergoing psychological, chemical or medical treatment consistent with the
supervision plan approved by the department and is unable to be employed. The treatment
provider shall certify the status to the department.

4 Has a statement from a licensed physician excusing the offender from work for medical
reasons and the offender is unable to be employed because of the medical reasons.

{b) The agent shall make a determination concerning an offender’s deferral of payment of
the lie detector fee within 10 working days of determining that an offender is required to
participate in the lie detector examination process or within 10 working days of a change in the
offender's financial or employment status as reported in accordance with s. DOC 328.04(3)(f).

(¢) The agent’s supervisor shall review all decisions made by the offender’s probation and
parole agent to defer payment of the lie detector fee.

{4) COLLECTION. Develop procedures for the collection of lie detector fees. The
offender who is a sex offender shall pay the lie detector fees to the department according to the
procedures established by the department.

(5) COPIES OF FEE SCHEDULE AND PAYMENT PROCEDURES. Provide the
offender who is a sex offender with copies of the lie detector fee schedule, administrative fee
requirement, and lie detector fee payment procedures.

(6) RECORD OF PAYMENTS. Record all lie detector fees paid by the offender, and on
request of the offender, provide the offender with a copy of the record of payments to verify
receipt of the payments.

(7) NOTICE TO OFFENDER WHEN PAYMENT IS NOT RECEIVED. Advise the
offender in writing if payment of the lie detector fee has not been made in accordance with the
payment schedule.

(8) POSSIBLE ACTIONS IF FEE IS NOT PAID. Take action under s. DOC 332.17(6)
(&), if an offender who is a sex offender fails to pay a lie detector fee. The department may use
any of the following actions in any order when an offender who is a sex offender fails to pay the
fie detector fee:

(a) Counseling.

{b) Wage assighment.

(¢} Review of supervision level to determine if more restrictive sanctions are needed,
including an increase in the level of supervision, electronic monitoring or detention in a jail,
correctional facility or house of correction.

{(d} Issue a recommendation for revocation of parole or prebation under the provisions of
ch. DOC 331 for the offender’s willful failure to pay the lie detector fee after the agent has taken
action under sub. (1) and has determined that the offender has the ability to pay the lie detector
fae. :

(e) Any other appropriate means of obtaining the lie detector fee.
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Effective Date

This rule shall take effect on the first day of the month following publication in the Wisconsin
administrative register as provided in s. 227.22(2)(intro.}, Stats.

Fiscal Estimate

This rule requires most sex offender probationers and parolees to repay the Department for the
cost of the lie detector test and an administrative fee. The Department will slightly increase its
workload and incur approximately $2,200 in one-time computer development costs. The
Department is able to absorb these costs.
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ANALYSIS FOR LEGISLATIVE STANDING COMMITTEES UNDER SECTION
227.19(3), STATS,

Need for Rule

Session law, 1995 Wis. Act 440, created s. 301.132, Stats., which directs the
department to establish a sex offender honesty testing program. Section 301.132,
Stats., became effective June 1, 1997. Lie detector testing of probationers and parolees
is recognized as an effective supervision tool for determining the nature and extent of
deviant sexual behavior and developing appropriate intervention strategies. In addition,
it is anticipated that testing will improve treatment outcomes by overcoming offender
denial and by detecting behaviors that lead to re-offending.

The lie detector program cannot be implemented without rules. The department
promulgated an emergency rule, effective December 15, 1997. The proposed rule
implements the lie detector program through a permanent rule.

This rule:
1. Creates definitions for offender, probation and parole agent, and lie

detector examination process.
2. Adopts the statutory definitions of lie detector, polygraph, and sex

offender.

3. Establishes the authority, purpose and applicability of the lie detector
examination process.

4. Requires an offender who is a sex offender to submit to a lie detector test
if required by the department.

5. Establishes criteria for the selection of offenders who are required o
participate in the lie detector examination process,

8. Requires that the department provide notice to the offender who is

required to participate in the lie detector examination process of the lie
detector program requirements, instructions to complete any necessary
questionnaires and of the date, time and location of the scheduled test.

7. Provides that an agent and an examiner shall determine the questions the
offender may be asked during the lie detector examination process.

8. Allows an agent to consult with a treatment provider regarding the



questions the offender may be asked during the lie detector examination
process, R

9. Provides that the department may administer the lie detector tests or
contract with an outside vendor to administer the tests.

10. Requires the department to establish standards for the selection of lie
detector examiners.

11 Provides for sanctions if a sex offender refuses to participate in the lie
detector examination process,

12. Provides that an offender’s probation or parole may not be revoked based
solely on a finding of deception as disclosed by a lie detector test.

13. Identifies the circumstances under which the department may disclose
information regarding the lie detector tests or the information derived from
the lie detector examination process.

14. Provides that the department may not use the lie detector examination
process as a method of punishment or sanction.

15. Provides that an offender shall pay the costs of the lie detector test and a
$5.00 administrative fee with each payment. The cost of the lie detector
test may vary depending on the type of test used.

16. Establishes procedures for the collection of lie detector fees.

17. Provides for sanctions for an offender’s failure to pay the lie detector fees.

18. Provides the criteria for lie detector fee deferrals.

19. Provides for the reporting and notice to the offender when payment of lie
detector fees is not received.

Response to Clearinghouse Recommendations

All comments and recommendations of the Legislative Council’s Rules Clearinghouse
Report were accepted.

Public Hearings

The Department heid two public hearings on the Emergency rule and proposed rule.
The public hearings were held on March 16, 1998, in Milwaukee and Madison. No one
from the public appeared to testify at the public hearings. No one submitted written
comments during the open comment period.

Modifications Made as a Result of Public Hearing Testimony

No modifications were made to the proposed rules in response to comments received
during the public review of this rule as no public comments were received.

Final Regulatory Flexibility Analysis

This proposed rule is not expected to impact on small businesses as defined in s.
227 114(1), Stats.
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PUBLIC HEARING REPORT:
Public hearings were held in Milwaukee and Madison on March 16, 1998.

Kathryn R. Anderson, Office of Legal Counsel, was present and conducted the public
hearings.

The hearing record was left open until March 23, 1998, for receipt of written comments.

Registered
Testified

Written Comments
Support the Rule
Opposed the Rule
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CLEARINGHOUSE RULE 98-002

Comments

[NOTE: All citations to “Manual” in the comments below are to the
Administrative Rules Procedures Manual, prepared by the Revisor of
Statutes Bureau and the Legislative Council Staff, dated October

1994.]

2. Form, Style and Placement in Administrative Code

Section DOC 332.17 (5), relating to assessment of fees, should just be a cross-reference
to s. DOC 332.18, relating to the lie detector fee, and the substance of sub. (5) should be
incorporated into s. DOC 332.18. If sub. (5) is kept, in par. (b), “under par. (a)” should be
inserted after “payments.”

4. Adequacy of References fo Related Statutes, Rules and Forms

In s. DOC 332.015, “These rules” should be “Sections DOC __to ___ " or *This
chapter” (i.e., reference should be made to the specific provisions that are being promulgated
pursuant to s. 301.132 (3), Stats.) Also, in the first sentence, the authority provision is
mistakenly listed as s. 301.13 (3), Stats., instead of s. 301.132 (3), Stats.

5. Clarity, Grammar, Punctuation and Use of Plain Language

a. Ins. DOC 332.02 (7), “baseline questions and” should be “baseline questions,”.
b. Ins. DOC 332.16 (1) (intro.), the second sentence would be clearer if it read:

Testing may be used to achieve any of the following goals in
supervising an offender who is a sex offender:



(a) Disclosing . ...”
In sub. (2), “shall not” should be “may not.”

¢. Ins. DOC 332.17 (1) (a) (intro.), what does it mean to be “approaching release from
confinement™? Can this be made more specific? In subd. 5. and par. (b) 4., “assessed” by whom
and using what mechanism? Should this be specified? In par. (b) 2., does the term “recent” also
modify “or consideration for alternatives to revocation™ If so, for clarity, “recent” should be
inserted before “consideration.” If not, what does that last phrase refer to? In par. (b) 3.
“involvement” appears to be unnecessary. In sub. (2) (b) (intro.), for clarity, the clause could be
divided into two sentences by substituting “test. The notice” for “test which”.

d. Ins. DOC 332.18 (3) (a) 4., “the offender” should be inserted before “is unable.”
Paragraph (b) refers to “within 10 working days of a reported change in the offender’s financial
or employment status.” Is there a requirement somewhere that the offender report such a change
within a certain time period? If so, could it be cross-referenced? If not, perhaps such a
provision should be included in the rule.
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CLEARINGHOUSE REPORT TO AGENCY

[THIS REPORT HAS BEEN PREPARED PURSUANT TO S. 227.15, STATS. THIS IS
A REPORT ON A RULE AS ORIGINALLY PROPOSED BY THE AGENCY; THE
REPORT MAY NOT REFLECT THE FINAL CONTENT OF THE RULE IN FINAL
DRAFT FORM AS IT WILL BE SUBMITTED TO THE LEGISLATURE. THIS
REPORT CONSTITUTES A REVIEW OF, BUTNOT APPROVAL OR DISAPPROVAL
OF, THE SUBSTANTIVE CONTENT AND TECHNICAL ACCURACY OF THE
RULE.]

CLEARINGHOUSE RULE 98-002

AN ORDER to create DOC 328.04 (3) (0) and (p), 332.015,332.02 (6) to (11) and 332.15 10 332.18,
relating to lie detector testing of probationers and parolees who are sex offenders.

Submitted by DEPARTMENT OF CORRECTIONS

010598 RECEIVED BY LEGISLATIVE COUNCIL.
02-02-98 REPORT SENT TO AGENCY.
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LEGISLATIVE NCIL RULES CLEA HOUSE REPORT

This rule has been reviewed by the Rules Clearinghouse. Based on that review, comments are
reported as noted below:

1. STATUTORY AUTHORITY [s.227.15 (2) (2)]

Comment Attached ves [ ] NO

2. FORM, STYLE AND PLACEMENT IN ADMINISTRATIVE CODE [s. 227.15 (2) (c)]

Comment Attached YES No []

3. CONFLICT WITH OR DUPLICATION OF EXISTING RULES [s. 227.15 (2) (d)]

Comment Attached YES || NO

4. ADEQUACY OF REFERENCES TO RELATED STATUTES, RULES AND FORMS
[s.227.15 (2) ()]

Comment Attached YES No []

5. CLARITY, GRAMMAR, PUNCTUATION AND USE OF PLAIN LANGUAGE [s. 227.15 (2) (f)]

Comment Attached YES vo []

6. POTENTIAL CONFLICTS WITH, AND COMPARABILITY TO, RELATED FEDERAL
REGULATIONS fs. 227.15 (2) (2)]

Comment Attached ves [_] NO

7. COMPLIANCE WITH PERMIT ACTION DEADLINE REQUIREMENTS [s. 227.15 (2) (h)]

Comment Attached - YES D NO




