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HONORABLE ROBERT WELCH
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Re:  Rule, Section Ins 3.70, Wis. Adm. Code, relating to aggregating creditable
coverage for the state health insurance risk-sharing plan pursuant to
s. 149.10(2t)(a) Stats.

Clearinghouse Rule No. 98-015

Dear Senator Welch:

I am enclosing a copy of this proposed rule, which has been submitted to the
presiding officers of the legislative houses under s. 227.19 (2), Wis. Stat. A copy
of the report required under s. 227.19 (3}, Wis. Stat., is also enclosed.

Best Regards,

/, ,
S Lt /;géw

Randy Blumer
Commissioner of Insurance

RB:SM
Attachment: 1 copy rule & legislative report
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PROPOSED ORDER OF THE COFFICE OF THE COMMISSIONER OF INSURANCE
CREATING A RULE
To create Ins. 3.70 relating to aggregating creditable coverage for

the state health insurance risk-szharing plan pursuant to s.149.10 (2t) (a)

Stats.

ANALYSIS PREPARED BY THE OFFICE OF THE COMMISSIONER OF INSURANCE
Statutory authority: ss. 149.115, 601.41 (3} Stats.

Statutes Interpreted: ss. 149.1185 & 149.10 (2t} (a) Stats.

This change is mandated by 1997 Wisconsin Act 27 which, among other
things, transferred the responsibility of the state health insurance risk
gsharing plan (" HIRSP” ) to the department of health and family services as of
January 1, 1998, Thes HIRSP statutes were renumbered from Chapter 61% to Chapter
149 Stats. and amended in ways that regquire promulgation of new rules.
Responsibility for promulgation of most of these rules was placed with the
department and, in fact, the HIRS? rules, formeriy CH. INS. 18 were transferred

to the department and renumbered CH. DF$ 1185 on April 1, 1358. However s.

149.115 requires the commissioner after consultation with the department to

promulgate rules with respect to the term " creditable coverage” and reguires
that those rules comply with section 2701 (¢) of P.L. 104-151, the federal
health insurance portability and accountability act (™ HIPAA® ). HIPAA
supercedes portions of state law, is manifested in much of Act 27 and
originated the term “ creditable coverage” . Following passage of HIPAA the
federal health and human services administration promulgated their own rules
concerning, among other things, methods of counting creditable coverage. 1997

Wisconsin Act 27 requires the commissioner to promulgate rules concerning
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“ aggregating” creditable coverage. Although the federal rule concerns

Y counting” creditable coverage the terms are descriptive of the same process.
Therefore this rule simply incorporates the federal rule to satisfy the
legislative mandate that the commissioner promulgate rules that specify how
creditable coverage be aggregated (counted} under HIRSP.

ADDITIONAL ANALYSIS RESULTING FROM LEGISLATIVE COUNCIL COMMENTS AND MAY 15,1998
PURLIC HEARING.

On April 1, 1998 the revisor renumbered Ins. 18 to HF$ 119. This rule will
remain with the commissioner and has been renumbered in this final version as
Ins. 3.70 to avoid having an entire rule chapter for one rule. All othexr HIRSP

rules are now under the authority of the department. Representatives of the

department attended the public hearing on this rule and have been consulted as
reguired by s. 14%.115 Stats. OCI intends that this rule follow exactly the
federal language cited in thig rule. Ths HIRSP plan administrator has had no

problems implementing this rule since it was effective as an emergency rule.

ARSI

SECTION 1. Section Ins. 3.70 iz created to read:

Ins. 3.70. Methods of aggregating creditable coverage for the Health Insurance

Risk Sharing Plan. The method of aggregating creditable coverage for purposes

of s. 149.10 (2t) (a), Stats. shall comply with 45 CFR 146.113 {(a) (3).

SECTION 2. EFFECTIVE DATE. This rule will take effect on the first day of the
month following publication as provided in s, 227.22 (2) {(intro.), Stats.

Dated at Madison, Wisconsin, this day of 1998,

Randy Blumer
Commissioner of Insurance
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Tommy G. Thompson 121 East Wilson Street

Gavemor P.0. Box 7873

Madison, Wisconsin 53707-7873
Randy Blumer June 1, 1998 (608) 266-3585
Commissicner {Acting) ntip/ilbadger state wi.us/agenciesfoci/oci_home.htrm

REPORT ON Section Ins 3.70, Wis. Adm. Code,
relating to aggregating creditable coverage for the
state health insurance risk-sharing plan pursuant to
s. 149.10{2t)(a) Stats.

Clearinghouse Rule No 98-015
Submitted Under s. 227.19 (3}, Stats.
The proposed rule-making order is attached.

(a) Statement of need for the proposed rule

This change is mandated by 1997 Wisconsin Act 27 which,
among other things, transferred the responsibility of the state health insurance
risk sharing plan (*HIRSP”} to the department of health and family services as of
January 1, 1998. The HIRSP statutes were renumbered from Chaptfer 619 to
Chapter 149 Stats. and amended in ways that require promulgation of new
rules. Responsibility for promulgation of most of these rules was placed with
the department and, in fact, the HIRSP rules, formerly CH. INS. 18 are expected
to be transferred to the department and renumbered CH. DFS 119 on March 1,
1998. However s. 149,115 requires the commissioner after consultation with
the department to promulgate rules with respect to the term “creditable
coverage” and requires that those rules comply with section 2701 (c) of P.L.
104-191, the federal health insurance portability and accountability act
(*HIPAA”). HIPAA supercedes portions of state law, is manifested in much of Act
27 and originated the term “creditable coverage”. Following passage of HIPAA
the federal health and human services administration promulgated their own
rules concerning, among other things, methods of counting creditable coverage.
Therefore this rule simply incorporates the federal rule to satisfy the legislative
mandate that the commissioner promulgate rules that specify how creditable
coverage be aggregated (counted) under HIRSP.

(b) Modifications made in proposed rule based on testimony at public hearing:

On April 1, 1998 the revisor renumbered all of former Ins. 18 to
HFS 119. Because of wording in s.149.10(2t){a) this particular rule must remain
with the commissioner and has been renumbered in this final version as Ins.
3.70 to avoid having a rule chapter for only one rule. All other HIRSP rules are
now under the authority of the department.



(c) Persons who appeared or registered regarding the proposed rule:

Appearances For:
Bob Wood, 600 Hamilton, Stoughton WI, Wisconsin Physicians

Service Corp.

Appearances Against:
none

Appearances For Information:
Kathy Rogers, Director, HIRSP, Department of Health, Department
of Health & Family Services, 1West Wilson, Madison WI

Registrations For:
Bob Wood

Registrations Against:
none

Registrations Neither for nor against:
Randy McElhose, Department of Health, Department of Health &

Family Services, 1 West Wilson, Madison WI
Peter Kammer, 22 East Mifflin #701, Madison WI, Wisconsin
Association of HMO’s

Letters received:
None as of 5/28/98

(d} Response to Legislative Council staff recommendations

As suggested by legislative council the analysis now contains language
stating that the commissioner consulted with the department regarding this

rule,

Section 149.115, Stats. requires the commissioner to promulgate rules
that specify how creditable coverage is to be aggregated and to promulgate rules
that determine the creditable coverage to which s.149.10(2t)(b) & (d) Stats.
applies. Legislative council noted that OCI had not done the latter. Section
149.10(2)){a) Stats. describes “creditable coverage”. We decline to limit the
application of 5.149.10(2t)(b} & (d) Stats. to less than the kinds of creditable
coverage already described. To do so might conflict with federal law and is
unnecessary. The plan administrator agrees.

The federal rule which this rule incorporates allows for a standard and
an alternate method of counting (Wisconsin uses the term “aggregating”}
creditable coverage. Legislative council suggested that OCI specify one or the
other method. OCI intends that this rule follow exactly the federal language
cited in this rule. The federal rule allows each group health plan or issuer to
select the alternate method only for certain catagories of benefits and to use
that method consistently. Federal law controls. We see no need to change the
federal rule. The HIRSP plan administrator has been implementing this rule
since February 1998 and report that it is working properly.




The remaining legislative council comments were complied with or made
unnecessary through the renumbering of this rule to Ins. 3.70 Wis. Adm. Code
and the renumbering of the remainder of Ins. 18 to HFS 119 with corrected
statutory references.

{e) Regulatory flexibility analysis

1. None of the methods specified under s. 227.14 (2), Stats., for reducing
the rule's impact on small businesses were included because all
must be treated equally and thus it is not possible to have different
rules for one segment of the population.

2. No issues were raised by small businesses during the hearing on the
proposed rule.

3. The proposed rule does not impose any additional reporting
requirements on small businesses.

4. The proposed rule does not require any additional measures or
investments by small businesses.

5. No methods specified under s. 227.114 (2}, Stats., are included in the
proposed rule.

6. No methods specified under s. 227.114 (2), Stats., are included in the
proposed rule.

(f) Fiscal Effect
See fiscal estimate attached to proposed rule.

Attachment: Legislative Council Staff Recommendations
June 1, 1998



WISCONSIN LEGISLATIVE COUNCIL STAFF

RULES CLEARINGHOUSE

Ronaid Skiznsky David J. Stute, Director
Director Legislative Council Staff
{608) 2661946 (608) 266—1304

One E. Main St., Sie. 401
PO. Box 2536

Madison, W1 537012516
FAX: (608) 2663830

Richard Sweet
Assistant Director
(608) 266-2982

CLEARINGHOUSE REPORT TO AGENCY

[THIS REPORT HAS BEEN PREPARED PURSUANT TO S. 227.15, STATS. THIS IS
A REPORT ON A RULE AS ORIGINALLY PROPOSED BY THE AGENCY: THE
REPORT MAY NOT REFLECT THE FINAL CONTENT OF THE RULE IN FINAL
DRAFT FORM AS IT WILL BE SUBMITTED TO THE LEGISLATURE. THIS
REPORT CONSTITUTES A REVIEW OF, BUT NOT APPROVAL OR DISAPPROVAL
OF, THE SUBSTANTIVE CONTENT AND TECHNICAL ACCURACY OF THE
RULE.]

CLEARINGHOUSE RULE 98-015

AN ORDER to create Ins 18.05 (5), relating to aggregating creditable coverage for the state health
insurance risk—sharing plan under s. 149.10 (2t) (a), Stats.

Submitted by OFFICE OF THE COMMISSIONER OF INSURANCE

02-05-98 RECEIVED BY LEGISLATIVE COUNCIL.
02-27-98 REPORT SENT TO AGENCY.

RSJLK:jt;ksm



Clearinghouse Rule No. 98-015
Form 2 —page 2

LEGISLATIVE COUNCIL RULES CLEARINGHOUSE REPORT

This rule has been reviewed by the Rules Clearinghouse. Based on that review, comments are
reported as noted below:

. STATUTORY AUTHORITY [s. 227.15 (2) (a)]

Comment Attached YES NO [j

2. FORM, STYLE AND PLACEMENT IN ADMINISTRATIVE CODE [s. 227.15 (2) (¢)]

Comment Attached YES No []

3. CONFLICT WITH OR DUPLICATION OF EXISTING RULES [s. 227.15 (2) (d)]

Comment Attached YES D NO

4. ADEQUACY OF REFERENCES TO RELATED STATUTES, RULES AND FORMS
[s.227.15 (2) ()]

Comment Attached YES NO D
5. CLARITY, GRAMMAR, PUNCTUATION AND USE OF PLAIN LANGUAGE [s. 227.15 (2) ()]
Comment Attached ves [ ] NO

6. POTENTIAL CONFLICTS WITH, AND COMPARABILITY TO, RELATED FEDERAL
REGULATIONS [s. 227.15 (2) ()]

Comment Attached ves [] NO

7 COMPLIANCE WITH PERMIT ACTION DEADLINE REQUIREMENTS [s. 227.15 (2) (b)]

Comment Attached ves [] NO



WISCONSIN LEGISLATIVE COUNCIL STAFF

RULES CLEARINGHOUSE

Ronald Sklansky David J. Stute, Director

Director Legislative Council Staff
(608) 2661946 (608) 266—1304
Richard Sweet One E. Maia St., Ste. 401

P.O. Box 2536
Madison, W1 537012536
FAX: (608) 266-3830

Assistant Director
(608) 266-2982

CLEARINGHOUSE RULE 98-015

Comments

INOTE: All citations to “Manual” in the comments below are to the
Administrative Rules Procedures Manual, prepared by the Revisor of
Statutes Bureau and the Legislative Council Staff, dated October
1994.]

1. Statutory Authority

Effective January 1, 1998, s. 149.115, Stats., requires the Commissioner of Insurance
(Commissioner), in consultation with the Department of Health and Family Services (DHFS), to
promulgate rules that specify how creditable coverage is to be aggregated for purposes of s.
149.10 (2t) (a), Stats., and that determine the creditable coverage to which s. 149.10 (2t) (b) and
(d), Stats., applies. Section 149.1185, Stats., also specifies that these rules must comply with s.
2701 (c) of P.L. 104-191.

Because this rule is promulgated after January 1, 1998, the analysis should state that the
Commissioner consulted with DHFS and should provide brief background information about the
consultation process.

While the rule discusses aggregating creditable coverage, it does not discuss determining
the creditable coverage to which s. 149.10 (2t) (b) and (d), Stats., applies. Does the
Commissioner, in consultation with DHFS, intend to promulgate a rule determining the
creditable coverage to which s. 149.10 (2t) (b) and (d), Stats., applies?

Section Ins 18.05 (5) states only that the method of aggregating creditable coverage must
comply with 45 C.F.R. s. 146.113 (a) (3), which provides as follows:

For purposes of reducing any preexisting condition exclusion
period, as provided under s. 146.111 (a) (1) (iti), a group health
plan, and a health insurance issuer offering group health insurance
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coverage, determines the amount of an individual’s creditable
coverage by using the standard method in paragraph (b), except
that the plan, or issuer, may use the alternative method under
paragraph (c) with respect to any or all of the categories of
benefits described under paragraph (c) (3). [Emphasis added.]

45 C.F.R. 5. 146.113 (¢} (3) provides as follows:

The alternative method for counting creditable coverage may be
used for any of the following categories of benefits: (i) Mental
health. (ii) Substance abuse treatment. (i) Prescription drugs.
(iv) Dental care. (v) Vision Care.

Section Ins 18.05 (5) does not make clear whether the Health Insurance Risk-Sharing
Plan has elected to use the standard method or the alternative method for counting creditable
coverage. If the intention is to use the standard method, the rule should state this explicitly
rather than simply referring to 45 C.F.R. s. 146.113 (a) (3). If the intention is to use the
alternative method, the rule should state this explicitly and should make clear which categones
of benefits the alternative method will be used for.

2. Form, Style and Placement in Administrative Code

a. Because s. Ins 18.05 (5) is being created rather than amended, it should not be
underscored.

b. Because all of the other subsections in s. Ins 18.05 have titles, a title also should be
included for s. Ins 18.05 (5). [See s. 1.05 (1), Manual.]

4. Adeguacy of References to Related Statutes, Rules and Forms

a. Because all of the other references in ch. Ins 18 are to various provisions in ch. 619,
Stats., the reference to s. 149.10 (2t) (a), Stats,, in s. Ins 18.05 (5), may be confusing to a reader
who does not have ready access to the analysis. Unless the necessary changes in the statutory
references throughout the remainder of ch. Ins 18 are accomplished through rule-making, the
Revisor of Statutes should be asked to use the authority under s. 13.93 (2m) (b) 7., Stats, to
correct the statutory references throughout the remainder of ch. Ins 18 when ch. Ins 18 is
renumbered ch. DFS 119. If it is anticipated that this rule will be promulgated prior to the
renumbering of ch. Ins 18, an explanatory note following s. Ins 18.05 (5) may be useful.

b. Ins. Ins 18.05 (5), the reference to “s. 149.10 (2t) (a)” should specify that it is to *s.
149.10 (2t} (a), Stats.”



