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May 13, 1998

The Honorable Brian Rude, President
Wisconsin State Senate

1 East Main, Suite 402

Madison, W1 53702

The Honorable Scott Jensen, Speaker
Wisconsin State Assembly

1 East Main, Suite 402

Madison, W1 53702

Re: Clearinghouse Rule 98-036
HSS 138, relating to subsidized health insurance premiums for certain persons with human
immunodeficiency virus (HIV) infection.

Gentlemen:

In accordance with the provisions of s, 227.19(2), Stats., you are hereby notified that the above-
mentioned rule is in final draft form. This notice and the report required by s. 227.19(3), Stats.,
are submitted herewith in triplicate.

The rule was submitted to the Legislative Council for review under s. 227.15, Stats. A copy of
the Council's report is also enclosed.

If you have any questions about the rule, please contact Richard Albertoni at 267-6875.

Si ely,
éaui E. MeW

Administrative Rules Manager

ce. Gary Poulson, Deputy Revisor of Statutes
—Senator Robert Welch, JCRAR
Representative Glenn Grothman, JCRAR
Richard Albertoni, Division of Health
Kevin Lewis, Secretary’s Office



PROPOSED ADMINISTRATIVE RULES - HSS 138
ANALYSIS FOR LEGISLATIVE STANDING COMMITTEES
PURSUANT TO S. 227.19 (3), STATS.

Need for Rules

Sections 252,16 and 252.17, Stats., direct the Department to operate a program that
provides subsidies to cover the cost of health insurance premiums for persons with human
immunodeficiency virus (HIV) infection who, because of a medical condition resulting from
that infection, must take an unpaid leave from their jobs or are unable to continue working or
must reduce their hours of work. The Department has been operating this program since
November 1990 under ch. HSS 138 rules.

This order revises ch. HSS 138 to incorporate changes made in the program by the
1997-99 Budget Act, 1997 Wisconsin Act 27. Act 27 amended s. 252.16, Stats., to change
the program in the following ways for individuals who are unable to continue working or
must reduce their hours of work:

- The Department is directed to pay the premium costs for any health insurance
coverage for an eligible individual, whether group coverage or an individual policy, and not
only, as formerly, for continuation coverage under a group health plan if available to the
individual.

- Program participation is expanded from individuals in families with incomes up to
200% of the federal poverty line to individuals in families with incomes up to 300% of the
poverty line, but individuals in families with incomes between 201% and 300% of the
federal poverty line are expected to contribute toward payment of the insurance premium.

- The Department is directed to pay an individual’s premiums for as long as the
individual remains eligible for the program and not only, as formerly, for a maximum of 29
months.

The rule changes add rule definttions for dependent, individual health policy,
Medicare, subsidy under s. 252.16, Stats., and subsidy under s. 252.17, Stats., and modify
rule definitions for employe and group health plan; raise the maximum family income for
eligibility for the program to 300% of the federal poverty line; permit an individual to be
eligible if covered or eligible for coverage under either a group health plan or an individual
health policy; delete the provision that prohibits Medicare-eligible individuals from
participating in the program since a Medicare supplement policy is now considered a type of
individual health policy; require eligible individuals whose family income exceeds 200% of
the federal poverty line to contribute 3% of the annual policy premium toward payment of the
premium; and delete the time limit of 29 months after which the Department’s payments are
to end.



All of the rule changes, except the changes to the definitions, apply only in the case
of subsidies under s. 252.16, Stats., that is, for individuals who because of a medical
condition related to HIV infection are unable to continue working or must reduce their hours
of work.

Responses to Clearinghouse Recommendations

All comments of the Legislative Council’s Rules Clearinghouse were accepted, except
the following:

2.b. Comment: In HSS 138.05 (1) (a), subds. 1. and 2. should end with periods.

Response: No change. If that change were made, there would be two forms used for
lists in HSS 138, the oid form using a semicolon at the end of each item and the new form
using a period at the end of each item. It is best for readers to be consistent in the form used
for lists. Since some parts of HSS 138 with the old form for lists are not affected by the
rulemaking order, our practice is not to convert to the new form until the entire chapter is
repealed and recreated.

Public Hearings

The Department held 2 public hearings on the proposed changes to HSS 138. The
hearings were in Madison and Milwaukee in April 1998. One person attended the Milwaukee
hearing and commented on the proposed rule changes. No one attended the Madison hearing.
One person commented in writing to the Department during the public review period that
ended on April 28, 1998. The names of the public review participants and a summary of
thetr comments and the Department’s responses are included in an attachment to this
document.

No changes were made 1n the proposed rules in response to comments received during
public review.

Finai Regulatory Flexibility Analvsis

The rule changes will not directly affect small businesses as “small business” is
defined in s. 227.114 (1} (a), Stats. Chapter HSS 138 applies to certain persons with HIV
infection and to the Department.



SUMMARY OF PUBLIC HEARING TESTIMONY AND WRITTEN
COMMENTS, AND DEPARTMENT RESPONSES

CHAPTER HSS 138 — SUBSIDY OF HEALTH INSURANCE PREMIUMS FOR
PERSONS WITH HI1V INFECTION —~ AMENDMENTS RELATING TO
EXPANSION OF PROGRAM ELIGIBILITY CRITERIA

Two public hearings were held, one in Madison on April 22, 1998, and one in Milwaukee
on April 23, 1998. The hearings were held to solicit public comment on emergency and
permanent rule making orders which amend HSS 138. The emergency and permanent
rules contain identical language. Both implement changes made by the 1997-99 biennial
budget act to 5.252.16, Stats., which authorizes the AIDS/HIV Health Insurance Premium
Subsidy Program.

Staff in attendance at both hearings were:

Rich Albertoni, Division of Health/AIDS-HIV Program, Hearing Officer
Michael McFadden, Division of Health/AIDS-HIV Program. Resource Person

The hearing records were left open until April 28, 1998 for written comments.

Registered:
Testified
Observed:

Written Comments:

—_ D e e

The persons listed below attended the public hearing or submitted written comments to
the Department on the proposed rules during the public review period ending April 28.
[998.

1. Michael J. Gifford Testified at Milwaukee hearing.
AIDS Resource Center of WI (ARCW)
Milwaukee, WI

2. Mary Turnquist Submitted written comments.
AlIDS Network
Madison, Wi
1. Comments on HSS 138.04(1)(b): ARCW supports increasing the income

eligibility of the program to 300% of federal poverty because it will
significantly increase the number of people with HIV/AIDS who have
access to comprehensive health care (Gifford). AIDS Network is fully
supportive of the increase to the income guideline (Turnguist).

j)



Response: Acknowledged

Comments on HSS 138.04(1)(d): ARCW believes expanding eligibility to
include coverage of individual policies is an important improvement and
supports it (Gifford). AIDS Network supports covering individual policies
to help assure that clients have access to health care (Turnguist).

Response: Acknowledged

Comment on HSS 138.05(1)(c)(3): ARCW supports the elimination of the
29 month time limit on access to program benefits (Gifford).

Response: Acknowledged

Comment on HSS 138.05(1)(d): ARCW supports the initiation of the 3%
annual premium contribution for people with incomes between 200% and
300% of the federal poverty level. ARCW believes the required
contribution amount is reasonable and will not be a barrier to accessing
health insurance through this program (Gifford).

Response: Acknowledged



PROPOSED ORDER OF THE
DEPARTMENT OF HEALTH AND FAMILY SERVICES
REPEALING, RENUMBERING, AMENDING, REPEALING AND
RECREATING AND CREATING RULES

To repeal HSS 138.04 (1) (f) to (h); to renumber HSS 138.04 (1) (1) and 138.05 (1) (g); to
amend HSS 138.01, 138.04 (1) (e), (2) (a) 4. and 5.a. and b. and (b) and (5), and 138.05 (1) (a) to
(c), (e) and (f) and (2); to repeal and recreate HSS 138.03, 138.04 (1)(b) and (d) and 138.05 (1)
(d); and to create HSS 138.05 (1) (g), relating to subsidized health insurance premiums for
persons with human immunodeficiency virus (HI'V) infection.

Analysis Prepared by the Department of Health and Family Services

Sections 252.16 and 252.17, Stats., direct the Department to operate a program that
provides subsidies to cover the cost of health insurance premiums for persons with human
immunodeficiency virus (HIV) infection who, because of a medical condition resulting from that
infection, must take an unpaid leave from their jobs or are unable to continue working or must

reduce their hours of work. The Department has been operating this program since November
1990 under ch. HSS 138 rules.

This order revises ch. HSS 138 to incorporate changes made in the program by the 1997-
99 Budget Act, 1997 Wisconsin Act 27. Act 27 amended s. 252.16, Stats., to change the
program in the following ways for individuals who are unable to continue working or must
reduce their hours of work:

- The Department is directed to pay the premium costs for any health insurance coverage
for an eligible individual, whether group coverage or an individual policy, and not only, as
formerly, for continuation coverage under a group health plan if available to the individual.

- Program participation is expanded from individuals in families with incomes up to
200% of the federal poverty line to individuals in families with incomes up to 300% of the
poverty line, but individuals in families with incomes between 201% and 300% of the federal
poverty line are expected to contribute toward payment of the insurance premium.

- The Department is directed to pay an individual’s premiums for as long as the
individual remains eligible for the program and not only, as formerly, for a maximum of 29
months.

The rule changes add rule definitions for dependent, individual health policy, Medicare,
subsidy under s. 252,16, Stats., and subsidy under s. 252.17, Stats., and modify rule definitions
for employe and group health plan; raise the maximum family income for eligibility for the
program to 300% of the federal poverty line; permit an individual to be eligible if covered or
eligible for coverage under either a group health plan or an individual health policy; delete the
provision that prohibits Medicare-eligible individuals from participating in the program since a
Medicare supplement policy is now considered a type of individual health policy; require



eligible individuals whose family income exceeds 200% of the federal poverty line to contribute
3% of the annual policy premium toward payment of the premium; and delete the time limit of
29 months after which the Department’s payments are to end.

All of the rule changes, except the changes to the definitions, apply only in the case of
subsidies under s. 252.16, Stats., that is, for individuals who because of a medical condition
related to HIV infection are unable to continue working or must reduce their hours of work.

The Department's authority to repeal, renumber, amend, repeal and recreate, and create
these rules is found in s. 252.16 (6), Stats., as affected by 1997 Wisconsin Act 27, and 252.17
(6), Stats. The rules interpret ss. 252.16 and 252.17, Stats., as affected by 1997 Wisconsin Act
27.

SECTION 1. HSS 138.01 is amended to read:

HSS 138.01 AUTHORITY AND PURPOSE. This chapter is promulgated pursuant to ss.
252.16(6) and 252.17(6), Stats., for the purpose of enabling the department to administer a

program to subsidize health insurance premium costs fercoverage-undera-group-health-plan for
an individual who takes unpaid medical leave or for continuaticn-coverage-availableto an

individual who is unable to continue his or her employment or must reduce his or her hours
because of an illness or medical condition arising from or related to HI'V infection.

SECTION 2. HSS 138.03 is repealed and recreated to read:

HSS 138.03 DEFINITIONS. In this chapter:

(1) “COBRA” means the federal consolidated omnibus budget reconciliation act of 1986,
PL. 99-272.

(2) “Department” means the Wisconsin department of health and family services.

(3) “Dependent” means a spouse, an unmarried child under the age of 19 years, an
unmarried child who is a full-time student under the age of 21 years and who is financially
dependent upon the parent, or an unmarried child of any age who is medically certified as
disabled and who is dependent upon the parent.

(4) “Employe” means any of the following:
(a) An active or retired wage, commissioned or salaried earner whose services are or
were utilized by the employer who provided health care coverage to the individual by virtue of

the individual’s employment.

(b) A member of a union, trust or association where the member is entitled to health care
coverage by virtue of the individual’s membership in the union, trust or association.



(5) “Employer” means a group policyholder subject to s. 632.897, Stats., or the sponsor
of a group health plan subject to 29 USC 1161 to 1168 or 42 USC 300bb-1 to 300bb-8, including
a controlled group, partnership or other arrangement under common control, an affiliated service
group and employe leasing arrangements.

(6) “Family income” means the gross earnings of an employe and his or her spouse,
including wages and salary, net income from non-farm self-employment, net income from farm
self-employment, as well as unearned income including social security, dividends, interest
income, income from estates or trusts, net rental income or royalties, public assistance, pensions
or annuities, unemployment compensation, workers compensation, maintenance or alimony,
child support, family support and veterans pensions.

(7) “Family size” means the number of individuals in a group of persons related by birth,
marriage or adoption who reside together.

(8) “Federal poverty line” means the poverty income threshold by size of family unit for
the current calendar year published as part of the poverty income guidelines by the U.S.
department of health and human services in the federal register, pursuant to 42 USC 9902(2).

(9) “Group health plan” means an insurance policy or a partially or wholly uninsured
plan or program that provides hospital, medical or other health care coverage to members of a
group whether or not dependents of the members are also covered. The term includes a medicare
supplement policy, as defined in s. 600.03(28r), Stats., but does not include a medicare
replacement policy, as defined in s. 600.03(28p), Stats., or a long-term care insurance policy, as
defined in s. 600.03(28g).

(10) “HIV” means any strain of human immunodeficiency virus, which causes acquired
immunodeficiency syndrome.

(11) “HIV infection” means the pathological state produced by a human body in
response to the presence of HIV.

(12) “Individual health policy” means an insurance policy or a partially or wholly
uninsured plan or program that provides hospital, medical or other health coverage to an
individual on an individual basis and not as a member of a group, whether or not dependents of
the individual are also covered. The term includes a medicare supplement policy as defined in
s. 600.03(28r), Stats., but does not include a medicare replacement policy, as defined in s.
600.03(28p), Stats., or a long-term care insurance policy, as defined in s. 600.03(28g), Stats.

{13) “Insurer” has the meaning prescribed in $.600.03(27), Stats.

(14) “Medicare” means coverage under part A or B of Title XVIII of the federal social
security act, 42 USC 1395 to 1395zz.

(15) “Physician” has the meaning prescribed in s. 448.01(5), Stats., namely, an
individual possessing the degree of doctor of medicine or doctor of osteopathy or an equivalent

3



degree as determined by the medical examining board, and holding a license granted by the
medical examining board.

(16) “Residence” means the concurrence of physical presence with intent to remain in a
place of fixed habitation, with physical presence being prima facie evidence of intent to remain.

(I7) “Subsidy under s. 252.16, Stats.” means a subsidy to pay all or part of the premium
costs of health insurance coverage for a person with HIV infection who because of the HIV
infection is unable to continue working or must reduce hours of work.

(18) “Subsidy under s. 252.17, Stats.” means a subsidy to pay the premium owed for
costs of health insurance coverage for a person with HIV infection who because of the HIV
infection is on unpaid medical leave from his or her employment.

(19) “Unpaid medical leave” means an unpaid leave from employment for an employe
who has a serious health condition, as defined in s. 103.10(1)(g), Stats., which makes the
employe unable to perform his or her employment duties.

SECTION 3. HSS 138.04(1)(b) and (d) are repealed and recreated to read:

HSS 138.04(1) (b) 1. For a subsidy under s. 252.16, Stats., have a family income that
does not exceed 300% of the federal poverty line for a family the size of the individual’s family;

2. Fora snbsidy under s. 252.17, Stats., have a family income that does not exceed 200%
of the federal poverty line for a family the size of the individual’s family;

(d) Have health insurance coverage under a group health plan or an individual health
policy, or is eligible for health insurance coverage under a group health plan or an individual
health policy;

SECTION 4. HSS 138.04(1)(e) is amended to read:

HSS 138.04(1)(e) Is on unpaid medical leave if the person is seeking a subsidy for group
health plan premiums whlie on unpazd medxcal 1eave er—l-s-eth-blcm:mmgme-;f

ms: and

-

SECTION 5. HSS 138.04(1 j(f) to (h) are repealed.
SECTION 6. HSS 138.04(1)(1) is renumbered 138.04(1)(.
SECTION 7. HSS 138.04(2)(a) 4. and 5.a. and b. and (b), and (5) are amended to read:
HSS 138.04 (2) (a) 4. Name and address of the individual’s present or immediate past
employer through whom the individual has or had greup health coverage and the name and

address of the insurer or administrator of the greup health plan under which the individual is or
was covered;



5.a. Contact the individual’s employer or former employer or the-administratorof-the
gmup-health-plamde%&h-&me—mdmdmm health msurer to venfy thatthe

e@:.ze;:a-ge-the mdlwdual s employment status, the 1nd1v1dual s ellgxblhty for health insurance

coverage and the premium and any other conditions of coverage, to make premium payments and
for other purposes related to the administration of this chapter; and

b. Make any necessary disclosure to the individual’s employer or former employer or
health insurer os-th : e M b th
regarding the mdzwduai s HIV status

(by Any individual who does not satisfy sub. (1) (b), (d) or (¢), may submit an
application form, DOH 4614, that the department will hold until the individual satisties all the
applicable reqmrements under sub. (1) The department may not contact the 1nd1v1dua1 s
employer e=the et : 3 =RE
former employer or health insurer umll the 1nd1v1dua1 satxsﬁes all the apphcable requlrements
under sub.(1) unless the individual authorizes the department, in writing, to make that contact
and to make any necessary disclosure regarding the individual’s HIV infection.

(5) RIGHT TO APPEAL. In the event that the department denies an application, the
applicant may request a hearing under ch. 227, Stats. The request for a hearing shall be

submitted, in writing, to the depariment-s-oHice-ofadminisizative-hearings department of

administration’s division of hearings and appeals and received by that office no later than 20
calendar days after the date of the letter of denial under sub. (3)}(b).

Note: The mailing address of the Division of Hearings and Appeals is P. O. Box 7875,
Madison, WI 33707,

SECTION 8. HSS 138.05(1)(a) to (c) are amended to read:

HSS 138.05 PAYMENT OF HEALTH INSURANCE PREMIUMS. (1) AMOUNT

AND PERIOD OF SUBSIDY. (a) Except as provided in pars. (¢), (f) and , (g) and (h), if an
individual satisfies s. HSS 138.04(1) and has been notified by the department under s. HSS
138.04 (3)(a) that the apphcatlon has been approved the department shall pay-the-ﬁal-l—ameu&t—ef

oS ' -HT] take one of the follewmg actions, as
ggrogrlate on or after the date of the notice ef demswn under s. HSS 138.04(3) (a)-:

1. For a subsidy under s. 252.17, Stats., the department shall pay the premium amount
owed by the individual for coverage under a group health plan during an unpaid medical leave;

2. For a subsidy under s. 252.16, Stats., the department shall pay the full amount of the
premium due for health insurance coverage for an individual whose family income does not
exceed 200% of the federal poverty level; and




3. For a subsidy under .252.16, Stats., the department shall pay the full amount of the
premium, subject to an annual premium contribution assessment under par. (d), due for health
insurance coverage for an individual whose family income exceeds 200% but does not exceed
300% of the federal poverty line.

(b} The department may not refuse to pay t-he-iul-l—ammmﬁeach a premmm pa»ymem
because the group health plan coverage duringa 3 < :
that is available to the individual who satisﬁes . HSS 138 04( 1) mcludes coverage of the
individual’s dependents.

(¢) Except as provided in par. (e), the department shall terminate payments when:

1. The individual’s unpaid medical leave ercontinuation-coverage ceases;

[N

The individual no longer satisfies s. HSS 138.04(1); or

st or termination of the individual’s health insurance

coverage.

SECTION 9. HSS 138.05(1)(d) is repealed and recreated to read:

HSS 138.05(1)d) Upon approval of an application for a subsidy under s. 252.16, Stats.,
the department shall annually assess a premium contribution to be paid by eligible individuals
whose family income exceeds 200% but does not exceed 300% of the federal poverty line. The
amount of the contribution shall equal 3% of the annual policy premium. The annual policy
premium shall be determined by annualizing the first monthly premium that is due for the benefit
year.

SECTION 10. HSS 138.05(1)(e) and (f) are amended to read:

HSS 138.05(1)(e) The obligation of the department to make payments under this section
is subject to the availability of funds in the appropriation under s. 20.435 (dy¢aks (5)(am), Stats.

() The- For COBRA continuation coverage policies, the amount paid under par. (a) may
not exceed the applicable premium as defined in 29 USC 1164 or 42 USC 300bb-4, as amended
to April 7, 1986.

SECTION 11. HSS 138.05 (1) (g) is renumbered 138.05 (1) (h).
SECTION 12. HSS 138.05 (1) (g) is created to read:

HSS 138.05 (1) (g) For non-COBRA policies, the amount paid under par. (a) may not
exceed the amount of the premium of the most cost-effective policy available to the individual.



SECTION 13. HSS 138.05 (2) is amended to read:

HSS 138.05 (2) PAYMENT OF PREMIUMS. The department shall make payment of
premiums allowed under sub. (1) to the insurer, the administrator of an employer self-funded

plan or the employer that provides the-group health plas insurance coverage dusingan-unpaid
medical-leavecrthe-continuation-coxerage, or to the covered individual when the mdividual, in

order to meet a premium due date, makes a payment afterthe-department has-approved-his-arher
apphication. directly to the insurer or employer i-the-indisidual and provides the department

with proof that the payment was made.

The rules contained in this order shall take effect on the first day of the month following
their publication in the Wisconsin Administrative Register as provided in s. 227.22(2), Stats.

Wisconsin Department of Health and Family Services

Dated: By:

Joseph Leean
Secretary

SEAL:



