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Kidney Isiand --- (Renard Isle)

Eleven years ago, Brown County, the U.S. Army Corps of Engineers and the DNR officially proposed to more
than triple this 55 acre dump in the Bay --- tc 181 acres. It would hold several years worth of contaminated sediments
dredged from the Green Bay Harbor shipping channel.  Gur main concems:

e Toxic Dump in the Water - This isiand will hold 42,000 pounds of PCBs -- plus large amounts of
furans, dioxins, mercury, lead, pentachiorophenol, and hundreds of other persistent toxic chemicals which cause serious
health concerns for fish, wildlife and humans. Many chemicals, like mercury and lead, will never break down.

e Guaranieed to Fall Apart - Tnis island is not built to fast. 1t has a 50 year design life and is built
to withstand only 20-year storms. It is exposed to the full strength of Northeast storms, combined with freezing and
thawing, ice shoves and constant wave erosion. It will require constant repairs and upkeep for thousands of years into
the future --- to prevent spilling the toxic chemicals into the Great Lakes system. This spillage could undue years of
expensive clean-up work. The island is a poor, temporary solution. A permanent solution is needed instead.

» Blocks Circulation Patterns - tne island was placed at a pivotal point, where the Fox River
flows into the bay and currents turn to follow the East Shore. Historically, this current kept the East Shore flushed and
clean of sediment --- leaving sandy or rocky beaches. Now the island blocks this current, creating stagnant pockets at
Bay Beach Park where large toxic mud flats are forming offshore. Tripling the istand will create even greater stagnation
and more extensive mudflats along the East Shore. This ruins our hopes of re-establishing Bay Beach as a public
swimming beach. By deflecting concentrated Fox River pollution to the west, the island also threatens fish spawning
areas in mid-Bay and along the West Shore. Stagnation may cause oxygen deficiency-- leading to fish kills.

* Yoxic Trap for Wildlife - buring the many years it takes to fil the istand, the pond and mudflats with-
in the confining walls will attract wildlife, particularly birds, to nest and feed on trapped fish and insects. Because the
dredging will stir up the sediments, these trapped fish and insects will be more contaminated than wildlife outside the
walls. The existing island has attracted many beach-nesting birds --- the expansion will make this problem worse.

* Local Taxpayers Liable for High €Costs - Once the island is complete, the U.S. Army
Corps of Engineers will turn it over to Brown County, leaving Brown County property tax payers covering all fuiure main-
tenance costs. This is an enormous liability, stretching centuries into the future.

*» Corporate Welfare at Taxpaver Expense - Vost of the expenses arising from this sedi-

ment management are paid for by taxpayers. Little or nothing is contributed by the polluters who created this toxic con-
tamination problem. It's ironic that Fort Howard Corporation, which is one of the main beneficiaries of this pott, is also
one of the main poliuters of the sediments. Such polluters should be held accountable for these costs.

¢ Marbor’'s Future Questionable - The Port of Green Bay is small and serves relatively few busi-

nesses when compared to major ports like Duluth/Superior or Milwaukee. The Bay is not a natural Great Lakes port,
17 miles of channel must be dredged regularly to bring in big ships, and even then, the channel is authorized only to 24
feet, not the standard depth of 27 feet.  This means many ships arrive partly loaded to create a shailow draft, affecting
the econornics of shipping at this harbor.  Furthermore, the Green Bay Harbor is a detour off the main shipping lines,
because ships must navigate past Door County peninsula. Given the high cost of channel maintenance and the low
returns, the long term future of the Port is bleak. Many businesses now served by the Port could operate well with truck
and rail transport.  Many already do. Does continued channel dredging make economic or environmental sense?

e Valuable Resource at Stake --- The Great Lakes contain 20% of the world’s fresh surface water.

Itis a priceless source of drinking water, and domestic and industrial supply water. The fisheries of Green Bay alone
have an estimated value of approximately $50 miflion annually. The recreation and tourism industries employ thou-
sands of residents. The Bay and Lake Michigan are critically important wildlife areas. This resource deserves careful
long-term stewardship for continued use by future generations.

Possible Answers

1. Build a secure, temporary, monitored, retrievable storage area for these sediments, on dry land.

2. Pursue an aggressive research program to develop safe detoxification technologies.

3. Treat the sediments, once a safe detoxification technology is proven.

4. Require those who caused the contamination to pay all expenses. Don't put the burden on taxpayers.

5. Remove the existing island and treat the contents just as the new dredgings are treated.

6. Close the Port, allow the channel to fill in, and concentrate clean-up efforts on the worst toxic hotspots in the Fox
River and Bay. Ht doesn't make sense 10 mix cleaner sediments with highly contaminated hotspot sediments.

This factsheet prapared by Clean Water Action Council of N.E. Wis., 2220 Deckner Avenue, Green Bay, Wl 54302 --- July 7, 1995



Agency pumps
1.25 million gallons of
waste into wetland

By Don BerM
of the fournal Sentinel staff

Town of Osceola officials
say the state Department of
Natural Resources violated its
own regulations by failing to
notify mam_ residents ¢rm9‘a

whn official accuses DNR

pumping more than 1 million
gallons of liquid waste into a
wetland at Long Lake Recrea-
tion Area in eastern Fond du
Lac County.

Now residents and officials
fear the waste could contami-
nate water wells with nitrates
and the popular recreational
fake with bacteria and un-
needed nutrients, Town Su-
pervisor Bill Bialk said.

Melting snow and heavy

spring rains also could fill the
wetland to its brim, flooding
the adjacent low-lying road
and sending even more of the
waste toward the lake, he
added.

“We have several shallow
wells here,” said Bialk, who
lives in a subdivision just
notth of the wetland.

Skimming the liquid waste
off the top of two aging sew-
age ponds at the recreation

om SO_..E:@ its own rules

area was done from late Sep-
tember to late October as the
first step in improving the
campground’s sewage system,
said Jerry Leiterman, superin-
tendent for the northern unit
of the Kettle Moraine State
Forest.

About 1.25 million gallons
of the so-called effluent,
which he described as a clear

Please see WASTE page 4




*

liguid, was poured into  the
30-acre wetland. Remaining
sludge will be excavated in
spring.

Leiterman acknowledged the
public was not informed of the
wetland discharge, a step that
DNR regulations require of mu-
nicipalities or industries if there
would be significant interestin a
proposed change in permitted
activities.

Pouring the effluent into the
wetland was a big change, be-
cause the recreation area is not
permitted to discharge to sur-
face water. The old lagoons
were designed so that liquid ei-
ther evaporated or seeped into
ground water.

Even so, Leiterman and other
DNR officials determined there
would be little interest in the
agency’s actions, and the plan
was approved without a hearing
or published notice.

“With hindsight, it would
have been good to notify the
residents,” Leiterman said.

But Bialk finds it hard to be-
lieve that DNR officials were not
aware of local concerns. He and
several others had opposed the
department’s plan to spray lig-
uid effluent from the ponds onto
cropland in the future.

“I was at two public meetings
on the new waste system to op-
pose the spraying. They never
said they would pump
waste into the wetland,” Bialk
said. “I would have opposed
that, too.

“Now they tell me it was the
cheapest thing to do.”

But the end result is that the
waste has been moved closer to
the private drinking water wells,
Bialk said. .

The transfer was less costly
than shipping the effluent to a
sewage treatment plant, said
Leiterman. Though no cost esti-
mate was prepared, DNR offi-
cials decided it was not feasible
to load a steady stream of tanker
trucks and send the overweight
vehicles onto Division Road, the
boundary between Fond du Lac
and Sheboygan counties.

Bialk first learned of the wet-
land discharge on Nov. 16, when
a hiker called him to complain
of a sewage stench in the wet-
land, he said. Bialk said he went
to the site the next morning and
saw an unusual amount of water
standing in the wetland.

He also saw a steady stream
of wastewater leaking through
sandbags that had been piled on
both sides of a culvert pipe that
had previously drained the wet-
land into a intermittent creek.
The creek is a tributarv of Long

this .

Town upset at DNR

Town of Oscaoia ofic 2l are
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Lake, he said.

After contacting Leitermar
Bialk collected water samples ¢
three locations downstream c
the wetland and drove them t
Sheboygan to be tested for bac
teria and nitrate. He had not re
ceived the nitrate results thi
week, but the analysis foun
each sample contained fec
bacteria that would have com
only from human or anims
waste.

Leiterman went. out to .th

- wetland on Nov. 17 in respons

to Bialk’s call and could smeil
sulfur odor, which he says gen
erally comes from decayin
plants.

A small jeak through th
sandbag barrier prompted hir
to order soil to be piled in fror
of the culvert to ensure th
drain was fully plugged, Leiter
man said.

The small amount of wast
that leaked out of the culver
likely will not harm the creek ¢
lake, said Nancy Gloe, a waste
water hydrogeologist with th
DNR in Milwaukee. Gloe ha
reviewed the discharge plan an
was surprised to learn of tt
standing water in late Nover

ber. .
“We did not anticipate stanc

ing water in November,” Glc
said in reference to the effluen
“We clearly overestimated th
ability of the wetland to absor
the water.”
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0 WE WANT A LARGE INCINERATOR
IN DownTOwN NEENAH?

DNR proposes to issue an air
pollution permit to Minergy
Corporation, a Milwaukee firm
applying for the construction and
operation of a $45 million “glass
aggregate manufacturing facility”
along the Fox River on the Little
Lake Butte des Mort flowage, in the
City of Neenah.

This is a very large incinerator,
which will burn 1,000 tons of waste
sludge per day from 4 different
paper mills, virtually all the paper
shudge generated in Winnebago
County --- from Kimberly-Clark,
P.H. Glatfelter, Wisconsin Tissue
Mills, & Ponderosa Palp Products.

Ironically, the pollution 1s com-
ing full circie. The sludges are cre-
ated by improvements in waste-
water treatment plants at the paper
mills --- now the poHution will be
released into the air, and ultimately
re-contaminate the Fox River,
Green Bay, Lake Michigan and
other area water bodies.

Other major concerns:
1. Misleading Name

The company misled the
citizens of Neenah and concealed
the true nature of this incinerator,
by calling it something which
sounds harmless -~ a “glass
aggregate plant.”

They even call incineration
“recycling.” The company claims
that the resulting bottom slag gener-
ated by the facility can be used as
the “aggregate” gravel in asphalt,
sandblasting grit, roofing shingles
and landscaping products. But why
spend $45 million to create gravel
which can be obtained much less
expensively from other sources?

IDNK should not allow the com-
pany to mislead the public. It's

clear that the primary purpose of
this facility is to reduce the volume
of paper mill sludge and reduce it
to glass. The definition in state
codes is clear: "Incinerator: A pro-
cessing facility designed and oper-
ated for controlled burning of solid
wastes primarily to achieve voi-
urme and weight reduction or to
change waste characterization.
[NR 560.03 (80) Wisconsin Admin.
Codes - emphasis added]

2. Rushing the Process to
Avoid Public Scrutiny

The company was assisted by
local and state government in accel-
erating the normal deliberation
process and pushing the project
through before Neenah citizens
were aware of the true nature of the
facility, More than 13 closed
negotiation meetings were held
between the company and local
government officials, A formal
contract and lease has already been
signed by the Neenah City Council
locking jocal government into fuil
support for the facility, even before
the DNR granted the final permit or
certified the environmental assess-
ment. Many serious questions
remain unanswered but decisions
have already been made.

3. FewEconomic Benefits
to the Community

The contract signed by the
Neenah City Council gives a 99
year lease to Minergy, in exchange
for a few years of special payments
to cover city infrastructure costs.
Minergy will not pay any property
taxes. In the later years of the con-
tract, the city will receive no bene-
fits, only costs.  The longterm lia-
bility for the city is unclear.,

4. Future Economic
Growth Hindered

This huge plant will create only
a few dozen new jobs, and will
ehiminate several trucking jobs.
Unfortunately, at the same time, it
will use up mrny increments of air
poliution allowances for the
Neenah area, which could restrict
the growth of new industries which
wauld provide many more jobs.
With increased population and traf-
fic growth (which also creates air
pollution} the city could find its
development potential “capped”,
Just as it is in Racine, Kenosha, and
Milwaukee Counties.

6. Odor Could Be a
Serious Probiem

Minergy claims that odor will
not be a problem from their incin-
erator, but they admit their plant
will release 734 wons of sulfur diox-
ide each year into downtown
Neenah. Undoubtedly, many other
sulfur compounds will also be
emitted and these are often foul
smelling. For example: the smell
of Kaukauna results from sulfur
compounds called “mercaptans.”

Sulfur dioxide and other sulfur
compounds also aggravate asthma
sufferers --- potentially causing
serious asthma attacks, especially
in children.

The DNR staff admitted to the
Neenah City Council that DNR is
powerless to stop edor problems
once they are created (as at
Kauvkauna), And the City of
Neenah has given up many of its
rights through their recent contract.

7. Precedent-Setting
Minergy is the first of a series

of simitar proposals for Northeast

Wisconsin. If Minergy is allowed,
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citizens will have a hard time pre-
venting similar future projects. The
cumulative impacts of several incin-
erators will be added to our already
high toxic air emissions. (Other
proposed or possible incinerators:
Fort Howard Incinerator in Green
Bay, Neutralysis in De Pere, Green
Grove in Green Bay, Thilmany in
Kaukauna, and Green Bay
Packaging in Green Bay. And there
may be many others.)

8. Poor Pollution Control
and Uncertainty

Thousands of tons of serious air
poliutants would be emitted {see
box) into downtown Neenah, yet
DNR proposes to require only a
baghouse filter as a control (similar
to a vacuum cleaner bag) --- claim-
ing that this would collect 99.9% of
the pollutants,

Minergy admits this plant is
the first of its kind, which raises
concerns about the accuracy of their
predictions.  'When another sludge
processor in Green Bay couldn’t
meet its limits, DNR simply raised
the hmits to equal their emissions
{(with a generous margin for error.)
The fimits there were up to 100

times higher than originally pro-
posed to the public,

9. Persistent Toxics

Flouride and lead are serious
toxins which never break down
once they've been released into the
environment. The long-term build-
up of these chemicals as fallout on
soil and water is a large concern.

In addition, many of the sludges
are chlorinated and some are from
recycling and de-inking operations
which produce sludges contaminat-
ed with hundreds of inks, dyes,
coatings, plastics, and other contam-
inants. Many pigments contain
toxic heavy metals,

The company claims that high
temperature burning will destroy all
the toxics --- but basic elements like
heavy metals, fead and mercury
would never be destroyed, and
many other toxics {like dioxin)
would be created as the gases leav-
ing the burn chamber cool down
and chemicals recombine.

Some chemicals, such as lead
and mercury, will pass right through
the baghouse as gases. Others will
leave attached to the 31.5 tons of
particles Minergy would release
into downtown Neenah each year.

10. Acid Rain

This incinerator is a large new
source of sulfur dioxide and
sulfuric acid --- the main precursors
of acid rain --- yet DNR 15 not
requiring scrubbers to control these
toxic releases. Sulfur compounds
also smell horrible and aggravate
asthma patients -- potentially caus-
ing serious asthma attacks, espe-
cially in children.

Minergy will also release
more |,077 tons per year of
Hydrogen Chloride, some of which
becomes hydrochloric acid on
exposure to rain and melting snow.
Minergy is receiving an exemption
from stack height restrictions to
aliow them to erect an unusually
high stack --- so all of Northeast
Wisconsin can share in this
pollution.

11. Ignoring Alternatives

Incineration is touted as the
ideal solution to the landfill prob-
lem -- but really it’s just a cheap
and dirty shifting of the problem
from one form to another. It will
allow the paper mills to avoid their
responsibilities for many more
decades.

DNR assists the paper mills by
stating in their “Environmental
Assessment” that no alternatives
exist. They ignore proven tech-
nologies for intensive recovery of
waste fibers, and of the clay coat-
ings. They ignore the wonderful
potential for reducing the use of
toxic chemicals in paper making
{such as chlorine elimination) and
in the printing business (toxic inks,
dyes, coatings, pigments, etc.) If
the sludge were uncontaminated,
other safer and more beneficial uses
could be found for the sludge.

12. Avoiding Liabilities

The paper companies admit
they want to avoid their long-term
liabifities at the landfills. By dis-
persing their toxics widely through
the air and through untraceable
aggregate sales, they will become
immune to Hability suits for



the poisoning of wildlife and the
public.

13. Final Product
Contaminated

Minergy claims the glass
aggregate consists of inert miner-
als, such as silica (from clay paper
coatings), but they mislead the
public. Most toxics not emitted to
the air will leave the plant with the
aggregate as contaminants in the
“glass.” The aggregate will also
include considerable dust in down-
town Neenah, and over years of
aggregate wear, will shed addition-
al toxics to the air, land and water,

13. Toxic Ash

Minergy admits their facility
will still produce fly ash, though it
will be recirculated several times to
be incorporated in the aggregate.
This ash will contain many toxics,
in highly leachable form, which
will require landfilling. This ash
is difficult to handie without some
escaping as blowing dust in down-
town Neenah.

14. No Toxic Clean-up by
P.H. Glatfelter Mill

Minergy 1s negotiating with the
City of Neengh for siting the plant
on “Arrowhead Park”, a waterfront
fill area created by P.H. Glatfelter’s
dumping of waste sludge over sev-
eral decades. The fill is highly
contaminated with PCBs to con-
centrations higher than 500 ppm,
plus numerous other toxic chemi-
cals (50 ppm PCBs is considered
hazardous waste) --- and is not
engineered to prevent leakage to
Little Lake Butte des Mort.

The DNR is exempting
Minergy from hazardous waste and
solid waste regulations to allow
them to build on top of it without
thorough site clean-up, thas pre-
venting future clean-up of this area
(DNR has also failed to require

toxic remediation at other portions
of this site.}

14. Violates Public Trust
Doctrine and Lakebed
Grant Restrictions

Under Wisconsin's Public Trust
Doctrine, all lakebed is held in
public trust and can only be used for
public purposes.

The paper mill received a
takebed grant from the state legisla-
ture in the 1950°s, on the condition
that the sludge fill area would even-
taally become a public park. Now,

the City of Neenah has signed a
lease, and DNR has signed a gues-
tionable waiver to allow this private
incinerator to be built on

this public park land. Even though
the “park” is contaminated, this
project will violate the Doctrine and
set a terrible precedent for other
areas of the state. It’s important

to oppose this violation as a matter
of principle.

Prepared jor Neenah residents by
Clean Water Action Council of N.E.
Wisconsin, 2220 Deckner Avenue,
Green Bay, WI 54302
Phone: 920-468-4243.

[ 3 - ~
Permilted Air Pollution
{from information in the DNR draft permit and preliminary determination}

Chemical Per Year Minergy Four Incinerators

Ajir Pollution in FPox Valley

Over 30 Years  Over 30 Years
Hydrogen Chloride 1,077 tons 32,310 tons 129,240 tons
Aluminum 854 tons 25,620 tons 102,480 tons
Calcium Oxide 836.6 tons 25,098 tons 100,392 tons
Sulfur Dioxide 734 tons 22,020 tons 38,080 tons
Nitrous Oxide 460 tons 13,800 tons 55,200 tons
Carbon Monoxide 243 tons 7,290 tons 29,160 tons
Volatile Organics 77 tons 2,310 tons 9,240 tons
Sulfuric Acid 33.7 tons 1,011 tons 4,044 tons
Ammonia 36.7 tons 1,101 tons 4,404 tons
Particulates 32 tons 960 tons 3,840 tons
Hydrogen Flouride  26.5 tons 795 tons 3,180 tons
Flouride 25.2 tons 756 tons 3,024 tons
Copper 17.5 tons 525 tons 2,100 tons
Barmum 9.7 tons 291 tons [,164 tons
Manganese 7.5 tons 225 tons 900 tons
Chromium 3,557 ibs 106,710 1bs 426,840 1bs
Selenium 1,699 lbs 50,970 lbs 203,880 1bs
Cobalt 1,296 ibs 38,880 Ibs 155,520 1bs
Lead 818 Ibs 24,540 1Ibs 98,160 Ibs
Nickel 162 Ibs 4 860 ibs 19,440 lbs
Mercury 53.7 Ibs 1,611 lbs 6,444 tbs
Arsenic 17.5 tbs 525 1bs 2,100 Ihs
Cadmium 17.5 Ibs 525 Ibs 2,100 1bs
Beryllium 14 lbs 426 Ibs 1,680 lbs
Chromium [.41bs 472 tbs 168 Ihs

(insoluble)
(Phus numerous trace chemicals)
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East summer, Clean Water
Action Council joined with local
Neenah citizens John and Ann
Gitlen, William Dunwiddie, and a
local group called Friends of Our
Neenah Parks in a legal challenge
of a city permit to allow construc-
tion of a huge private sludge incin-
erator on top of Public Tirust Land
on the edge of Little Lake Buite des
Morts, in downtown Neenah.

Public Trust Violated

The land was created by filling
inte the lake, starting in the 19507,
after a lakebed grant was issaed by
the Wisconsin Legislature with the
understanding that the new land
would only be used for public
purposes and a public park forever
mito the future,

This is an important legal
definition under Wisconsin's Public
Trust Doctrine, which holds ali
lake and stream beds in public own-
ership forever. It is critically
important for our government o
respect and abide by this doctrine,
to protect the future of Wisconsin’s
water resources. The Minergy
Incinerator sets a terrible precedent.

Unfortunately, the DNR, under
Governor Thompson’s control,
signed a stipulation and agreement
with the company and city allowing
this improper use of public trust
land --- before the public was even
aware of the effort.

In the past, citizens have relied
on DNR to be a staunch supporter
of the Public Trust Doctrine, so this
marks a major negative shift in
pelicy for the agency. (... just one of
many under Gov. Thompson,)

Toxic Pollution

Clean Water Action Council 1s
also concerned that the incinerator
will be a major new source of toxic
air pollution (without a scrubber) in
the already polluted Fox River
Valley, and that the filled area of the
Lake (the building site for the incin-
erator) contains hazardous waste
levels of PCBs in contact with
groundwater supplies, and these
toxic chemicals needed to be
cleaned up, not simply built on,

Supreme Couri
Will Take Our Case!

Last summer the focal judge
refused to hear our case, claiming
we shoukd have challenged DNR
and not the City.  We were never
allowed to present our arguments.

When our attorney, William
O Conner, appealed to the next
higher court, they decided the
issues raised in the case represent
significant issues of statewide con-
cern and sent it to the Supreme
Court without making a decigion.

Now, we’ve just been notitied
that the Wisconsia Supreme Court
has agreed to take the case, an
exciting but nervewracking devel-
opment. It may be many more
months before they reach « final
decision.

Can Private Citizens
Defend Public Rights?

One of the big fegal questions,
and one of the most disturbing, is
whether any of us has the legal
“standing” or right to argue on

behalf of the general public’s rights.

Private citizens may not be
allowed to defend the Public Trust
Doctrine.  We might only be
allowed to challenge actions where
we can prove we are personally
injured, a more difficult test.

This was a key issue when
Gov. Thompson and Republicans in
the state legislature, in a straight
party-line vote, destroyed the
Wisconsin Public Intervenor's
Office two vears ago.

For 27 years, the Intervenors
had been charged with protecting
public rights in Wisconsin natural
resources, and had been champions
of the Public Trust Doctrine on
many occasions, but now they are
gone.

The Wisconsin Dept. of Justice
(DO also has legal standing to
protect public rights, but seldom
does, because they have a conflict
of interest --- the DOJ is charged
with defending the DNR’s deci-
stons, and 1n this case DNR violat-
ed the Public Trust Doctrine.  So
who’s protecting our public rights?

Phony Intervenor
Kept Qut of Case

When the Republican’s
destroyed the Intervenor’s Office

they created a phony Intervenor
Office in the DNR. The attorney is
a sincere and well-meaning person,
but she has no power or support for
true Intervenor tegal actions,

Recently, she requested permis-
sion to file a "Friend of the Court”
brief in support of our legal effort,
to help shore-up our legal rights,
but the appointed Board which
controls her work turned her down.
She argued that “Friend of the
Court” briefs are only advisory or
mformative documents, and would
not make her a formal party tw the
suit, but her Board feit it was the
kind of “legal action” that
Republicans abolished.

The five Board members are
Thom Ciske of Menasha, John
Rose of Green Bay, Don Mills of
Madison, Louis Andrew of Fond du
Lac, and State Assembly member
Tom Hebl of Sun Prairie.

State Gives
$265,000 to Minergy

To add msuit to injury, the
consiruction has proceeded despite
our unresolved legal efforts,

And now, the Wisconsin
Recyciing Market Development

control) has awarded a $250.000
grant to Minergy Corporation, to
assist with the construction and
operation of the 1,000 ton per day
paper sludge incinerator. DNR Is
also giving $15,000 1o help
Minergy market the final bottom
slag as a construction aggregate.
The state funding will help pur-
chase the plant’s boiler system,
where the sludge will be burned.
This 1s disturbing for obvious
environmentai reasons , but the tax-
payer issues are just as alarming.

i. The company doesn’t need
this taxpayer handout.  Four major
paper companies and the largest
utility in Wisconsin {WEPCO) are
invested in this project. They can
afford the costs. Tt's tronic that
Wisconsin Republicans are ending
welfare for children, while continu-
ing Corporate Welfare.

2. It’s outrageous to define a
sludge incinerator as a “recycling”
operatton.  We have supported
market development for recy-
clables, but this is not what taxpay-
ers consider recyeling.  This is a
misuse of public funds.
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MADISON — The state Public

Intervenor Board told the public |

intervenor Wednesday to stay out
of Neenah’s Minergy Corp. lawsutt,

Intervenor Edwina Kavanaugh
told the board she believed the lim-
ited range of authority given her
office by the Legislature allows her
to file a friend-ofthe-court brief in
the suit.

The five board members dis-
agreed. “l think it's against the
plain black and white meaning of
the statutes,” said Louis Andrew,
the board chairman and a Fond du
Lac attorney.

The decision is significant be-
cause it is the first time the board
has faced the possibility of the
intervenor taking part in a court
case since the Legislature reorga-
nized the office and revoked its for
mer authority to file lawsuits on
behalf of the public in environmen-
tal cases.” -

Kavanaugh, a state Department
of Natural Resources staff lawyer,
sought to urge the state Supreme
Court to allow Neenah citizens and
citizen environmental groups to
sue the city of Neenah, Minergy
Corp. and PH. Glatfelter paper
company over the controversial
paper sludge recycling plant that is
being installed in Arrowhead Park.

“We have to decide how expan-
sively or narrowly we are going to

~read this statute,” she told the
board. in revoking the intervenor’s

" power to sue, the Legislature’ did
not specifically say whether that
included filing friend-ofthecourt
briefs, she said.

The board’s decision was to read
the law narrowly. All five board
members participating in a telecon-
ference Wednesday toid her the law
facks any provision allowing her to
seek friend-of-the-court status.

The Supreme Court must grant
that status to petitioners, and
Kavanaugh argued that the court’s
decision would amount to a defini-
tive ruling on her authority.

Kavanaugh argued that under
court rules, filing a friend-of-the-
court brief would not make her a
party to the suit. Courts consider
such briefs to be advisery or infor-
mative documents submitted by
interested outsiders.

The authority for the intervenor
to file lawsuits was repealed after

* Gov. Tommy Thompson and most-

ly fellow Republican legislators
objected to employing attorneys at

( 2 ,} Please sec MINERGY, 23
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taxpayer expense to sue state agen-
cies. Citizens and environmental
groups should get private attorneys
for that purpose, they argued,

Kavanaugh said the Minergy -

case directly confronts that argu-
ment since Neenah and the two
companies maintain that the citi-
zens lack legal authority to file the
suit. The citizens argue that the
DINR failed to perform its duty to
protect the waters of the state for
the public when it allowed Neenah
to lease part of Arrowhead Park for

the $45 million project.

The Supreme Court is consider
ing whether to accept a request by
the 2nd District Court of Appeals
to decide the case that Winnebago
County Circuit Judge Robert Haw-
fey dismissed last year.

The park is on a former paper
mill sludge disposal site built on the
bed of Litile Lake Butie des Morts.
Because it is a former lake bed, it
belongs to all citizens of the state
under the “public trust doctrine,”
the challengers argue.

They contend that Minergy's
plan to operate a plant there to

convert paper sludge to a glassdiké
substance is a private use. "l
Board members who denied:.
Kavanaugh's request were Andrew,
Thom Ciske of Menasha, John
Rose of Green Bay, Don Millis of
Madison and state Rep. Tom Hebl
of Sun Prairie. ..
A state budget amendment
endorsed by Senate Democrats |
proposes to restore the intervenor’s |

~former full range of authority,

including filing lawsuits and to
place the office back in the Justice .
Department where it began in the
1970s. ‘
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SEN. ALICE CLAUSING, CHAIR

AGRICULTURE AND ENVIRONMENTAL RESOURCES COMMITTEE
119 MARTIN LUTHER KING JR BLVD

MADISON W1 53703

December 17, 1997

RE: Senate Bill 8 Public Intervenor For Natural Resources

Dear Sen Clausing,

As anote of introduction, the Wisconsin County Code Administrators (WCCA) is the organization
representing the professionals employed by local units of government in the administration of a
wide range of state and county codes, including zoning, farmland preservation, wetlands and
shoreland zoning and private sewage systems.

The WCCA is on record in opposition to the changes to the office of the public intervenor in 1995.
While we did not always agree with the position that the public intervenor’s office held, we
respected the office and the process by which actions of the intervenor were governed.

We are totally convinced that the office was responsible for keeping state agencies in check when
they took actions that counld be contrary to the public interest. On the surface this may have
appeared to be one state agency suing another, and therefore an inefficient use of taxpayers money.
Our experience convinced us that the intervenor was acting as an advocate on behalf of taxpayers to
ensure that the state bureaucracy was accountable. This definitely was in the public interest and
very likely saved money in the long run.

Due to our experiences both before and after the changes made to the public intervenor’s office we
are in full support of the effort to restore the office to a meaningful role in protecting public rights in
issues relating to the waters of the state and other natural resources. We totally agree that this office
should be located in the department of justice.

We appreciate the opportunity to testify in support of Senate Bill 8. We also encourage the
committee, the Senate and the Assembly to approve this legislation.

Sincerely,

James P. Clark, President
Wisconsin County Code Administrators
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TESTIMONY
OF SENATOR BRIAN BURKE

On Senate Bill 8
Before the Senate Committee on Agriculture

& Environmental Resources
December 18, 19397

Chailrperson Clausing and committese members, thank vou
for this opportunity fo testify in support of Senate Bill 8,
which would re-create the Publiic Intervenor’'s 0fflce at the
Department of Justice.

As you likely know, the unigue concept of a Public
Intervenor was originally established in 1967 to “protect
public rights in water and cother natural resourcesg.’ It was
part of a comprehensive government reocrganization effort
{i.e. the “Kellett Commission Bill”), and supported by
Governcr Warren 2. Knowles.

The clear purpose was to provide an advocate for public
rights - in the heart of state government - to ensure fair
play and due process in environmental decision-making by
Wisconsin courts and agencies. This is a vital and specific
role, not fully performed by any other agency, bureau or
person in or out of state government.

Prior to 18%%, the Public Intervenor performed the role
envigsioned by the Legislature and Governor Knowles ex*remely
well (apparently too well}. For -@arly 30 years the Cffice
advocated on behalf of public rights in water under
Wiscongin’'s “phD_lC truss doctrine” and public rights in
other natural resources such as land, groundwater, alr and
wildlife. Whether as “ombudsman” for kewildered citizens,
courtroom advocate or insurer of fair play in the
5, the Pubiic Intervenocor was a Crue
e

administrative proces

asset to the people of Wisconsin. It’s loss is unsettling.
No one can sericusly suggest fhat cutting this cfiice

23 a money saving effor:c The former Z-attorney office cost

STATE CAj
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Senate Bill 8
December 18, 1587

Tage Two

tezs than a nickel per Wisconsin citizen per vear The
proposed l-attorney office under SB 8 1s about nalf tnat

further, the Public Intervenor performs a distinctly
different role than private environmental and conservation
groups. The Public Intervenor protects very general “sublic
rights” -~ the rights we all share and need in order to fisgh a
stream, nunt a slough, canoce a river, drink clean water,
breathe clean air and enjoy scenic vistas. Private groups

can and do take a much narrower view.

Lasfly, state agencies have different missions, goals
and constituencies. It is not wise to make one agency both
Judge and advocate for public rights in natural resources.
Having an active custodian of public rights inside state
government helps protect the environment and the taxpayer as
well. The Public Intervenor’s environmental successes are
well documented, and this office has saved taxpayer money Dby
cutting red tape and heading-off foolish decisions early on.

The Public Intervenor was the voice of average citizens
in state government. It’'s imperative that we give this voice
back to the people.

I urge vou to join with me and re-create this unique and
invaluable vestige of Wisconsin's once rich environmental
heritage.

Thank you for your consideration.



HOW THE PUBLIC INTERVENOR SERVES YOU

What does the Public Intervenor do7?

The Public Intervenor is your "watchdog"
to make sure that the Wisconsin you enjoy--
clean air, clean water, and abundant
recreational resources--stays that way.

The Intervenor is your natural resource
voice in the legislature, in state agencies,
and in the courts.

The Public Intervenor 1s your advocate.
The Intervenor cuts bureaucratic red tape and
provides answers for citizens seeking help on
environmental problems.

Why does the Public Intervenor office exist?

The Public Intervenor office was one of the gocd government
reforms created under Governor Warren Knowles at the insistence of
the "red shirt" conservationists in the controversy that surrounded
the 1967 reorganization of state government. The Public Intervenor
office and the c¢itizen board for the Department of Natural
Resources both were created to ensure citizen input and advocacy in
resource matters.

The Public Intervenor cffice has served for almost 30 vears
under both Republican and Democratic Governors and Attorneys
General.

How does the Public Intervenor protect the state's natural
resources?

The Public Intervenor office cuts through government red tape
for citizens who call and write the office daily asking for help on
environmental matters. The Public Intervenor works wherever
needed--through the agencies, courts and Legislature to protect
natural resources. The Public Intervenor works with towns and
cities, farmers and factory workers, homeowners and businesses to
find solutions to environmental problems. While only the big
issues make the news headlines, most of the Public Intervenor's
time is devoted to building consensus on real solutions and
negotiating protection of our resources.

What has the Public Intervenocr office accomplished over the
years?

Some examples may answer the question best:

» Worked with local governments and the big mining companies
in the late 1970's to overhaul state laws regulating environmental



impacts of future metallic mines; in 1984 negotiated with industry
and farm groups to adopt what is considered the country's most
comprehensive groundwater protection law; in 1994 worked with sand
and gravel mining industry and community groups to create state
regulation of quarries across the state.

» Went to bat for the small Town of Casey in Washburn County,
taking a court case all the way to the U.S. Supreme Court for the
right of all local communities to reasonably regulate pesticide
use. And won! .

» Successfully petitioned state agencies to improve state
regulations on wetlands and septic systems, ground and drinking
water, pesticides, lowland nonmetallic mining, environmental impact
statements, and dam safety.

» Intervened in the proposal by Exxon to construct a 55-
million ton mine near Crandon in Forest County and hired experts to
help predict and prevent contamination of groundwater and the Wolf
River.

» Is working with local governments, rail advocates, transit
workers, elderly and handicapped organizations, and many others to
improve our state's transportation system at the least
environmental and economic costs.

= Answers countless citizen calls and letters seeking advice
on how to prevent or deal with environmental problems in their
communities.. :

How are Intervenor decisions made?

A Citizens Advisory Committee of 9 members from all across the
state and who are appointed by the Attorney General for 4-year
terms meets regularly in open public meetings to decide broad
priorities for Public Intervenor intervention. :

Who are the Intervenors?

Past public intervenors include Court of Appeals Judge William
Eich, Attorney Peter Peshek in private practice, and Chief Counsel

of the Public Service Commission Steven Schur; today's intervenors
are Tom Dawson and Kathleen Falk, with Laura Sutherland temporarily
appointed to work on the proposed Exxon mine near Crandon. e

1
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Intervenor office worth saving

adison,

Wig, —
Memory tells
me that the
Wisconsin
Legislature,
over the years,
has displayecd
an almost lust-
ful desire to
mess with the
rules and poli-
cies that gov-

JAY REED

Cutdoors colummnist

em those of us
who hunt and fish.

And faithful readers of this
space will know that I have tend-
ed to resist that effort, for the
most part.

Having said all of that, I point
out now three areas in Gov.
Tommy G. Thompson’s budget
where the Legislature could, if it
wanted, if it really understood,
make a significant difference for
the public good, again appropri-
ate to hunting and fishing.

First is the matter of the Pub-
lic Intervenor office.

The governor’s budget bill
abolishes that office.

That’s a mistake and the Leg-
islature should do those things it
can to aveid it.

The reasoning is simple. The
office of public intervenor and
the Wisconsin Conservation
Congress represent the two pro-
tective buffers that exist between
those of us who hunt and fish
and those who make and write
the laws that govern hunting and
fishing, amang many other 1s-
sues.

In Milwaukee, for example,
the Intervenor Office worked,
successfully, for greater public
access to Lake Michigan at the

Summerfest grounds. Its record
of advocacy goes well bevond
that, but you get the idea.

I really don’t know why the
governor wants to abolish the of-
fice. But he does. Legislators
coutd make a difference here.
For the public good.

The state needs to cut the
budget. T understand that. But
cuis should be made in areas that
serve no great good. There are
many. The governor knows that.
He should retain the intervenor
office and look elsewhere for
savings.

1 have used this space before
to suggest that the governor is
wrong in attempting to turn the
Department of Natural Resourc-
es into a political entity.

He wants whoever is sitting
governor 1o appoint the secretary
of the Department of Natural
Resources and he wants 1o re-
duce the clout, the responsibility,
of the Board of Natural Resourc-

es.

Why? Thompson often sees
things in a clearer light than the
rest of us. But he has not articu-
lated his position on this one
very well. Or, at least, he hasn’t
to my satisfaction.

This smacks of politics. And
isn’t that a dirty word? To turn
the Department of Natural Re-
sources into a completely politi-
cal affair is to banish your moth-
er from the house, order your
brothers into prison and sell
your sisters to the king.

There's a better way, of
course. The public Intervenor’s
Office is functioning, and has, in
the public’s best interests, It
should remain as it is,

The Department of Natural

Resources may be the best of all
public agencies just as it is right
now. To turn it over to potitical
knee-jerks and position payment
would be the greatest sin of all.

They talk about quick re-
sponse, these days. They talk
about greater control,

Toss a political appointee into
the job of DNR secretary, make
him answerable to the governor
who picked him, and look 1o the
DNR Board that would be a
shadow organization with no
real ciout.

Do that, if you are a Legisla-
tor.

And then vote accordingly.

Beyond that, as far as hunting
interests are concerned, is the
matter of pheasant stocking.

The budget would, for the
most part, eliminate it. Let the
record be clear. I have no quarrel
with terminating put-and-take
pheasant stocking on state prop-
erties. It serves no real purpose
so far as [ can see, except for pro-
viding a couple of days of semi-
fruitful, mostly artificial, hunting
on those lands.

It is the elimination of the
dayv-old-chick program that is
bothersome. This has served,
and continues to serve, a good
purpose. It helps, more than any-
thing else, to improve wild
pheasant stocks.

And if Wisconsin is to be
something in the way of pheas-
ant hunting, the wild flock must
be improved.

Lawmakers have a chance,
here, to do a turn for hunting in-
terests. I would like to think they
have the intellect to do it

If nothing else, there'il be
some voies in if, That, always,
gets their attention.
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FOR IMMEDIATE RELEASE

Contact. Rebecca Katers Jim Wise Will Fantle Keith Reopelle
920-468-4243 715-453-8769  715-839-7731  608-251-7020

GROUPS CALL FOR RETURN OF PUBLIC INTERVENOR AT SENATE HEARING

Environmental groups today called upon state legisiators to restore the Office of the Public
intervencr in testimony before the State Senate. The Senate’s Environment Committee will
hold a hearing at 1 pm in Madison on Senate Bill 8 which would restore the Office. In 1995,
Governor Thompson's state Budget Bill eliminated the tiny office housing two attorneys in the
state’s Justice Department,

“The Public Intervenor was an effective watchdog that protected the public and our state’s
natural resources from bad proposals and government action or even inaction,” said Rebecca
Katers, of the Green Bay-based Clean Water Action Council. “Thousands of citizens and
even many legislators consulted the Public Intervenor's Office after it was established in 1967
by Republican Governor Warren Knowles,” added Katers. “Many bad ideas never even saw
the light of day because the Intervenors legal and technical assistance demonstrated the
weakness of the ideas.”

The attorneys working as Public Interveniors had the abiiity to sue industry and even state
agencies to protect Wisconsin's natural resources. “It's important to realize,” said Keith
Reopelle for Wisconsin's Environmental Decade in Madison, “that they rarely went to court
over resource issues. Instead, they acted as an early warning system alerting agencies like
the DNR and businesses of potential problems related to their activities. But it was their
ability to sue that usually prevented unwise resource decisions.”

The environmental groups point to the recent Kidney Island sludge case in Green Bay and
Exxon’s Crandon’s mining proposal as examples of the need for the Public Intervenor. Two
weeks after the office was abolished, the DNR reissued a permit for the Kidney Island sludge
disposal site in Green Bay. The permit had been successfully fought in court by the
Intervenors Office in 1988. Citizen opposition to the plan again stopped the permit, but only
after great expense to the citizens involved with the effort.

“We think northern Wisconsin is at risk because of the threat posed by mining and, in
particular, Exxon's Crandon project,” said Jim Wise, a member of ECCOLA in Tomahawk.
“Small grassroots groups don't have the resources to bird dog the DNR and make sure they
have the willpower to stand up to Exxon. The Public Intervenor was our balance against
powerful interests.”

(- more -)



One of the last activities the Public Intervenors were involved with before the Office’s
termination was an investigation of Exxon's groundwater model data and the impact of the
mining proposal. The work stopped with the elimination of the office.

“If we need another example of why we need the return of the Public Intervenor, look at the
recent decline in DNR enforcement activities,” said Will Fantle, a Northern Thunder member
in Eau Claire. “The DNR now calls poliuters ‘clients’ and ‘customers.” This attitude may help

explain the documented drop in cases the agency is referring to the Department of Justice for
enforcement of state environmental laws.”

“We need the watchdog,” said Katers. “Critical decisions face the use of our state's natural
resources. What we do today will affect Wisconsin's land, water, and wildlife for generations
to come.”




Good Afternoon

I 'am Bill Bialk a Supervisor for the Town of Osceola, located in the southeast corner of
Fond du Lac County. I came to urge passage of SB-8 for the following reasons:

Approximately 2 years ago a public information meeting was held at the ice age center in
the Kettle Moraine State Park where the Park Manager and representatives from the DNR
tried to explain the need for a new waste disposal system for the campgrounds and how it
would work. After a short time it became clear to those in attendance that they had not
completed their homework and they were not prepared to answer our questions. After
much opposition was expressed by those in attendance the meeting was ended and we
were informed that another meeting would be scheduled when they had more in
formation

After a while a second meeting was held and the same unprepared presentation was given
but this time they had more people to do it. When they were asked questions about
runoff, odors, bacteria counts or other questions of that nature, they didn’t have a clue.
One of the presenters became very short and arrogant when we persisted in wanting
answers. A different one put on what is known in most government circles as a dog and
pony show, In an attempt to make us feel good, but did not give us any satisfactory
answers. I asked if they had completed an environmental impact study, which would have
addressed some of our concerns. Their response was that they didn’t feel they needed one
and they weren’t going to get one. After the concerned citizens in attendance voiced their
concerns again, we were informed that we will be notified of another meeting.

We did not hear a thing until November 16, 1997, when I received a report from a hiker
that wastewater had been pumped into a wetlands in the State Park. On Monday,
November 17, I checked the site and found that they had pumped all the wastewater from
one of the two holding ponds into an adjacent wetlands causing it to floed. An attempt to
contain the effluent had been made by blocking two culverts with sandbags but a
significant amount was leaking through the culverts into a creek that led directly into
Long Lake.

I took a sample of the water and reported my findings to the park manager who stated
that it could not be leaking into the lake. We finally went out to the site so he could see.
He said he would get the leak fixed and that I shouldn’t worry about the water. That just
because it smelled like raw sewage did not mean it was contaminated.

That afternoon they attempted to seal the culverts by dumping a load of dirt on the end of
the culvert which did slow down the leak. Later that evening I returned to the site with a
neighbor and met the park manager. He again tried to reassure us that the wastewater was
safe. We asked why they would pump wastewater into a wetland instead of trucking it out
like the rest of us do. He said that they were starting construction on the new treatment
unit and it was necessary to empty the ponds. Since the ponds held 1.25million gallons of
liquid 1t would have been too expensive to truck.



On Tuesday, November 18" we returned to the site to take some additional water samples
from three locations. The first at the site of the first culvert, the second about half way to
the lake, and the third sample about 300 feet from the lake shore.

Saturday, November 22 I received the lab reports that showed there were unsafe levels
of coliform bacteria as well as the presence of fecal coliform bacteria. I immediately
showed the results to the Town Board Chairman and was instructed to pursue the issue.
On Monday November 24™ I discussed the findings with a reporter and a subsequent
article was published in the Milwaukee Sentinel on Thursday November 27%.

At the request of the park manager a meeting to clear up any misunderstandings was
scheduled for Thursday, December 4™ at the Park Headquarters. During the meeting the
Park Manager apologized for not notifying us prior to the pumping and was sorry for
underestimating of the ability of the wetlands to absorb the 1.25 million gallons of
effluent. Then their engineer admitted that the wetland was approximately 6 acres, not the
30 acres that was stated in the newspaper. They also felt that the fecal coliform count was
insigmficant, but when questioned about what will happen to the bacteria that got into the
lake, they could not provide us with an answer. Their only reply was that the State issued
them permits and they wouldn’t have done so if they thought it was a health hazard.

We requested that due to the large number of residents with shallow wells in the area that
they do some random well testing. They would not agree to this, but they agreed to do
some ground water tests. Since that meeting | have been informed that they will not be
able to do the ground water test, for fear of putting more contaminants into the ground
water.

During the discussions about the new project they were vague when asked about the
bacteria count in the effluent to be sprayed and did not satisfy our concerns. That high
contents of fecal coliform bacteria will end up being sprayed onto the fields.

As neighbors we wanted to know about any possible runoff, odors and the duration of
these when they are pumping. All they can give us is the word of the engineers that are
approving the project. Incidentally they are the same ones that were wrong the first time.
Once again I requested an environmental impact study to get an insight of what effect this
project will have on the area; and we are simply told that they don’t feel that they need
one and they won’t get one.

In closing, I only hope you can realize why citizens need SB-8 passed to protect us from
OUr Protectors . :



N'TIT NICE.....TO SEE THAT PROGRESS IS FINALLY BEING
IADE ON THE GONRING DRIVE SITE?

THE CEDAR LAKES CONSERVATION FOUNDATION HAS BEEN TRYING
O ENHANCE AND BEAUTIFY THIS AREA SINCE EARLY 1996! :

YOU, AS NEIGHBORS HAVE HAD TO PUT UP WITH THIS MESS, DUE TO
- THE DELAYING TACTICS OF OTHERS.

FOR EXPEDITING THIS PROCESS, PLEASE EXPRESS YOUR
APPRECIATION BY PHONE TO:

STATE SENATOR, MARY PANZER 334-7283

STATE ASSEMBLYMAN, MICHAEL LEHMAN 673-7979 OR (800) 362-9472

SINCERELY,
M ﬁ@wzﬁ @c &éﬁw azm’ ol
$ ¥ F ot L7 %ﬁ?ﬁ%wu

ANITA HAUSKE AND EUGENIE OLSEN, DIRECTORS, CLCF

ON BEHALF OF THE BOARD OF DIRECTORS OF THE CEDAR LAKES
CONSERVATION FOUNDATION

...... AND OTHER CONCERNED PROPERTY OWNERS.




Facts About the Public Intervenors Office

Claim:

Saved Taxpayers’ Money

It has been claimed that
eliminating the office saved tax-
payers $232,000 per year.

Response:

For less than a nickel per person per year, citizens of Wisconsin had an
entire office with two full-time attorneys, 1.5 clerical staff and 8 non-paid
legal interns to represent their public rights in the environment and respond
to their calls. The “saving” from eliminating the office amounted to only
.00001166% (one one thousandth of one percent) of the § 15 billion budget.

Compare the Public Intervenors Office budget with the $ 1.6 billion
budget of DOT, $ 437.5 million budget of DNR, $ 288.6 million budget of
DILHR and $ 57 million budget of DATCP -~ four state agencies the public
intervenors were charged with watchdogging.

The Intervenors Office was already streamlined --- one of few agencies
which grew little over the past 20 years.

Claim:

Intervenor Represented
Environmental Groups

It has been claimed the Public
Intervenors Office filed lawsuits
on many occasions against the
state on hehalf of well-funded
environmental groups.

Response:

The Public Intervenors Office did not represent environmental groups or
their interests in courts. The intervenor represented “public rights in the
water and other natural resources of the state.” Wisconsin’s natural
resources are not the special interest of environmental groups - public
rights are shared by all. Evervone has a stake in clean water, clean air,
abundant wildlife, and a healthy environment.

Wisconsin environmental groups collectively have few staff, and are fre-
quently unable to muster the 550,000 required for a typical lawsuit.
Further, environmental groups represent their members in lawsuits, not
necessarily “public rights” in our natural resources. In fact, the intervenors
have differed with environmental groups on issues. Often, intervenors
worked on public rights issues unaddressed by any other agency or private
group. Opponents of public rights in the environment frequently have
lawyers to protect their interests.

Claim:
Duplicates Services

It has been claimed there are
plenty of lawyers in the
Department of Justice or private
attorneys who can do what the
intervenors do.

Response:

Department of Justice (DOJ) lawyers and private lawyers don’t do what
the Public Intervenors Office did, and cannot challenge unconstitutional
laws. In court, DOJ lawyers represent the agencies the public intervenor
occasionally sues. Private attorneys represent the interests of their private
clients and do not represent “public rights.” The public intervenor repre-
sented “public rights” in the state’s natural resources. Many public rights
are not represented now that the office is abolished.

Claim:

Why Should the
State Sue Itseif?

It has been claimed it doesn't
make sense for the state to pay
lawyers to sue the state.

Response:

Sure it makes sense --- if you believe government can make mistakes,
exceed its powers, succumb to political pressure, or violate public rights.

The Legislature created the Public Intervenors Office in 1967 to
watchdog state government and intervene when government action or
inaction threatened public rights in natural resources. Conservationists
demanded this outside advocate be created precisely to ensure advocacy for
resource issues. This checks and balance system was lost when the public
intervenor was abolighed.

Further, lawsuits are only a small part of the picture. The intervenor’s
authority to sue was often enough to bring people to the negotiating table to
avoid lawsuits. The intervenors were able to negotiate reasonable compro-
mises and out-of-court settlements. In addition, the intervenors often pro-
vided valuable information to agencies and legislators in non-confrontational
forums, and provided advice fo hundreds of citizens who contacted the office
each year.

Claim:

Costs Industry and
the State

It has been claimed that the
Public Intervenors Office cost
industry and the state millions
of dollars.

Response:

The office saved the state money over the years. It is cost-effective to
have an intervenor question the decisions of state agencies before they go
too far in implementing them. If agencies had been allowed to proceed with
decigions prevented by the intervenor, taxpayers and industries often could
have faced more costly lawsuits and clean-up actions. The intervenors
worked to reach concensus on regulations so that problems wouldn’t grow
into major liabilities for the state and the business community.



Accomplishments of the Public Intervenors Office

Citizen Advocacy and Empowerment

Worked to reach consensus on regulations and cases to avoid conflict, prevent Iawsuits, and adopt laws
that all interested parties can live with.

Hesponded to numerous legislative requests to help their constituents.

Continually went to bat each year for hundreds of citizens suffering property devaluation and risks from
well water contamination, leaking landfills and underground storage tanks, nuisances, highway construction,
pollutien, and irrespensible land development.

Advisedand helped citizens use existing local and state government processes to advocate protection of
their public rights in lakes and rivers, and to protect their families and property from environmental threats.

Intervened in major permit cases - including the Kennecott copper mine and the Exxon/Rio Algom zinc
mine ---to bring scientific review and input into the process.

State Law and Consensus

Advised Legislative Branch -
* Responded to numercus requests by legislators and committee chairs to review and identify issues in regula
tions being adopted by state agencies and to provide testimony and comments.

Underground Drinking Water Supplies ---

* Negotiated with industry the 1984 landmark Wisconsin Groundwater Law (Act 410) requiring pollution
activities meet groundwater enforcement standards, setting up environmental repair ¢lean-up program and
polluted well victim compensation program.

* Held the line in protecting groundwater from approval of on-site sewage systems {septic tanks and mound
systems) in inappropriate lands.

¢ Turned back a DNR rule that would have allowed drinking water to be degraded with solvents (toluene and
xylene} to the point of being smelly and undrinkable. New standards are now being developed.

» Turned back a rule that would have prevented the DNR from replacing contaminated wells of poor families.

Metallic Mining —
¢ Negotiated consensus metallic mining laws and regulations.
* Prioritized recent mining proposals to protect surface and groundwater resources.  Recently hired 3 world-
class technical experts to evaluate and comment on impacts of the Exxon/Rio Algom metallic sulfide mine near
Crandon.

Solid Waste and Hazardous Chemicals ---

* Negotiated passage of state community right-to-know law so communities and workers are prepared to deal
with chemical spills and emergencies,

* Reached consensus on strengthening amendments to recent DNR rules for the clean-up of hazardous pollu-
tant spill sites.

* Worked with legislaters to change DNR rules in order to uphold legislative prohibition on dumping of waste
0il in landfills.
Sand and Gravel Mining ---
¢ Negotiated consensus non-metallic mining (gravel and rock) reclamation bill.
Wetlands -
¢ Petitioned for and negotiated major state wetland shoreland zoning and water quality protection rules.
Mixed Resource Uses -
* Petitioned for and negotiated DNR policies on wetlands, scenic beauty and forest multiple use.
* Adwvised lake property associations and local governments on regulations of nuisance watercraft.

Pesticides -

* Successfuily pushed for restrictions on use of the pesticides aldicarb and atrazine in groundwater
contaminated areas.



s Turned back a Dept. of Ag rule that would have restricted local authority to adopt ordinances prescribing
pesticide use lawn signs.

¢ Negotiated consensus on strengthened Dept. of Ag rules governing pesticide use, including aerial spraying,
lawn care pesticides, pesticides in irrigation systems, and groundwater protection.

s+ Worked with farm organizations to fund research into sustainable agricultural practices and policies.

Public Access -

* Reached consensus on DNR and legislative standards for providing public access to navigable waters.

Water Supplies -

* Convinced DNR to review Wisconsin groundwater supplies and policies to assure adequate quantities of
water for future business, domestic and ecological use. Review is underway.

Forests -

* Worked with DNR, county officials, and county foresters in developing adequately protective state
standards for the withdrawal of county forest lands for other purposes,

Environmental Review -

» Successfully petitioned for regulations requiring state agencies to review environmental impacts of their
decisions.

Court Cases

Sewage and Public Notice --- Won court decision forced the Department of Industry, Labor and Human
Relations to follow rule making procedures, preventing them from weakening already inadequate private sewage
regulations, (Weorking now to strengthen rules.)

Solid Waste .- Prevented a solid waste landfill from being sited in the middle of the Machickanee Forest in
Oconto County because lower cost alternatives existed, preserving this area for wildlife, recreation and forestry
purposes. Defended local government authority in landfill siting matters, allowing more stringent local controls.

Wetlands - prevented wetland destruction at the Tank Farm Marsh for an unnecessary railroad spur track in
Green Bay. (Saved the City of Green Bay more than $450,000.) Promoted alternatives and prevented fill of eco-
logically valuable wetlands at Lily Lake, Kenosha County. Prevented unnecessary dredging of pristine area of
Partridge Lake, Waupaca County. Protected several wetland and aguatic resources over the years, in favor of
non- or less-damaging alternatives. Exposed and reversed improper Department of Transportation sponsorship of
local wetland filling projects to avoid wetland protection standards.

Public Access --- Fought for and retained popular public access points to Lake Michigan and other waters for
fishing and other enjoyment,

Loecal Shoreland and Floodplain Zoning --- Won court decision striking down a provision exempting lake prop-
erty owners from complying with shoreland zoning regulations that protect public waters, Won court decision
striking down provision that prevented county enforcement of floodplain zoning regulations in the Mississippi
River to protect public safety, prevent costly property damage and taxpayer liabilities from floods.

Pesticides and Loecal Rights - Won U.S. Supreme Court decision establishing right of local governments to set
stronger standards than federal law to protect public health and the environment.

Tourism --- Defended right of local governments to regulate forest clear-cutting near town roads to protect the
local tourist economy. Promoted an alternative and prevented unnecessary private bridge on Pelican River, to pro-
tect navigation and scenic beauty.

Transportation and Environmental Impact Statements - Won landmark court decision requiring the
Department of Transportation to disclose environmental consequences of their multi-million dollar highway build-
ing plan.

Lakebed and Creekbed Protection --- Won court decision striking down an exemption to a DNR order requiring
restoration of Oak Creek to it's former natural value, afier it was illegally lined with concrete. Reguired Eau
Claire to protect a major trout stream from development runoff and erosion.  Won court decision preventing con-
struction of private condominiums on public lake bed, and other illegal structures in the water, helping to preserve
the waterfront for public uses,

Contaminated Sediments and Water Quality --- Won court decizion denying permit for building a dredge spoil
lakefill in Green Bay because standards were not met. {Private citizens were forced to spend mare than $50,000
repeating this same case after the Intervencrs were abolished. Agsin, the court ruled that DNR violated the law)



Fori Howard Sludge Incinerator

as proposed an air pollution permit for a big new sludge incinerator at Fort Howard Cc)rp‘orah(}n in down-
2ow§gere2{r\fr;32y, v«?hica would bumpzso tons of siudge per day.  Currently, roughly Txai! of F‘orE.Howard s_siudge‘goes to
their Sludge Lagoons by the airport.  The rest goes to GranTech. Fort Howard c?a;ms the incinerator will not dlsve'rt
sludge away from Grantech, so both facilities would operate at once. The s!udgg ts contaminated with PCBs, {jzox1rasr:
mercury and hundreds of other toxic chemicals.  The incinerator would be a major air pollution source, {@IG&S!UQ 195
tons of Hydrogen chioride, 15 tons of Carbon monoxide, 85 tons of Nitrous oxides, 39 tons of Sultur dioxide, 1,752 It)::.
of several different Volatile Organic Compounds (loxic solvents, elc.), 17 tons of toxic dust, 53 Ibs'. of Mercury, an.(i 557
Ibs. of other toxic metals. These estimates may be 100 low, because they're based on faulty testing (see other side.)

* Scientisits’ and Leaders Warn Against incineration --- Incinerators have a bad
track record. The American Public Haalth Association has called for a moratorium on incineration of solid wastes,
because of serious toxic poliutants which resuit.  The International Joint Commission between Canada and the U.S.
calls for "zero toxic discharge” policies to protect the Great Lakes from contamination, and has called for a ban on new
incinerators. The Institute for Agriculture and Trade Policy has calied for a ban on incineration, to protect our food

supply and farmers, because 75% of public dioxin exposura is through meat and dairy products contaminated by air
poliution. Several European countries have already banned incineration.

* Dioxin is Created by Burning Chlorine Wasles — 1he EPA has identified incinerators
as the major new source of dioxin contamination mn our environment.  Fort Howard ciaims dioxing are destroyed by
burning --- which may be true in the initial stages.  But EPA cites numerous studies showing dioxins are crealed in
incinerators as the gases and fly ash leave the bum chambar, cool down and recombine --- ending with mare dioxin than

originally existed in the sludge. ~ All the necessary conditions would be present at this incinerator --- and tons of the
buiiding-block chemicals, especially chicrine compounds. :

Fort Howard claims no dioxins were found in their pilot test, but this

significant quantities in the raw sludge, fly ash and air emissions, though only three samples were taken and the results
were variable.  Furthermore, the pilot test was seriously Hlawed {see other side). Dioxin formation requires adequate
time and mixing of the chemicals within a certain range of temperature.  In the extramely small pilot plant, the chemicals
wouldn't have had time to form much dioxin before samples were taken. A full size plant would be very different.

* Fort Howard Dishonest About | Chlorine - ron Howard claims they don't use “elemental
chlorine,” which is misleading, They use tons of hypochiorite chlorine compounds in their deinking and bleaching
processes, which is still setious cause for concern,

Chlotine is a highly reactive chemical which forms thousands of
compounds. DNR predicts 195 tons of Hydrogen chioride emissions per year from this incinerator, which is 32 times
higher than state standards. Hydrogen chlorides contribute directly to dioxin formation. In addition, Fort Howard is the

worst source of Chloroform (another chlorine compound) air pollution in the state, reteasing 185,800 ths in 1992, DNR
estimated this chloroform alone created a 1-in-10,000 cancer risk in the neighborhood.  The waste papers recyclad by
Fort Howard also contain rmany chiorine compounds, including dioxins, furans, and PCBs which end up in the sludge.

* Environmental Impact Statement Needed - This incinerator is a public health threat,

and warrants a full Environmental Impact Study which wouid examine treatment alternatives for Fort Howard's contami-
nated siudges, and would detail the long-term environmental, social and economic impacts. Fort Howard's proposal is

experimental and involves considerable uncertainty. It sets a regional precedent for numerous additioral incinerators,

* Comprehensive Health Study Needed - our area is aire

can't eat the fish, drink the waler, or swim in the water. Wildlife is sick. We already have serious levels of toxic air
emissions, yet the DNR stiif hasn't conducled a full health risk assessment for our community. A study is needed which
iocks at total combined air pollution from al| sowrces. All potential health effects should be included --- such as cancer,
reproductive, respiratory, immune, and nérvous system impacts --- and multi-generational impacts.  The study should
include all routes of exposure in our community --- through food, water, air, and occupational exposures.  The miost
vuinerable people must be studied --- unbarn children, the elderly, people with specific chemical sensitivities, etc.  Until

such a study is completed, how can the public or the regutatory agencies truly evaluate the safety of adding another
large air pollution source to our commiunity?

is untrue. Dioxing and furans were detected in

ady highly contaminated. We

* Total Fort Howard Information Needed
mits, which obscures the company's total air pollution --- yel we know
air polluter in the entire state of Wisconsin, We bel

-~ Fort Howard has more than 6 different air pet-
Fort Howard Corporation is the third jargest toxic

iave area residents deserve 1o know the full air impacts of the entire
Fort Howard complex before the incinerator is discussed and approved.  DNR should delay any decision until after thig
information is provided and the public has had another hearing opportunity.

* This is an Incinerator, Not a Boiler ... Fort Howard and t
public by calling this a “boiler’ instead of an |
temparature furnace designed to redice 1

he DNR are trying to mislead the
ncinerator, yet it meets all the state definitions for an “incinerator” --- a high-

e volume af the sludge and allow recovery of valuable minerals in the ash.



Numerous Pilot ngt Flaws

Fort Howard's proposed incinerator permit is based primarily on the results of a pilot test performed

five years ago in California --- yet that test was flawed:

a.

o

--- I's impossible for such a small burner to represent a tull size plant
which burns 200 times as much sludge --- yet DNR took Fort Howard's pilot test results and based
the full-size incinerator permit limits on straight-line projections. Many chemicals would behave
differently in a larger unit with greater mixing and temperature variability. Small inaccuracies in the
pilot test would be compounded tremendously when mulitiplied by 200.

. Results Based on Trust --- The public is forced to trust the company’s results knowing that DNR did not
supervise any portion of the pilot test. In Fort Howard's case, this trust is inappropriate. For
example: Fort Howard was caught red-handed burning barrels of PCB oil in their coal-fired power
plant. This was clearly ilegal and they knew it.  The state fined the company $40,000. Fort
Howard was also recently fined by EPA for violating PSD requirements at its Boiler #9 coal burner.

fort Howard has also dragged its feet for more than 10 years on the issue of cleaning up the tons of
toxic chemicals they dumped in the Fox River.

Containers Contaminate Resuits --- During the pilot test, waste sludge was carried into the burn
chamber in paper containers, which also burned along with the sludge. These paper cups were 17%

of the dry weight inputs.  No containers would be used in the full size incinerator; therefore, this
could significantly change the predictions of poliution.

d M r isture --- Typical Fort Howard sludge contains 10 times as
much PCB as was contained in the sludge burned in California. The mercury calculations for

GranTech were also almost 4 times higher than that predicted for the Incinerator --- though the two
facilities would process roughly the same quantity of sludge. The sludge used in the pilot test
also contained only 47% moisture, but typical Fort Howard sludge contains 56% or 60% moisture.

These three discrepancies suggest that the sludge burned in California was not typical Fort Howard
sludge --- therefore the lest results can’t be applied tc Green Bay.

Used Same Sampling Methods Used in GranTech Fiasco --- The Incinerator pilot test used some of the

same methods used in the GranTech piiot test, which gave the publiic grossly inaccurate predictions of
GranTech’s actual emissions.

---- The permit doesn’t specify “circulating” in the description of the fluidized bed unit,
which is important because the pilot test was conducted on a circulating fluidized bed burner.  If a
different incinerator design (for example, a “bubbling” fluidized bed burner) will be used by Fort
Howard, this could significantiy change the predicted emissions.

. Statistically Weak --- The pilot test resuits were based on very limited sampling, and involved only 3 tests
which ran only 4 hours each. For most chemicals, only 3 samples were taken. For many important
chemicals, Including dioxin, the results were highly variable. Despite theseweaknesses, the DNR
averaged the three sample numbers, then extrapolated by multiplying them 200 times, to make
predictions of the full scale plant’s pollution emissions. This is not scientifically sound.

Aging Units Behave Differently --- Corroded, worn, encrusted burners and poliution control equipment
has a different efficiency from brand-new equipment. The pilot plant was undoubtedly in peak
operating condition. Any test with unrepresentative equipment will give unrepresentative results.

Continuou ration Different --- The pilot test was a tightly controlled 4 hour test. A full scale plant
in continuous operation 24 hours a day, 365 days a year, would be distinctly different and variable.

Much more room for human errors, mismanagement, mechanical failures, weather and seasonal
effects, and other variability. r

nag priats A and jies --- Fort Howard began incinerator investigations in 1987, did
the pilot test 5 years ago, and now wants another 3 years to begin construction. This is an 11 yéar

period, making their proposal no longer state-of-the-art. It's inappropriate for DNR to aliow Fort
Howard to use out-dated solutions which increase public health risks, when new sludge detoxification
technologies are being perfected rapidly to provide better solutions to Fort Howard's sludge problems.

This factsheet prepared by Clean Water Action Council of N.E. Wis., 2220 Deckner Avenue, Green Bay, WI 54302 --- July 7, 1995





