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CHAPTER 227
ADMINISTRATIVE PROCEDURE AND REVIEW

SUBCHAPTERI 227.26 Legislative review after promulgation; joint committee for review of
GENERAL PROVISIONS administrativerules.
227.01 Definitions. 227.27 Construction of administrative rules.
227.02 Compliance with other statutes. SUBCHAPTER llI
227.03 Application of this chapter ADMINISTRATIVE ACTIONS AND JUDICIAL REVIEW
SUBCHAPTER I 227.40 Declaratory judgment proceedings.

227.41 Declaratory rulings.
ADMINISTRATIVE RULES 227.42 Right to hearing.

227.10 Statementsf policy and interpretations of law; discrimination prohibited.;57 43 pivision of hearings and appeals.

227.11  Extentto which chapter confers rule-making authority 227.44 Contested cases; notice; parties; hearing; records.
227.114 Rule making; considerations for small business. 227.45 Evidence and ditial notice.

227.115 Review of rules décting housing. 227.46 Hearing examiners; examination of evidence by agency
227.116 Rules to include time period. 227.47 Decisions.

227.12 Petition for rules. 227.48 Service of decision.

227.13 Advisory committees and informal consultations. 227.485 Costs to certain prevailing parties.

227.135 Statements of scope of proposed rules. 227.49 Petitions for rehearing in contested cases.

227.14 Preparation of proposed rules. 227.50 Ex parte communications in contested cases.

227.15 Legislative council stéf 227.51  Licenses.

227.16 When hearings required. 227.52  Judicial review; decisions reviewable.
22717 Notice of hearing. 227.53 Parties and proqeedmgs for review
227.54 Stay of proceedings.

227.18 Conduct of hearings. 29755 Record on review
227.19  Legislative review prior to promulgation. 227.56 Additional evidence; trial; motion to dismiss; amending petition.
227.20 Filing of rules. 227.57 Scope of review
227.21 Publication of rules; incorporation by reference. 227.58 Appeals.
227.22 Effective date of rules. 227.59 Certificationof certain cases from the circuit court of Dane county to other
227.23 Forms. circuits.
227.24 Emepgency rules; exemptions. 227.60 Jurisdictionof state courts to determine validity of laws when attacked in
227.25 Revisor. federalcourt and to stay enforcement.
SUBCHAPTERI ch.341, a license required primarily for revenue purposes, a hunt
ing or fishing approval or a similar license where issuance is
GENERAL PROVISIONS merelya ministerial act.
(6) “Licensing” means an agency process relating to the-grant
227.01 Definitions. In this chapter: ing, denial, renewal, revocation, suspension, annulment,-with

(1) “Agency” means aboard, commission, committee,drawalor amendment of a license. o
departmenbr officer in the state government, except the gever (7) “Official of the agency” means a secret@gmmissioner

nor, a district attorney or a military or judicialfafer. or member of a board of an agency
(2) “Code”, when used withoufurther modification, means  (8) “Party” means a person or agency named or admitted as a
the Wisconsin administrative code undeB5.93 partyin a contested case.

(3) “Contestedcase” means an agency proceeding in which (9) “Personaggrieved” means a personagency whose stb
theassertion by one party of any substantial intésedénied or stantialinterests are adverselyfedfted by a determination of an
controvertedby anotherparty and in which, after a hearingagency.
requiredby law a substantiahterest of a party is determined or (10) “Proposedrule” means all or any part of an agesqyto
adverselyaffected by a decision or ordeThere are 3 classes ofposalto promulgate a rule.
contested cases as follows: - o (11) “Register’ means the Wconsin administrative register

(a) A“class 1 proceeding” isproceeding in which an agencyynders.35.93
actsunderstandards conferring substantial discretionary author (15 “Revisor” means the revisor of statutes.

ity upon it. “Class 1 proceedings” include rate making, price set p " . :
ting, the granting of a certificate of convenience and necetsity ] g(;ﬁ)er;lgsj er:‘gfggn%g&!gggghﬁ%?gﬁ%::ﬁg?gﬁfgf ?;VSO"Cy
making,review or equalization of tax assessments and the—gra?nd hich is i db imol . K
ing or denial of a license. andwhich is issued by an agency to implement, interpret or make
specificlegislation enforced or administered by #ygency or to

q t(b) A "clashs tzhprotceeding” is a procet_eding in whiclth an agerlﬁ vernthe oganization oprocedure of the agencjRule” does
etermineswnetner 1o Impose a sanction or penally againstyd incjyde, and £27.10does not apply to, any action or inaction
party. “Class 2 proceedings” include the suspension or revocati

| . . . -
of or refusal to renew a license because of an alleged violatio bran agencywhether it would otherwise meet the definition

law. Any proceeding which could be construed to be both a clg& erthis subsectlon., which:
1 and a class 2 proceeding shall be treated class 2 proceeding. (&) Concerns the internal management of an agencyleesl

(c) A “class 3 proceeding” is any contestese not included "°taffect private rights or interests.

in class 1 or class 2. (b) Is a decision or order in a contested case.
(4) “Hearing examiner” means a person designated under s.(c) Is an order directed to a specificafigmed person or to a
227.430r 227.46 (1)to preside over a contested case. groupof specifically named persons that does not constitute-a gen

(5) “License”includes all or any part of an agency permit; ceeral class, and which is served on fierson or persons to whom
tificate, approval, registration, charter or similar form of permist is directed by the appropriate means applicable tortter The
sion required bylaw, except a motor vehicle operdmticense factthat a named person serves a group of unnamed persons that
issuedunder ch343 a vehicle registration certificate issued undewill also be dected does not make an order a rule.
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(d) Relates to the use of highways and is made known to the(za) Is a manual prepared undeR27.15 (7)to provide agen

public by means of signs or signals. cieswith information on drafting, promulgation and legislative
(e) Relates tdhe construction or maintenance of highways dgview of rules.
bridges,except as provided in $84.11 (1r) and85.025 (zb) Establishes a list of substances in groundwatettesird

(f) Relates to the curriculum of, admission to or graduatiéitegories under $60.05 _
from a publiceducational institution, as determined by each-insti (zc) Establishes amventory or a hazard ranking under s.
tution. 292.31
(9) Relates to the use of facilities of a public library (zd) Establishes procedures for oil inspection delection
(h) Prorates or establishes priority schedules for state pAjpders.168.12 o
mentsunder s16.53 (10) (apr temporarily reallocates state raon ~ (ze) Relates to establishing features of anacedures for let
eysunder s20.002 (1). tery games, under §65.27 (1)
() Relates to military or naval fairs. (zf) Establishes the list of properties on the state register-of his
() Relates to the form and content of reports, records yic places under 94.360r the list of locally designated historic

accountsof a state, county or municipal fafer, institution or placesunder s44.45

agency. (zg) Designates under30.41the lower isconsin state river

(k) Relates to expenditures by a state agetheypurchase of way. . . .
materials,equipment or supplies by or for a state ageacprint (zh) Implements the standard for the lowes®dénsin stateiv-
ing or duplicating of materials for a state agency erwayas required under 80.455 (2) (c)

(L) Establishes personnel standards, job classifications ?(Z') Lists responsible units, as defined i287.01 (9)and out-
salaryranges for state, county or municipal employes ickhesi  Of—Stateunits, as defined in 887.01 (5) with an efective recyc
fied civil service. ing program under £87.11 (3).

(m) Determines water levels. (zj) Establishes continuing educational requirementseair

(n) Fixes or approves rates, prices or ghar unless a statuteeStatebrOKers and salespersons und 05 (1) (@

i : " (zk) Establishes guidelinesders.106.21 (2) (4) or (6) for
specificallyrequires them to be fixed or approved by rule. the Wisconsin service corps program undet@s. 21

(0) Determines the valuation of securities held by an insurer (zn) Establishes criteria and standards for certifying instruc
(p) Is a statistical plan relating to the administration of rate regy .« for the trapper education program.

ulationlaws under ch625 or 626 _ _ _(zp) Establishes water quality objectives for priority
(9) Is a form the content or substantive requirements of whightershedsr priority lakes under £81.65 (4) (dm)

areprescribed by a rule or a statute. (zq) Designates the Kickapoo valley reserve undét €1 (2)

(r) Is a pamphlet or other explanatory material that is not (zs) Establishes geographical areas undet9sl43for the

ggﬁ;}g%?grre%?ggg%d er] i)r;)tﬁtr ?/\Sﬁ:caﬁ?sn rgfelr((ee?isilr?:‘t(i)?r?wgt?;%geig administrationof Wisconsin works under s49.141t049.161
y gena y (zt) Establishes a rate increase factor und&®6.193 (2)or

nature. . . anoverall rate of return under $96.193 (3)

(s) Prescribes or relates to a uniform system of accounasyor (14) “Working day” meansny day except Saturdaunda
personincluding a municipalitythat isregulated by the @i€e of - andholidays degigngted in 830 %5 (X) @) P y
the commissioner of railroads or the public service COMMISSION.iior: 1985 a. 1821987 a. 27119, 395 399, 403 1989 a. 3156, 335, 341:

(t) Ascertains and determines prevailing wage rates and preédla. 39254 269 309 315 1993 a. 16123 237, 349, 364, 419, 442, 481, 491,

vailing hours of labor under $86.293 103.49and103.50 except 192?0?:‘;3%511;rziic?rsi);ri%inlgfgzﬂﬁéZg?s’nzos;la%‘igntested case” under sub. (3)
thatany action or inaction which ascertasrsd determines pre westringv. James, 71'3W (2d) 462, 23% NW (2d) 695. e

vailing wage rates anprevailing hours of labor under $6.293 Floodplain zoningordinance adopted by DNR under s. 87.30 (1) was “rule” under

103.49and103.50is subject to judicial review under227.40 §b222(7lg7lé)0itizens for Sensible Zoning, IncDNR, 90 W (2d) 804, 280 NW (2d)

(u) Relates to computing or publishing the number of nUfSingDisc_ussionof what constitutes a rule. efins“rule” and “order” are mutually
home beds to be added in each health planning area undeexglusive. Wis. Elec. Power Co.\DNR,93 W (2d) 222, 287 NW (2d)L8 (1980).
150.33(1). Principlesof statutory construction apply to construction of rules. Eaforce.

) . Stds. Bd. vLyndon Station, 101 W (2d) 472, 305 NW (2d) 89 (1981).

(um) Lists over—the—counter drugs covered by medisalst Schoolboards are not “boards” under sub. (1). Racine Unified School Dist. v

anceunder s49.46 (2) (b) 6. i. Thompson107 W (2d) 657, 321 NW (2d) 334 (Ct. App. 1982).
. . . herea fundamentaind well-defined public policy is evidenced by a rule, a dis

(V) . Establishes procedurt_es used for the determination cﬂggefrom employment for refusal to violateat rule is actionable. Mkelman v

allocationsas chages to agencies under28.865 (1) (fm) Beloit Memorial Hospital, 168 W (2d) 12, 483 NW (2d)12(1992).

i s1Refinition of “rule” under sub. (13) applied. Plumbing Apprenticeship Committee
(w) Establishes rates for the use of a personal automohjl ILHR, 172 W (2d) 209, 493 NW (20) 744 (Ct. App. 1962).

unders.20.916 (4) (a) See note to s. 445.03, citing 63 AGen. 154.
(x) Establishes rental policies for state—owned housing undestatedoes not havgrrisdiction to enforce \gconsin Administrative Code with
s.16.004 (8) respecto construction of buildings on Oneida Indian Reservation trust land. 58 OAG

. . . 91, (1969) withdrawn. 65 AttyGen. 276.
(y) Prescribes measures to minimize the adverse envirenmesee note to s. 227.44, citing 67 AtGen. 188.

tal impact of bridgeand highway construction and maintenance. Agenciesare subject to rule-making proceduresniaking discretionary choices
. . . .__evenif those choices are based on opinions of attorney general. Rule-making proce
(yg) Relates tstandards for memorial highway designationguredoesnot apply where opinion describes what law mandates. 68Gsty. 363.

authorizedunder s84.1045

(vi) Relates to standards for memorial highway designatiodd/-02 Compliance with other statutes. ~ Compliance
authorizedunder s84.1042 with this chapter does not eliminate thecessity of complying

(yk) Relates tstandards for memorial highway designation‘é’ith a procedure required by another statute.

. History: 1985 a. 182
authorizedunder s84.1038 Chapter227 contemplates the limited use of civil procedure statutes whisbtdo

(ym) Establishes conditions for a waiver to allow the burningnﬂict with ch. 227. Velgner v State Medical Examining Board, 181 W (2d) 633,
of brush or other woody material unde287.07 (7) (e) INW (2d) 874 (1994).

(ys) Establishes a technical standard for abating nonpop#7 03 Application of this chapter. (1) This chapter
sourcewater pollution under £81.16 (2)or (3) (c). appliesto cases arising under®5.38 1993 stats., and $86.39
(z) Defines or lists nonattainment areas undg2Bs.23 76.48and76.91
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(2) Exceptas provided in s108.105 only the provisions of (c) Eachperson dected by a rule is entitled to the same bene
this chapter relating toules are applicable to matters arising ouits and issubject to the same obligations as any other person
of 5.66.19], 1981 stats., 90.65 (2)289.33303.07(7) or303.21 underthe same or similar circumstances.

or subch.ll of ch. 107or ch.102 108 or 949, (d) No rule may use any term removed from the statutes by
(3) Any provisionof s.227.42227.440r227.49that is incon  chapter83, laws of 1977

sistentwith a requirement of title 45 dfie code of federal regula  (g) Nothing in this subsection prohibits the administrator of the
tions does not apply to hearings held under4h. division of merit recruitment and selection in the departnuént

(3m) (a) This chapter does not apply to proceedings befoggnployment relations from promulgating rules relating to
the department of workforce development relating to housing disxpandectertification under £230.25 (1n)

criminationunder s.106.04 (1)to (8), except as provided in S. History: 1985 a. 1821987 a. 399

106.04(6). Agency’srevised interpretation of statute constituted administrative rule-making
‘s . . ders. 227.01 (4), 1973 stats. [now s. 227.10] and declaratory relief under s. 227.40
(b) Only the provisions of this chapter relating to rules a@saccordingly properDiscussion of what constitutes a rule. Schoolwayd. Co.
applicableto matters arising out g@irotection against discrimina v. Div. of Motor \ehicles, 72 W (2d) 223, 240 NW (2d) 403.

tionin a public place of accommodation or amusement under sylemorandumannouncing general policies and specific criteria governing al deci
106.04(9) and(10) sionson good timeor mandatory release parole violations was “rule” and should
) T X . havebeen promulgated properi§tate ex rel. Clifton.woung, 133 W (2d) 193, 394
(4) The provisions of this chapter relating to contested cass® (2d) 769 (Ct. App. 1986).

do not apply to proceedingsvolving the revocation of aftercare

supervisionunder s48.366 (5)or 938.357 (5)the revocation of 227.11 Extent to which chapter confers rule-making
parole,extended supervision or probation, trant of probation, authority. (1) Except as expressly providetijs chapter does
prisondiscipline, mandatory release unded®2.11or any other not confer rule-making authority upon or augment the rule-
proceedinginvolving the care and treatment of a resident or anakingauthority of any agency

inmateof a correctional institution. (2) Rule-makingauthority is expressly conferred as follows:

(4m) Subchapteilll does not apply to any decision af (a) Each agency may promulgate rules interpreting the provi
agencyto suspend or restrict or not issue or renew a license if $iensof any statute enforced or administered by it, if the agency
agencysuspends or restricts or does not issue or renew the licetrzesiderdt necessary to &ctuate the purpose tfe statute, but
pursuanto a memorandum of understanding entered into underule is not valid if it exceeds the bounds of correct interpretation.
s.49.857 (b) Each agency may prescribe forms anacedures in con

(5) This chapter does not apply to proceedings of the claimgction with any statute enforced or administered by it, if the
board,except as provided in $575.05 (5)775.06 (7)and775.11 agencyconsiders it necessary tdeaftuate the purpose of the stat

(2). ute, but this paragraph does not authorize the imposition of-a sub
~ (6) Orders of the elections board undes.96 (6)are not sub  stantiverequirement in connection with a form or procedure.
jectto this chapter (c) Each agency authorized to exercise discretion in deciding

(7) Exceptasprovided in s230.44 (4) (bm)this chapter does individual cases may formalize the general policies evolfrimg
not apply to proceedings before the personnel commissioain its decisions by promulgating the policies as rules which the
tersthat are arbitrated in accordance wit230.44 (4) (bm) agencyshall follow until theyare amended or repealed. A rule

(7m) Exceptas provided in s101.143 (6s)this chapter does promulgatedn accordance with this paragraph is valid onlthe®
not apply to proceedings in matters that are arbitrated undegextentthat the agency has discretion to base an individual decision
101.143(6s) on the policy expressed in the rule.

(8) Thischapter does not apply to determinations made by the(d) An agency may promulgate rules implementing or inter
secretaryof administration or the secretary of revenue under @retinga statute that it will enforce or administer after publication
229.50(1). of the statute but prior to the statgtefective date. A rule pro

History: 1985 a. 1821989 a. 311991 a. 32295 1993 a. 16263 377, 1995 a. mulgatedunder this paragraph may not takéeef prior to the
2755.6224t0 6226m 9130 (4) 1995 a. 77227, 351, 1997 a. 3191, 237, 283 effectivedate of the statute that it implements or interprets.

(e) An agency may not inform a member of the public in-writ

ing that a rule is or will be in &fct unlesghe rule has been filed
SUBCHAPTERI unders.227.200r unless the member of the public requests that
information.
ADMINISTRATIVE RULES History: 1985 a. 1821991 a. 209

Designer Section of the Examining Board of Architects, Professional Engineers,

227.10 Statements of policy and interpretations of g)gélgnersand Land Surveyors does not have rulemakidpority 74 Atty. Gen.

law; discrimination prohibited. (1) Each agency shatiro-

mulgateas arule each statement of general policy and each-inter7.114 Rule making; considerations for small busi -
pretationof a statute which it specifically adopts to govern itRess. (1) (a) In this section, “small business” means a business
enforcementor administration of that statute. A statement @dntity, including its afiliates, which is independently owned and
policy or an interpretation of statute made in the decision of aperated and not dominant in its field, and which employs fewer
contestectase, in a private letter ruling undef78.0350r in an  than25 full-time employes or which has gross annual sales of less
agencydecision upon or disposition of a particular matter afhan$2,500,000. For purposes of a specific rule, an agency may
appliedto a specific set of facts does not render it a rule or eongfifine small business to include more emplogegreater gross
tute specific adoption of a rule and is not required t@twmut  annualsales if necessary to adapt the rule to the needs and prob

gated as a rule. ) _ _lemsof small businesses. A “small business” may also be defined
(2? No agency may promulgate a rule which conflicts witih accordance with other standards established by an agency by
statelaw. rule.

~(3) (a) Norule, either by its terms or in its application, may (b) Whenever an agency establishefedintstandards for the
discriminatefor or against any person by reason of sex, racgefinition of “small business” as authorized in p@j, the stan
creed,color, sexual orientation, national origin or ancestry  dardsmayapply to either a single rule, a set of rules or every rule
(b) A rulemay discriminate for or against a person by reasq@momulgatedoy the agencyin any rule promulgated by an agency
of physical condition or developmental disability as defined in astablishingdifferent standards for the definition of “smhlisi
51.01(5) only if it is strictly necessary to a function of the agencgess”, the size or segment standards established by trshalile
andis supported by data demonstrating that necessity be objective and, to the maximum extdaasible, uniform with
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sizeor segment standards previousktablished by rules of the cost or availability of housing in this state, the department,
agency. throughthe division of housing, shall prepare a reporthe pre

(2) When anagency proposes a rule that may have tacef posedrule before it is submitted to the legislative councilfstaf
on small businesses, the agency shall consider each of the-followder s227.15 The department may request anformation
ing methods for reducing the impact thie rule on small busi from other state agenciefcal governments or individuals or
nesses: organizationghat is reasonably necessary for the department to

(a) The establishment téss stringent compliance or reportinggreparethereport. The department shall prepare the report within
requirementgor small businesses. 0 days after the rule is submitted to the department.

(b) The establishment of less stringent schedules or deadline$3) FINDINGS OF THE DEPARTMENT TO BE CONTAINED IN THE
for compliance or reporting requirements for small businesseﬁgﬁz'gc-n(ﬁ)t hlhé%é?g?{ﬁgfptg%ggggmfgtnsr?cﬂlsfr?;tiﬁ'?h'igfg{gg
(c) The consolidation or simplification of compliance O{ncludinginformation on the ékct of the proposed rule on all of
reportingrequirements for small businesses. the following:
(d) The establishment glerformance standards for small busi o . .
nessego replace design @perational standards required in thg, ouéi-n-glg-hs?rgtoelgle;’ a\?‘trategles and recommendations of the state

rule. . - . .
The exemption of small busin from anv or all requir 2. The cost of constructing, rehabilitating, improving or
me(r?t)sof tﬁeerﬁlep on of small businesses irom any or all requ ﬁaintainingsingle family or multifamily dwellings.

(3) Theagency shall incorporate into the proposed rule any of 3. The purchase price of housing.

the methods specified under syB) which it finds to be feasible, . 4: The cost and availability of financing to purchase or
unlessdoing so would be contrary to the statutory objectiveevelophousing. o
which are the basis for the proposed rule. 5. Housing costs, as defined in6.30 (3) (ajand(b).

(4) In addition to the requirements unde227.17 the agency ~ (b) The report shall analyze the relative impact of thectf
shallprovide an opportunity for small businesses to participate @fithe proposed rule on low— and moderate—income households.

the rule—making process, using one or moiethe following (4) AprpLicaBILITY. This section does not apply to egemcy
methods: rulespromulgated under 827.24

(&) The inclusion in the notice under227.170of a statement  (5) RULE-MAKING AUTHORITY. The department mayromut
that the rule may have an impact on small businesses. gateany rules necessary for the administration of this section.

(b) The direct notification of any small business that ey  History: 1995 a. 308

affectedby the rule. ) . . ) 227.116 Rulestoinclude time period. (1) Eachproposed
(c) The conduct of public hearings concerning the impact ije submitted to the legislative council under2€7.15 that
therule on small businesses. includesa requirement for a business to obtain a permit, as defined
(d) The use of special hearing procedures to retheceost or in 5.560.41 (2) shall specify the number of business days, ealcu
complexity of participation in the rule-making process by smalhtedbeginning on the day a permit application is received, within
businesses. which the agencyvill review and make a determination on a-per
(5) Prior to the notice required under 227.17 (1) (a)the mit application.
agencyshallnotify the secretary of commerce and the small-busi (2) If any existing rule does not comply with sib), the
nessombudsman clearinghouse that it proposes to promulgategencythat promulgated the rule shall subtatthe legislative
rule that will have an ééct on small businesses. councila proposed revision of timale that will bring the rule into
(6) Whenan agencyunder s227.20 (1) files with the revisor compliancewith sub.(1). The legislative council stag review
arule that is subject to this section, the agency shall include withthe proposed revision is limited to determinimigether or not
therule a summary of the analysis prepanader s227.19 (3) (¢) theagency has complied with this subsection.
anda summary of the commeru$the legislative standing com  (3) Subsectiongl) and(2) do not apply to a rule if the rule, or
mittees,if any. If the ruledoes not require the analysis under s law under which the rulevas promulgated, fefctive prior to
227.19(3) (e) the agency shall include with the rule a statemeNovemberl7, 1983, containa specification of a time period for
of the reason for the agensyletermination under 227.19 (3m) reviewand determination on a permit application.
The revisor shall publish the summaries or the statement in the(4) If an agency fails to review and maieletermination on
registerwith the rule. . . ~apermit application within théme period specified in a rule or
_(7) Eachagency shall, during the 5-year period beginningw, for each such failure the agency shall prepare a report and
with January 1, 1984, review the current rules of the agévaty submitit to the business development assistance center Vgithin
werein effect prior to that date and shall consider methods plisinesslays of the lastiay of the time period specified, setting
reducingtheir impact on small businesses as provided under sgdrth all of the following:
(2). If any method appears feasible, the agestjl propose an () The name of the person who submitted the permit applica
amendmento the rule. No review is necessary for any rule thafion and the business activity for which the permit is required.

IS repeale_d d“”F‘g the 5-year perlod._ (b) Why the review and determination were not completed
(8) This section does not apply to: within the specified time period and a specification of the revised
(@) Rules promulgated under227.24 time period within which the review and determination vioid
(b) Rules that do notfafct small businesses directigclud  completed.

ing, but not limited to, rules relating to county or municipal admin  (c) How the agency intends to avoid such failimethe future.

istrationof state and federal programs. (5) If an agency fails to review and makeletermination on

History: 1985 a. 1821995 a. 2.9116 (5) apermit application within théme period specified in a rule or
law, upon completion of the review and determination for that

227115 Review of rules affecting housing. (1) DeriNI- application, the agencyshall notify the business development

TIoNs. In this section: assistanceenter

(@) “Department” means the department of administration. (6) () An agency failure to review and make a determina

(b) “State housing strategy plan” means the plan developgsh on a permit application within the time period specified in a
unders.16.31 rule or law does not relieve amyerson from the obligation to

(2) REPORTON RULESAFFECTING HOUSING. If a proposed rule securea required permit norfact in any way the agensyauthor
directly or substantially &écts the development, constructionijty to interpret the requirements of or grant or deny permits.
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(b) If a court finds that an agency failedreview and make 227.14 Preparation of proposed rules. (1) FORM AND
a determination on a permit application withme time period sTyLE. In preparing a proposed rule, an agency shall adhere sub
specifiedin arule or law that finding shall not constitute groundsstantiallyto the form and stylesed by the legislative reference
for declaring the agency'determination invalid. bureauin the preparation of bill drafts and the form and style-spec

History: 1985 a. 182332 1993 a. 521995 a. 271997 a. 27 ified in the manual prepared by the legislative cowstal and the

revisorunder s227.15 (7) To the greatest extent possible, an

227.12 Petition forrules. (1) Unless the right to petitiolor  agencyshall preparg@roposed rules in plain language which can
arule is restricted by statute to a designated group or uthlessbe easily understood.
form of procedure for petition is otherwise prescribed by statute, (1m) ExcEPTION; PREPARATION OF CERTAIN ENVIRONMENTAL
amunicipality an association which is representative of a farmuLessasep on FEDERALREGULATIONS. (a) Notwithstandingub.
labor, business or professional group,asty 5 or more persons (1), anagency may use the format of federal regulations published
havingan interest in a rule may petition an agerezyuesting it to in the code of federal regulations in preparing a proposed rule for
promulgatea rule. publicationor distribution and in preparing a proposed rule fer fil

(2) A petition shall state clearly and concisely: ing if the agency determines that all or part of a statéronmen

(@) The substance or nature of the rule making requested.tal regulatory program is tbe administered according to stan

(b) The reason for the requestd the petitioners’ interest in dards,requirements or methods which are identical to standards,
the requested rule. requirement®r methods specified faill or part of a federal envi

. ronmentalregulatory program.
A ref h h I h
req(gésteéilg.rence to the agensyauthority to promulgate the (b) Notwithstanding sul{1), an agency may use the format of

(3) Within a reasonable period of time after the receipt of %deralregulations published in the code of federal regulaiions

etition underthis section, an agency shall either deny the etiti&qeparinga proposedule for publication or distribution and in
ﬁ] writing or proceed with thg reqyuested rule malz/ing. plf tHreparinga proposed rule for filing the agency determines that

agencydenies the petition, it shall promptly notify the petitione In(;{n?s?grggigé?aemenx)'rg?;?%r:fgsrergeuIﬁ}g%gmgra”ﬁ]&? be
of the denial, including a brief statement of the reason for the . - 9 S, Teq ST@thoo
which are similar to standards, requirementtsnethods specified

denial. If the agency proceeds with the requested rule makin !
shallfollow the procedures prescribed in this subchapter %t all or part of a federal environmental regulatory program.

Story: (2) AnaLysis. (a) An agency shall prepareplain language
Fistory: 1985 2. 182 ananalysis of each proposed rule, which shall be printedtigth
227.13 Advisory committees and informal consulta - Proposedule when it is publishedr distributed. The analysis
tions. An agency may use informabnferences and consulta Shall include a reference to each statute that the proposed rule
tionsto obtain the viewpoint and advice of interested persons wit{e"Prets, each statute that authorizes its promulgatiemch
respecto contemplated rule makingin agency also may appoint€latedstatute or related rule and a brief summary of the proposed
a committee of experts, interested personsepresentatives of fU'e.
the public to advise itvith respect to any contemplated rule mak () If the proposed rule is preparedtire format authorized
ing. The committee shall have advisory powers only undersub.(1m), the analysis shall include a reference to the fed
History: 1985 a. 182 eralregulation upon which it is based. If the proposed rule is pre
paredin the format authorized under sibm) but differs from the
227.135 Statements of scope of proposed rules. federalregulation as permitted under sibm) (b), the analysis
(1) An agency shall prepare a statement of the scope of any shall specify each portion of the proposed rule théediffrom the
thatit plans topromulgate. The statement shall include all of theederalregulation upon which it is based.
following: (3) REFERENCETO APPLICABLE FORMS. If a proposed rule
(a) A description of the objective of the rule. requiresa new or revised form, an agency shall include a reference

(b) A description of existing policies relevant to taéeand 0 the form in a note to the proposed rule and shall attatiteto

of newpolicies proposed to be included in the rule and an analyg[@Posedule a copy of the forror a description of how a copy
of policy alternatives. may be obtained. The revisor shall insert the reference in the code

(c) The statutory authority for the rule. asd note to the rule.

. . . (4) FiscaL ESTIMATES. (a) An agency shall prepare a fiscal
(d) Estimateof the amount of time that state employes Willgimatefor each proposed rule before it is submitted tdabis

spendto develop the rule and of other resources necessanidf\e council stafunder s227.15

developthe rule. (b) The fiscal estimate shall include the major assumptions

(2) Until the individual or body with policy-making powerssejn its preparation and a reliable estimate of the fiscal impact
overthe subject matter of a proposed rule approves a statemenjqhe proposed rule, including:

the scope of the proposed rudestate employe orfafial may not
performany activity in connection with drafting the proposed rulg. . . - o N, .
exceptfor an activity necessary to prepare the statemetiteof E:ﬁ:{écst’;ﬁghrrgsghag!ege district and sewerage district fiscal lia
scopeof the proposed rule. If the individual lmody with policy— o : L . .
makingpowers over the subject matter of a proposed rule does not2- A projection ofthe anticipated state fiscafest during the
disapprovethe statement of the scope of the proposed rule witigHrrentbiennium and a projection of the net annualized fiscal
30 days after the statemestpresented to the individual or bodyMpacton state funds.
the statement is considered to be approved. (c) If a proposed rule interpreting or implementing a statute has
(3) Theagency shall send the statementhefscope of a pro N0 independent fiscal ffct, the fiscal estimate prepared under
posedrule to the revisor for publication in the registe®n the this subsection shall be based on the fisdalotof the statute.
sameday thatthe agency sends the statement to the reviser  (d) If a proposed rule is revised so that its fisdaatfis signifi
agencyshall send a copy of the statement to the secrefarycantly changed prior tats issuance, an agency shall prepare a
administration. The individualor body with policy-making pow revisedfiscal estimate before promulgating the rule. The agency
ersoverthe subject matter of a proposed rule may not take actigftall give notice of a revised fiscal estimate in the same manner
on a statement of the scope of the proposed rule ainidast 10 thatnotice of the original estimate is given.

1. The anticipated &fct on countycity, village, town, school

daysafter publication of the statement in the register (4m) NOTICE OF SUBMITTAL TO JOINT LEGISLATIVE COUNCIL
(4) This section does not apply to emgency rules. STAFF. On the samday that an agency submits a proposed rule to
History: 1995 a. 106 the joint legislative council stafinder s227.15 the agency shall
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preparea written notice of the agensysubmittal to the joiregis (h) Review proposed rules for compliance with the require
lative council staff. The notice shalinclude a statement of the mentsof s.227.116
dateon Wh|Ch the pI‘Oposed I‘ule haS been Submitted to the ]OIﬂt(,) Stream“ne and S|mp||fy the ru|e_making process_

legislativecouncil stafffor review of the subject matter of tipeo- (3) AsSISTANCETO COMMITTEES. The legislative council staf

_posedryledand é)f Vk‘]’hl?t.rc‘jer ? public he_aritr_]g OT th?t pr_(:rpl)_ostehd "WRallwork with and assist the appropriate committees of the- legis
IS reqwrﬁ t,_an S a'll entifne _oblga?lze; lona ulnl tW' Irf]the lature during the rule-making process. The legislative council
agencythat is primarily responsible for theromulgation of the E,}af‘f mayinclude in its report recommendations concerning pro

rule. The notice shall be approved by the individual or body wi X o . .
policy-makingpowersover the subject matter of the propose osedrules which the agency shall submit with the notice required

rule. The agency shall send the notice to the revisor for pl:lbli(i‘:pders‘‘227'19 @
tion in the register On the same day that the agency sends the(4) NOTICE OF CHANGESIN RULE-MAKING AUTHORITY. When

noticeto the revisarthe agency shall send a copy of the notice §Yerthe rule-making authority of an agencelsninated or sig
the secretary of administration. nificantly changed by the repeal, amendment or creation of-a stat

(5) COPIESAVAILABLE TO THE PUBLIC AT NO COST. An agency Ut€, by the interpretive decision of a court of competent

uponrequest, shall make available to the public at no cost a cdfjsdiction or for any othereason, the legislative council staf

of any proposed rule, includirthe analysis, fiscal estimate an allnotify the joint committee for review of administrative rules

any rélated form. ’ ' andthe appropriate committees of edwuse of the legislature as
(6) WITHDRAWAL OF A RULE. (a) Notwithstanding £27.01 determinedby the presiding éter of each house. Th@&ibsee

(10), in this subsection, “proposed rule” means all of the agency!o" applies whether or not the rules of the agencyuaer
proposalto promulgate a rule. review by the legislative council stedt the time of the change

. - rule—makingauthority
(b) An agency may withdraw a proposed rule at any time pI’I[‘H’ S . .
to filing under s227.20by notifying the presiding @iter of each __(5) ANNUAL REPORT. The legislative council staghall submit
houseof the legislature and the legislative council fstdfits " annual report to the chief clerk of each house of the legislature,
intentionnot to promulgate the proposed rule. for distribution to the legislaturender s13.172 (2) and to the

lg]overnorsummarizing any action takemd making recommen

ber 31 of the 4th year after the year in which it is submitted to t tionsto stn_eamllne the rqle_—makmg processi eliminate obso

legislativecouncil stafunder s227.15 (1) unless it has been filed '€t€: duplicative and conflicting rules. , ,

in the ofice of the revisor under 827.20 (L)or withdrawn by the _ (6) PuBLIC LiaisoN. The legislative council staghall assist

agencybefore that date. No action byegislative committee or thepublic in resolving problems related to rules. ssistance

by either house of thiegislature under £27.19delays the date Shallinclude but is nolimited to providing information, identify

of withdrawal of a proposed rule under this paragraph. ing agencypersonnel who may be contacted in relation to rule-

History: 1985 a. 1821987 a. 22253 1993 a. 3991995 a. 106 makingfunctions, describing the location where a copg rule,

proposedule or form isavailable and encouraging and assisting

227.15 Legislative council staff. (1) SuBmISSIONTOLEG-  participationin the rule—-making process.

ISLATIVE COUNCIL STAFF. Prior to apublic hearing on a proposed  (7) RuLESPROCEDURESVANUAL. Thelegislative council staf

rule or, if no public hearing is required, prior to notice under sindtherevisots bureau shall prepare a manual to provide -agen

227.19 an agency shall submit tpeoposed rule to the legislativecies with information on drafting, promulgation and legislative

council staf for review Theproposed rule shall be in the formreview of rules.

required under s.227.14 (1) and shall include the material History: 1985 a. 1821987 a. 1861989 a. 31

requiredunder s227.14 (2}o(4). An agency may not hold a pub

lic hearing on a proposed rule or give notice und228.19until  227.16 When hearings required. (1) Except as provided

afterit has received a written report of the legislative cowstall  yndersub.(2), all rule making by an agency shall be preceded by

review of the proposed rule or until after the initial review periogioticeand public hearing as provided in 887.17and227.18

of 20 working days under suf2) (intro.), whichever comes first. = (2) sypsectior{1) does noapply if any of the following con
An agency may give notice afpublic hearing prior to receipt of yitions exist:

thelegislative council stfeport. This subsection does apiply
to rules promulgated under227.24

(c) A proposed rule shall be considered withdrawn on Dece

(b) The proposed rule brings an existing rule into conformity
(2) ROLEOFLEGISLATIVE COUNCIL STAFF. The legislative coun with a statute that has been changeeracted or with a control

cil staf shall, within 20working days following receipt of a pro ling judicial decision. . . .
posedrule, review the proposed rule in accordance with this sub (¢) The proposed rule is promulgated und@2s..24 in which
section. With the consent of the director of the legislative counciasethe agency shall hold a hearing undez25.24 (4)

staff, the review period may be extended for an additional 20 (d) The proposed rule is being promulgated at the direcfion
working days. The legislative council dtahall act as a clearing the joint committee for review of administrative rules under s.
housefor rule drafting and cooperate with the agency and the reg7.26(2) (b).

sorto: (e) The proposed rule and tfiscal estimate required under s.
(a) Review the statutory authority under which the agen@27.14(4) are published in the notice section of the register with
intendsto promulgate the proposed rule. a statement that the proposed rule el promulgated without
(b) Ensure that the promulgation procedures required by thisblic hearing unless a petition is received by the agency within
chapter are followed. 30days after publication of the notice, sigrtgdany of the follow
(c) Review proposed rules for forstyle and placement in the ing:
code. 1. Twenty—five natural persons who will befedted by the
(d) Review proposed rules to avoid conflict withdoiplication ~ proposedule.
of existing rules. 2. A municipality that will be d&cted bythe proposed rule.
(e) Review proposed rules for adequate references to related3. An association which is representative of a farm, labor
statutesyules and forms. businessor professional group that will befefted by the pro
(f) Review proposed rules for clatitgrammar punctuation posedrule.
anduse of plain language. (3) If the agency receives a petition under $Bp(e) it may

(g) Reviewproposed rules to determine potential conflicts armbt proceed with the proposedle until after it has given notice
to makecomparisons with related federal statutes and regulatioasd held a public hearing under 887.17and227.18
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(4) Theexemptions in sul{2) do not apply if another statute rule if notice ofthe hearing was published as provided in §Lib.
specificallyrequires the agendy hold a hearing prior to promul (a).
gatingthe proposed rule under consideration. Hihstory: 1985a. 1321?85;1. 333.253 1987bz|:}. r%55‘31(1935 a. 106

() I ahearing is not required becausawfexemption under , cIgUEPRIFIBALEE L2 T BtEe En B Nt Db W
sub.(2), the agency may hold a hearing on the proposed rule u NW (2d) 247 (1981).
$s.227.17and227.18 )

(6) Forthe purpose ofoliciting public comment, an agency227.18 Conduct of hearings. (1) An agency shall hold a
may hold a hearing on the general subject matter of possiblePdlic hearing at the date, time and place designated inofiiee
anticipatedrules before preparing a proposed rule in draft forrf hearing. The person conducting the hearing shall:

A hearing held under this subsection does not satisfiethére (a) Explain the purpose of theearing and describe how testi

mentof sub.(1) with respect to the promulgation of a specific-promony will be received.

posedrule. (b) Atthe beginning ofhe hearing, present a summary of the
History: 1985 a. 1821995 a. 106 factualinformation on which the proposed rule is based, including

) ) o ) any information obtained from aadvisory committee, informal
227.17 Notice of hearing. (1) If a hearing is required, the conferenceor consultation.
agencyshall: _ _ _ ~ (c) Afford each interested person or a representative the-oppor
~ () Send written notice of the hearing to the revisor for publicaunity to present facts, opinions ogaments in writing, whether
tion in the register and, if required, publish the notice in a locat not there is an opportunity to present them orally

newspaper. (d) Keep arecordf the hearing in a manner the agency censid
(b) Send writtemotice of the hearing to each member of thersdesirable and feasible.
legislaturewho has filed a written request for notisith the rewvi (2) The person conducting the hearing may:

sor. Upon request, the revisor shall furnish an agency with the(a) Limit oral presentations if the hearing would be unduly
nameand address of each legislator who has requested noticgngthenedy repetitious testimony

(bm) Send written notice of the hearingttee secretary of  (1y) Question or allow others present to question the persons
administratioron the same day that the notice is sent to the revig§pearing.
underpar (a). L ) ) ) (c) Administer an oath or fafmation to any person appearing.

(c) Take any action it considers necessary to provide notice to(d) Continue or postpone the hearioga specified date, time
otherinterested persons. andplace. ’

(2) The notice under sul{1) shall be given at least 10 days (3) (a) If the agency dicer or a quorum of theoard or com
prior to the date set for a hearing. Notice through the registepigssion responsible for promulgating the proposed rule is not
consideredo have been given on the first or 15th day of the monfiesentat the hearing, the procedures in this subsection.apply
Lor:IdO(\al\:lsn%Zp?uggcat)lon or if applicable, on the date prescribe (b) At the beginning of the hearing, the person conducting it

: e _ . shallinform those present that any person who presents testimony

_(2m) Thenotice under sul{1) shall be approved by the iRdi 4t the hearing may present his or heumnent to the agencyfof
vidual or body with policy-making powers over the subject matteer, hoard or commission prior to promulgatiofithe proposed
of the proposed rule. . rule if the request to do so is made in writing at the hearing.

(3) The notice under sukl) shall include: (c) If required bythe agency dicer, board or commission, an

(a) A statement of the date, time and place of the hearing.argumenishall be presented to the agency in writing. If ogliar

(b) Either the text of the proposed rule in the form specified inentsare permitted, the agencyfioér, board or commission may
§.227.14 (1) or an informative summary of thefeét of the pre  impose reasonablédimitations on the length and number of
posedrule. If theagency chooses to publish an informative sunappearancet® conserve time and preclude undue repetition.
mary rather than the full text of a proposed rule, the notice shall (d) If a record of the hearing has been madgjraentsbefore
include a description of how a copy of the text may be obtainte agencyofficer, board or commission shall be limited to the
from the agency at no clge. recordof the hearing.

(c) A reference to the statutory authority under which the (4) The procedures required Hyis section do not supersede
agencyproposes to promulgate the proposed ruletarahy stat proceduresequiredby any statute relating to a specific agency or
ute which the proposed rule interprets. to the rule or class of rules under consideration.

(d) An analysis of the proposed rule. History: 1985 a. 182

(e) The fiscal estimate required unde®7.14 (4)or asum 22719 Legislative review prior to promulgation.
mary of the fiscal estimate anddescription of how a copy of the (1) STATEMENT OF PURPOSERULE-MAKING POWERS. (a) Article IV
full fiscal estimate may be obtained from the agency at ngehaiof the constitutiorof this state vests in the legislature the power
(f) If the proposed rule will have arfexft on smalbusinesses, to make laws, and thereby éstablish agencies and to designate
asdefined under 227.114 (1), aninitial regulatory flexibility —agencyfunctions, budgets and purposésticle V of the constitu
analysis,which shall contain a description of the types of smdiion of this state chges the executive with the responsibility to
businessethat will be afected by the rule, a brief description ofexpediteall measures which may be resolved upon by the legisla
the proposed reporting, bookkeeping and other procedurese.
requiredfor compliance with the rule and a description of the (b) The legislature recognizes the néedeficient adminis
types of professional skills necessary for compliance with thgation of public policy In creating agencies and designating their
rule. functionsand purposeshe legislature may delegate rule—making
(9) Any additional matter required by statute. authorityto these agencigs facilitate administration of legisla
(4) An agency may modify a proposed rule prior to a hearifitye policy. The delegation of rule-making authority is intended
without providing additional notice under this section if the modfO eliminate the necessity of establishing evadministrative
fication is germane to the subject matter of the proposed le. aspecof general public policy by legislation. In so doihgw
this subsection, an agensyproposal to delete part of a propose@Ver,the legislature reserves to itself:
rule for which noticewas given under sulfl) shall be treated as 1. The right to retract any delegatiofrule-making auther
agermane modification of the proposed rule. ity.
(5) Failureof any person to receive notice of a hearing on pro 2. The right to establish any aspect of general policy by-legis
posedrule makingis not grounds for invalidating the resultinglation, notwithstanding any delegatiaf rule-making authority
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3. The right and responsibility to designate the method fandersub.(2), the chairpersoor chairpersons of the committee
rule promulgation, review and modification. shall notify in writing, each committee member of the referral.

4. The right to delay or suspend the implementation of any (am) Committee meeting. A committee may be convened
rule or proposed rule while under review by the legislature. uponthe call of its chairperson or cochairpersons to reviproa

(2) NOTIFICATION OF LEGISLATURE. An agency shall submit a posedrule. A committee may meet separately or jointly with the
notice to the presiding diter of each house of the legislatureothercommittee to which the notice and report were referred.
whena proposed rule is in final draft form. The notice shall leommitteemay hold a public hearing to review a proposed rule.
submittedin triplicate and shall be accompanied by a report in the (b) Committee review period. 1. Except as provided under
form specified undesub.(3). A notice received under this sub subd5., the committee review period for each committee extends
sectionon or after November @f an even—numbered year shalfor 30 days after referral under sii). If the chairperson or the
be considered received on the first day of the next regular sessiohairpersonsf a committee take either of the following actions
of the legislature. Each presidindioér shall, within 7 working within the 30—day period, the committee review period for that
days following the day on which the noticend report are committeeis continued for 30 days from the date the faction
received,refer them to one committee, which may be eitheria taken:
standingcommittee or a joint legislative committee created by a. Request in writing that the agency meet with the committee
law, except the joint committee for review of administrative rulege review the proposed rule. The continuation of the review period
Theagency shall submit tie revisor for publication in the regis beginson the date the request is sent to the agency
tera statement that a proposed rule has been submitted to-the préy,  pypjish or post notice that the committee will hold a meet
sidingofficer of each house of the legislature. Each presiofig iy or hearing to review the proposed rule and immediately send
cershall enter a similastatement in the jo_urnal of his or her housg, copy of the notice to the agencjhe continuation of theeview

(3) Form oFREPORT. The report required under syB) shall  periodbegins on the date the notice is published or posted, which
bein writing and shall include the proposed rule in the fepaci  gyeris earlier
fied in 5.227.14 (1) the materiabpecified in s227.14 (2)to (4), 2. If a committee, by a majority vote of a quorofithe com
acopy of any recommendations of the legislative counclataf oo vecommends modifications in a proposed rule, and the
ananalysis. The analysis shall include: agency,in writing, agrees to make modifications, the review

(a) A statement explaining the need for the proposed rule.periodfor both committees is extended either to the 10th working

(b) An explanation of any modification made in the proposethy following receipt by the committees of the modified proposed
rule as a result of testimony received at a public hearing. rule or to the expiration of the revieperiod under subd.., which-

(c) A list of the persons who appeared or registered for @veris later There is no limit either on the number of modification
againstthe proposed rule at a public hearing. agreementshat may be entered into or on the time within which

(d) A response to the legislative council bt@commenda Medificationsmay be made. o _
tionsunder s227.15indicating: 3. An agency mayon its own initiative submit a germane

1. Acceptance of the recommendations in whole or in parfiodificationto a proposedule to a committee during its review
S . . ) period. If a germane madification is submitted within the final 10

2. Rejection of the recommendations in whole or in part. 4avqof a committee review period, the review period for both

3. The specific reason for rejecting any recommendation.committeeds extended for 10 working days. If a germane modifi

(e) Except as providednder sub(3m), for all proposed rules cationis submitted to a committee after the committee in the other
that will have an diect on smalbusinesses, as defined under siousehas concluded its jurisdiction over the proposed rule, the
227.114(1), a final regulatory flexibility analysis, which shalljurisdiction of the committee of the other house is revived for 10
containas muchinformation about the following as the agencyvorking days. In this subdivision, an agersproposal to delete
can feasibly obtain and analyze with its existing fstahd partof a proposed rule under committee review shall be treated as
resources: agermane modification of the proposed rule.

1. The agency reason for including or failing to include in 4. An agency maynodify a proposed rule following the cem
the proposed rulany of the methods specified unde287.114 mitteereviewperiod if the modification is germane to the subject
(2) for reducing its impact on small businesses. matterof the proposed rule. If a germane modification is made,

2. A summary of issues raised by small businesses during thg agency shall recall theroposed rule from the chief clerk of
hearingson the proposed rule, any changes in the proposed réfg¢hhouse of the legislature. The proposed mith the germane
as a result of alternatives suggested by small businesses andn@f@fication,shall be resubmitted to the presidinfjasfr in each

reasonsfor rejecting any alternatives suggested by small-budlouseof the legislature as provided in s@®) and thecommittee
nesses. review period shall begin agairf-ollowing the committee review

iod,an agency may nohake any modification that is not ger

3. The nature of any reports and the estimated cost of tl ?g ; ; ="
' ; - neto the subjecmatter of the proposed rule. In this subdivi
preparatiorby small businesses that must comply with the rul ion, an agencg proposal to delete part of a proposed rule under

4. Thenature and estimated cost of other measures and-invegimmitteereview shall be treated as a germane modificaifon
mentsthat will be required aémall businesses in complying withhe proposed rule.

therule. . . o . 5. If a committeén one house votes to object to a proposed
5. Theadditional cost, if anyto the agency of administering ryje under par(d), the chairperson or cochairpersons ofdber
or enforcing a rule which includemy of the methods specifiedmittee shall immediately notify the chairperson or cochairpersons
unders.227.114 (2) of the committee to which the proposed rule was referreiein
6. The impact on public health, safety and welfare, if angtherhouse. Upon receipt of the notitiee review period for the
causedy including in the rule angf the methods specified undercommitteein the other house immediately ceaaad no further
s.227.114 (2) actionon the proposed ruleay be taken under this paragraph, but
(3m) ANALYsIS NOTREQUIRED. The final regulatorflexibility ~ the committee may proceed under .p@l) to object to the pro
analysisspecified under sul§3) (e)is not required for any rule if posedrule.

theagencyafter complying with 227.114 (1)to (5), determines 6. If a committee has not concluded its jurisdiction over a pro
thatthe rule will not have a significant economic impact sula  posedrule before the day specified undet3.02 (1)for the next
stantialnumber of small businesses. legislatureto convene, that jurisdiction immediately ceases and,

(4) CommiTTEE REVIEW. (@) Notice of referral. Upon receipt within 7 working days after that date, the presidirficerf of the
of notice that a proposed rule has been referred to a commieppropriatehouse shall refer the proposed nidehe appropriate
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standingcommittee or joint legislative committee created by, law 4. If the jointcommittee for review of administrative rules has
exceptthe jointcommittee for review of administrative rules, asiot concluded its jurisdiction over a proposed rule beforeltye
providedunder sub(2). The committee review period thais specifiedunder s13.02 (1)for the next legislature to convene, that
interruptedby the loss of jurisdiction under this subdivisimom  jurisdictionimmediately ceases andithin 7 working days after
tinuesfor the committee to which the proposed rule is referraédatdate, the presiding fiéer of the appropriate house shall refer
underthis subdivision beginning on the date of referral under tHise proposed rule to the joiodbmmittee for review of administra
subdivision. tive rules. The committee review period that was interrupted by
(c) Agency not to promulgate rule during committee review.  the loss of jurisdiction undethis subdivision continues for the

An agency may not promulgate a proposed rule during the cdRint committee for review of administrative rules to which the
mittee review period unless bottommittees waive jurisdiction Proposedule is referred undehis subdivision beginning on the
overthe proposed rule prior to the expiration of the review periogiateof referral under this subdivision.
A committee may waive its jurisdiction by adopting, byaority (c) Agency not to promulgate rule during joint committee
vote of a quorum of the committee, a motion waiving the commiteview. An agency may not promulgate a proposed rule to which
tee’sjurisdiction. The committee shall report its action in writings committee has objected unless the joint committee for resfiew
to the joint committee for review of administrative rules within 2administrativerules, under pafd), nonconcurs in thaction of the
working days after the waiver action. committee,or until a bill introduced under page) fails to be
(d) Committee action. A committee, by a majority vote af enacted.An agency may promulgate apgrt of a proposed rule
quorumof the committee during the review period under gy 0 Which no objection has been made.
may object to a proposed rule for one or more of the following rea (d) Joint committee action. The joint committee for review of
sons: administrativerules may nonconcur in a commiteebjection to
1. An absence of statutory authority aproposed rule by voting to nonconcur during the review period
underpar (b). If the joint committee for review of administrative

2. An emegency relating to public health, safety or Welfarerulesobjects to a proposed rule, an agency may not promtgate

3. A failure to comply with legislative intent. proposedrule until a bill introduced under pae) fails to be

4. A conflict with state law enacted. Thejoint committee for review of administrative rules

5. A change in circumstanceice enactment of the earliestnay object toa proposed rule only for one or more of the reasons
law upon which the proposed rule is based. specifiedunder sub(4) (d).

6. Arbitrariness and capriciousness, or imposition of an (€) Billsto prevent promulgation. When the joincommittee
unduehardship. for review of administrative rules objects to a proposed rule it

(e) Part of a proposed rule. An agency may promulgate anyshall,within 30 days of the date of the objectioriroduce in each

part of a proposed rule which is not objected to by a commitigd2useof the legislature, for considerationaaty regular session,

(5) JOINT COMMITTEE FOR REVIEW OF ADMINISTRATIVE RULES, & bill to support the objection. Min 10 working days after
(a) Referral. If a committee objects to a proposed rule, the_corwtroductlon,the_presldlng dicer of each housef the legislature
mittee shall report the proposed rule and the objection to the p%@a” refer the_ bill to the appr_opnate standing cor_nmlttee..
siding officer of the appropriate house within 2 working days after (f) Timely introduction of bills; effect. If both bills required
making the objection. The presidingfizer shall refer the pro Underpar (e) are defeated, or fail to be enacted in any atieen
posedrule and the objection to the joint committee for review di€l: the agency may promulgate the proposed rule that was

administrativerules within 5 working days after receiving theObjectedto. If either bill becomes lavihe agency may not pro
committeereport. mulgatethe proposed ruléhat was objected to unless a subse

quentlaw specifically authorizes its promulgatioThis para

the joint committee for review of administrative rules extends fi raphapplies to bills introduced on or after ey specified under
30 days after a proposed rule and objection are referred to it. (%a :’;]'Oezvé%])_f?]hmg;?gfaet;:e to convene and before February 1
joint committee for review of administrative rules shall meet an . red yes . . .

takeaction in executive session during that period, exceptfthat (9) Lateintroduction of bills, effect. If the bills required under
the cochairpersons take either of the following actions within tH"-(€) are introduced on or after February 1 otaen—-numbered

30-dayperiod, the joint committee review period is continued fof€ar and before the next regular session of the legislature com
30 days from the date the first action is taken: mences, as provided underl8.02 (2) the joint committee for

a. Request in writing that the agency meet with the joint—cor’hewew of administrative rules shall reintroduce the billstba

. h S . . st day of the next regular session of the legislature, unless either
mittee for review of administrative rules to review the propose\@i%

(b) Joint committee review period. 1. The review period for

le. Th tinuat fh . od beai the dat guseadversely disposes of either bill. If the joint commiftee
rule. The continuation or the review period begins on the cate iew of administrative rules iszquired to reintroduce the bills,

requesis sgnt to the agenpy o . . the agency may not promulgate tpeoposed rule to which the
b. Publish or post notice that the joint committeerémiew pills pertain exceptas provided in par(f). If either house
of administrative I'U.les W|”h0|d a meeting or hearing _tO revtesv adverselydisposes of either bill, the agency may promulgate the
proposedrule and immediately send a copf/the notice to the proposedule that was objected to. this paragraph, “adversely
agency. The continuation of the review period begins ondéi®  disposeof’ means that one house has voted in one dfolhav-
the notice is published or posted, whichever is earlier ing ways:
2. If the joint committee for review @fdministrative rules, by 1. To indefinitely postpone the bill.
amajority vote of a quorum of the committee, recommends-modi 5 T nonconcur in the bill.
ficationsin a proposed rule, and the agerinywriting, agrees to 3 Aqainst ordering the bill d
makemodifications, the review periddr the joint committee for : ga!ns or er!ng e ' engrossed. )
review of administrative rules is extended either to the 10th work 4. Against ordering the bill to a 3rd reading.
ing day following receipby the joint committee of the modified 5. Against passage.
proposedule or to the expiration of the review period under subd. 6. Against concurrence.
1., whichever is later There is no limit either on the number of (6) PROMULGATION PREVENTION PROCEDURE. (a) Theleg|s|a
modificationagreements that may be entered into or on the tifige may not consider a bill required by s¢) (€)until the joint
within which modifications may be made. committeefor review of administrative rules has submitted a-writ
3. If both committees object to a proposed rule, each objecti@m report on the bill. The report shall be printed as an appendix
hasa separate review period beginning on the date of its recetpteach bill and shall contain:
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1. An explanation of théssue involving the proposed rule (3) A rule promulgated jointly by 2 or more agencies need not
objectedto and the factual situation out of which the issue arodee published in more than one place in the code.

2. Arguments presented for and against the proposed rule af4) Agencymaterials that are exempt from the requirements
the executive session held under €6b.(b). of this chapter under 827.01 (13)may be published, either ver

3. A statement of the action takby the joint committee for Patimor in summary form, if the promulgating agency and the

review of administrative rules regarding the proposed rule. revisordetermine that thpublic interest would be served by pub

. . ication.
4. A statement and analysis of the grounds upon which t Riistory: 1985 a. 1821987 a. 403

joint committeefor review of administrative rules relies for
objectingto the proposed rule. 227.22 Effective date of rules. (1) In this section, “date of

(b) Upon introduction of the bills under syb), the presiding publication” means the first date on which an issue of the register
officer of each house of théegislature shall refer the bill is mailed to any person entitled undeBS.84to receive fit.
introducedin that house to the appropriate committee, to the cal (2) A rule iseffective on the first day of the month commenc
endarscheduling committee or directly the calendar If the ing after the date of publication unless one of the followicgurs:
committeeto which a billis referred makes no report within 30 (a) The statute under which the rulas promulgated pre
daysafter referral, the bill shall be considered reported withodtribesa different efective date for the rule.

recommendation.No later than 40 days after referral, the bills (b) A later date is prescribed by the agency in a statement filed
shall be placed on the calendar of each house of the legislatyjigh the rule.

accordingto its rule governing the placementmbposals on the oy The ryleis promulgated under 827.24 in which case it
calendar. A bill introduced under this section which is rece"’eﬂefomesﬂ‘ective at the time prescribed in that section.

in the 2nd house shall be referred, reported and placed on-the ca d) The date of publication of the issue of the regster in which

gggt?gr? the same manner as amginal bill introduced under this therule is printed occurs after the date designated un@ér33
\ . . (3) for publication of the registein which case the rule becomes
(7) NonappLICATION. This section does not apply to rules-prog¢activeas provided in sulf4)
mulgatedunder s227.24 : S
History: 1985 a. 1821987 a. 2531987 a. 403.256 1989 a. 175 2o (3) Therr]ewsor Tw?y dprescn_be in thﬁ. np]anue}l preparte)zd fL.'Is“cjie.r
Rule-makingorocedure discussed. i8VTel. Ass'n. v Public Service Comm. 105 7.15(7) t. e mont Yy ate prior to which a rule .mUSt e filedin
W (2d) 601, 314 NW (2d) 873 (Ct. App. 1981). orderto be included in that monthissue of the registelThe rev
sorshall compute the fefctive date of each rule submitted for pub
227.20 Filing of rules. (1) An agency shall file @ertified lication in the register and shall publish it in a note at the end of
copy of each rule it promulgates the ofice of the secretary of eachsection.For the purpose of computing théeetive date, the
stateand in the dice of the revisor No rule is valid until the ceti revisormay presume that an issue of the registébe published
fied copies have been filed. A certified copy shmltyped or duringthe month in which it is designated for publication.
duplicatedon 8 1/2 by 1 inch paperleaving suicient room for (4) If anissue of the register or the notice section of the register
the secretary of statestamp at the top of the first page. Forms thés published after thdate designated undei3%.93 (3)for its pub
arefiled need not comply with the specifications of this subselication, the departmeraf administration shall stamp the date of
tion. publication on the title page efch copy of that issue. A rule or
(2) Thesecretary of state shall endotke date and the time noticecontained in that issue of the registenas efective earlier
of filing on each certified copy filed under siib). The secretary thanthe day following the date stamped on the title page.
of state shall keep a file of all certifiedpies filed under sukl). History: 1985 a. 1821985 a. 333.253

(3) Filing a certified copy of a rule with the secretary of statg,7 >3 Forms. A form imposing a requirement which meets
createsa presumption of all of the following: the definition of a rule shall be treated as a rule forghgoses
(a) That the rule was duly promulgated by the agency of this chapterexcept that:

(b) That the rule was filed and made available for public (1) Its promulgation need not be preceded by notice and pub

inspectionon the date and time endorsed on it. lic hearing.

(c) That all of the rule-making procedures required by this (2) It need not beromulgated by the board offioér chaged
chapterwere complied with. with ultimate rule-making authority but may be promulgated by
(d) That the text of the certified copy of the rule is the text &Y émploye of the agency authorized by the boardficeof
promulgatedby the agency (3) It need notbe published in the code and register in its
History: 1985 a. 1821993 a. 214 entirety,but may be listed by titler description together with a

Cross—reference: See s902.03for provision for judicial notice of administrative Statemenas to how it may be obtained.
rules. History: 1985 a. 182
227.21 Publication of rules; incorporation by refer - 227.24 Emergency rules; exemptions. (1) PromuLGA-

ence. (1) All rules thatagencies are directed by this chapter toon. (a) An agency may promulgate a rule as an geney rule
file with the revisor shall be published in the cadel register as without complying with the noticehearing and publication
requiredunder s35.93 requirementsunder this chapteif preservation of the public
(2) (a) To avoid unnecessary expense, an agency wily peacehealth, safety or welfare necessitates putting theimtde
the consent of the revisor and the attorgeyeral, adopt standardseffectprior to the time it would take fetct if the agency complied
establishedy technical societies andgamizations of recognized With the procedures.
nationalstanding by incorporating the standards in its rules by ref (b) An agency acting under $86.235 (21)215.02 (18)or
erenceto the specific issue or issues of the publication in whi@20.04(8) may promulgate a rule without complying with the
they appearwithout reproducing the standards in full. notice,hearing and publication procedures under this chapter

(b) The revisor and the attorney general shall consentos (c) A rule promulgated under péa) takes efct upon publica
porationby reference only ia rule of limited public interest and tion in the oficial state newspaper or on any later date specified
in a case wherthe incorporated standards are readily available iin the rule and, except as provided under &jbremains in déct
publishedform. Each rule containing an incorporation by refeonly for 150 days.
enceshall state how thenaterial incorporated may be obtained (d) A rule promulgated under pgb) takes dfect upon pubki
andthat the standards are on file at tifices of the agencyhe cationin the oficial state newspaper or on any later date specified
secretary of state and the revisor in the rule and remains infett for one year or until it isuspended
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or the proposed rule corresponding to ibligected to by the joint mulgatedat the direction of the joint committee for review of
committeefor review of administrative rules, whichevesimoner administrativerules under 227.26 (2) (b)

If a rule under pa(b) is suspended or a proposed rule under s. (4) PusLic HEARING. Notwithstanding sul{1) (a)and(b), an
186.235(21), 215.02 (18)pr220.04 (8)is objected to by the joint agencyshall holda public hearing within 45 days after it promul
committeefor review of administrative rules, any persoy gatesa rule under sulgl). If within that 45-day period the agency
completeany transaction entered into or committed to in relianggibmitsto the legislativeeouncil stafunder s227.15a proposed
on that rule and shall have 45 days to discontinue other activitye corresponding to the rule under s@, it shall hold a public

undertakerin reliance on that rule. hearingon both rules within 90 days after promulgation of the rule
(e) An agency that promulgates a ruleder this subsection undersub.(1), or within 30 days after the agency receives the
shalldo all of the following: report on the proposed rule prepared by the legislative council

1. Prepare a plain language analysis of the rule in the formd@ders.227.15 (2) whichever occurs later
prescribedmder s227.14 (2)and print the plain |anguage ana|y Hl_story: 1985 a. 183s.6, 46, 55 (1) 57; 1985 a. 33%.253 1987 a. 4031989
siswith the rule when it is published. a.3L1995 a. 1511997 a. 185
2. Prepare a fiscal estimate of the rule in the format prescri 25 Revisor. (1) The revisor shall, in cooperation with
;Jhndlefs_-zlzz-l“ (4?'”? mﬁ:' thi 3555“ est}Tatterz]todee;Ch m‘\ann;ber: the legislative council sthfunder s227.15 (7) prepare a manual
rulee‘iesglpsu?allijsrﬁer(]jo ater than ays aiter the date on WN&N jnforming agencies about the form, style and placement of rules
. in the code.
@) fEX"'EN,S'O'\‘-f(ac)j At therequest |0f an agenayne joint corm (2) The revisor shall, upon request, furnish an agency with
tmhgtgfp?r;trig\r/:?jvavge g‘f ?:Sllgt;;?g\rfulrga?g dmu?(ljte?%)tjl(rgf gﬂ[g;go adviceand assistance on the foemd mechanics of rule drafting.
X : (3) An agency may request an advance commitment as to the
theeflective period of themegency rule or part of the engemcy "o hmberingf a proposed rule by submitting a copy of the

rule for a period specified by the committee not to exceed 60 d A ; )
: : posed rule indicating the requested title and numbering to the
Any number of extensions may be granted under this paragr r\?*lsorprior to filing. As soon as possible after that, the revisor

but the total period for all extensions may not exceed 120 da % . )
. . shall either approve the request or inform the agency of any
(am) Any request by an agency to extend ttiective period changenecessary to preserve uniformitythe code. If the title
of the emegency rule or part of the engency rule must be made o yympering of a rule is revised, the revisor shall verify tiwaa

in writing to thejoint committee for review of administrative rulesiifieq conv of the revised version has been filed with the secretal
no later than 30 days before the initial expiration date of the-em state.py Y

gencyrule. At the time that the agency submits the written request(4) The revisor mayprior to publication, edit the analysis of

to the joint committee for review of administrative rules, th : ; A
; . ' g proposed rule and any other matesiabmitted for publication
agencyshall submit a copy of the written request to the pre&dﬁgothe code and registenay refer tahe fact that those materials

officer of eachhouse of the legislature and to the appropriate col con file or mav eliminate them and anv reference to them in the
mitteesof each house of the legislature, as determined by the [ﬁé ! y elimi y :

e : ; i de and register if he she believes they do not appreciably add
siding officer of each house of the legislature. The presidifig of ©© ! ) : !
cerof each house of the legislature shall enter a statement in 8" undferstandwt]g _oflt?etrﬁle. The re]\cnso_[ shall SUb”}'t the edtlted
journalof his or her house that tgency has submitted a requesYeLSl!on(? anymaterial to the agency for its comments prior {0
to extend the déctive period of the emgency rule or part of the pqu 'tcaF'olr;éS 160
emergencyule. Thisparagraph shall not apply to any subsequent™*"°"" a
requesby the agency to extend the same gricy rule or part 227.26 Legislative review after promulgation; joint

of the ema;;en_cy rule. . committee for review of administrative  rules. (1) DEeFINI-
(b) In making the request for an extension, the agsheyl 1oy |n this section, “rule” means all or any parteofule which
providethe committee with the following: hastaken efiect as provided under 227.22 (2)

1. Evidence that there is a threat to the public peace, health(z) REVIEW OF RULESBY COMMITTEE. (@) Purpose. The joint
safetyor welfare that can be avoided only by extension of themmitteefor review of administrative rules shall promatee
emergencyule or part of the emgency rule. quateand proper rules, statements of general policy and- inter

2. Evidence that it is impossible for the agency to promulgaieetationsof statutesy agencies and an understanding upon the
apermanent rule prior to the expiration date of the geraay rule part ofthe public respecting the rules, statements and interpreta
undersub.(1) (c). tions.

(c) Whenever the committee extends an gemey rule or part  (b) Requirement for promulgation. If the committee deter
of an emegency rule under pafa), it shall file a statement of its minesthat a statement qfolicy or an interpretation of a statute
actionwith the agency promulgatirthe emegency rule, the pre  meetsthe definition of a rule, it may direct the agency to premul
siding officer of each house of the legislature, the appropriagfite the statement or interpretation as an gemey rule undes.
committeesof each house of tHegislature, as determined by thep27 24(1) (a)within 30 days after the committseaction.
presidingofficer of each house of the legislatutlee secretary of .y pypjic hearings. The committeshall hold a public hearing
stateand the revisor dftatutes. The statement shall identify thg, investigate any complaint with respect to a iileconsiders

specific emegency rule opartof an emegency rule to which it : S :
relates. The presiding diter of each house of the legislature shaﬁhe complaint merltorlou_s and worthy of attentlgn.
entera statement in the journal of his or her hotheg the emer (d) Temporary suspension of rules. The committee may sus

gencyrule or part of the emgency rule has been extended. Pendany rule by a majority vote of a quorum of the committee.
(3) FiLnG. An agencshall file a rule promulgated under subA rule may be suspended only on the basis of testimony in relation

X - : . to that rule received at a publearing and only for one or more
(1) as provided in 227.2Q shall mail a copy to the chief clerk of o
eachhouseand to each member of the legislature at the time tthe rea_sons specified unde2§7.19 ) (@) )
therule is filed and shall take any other step it considers feasible(€) Notice. When the committee suspends a rule, it shall pub
to make the rule known to persons who will bleeted by it. The lish a class 1 notice, ur)der &85, of the suspension in thefiofal .
revisorshall insert in the notice section of each issue of the registétenewspaper and give any other notice it considers appropriate.
a brief description okach rule under sufl) that is currently in (f) Introduction of bills. If any rule is suspended, the commit
effect. Each copynotice or description ad rule promulgated teeshall, within 30 days after the suspension, introduce in each
undersub.(1) (a)shall be accompanied hystatement of the emer houseof the legislature, for considerationaaty regular session,
gencyfinding by the agency or by a statement that the rule is p@obill to repeal the suspended rule.
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(g) Committee report required. No bill required by this subsec to statutes, except that £20.001and990.01do not apply if the
tion may be considered by the legislature until the comnstibe constructiorwould produce a result that is inconsistent wiith
mits a written report on the proposed bill. The report shall manifestintent of the agency

printedas an appendix to the bills introduced under (far The (2) The code shall be prima facie evidencealhcourts and
reportshall contain all of the following: proceedingss provided by $89.0] but this does not preclude

1. An explanation of théssue regarding the suspended ruleeferenceto or, in case of a discrepanagontrol over a rule filed
andthe factual situation out of which the issue arose. with the revisor and the secretaf/state, and the certified copy

2. Arguments presented for and against the suspension acfiba ruleshall also and in the same degree be prima facie evidence
atthe public hearing held under pé). in all courts and proceedings.

. . ) History: 1983 a. 5441985 a. 182s.22, 55 (2) (3); Stats. 1985 s. 227.27.

3. A statement of the action takenttye committee regarding
therule.

4. A statement and analysis of the grounds upon which the SUBCHAPTERIII

committeerelies for suspending the rule.
(h) Legidative procedure. Upon the introduction of bills by ADMINISTRATIVE ACTIONS AND JUDICIAL REVIEW

the committee under this subsection, the presidifiger of each
houseof the legislature shall refer the bill introdudadhat house 227.40 Declaratory judgment proceedings. (1) Except
to the appropriate committee, to the calendar scheduling cemnaigprovided insub.(2), the exclusive means of judicial review of
teeor directly to the calendanf the committee to which a bill is the validity of a rule shall be an action for declaratory judgment
referredmakes no report within 30 days after referral, the bill sh&isto the validity of such rulbrought in the circuit court for Dane
be considered reported without recommendation. No later thane@inty. The oficer, board, commission or other agency whose
daysafter referral, the bills shall be placed the calendar of eachrule is involved shall behe party defendant. The summons in
houseof the legislature according to its rule governinggleee ~ such action shall be served as provided i804.11 (3) and by
mentof proposals on the calenda bill introduced under this deliveringa copyto such dicer or to the secretary or clerk of the
subsection which is received in the 2nd house shall be referragency where composed of more than one person or to any mem
reportedand placed on the calendar in the same manner as an difJ of such agencyThe court shall render a declaratory judgment
inal bill introduced under this subsection. in such action only when it appears from the complaint and the
(i) Timely introduction of bills; effect. If both bills required SUPPOTtingevidence that theule or its threatened application
underthis subsection are defeated, or fail toemmcted in any INterfereswith orimpairs, or threatens to interfere with or impair
othermannerthe rule remains in fefct and the committee maythe legal rights and privileges of the plaifitifA declaratory judg

notsuspend it again. If either bill becomes, léve rule is repealed MeNt maé/hbe rendered Whethg-l;eor I'ndo't thfe hplaﬁrlhia_s first
and may not be promulgated again unless a subsequent law spitgHestedne agency to pass uptre validity of the rule in ques
ically authorizesuch action. This paragraph applies to bills th&P"- . . .
are introduced on or afténeday specified under $3.02 (1)for (2) The validity of a rule may be determined in any of the fol
the legislature to convene and before February 1 of an evelqWing judicial proceedings when material therein:
numberedyear (@) Any civil proceeding by the state or anyicgér or agency

(i) Lateintroduction of bills; effect. If the bills required under thereofto enforce a statute or to recover thereymtenided such
par.(f) areintroduced on or after February 1 of an even-numberBfPceedings not based upon a matter as to which the opposing
yearand before the next regular session of the legislature copg'tyis accorded an administrative review or a judicial review by
mences,as provided under €£3.02 (2) unless eithethouse otherprovisions of thestatutes and such opposing party has failed

adverselydisposes of either bill, theommittee shall reintroduce {© €X€rcise such right to review so accorded;

the bills onthe first day of the next regular session of the legisla (b) Criminal prosecutions;

ture. If the committee is required to reintroduce the bills, the rule (c) Proceedings or prosecutions for violations of county or
to which the bills pertaimemains suspended except as providedunicipalordinances;

in pat (i). If either house adversely disposes of either bill, the rule (d) Habeas corpus proceedings relating to criminal presecu
remainsin effect and the committee may not suspend it again. fion;

this paragraph, “adversely disposes of” has the meaning givene) Proceedings under@6.191 1981 stats., or €0.65 (2)
unders.227.19 (5) (9) 106.04 303.07 (7)or 303.210r s5227.52t0 227.580r underch.

(k) Biennial report. The committee shaubmit a biennial 102, 108 or 949 for review of decisions and orders of administra
reportof its activities tahe chief clerk of each house of the legislative agencies ithe validity of the rule involved was duly chal
ture, for distribution to the legislature underl8.172 (2) and to lengedin the proceeding before the agency in which the order or
the governor and include recommendations. decisionsought to be reviewed was made or entered.

(3) PuBLIC HEARINGSBY STATE AGENCIES. By a majority vote (3) In any judicial proceeding other than one set out above, in
of a quorum of the committee, the committee may require ampich the invalidity of a rule is material to the cause of action
agencyto hold a public hearing in respect to recommendatioasy defense thereto, the assertion of such invalidity shadebe
madeunder sub(2) and to report its action to the committedorth in the pleading of the party so maintaining the invalidity of
within the time specified by the committee. The agency shall piduchrule in that proceeding. The party so asserting the invalidity
lish a class 1 notice, under @85, of the hearing in the fifial  of such rule shall, within 30 days after the service opthading
statenewspaper and give amyher notice which the committeein which the party sets forth such invalidigpply to the court in
directs. The hearing shall be conducted in accordance withvghich such proceedings are had for an order suspending the trial
227.18andshall be held not more than 60 days after receipt of said proceeding until after a determination of the validity of said
noticeof the requirement. rule in an action for declaratory judgment under gphereof.

History: 1985 a. 183s.1, 3,50, 1987 a. 186 ) ~ (@) Upon the hearing of such application if twaurt is satisfied
" gtﬂ]eesz%sﬁ’ﬂﬂ%n gggevrvs(uz%(gég‘?)ﬁ%‘*ﬁ\;‘vozz"é‘)"ggezs(‘ig%rg)t_'on of powers doctiiigyt the validity of such rule is material to the issues of the case,
Legislativecommittee review of administrative rules insébnsin. Bunn and Gal an order_shall be entered staying t,he trial of _S&Id proce_edlng until
lagher. 1977 WLR 935. therendition of a final declaratory judgment in proceedings to be
institutedforthwith by the party asserting the invalidity @xich
227.27 Construction of administrative rules. (1) In  rule. If the court shall find that the asserted invalidity of a rule is
construingrules, ss990.001 990.01 990.03 (1) (2) and(4), not material to the case, an order shall be entered denying the
990.04and990.06apply in the same manner in which they applgpplicationfor stay
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(b) Upon the entry of a finarder in said declaratory judgmenttory ruling is requested, the reasons for the requested ruling, and
action, it shall be the dutpf the party who asserts the invaliditythe names and addresses of persons other than the petitfoner
of the rule to formally advise the court of the outcome of theny,upon whom it is sought to make the declaratory ruling-bind
declaratoryjudgment action so brought as ordered by the couirng.

After the final disposition of the declaratory judgment action the (c) The petition shall bsigned by one or more persons, with
courtshall be bound by and apply the judgment so entered in $ighsignets address set fortbpposite the sign&r name, and

trial of the proceeding in which the invalidity of the rule ishallbe verified by at least one of the signers. If a person signs on
asserted. behalfof a corporation, limited liability company or association,

(c) Failure to set forth invalidity of a rule in a pleading or tthatfact also shall be indicated opposite that pessname.
commencea declaratory judgment proceeding within a reason (3) The petition shall be fileavith the administrative head of
abletime pursuant to such ordef the court or to prosecute suchthe agency or with a member of the agesqgyvlicy board.
declaratoryjudgment action without undwtelay shall preclude  (4) within a reasonable time after receipt of a petition pur
suchparty from asserting or maintaining such rule is invalid. syantto this section, an agency shall either deny the petition in

(4) (a) In any proceeding pursuant to this section for judiciglriting or schedule the matter for hearing. If the agency denies
review of a rule, the court shall declare the rule invalid if it findghe petition, itshall promptly notify the person who filed the peti
thatit violates constitutional provisions or exceedsgtautory tion of its decision, including a brief statement of the reasons
authority of the agency or was promulgated without complianagerefor.
with statutory rule—-making procedures. History: 1985 a. 18%.27; Stats. 1985 s. 227.41991 a. 3161993 a. 12.

i i i i i Doctrineof resjudicata does not apply to proceedings of administrative agency
(b) NOtWIthStandmg §227.54 in any proceedlng under thlsbut this section requires internansistencyvithin proceeding by binding agency

sectionfor judicial review of a rule, a court may not restrainthin that proceeding to its own declaratory ruling. Board of Regekitsszonsin

enjoinor suspend enforcement of the rule during the course of fees.Comm. 103 W (2d) 545, 309 NW (2d) 366 (Ct. App. 1981).

proceedingon the basis of the alleged failure of the agency pro

mulgatingthe rule to comply with £27.114 227.42 Right to hearing. (1) In addition to any other right
(c) Notwithstanding pata), if a court finds that an agency didProvided by law any person filing a written request with an

not adequately comply with 827.114 the court may not declare @gencyfor hearing shall have the right to a hearing which shall be

theruleinvalid on that basis but shall order the agency to comgfgatedas a contested case if:

with that section and to propose any amendments to the rule thata) A substantial interest of the persisninjured in fact or

arenecessary within a time specified by the colmless the leg threatenedwith injury by agency action or inaction;

islature acts under s227.26 (2)to suspend the rule, thele (b) There is no evidence of legislative intent that the interest

remainsin effect while the agency complies with the order is not to be protected;

(5) The joint committee for reviewof administrative rules  (¢) The injury to the person requesting a hearing ferift in
shallbe served with aopy of the petition in any action under thigind or degree from injury to the general public caused by the
sectionand, with the approval of the joint committee on legislativgyencyaction or inaction; and
organizationshall be made a party and be entitled to be heard. : . .

History: Sup. Ct. Ordei67 W (2d) 585, 775 (1975)977 c. 29449, 1981 ¢.278 (d) There IS a dispute of material fa_ct. ) "
s.6;1983 a. 901983 a. 19%.6; 1985 a. 183s.26, 55 (1) 57; Stats.1985 s. 227.40; (2) Any denial of a request for keearing shall be in writing,
1987a. 403s.256 1989 a. 311991 a. 3161995 a. 27 shall state the reasons for denial, amdn order reviewable under
(st)egsgme 0 227.53, citing Dane Countyt&.SS Dept. 79 W (2d) 323, 255 NW  this chapter If the agency does not enter an order disposing of the

Plaintiff could not bring declaratory judgment action under (1) since it could coﬁequesrfor hearing within ZQ days from the date of filing, the
testvalidity of rule in action brought against plaiftiinder (2). PhillipsPlastics requesthall be deemed denied as of the end of the 20—day period.
Corp.v. Natural Resources Dept. 98 W (2d) 524, 297 NW (2d) 69 (Ct. App. 1980). (3) This section does not apply to rule—-making proceedings or

(25653“;}?38%?-34' citing Aetna Life Ins. Co. Mitchell, 101 W (2d) 90, 303NW o aaringsor to actions where hearings the discretion of the

Seenote to 147.20, citinGewerage Commission ofistionsin vDNR, 102 W (2d) agencyare expressly authorized by law

61gi§:d7ir:\lg\r/\éétzji(:)erti%t(sl?grl)c.hallenging administrative rules establisfegtord (4) Thissection does not apply if a hearing on the matter was
for judicial review and scope of judicial review discussed. Liberty Homes, .Inc. gonductedas a part of a hearing unde2983.43

DILHR, 136 W (2d) 368, 401 NW (2d) 805 (1987). o (5) Exceptas providedunder s289.27 (1) this section does
Failure to comply with this sectigoreventedrial court from acquiring jurisdic not apply to any part of the process for approving a feasibility

tion. Harris v Relvitz, 142 W (2d) 82, 417 NW (2d) 50 (Ct. App. 1987) . :
Under(5) plaintiff must serve JCRAR within 60 days of filing pursuant to go3.0d€port,plan of operation or license under suldéhof ch. 28%r

Richardsv. Young, 150 W (2d) 549, 441 NW (2d) 742 (1989). $.291.23 291.25 291.290r 291.31, any decision by the depart
In a conflict between a statute and a rule, the statute controls. DeB#¢Rv172 mentof natural resources relating to the environmental impact of
W (2d) 382, 493 NW (2d) 234 (Ct. App. 1992). aproposed action under 89 or 291 or ss292.31and292.35

How to review an administrative rule. Levine. WBB Oct. 1983.
The standard of reviewf administrative rules in Wconsin. Zabrowski.

10g2 OF any partof the process of negotiation and arbitration under s.
WLR 691. 289.33

. . (6) Thissection does not apply to a decision issued or a hear
227.41 Declaratory rulings. (1) Any agency mayon peti ing conducted under 891.87
tion by any interested person, issue a declaratory rwitly  pistory: 1975 c. 4141977 c. 418Stats. 1977 s. 227.064979 c. 2211981 c.
respecto the applicability to any person, property or state of factg4 1983 a. 2981985 a. 183.28; Stats. 1985 s. 227.42995 a. 227
of any rule or statutenforced by it. Full opportunity for hearing Personwho satisfies conditions under (1) is entitled to hearing whether or Rot per

shall be dbrded to interested parties. A declaratory ruling shajﬂzz"’;segtg%rﬁwgg;e&gy('g"gé)_M"""a“kee Met. Sewerage DisDNR, 126

bind the agency and all parties to the proceedamgte statement  seenote to 1.1, citingMilwaukee Brewers \DHSS, 130 W (2d) 56, 387 NW (2d)
of facts alleged, unless it is altered or set aside by a court. A rulag(1986).

shall be subject to review in the circuit court in the mannes pro Discussiorof right to contested case hearing pursuant to (1). Metro. Greyhound
vided for the] review of administrative decisions P"figt. Corp. v Racing B, 157 W (2c) 678, 460 NW (2d) 802 (Ct. App. 1990)
. . . Sub.(1) does not grant the right to a contested case hearing regarding the need for
(2) Petitionsfor declaratory rulings shall conform to the-fol anenvironmental impact statement. North Lake Management DISNR, 182 W

|owing requirements: (2d) 500, 513 NW (2d) 703 (Ct. App. 1994).
h . hall be i . di . hall includ MilwaukeeMetropolitan Sewerage District BNR: Expanding the scope of state
(a) The petition shall be in writing and its caption shall includgyencyactions covered by contested case hearings. 1986 WLR 963

the name of the agency andederence to the nature of the petition.

(b) The petition shall contain a reference to the rule or stat@27.43 Division of hearings and appeals. (1) The
with respect to which the declaratory rulingegiuested, a concise administratorof the division of hearings and appeals in the depart
statemenbf facts describing the situation as to whichdkeelara mentof administration shall:
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(a) Serve as the appointing authority of all hearing examiners(c) The administrator of the division of hearings and appeals
unders.230.06 may set the fees to behaged for any services rendered to the

(b) Assign a hearing examiner to preside over any hearingdsiPartmenbf health and familyervices by a hearing examiner
acontested case which is required to be condumyetie depast under this section in a manner consistent with a federally
mentof natural resources and which is not conducted by the se@gprovedallocation methodologyThe fees shall cover the total
tary of natural resources. cost of the services.

(bg) Assign a hearing examiner to preside over any hearing or(d) The administrator of the division béarings and appeals
review under ss84.30 (18)84.31 (6) (a)85.013 (1)86.073 (3) Mmay set the fees to behaged for any services rendered to the
86.16(5), 86.195 (9) (b)86.32 (1) 114.134 (4) (b)114.135 (9) departmentof workforce development by a hearing examiner
114.20(19), 175.05 (4) (b)194.145 (1)194.46 218.01 (2)bd) under this section in a manner consistent with a federally
2.and(c) 2, (3) (b), (c), () 1., (fm) 1.and(h) and(3c) (d) 218.11 approvedallocation methodologyThe fees shall cover the total
(7) (@)and(b), 218.22 (4) (ajnd(b), 218.32(4) (a)and(b),218.41 cost of the services. o _

(4), 218.51 (5) (apnd(b), 341.09 (2m) (d)342.26 343.69and (e) The administrator of the division of hearings and appeals
348.25(9). may set the fees to be clgad for any services contracted for

(br) Assign a hearingxaminer to preside over any hearing ofndersub.(1m).
acontested case which is required to be condumyetie depast  (4) (&) The department of natural resources shall pay all costs
mentof transportation and which is not conducted by the secret@ifythe services of a hearing examiner assigned to the department
of transportation. under sub(1) (b), according to the fees set under @).(a)

(bu) Assign a hearing examiner to preside over any hearing of(0) The department of transportation shall pay all costs of the
acontested case that is required to be conducted by the depart$iyicesof a hearing examiner assignedder sub(1) (bg) or
of healthand family services and that is not conducted by the s@signedo the department under sufh) (br), according to the
retaryof health and family services. feesset under sul3) (b). _ _

(by) Assign a hearing examiner to preside over any hearing of(c) The department of health and family services shall pay all

acontested case that is required to be conducted by the departi¢fe#gof the servicesf a hearing examineincluding support ser
of workforce development under subtih.of ch.49and that is not VIces,assigned under sufi) (bu) accordingo the fees set under

conductedoy the secretary of workforce development. sub.(3) (c).
(c) Supervise hearing examiners in the conduct of the hearing(d) The department of workforce development shall pay all
andthe rendering of a decision, if a decision is required. costsof the servicesf a hearing examingincluding support ser

(d) Promulgate rules relating to the exercise of the administget!]cg ?ée)ls(zl?ned under sufi) (by), accordingo the fees set under

tor’s and the divisiors powers and duties under this section.
(1m) Uponthe request of an agency that is not prohibited fromc
contractingwith a 3rd party for contested case hearing serviceg , miner including support services, assigned under €Lin)
the administrator of the division of hearings and appeathén accordingito the fees set under suB) ’(e) ’
departmenbf administration may contract with the agency te pro ’
vide the contested case hearing services and may assign a hearir( ) Thedepartment ofransportation shall pay all costs of the

; : . servicesof a hearing examiner assignedder sub(1) (bg) or
tergiTlnerto preside over any hearing performed under sucima assignedo the department under s(b) (br), according to the fee

.. . scheduleunder sub(3) (b).

_(2) (@) The department of natural resources shall notify theyry. 1977 c. 4181(9231(0)2(5.2202 (1) (b) 1983 a. 271985 a. 18%5.16
division of hearings and appeals of every pending hearing ts, 29, 31; Stats. 1985 s. 227.48993 a. 161995 a. 3701997 a. 327.
which the administrator of the division is requiredatsign a hear
ing examiner under sulfl) (b) after the department of natural227.44 Contested cases; notice; parties; hearing;
resourcess notified that a hearing on the matter is required. records. (1) In a contested case, all parties shall ierdéd an

(b) The department of transportation shall notify the divisiopportunityfor hearing after reasonable notidexcept in the case
of hearings and appeals of every pending hearing to which ffeéan emegency reasonable notice shall consist of mailtagice
administratorof the division is required to assign a hearin§ known interested parties at least 10 days prior to the hearing.
examinerunder sub(1) (br)after the department of transportation (2) The notice shall include:
is notified that a hearing on the matter is required. (a) A statement of théme, place, and nature of the hearing,
(c) The department of health and family services stuify  includingwhether the case is a class 1, 2 or 3 proceeding.
the division of hearings and appeals of every pending hearing to(b) A statement of the legal authority and jurisdiction under
which the administrator of the division is requiredaisign a hear which the hearing is to be held, and, in the case of a clpss 2
ing examiner under sufl) (bu)after the department of health ancceeding a reference to the particular statuaes rules involved.

family services is notified that a heariog the matter is required. (c) A short and plain statement of the matters asserted. If the
(d) The department of workforce development shall notify thaatterscannot be stated with specificity at the time the natice
division of hearings and appeals of every pending hearing derved,the notice may be limited to a statement of the issues
which the administrator of the division is requirecassign a hear involved.
ing examiner under sufl) (by) after the department oforkforce (2m) Any person whose substantial interest may bectdd
developments notified that a hearing on the matter is requiredoy the decision following the hearing shall, upon pesons
(3) (a) The administrator of the division of hearings andequestpe admitted as a party
appealsnay set the fees to lohaged for any services rendered (2s) The personnel commission may order consolidation of
to the department of natural resources by a hearing examiaaycase with any other case involving the same parties asrone
underthis section. The fee shall cover the total cost oféineices moreissues arising substantially out of the same circumstances or
lessany costs covered by the appropriation und20£05 (4) (f) closelyrelated circumstances.
(b) The administrator of the division bkarings and appeals (3) Opportunity shall be d@brded all parties to presesti-
may set the fees to behaged for any services rendered to thelenceand to rebut or &r countervailing evidence.
departmenbf transportation by a hearing examiner under this sec (4) (a) In any actiorto be set for hearing, the agency or hear
tion. The fee shall cover the totadst of the services less any costisig examiner may direct the parties to appear before it for a eonfer
coveredby the appropriation under20.505 (4) (f) enceto consider:

(e) The agencgontracting out for contested case hearing ser
esunder sub(1m) shall pay all costs of the services of a hearing
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1. The clarification of issues. Hearingexaminer did not abuse discretion in failing to interpreter Kropiwka

. . - v, ,DILHR, 87 W (2d) 709, 275 NW (2d) 881 (1979).
2. The necessity or deSIrablllty of amendments to the pleadProceduraUue process is violated when scope of hearing exceeds notice; parties

ings. haveright to be apprisedf issues to insure right to be heard. Bracegirdioard
3. The possibility of obtaining admissions of fact and of doc@f Nursing, 159 W (2d) 402, 464 NW (2d)11(Ct. App. 1990).
mentswhich will avoid unnecessary pI’OOf Reprimandmay be imposed only afterfafding opportunity for hearing ggo-
o " videdfor in a class 2 contested case. 67 ABgn. 188.
4. The limitation of the number of witnesses. Administrative Review of DNR Decisions. Boldt. isVLaw July 1993.
5. Such other matters as may aid in the dispositiothe®f
action. 227.45 Evidence and official notice. In contested cases:

(b) The agency or hearing examiner presiding at a conferencg1l) Exceptas provided in $s4.9.52 (3)and901.05 an agency
underthis subsectioshall make a memorandum for the recordr hearing examiner shall not be bound by common law or-statu
which summarizes the action taken at the conference, the ameagly rules of evidence. The agency or hearing examiner shall
mentsallowed to the pleadings and the agreemendde by the admitall testimony having reasonable probative value, but shall
partiesas toany of the matters considered, and which limits thexcludeimmaterial, irrelevanor unduly repetitious testimony or
issuesfor hearing to those not disposed ofemimissions or agree eyjgencethat is inadmissible under@1.05 The agency or hear
mentsof the parties. Such memorandum shall control the subjgy examinershall give efect to the rules of privilege recognized
quentcourse ofthe action, unless modified at the hearing te pre, ', Basic principles of relevancgateriality and probative
ventmanifest injustice. force shall govern the proof of all questions of fact. Objections to

(5) Unlessprecluded by lawinformal disposition maye g\ iqentiaryoffers and ders of proof of evidence not admitted
madeof any contested case by stipulation, agreed settlenwnt, may be made and shall be noted in the record

sentorder or default. In any proceedingwhich a hearing is ; . . .
requiredby law if there is no suchearing, the agency or hearing (2) All evidence, including records and documents in the pos

examinershall record in writing the reason why no such hearirggSSiorof theagency or hearing examiner of which the agency or

was held, and shall make copies available to interested persdaringexaminer desires to avail himself or herssfiiall be duly
(6) The record in a contested case shall include: offeredand made a part of the record in the case. Every party shall

(a) Al applications, pleadingsjotions, intermediate rulings be afforded adequate opportunity to rebut deotountervailing

andexhibits and appendices thereto. evidence. . . L .
(b) Evidence received or considered, stipulations and admis (3) An agency or hearing examiner may takieial notice of
sions. any generally recognized fact or any established technical or

() A statement of mattersfisfally noticed scientific fact; but parties shall be notified either before or during

. o .__the hearing or by full reference in preliminary reports or other
the(lfjgonQueSt'ons and fefrs of proof, objections, and rulings,yise of the facts so noticed, and they shall ierdéd an opportu

o o . nity to contest the validity of the fafial notice.
(¢) Any proposed findings or decisions and exceptions. (4) An agency or hearing examiner shall takicifl notice of

(f) Any decision, opinioror report by the agency or hearingg| ryles which have beguublished in the \consin administra
examiner. . _ tive code or register
(7) All staf memorandand stdfdata, not admitted as evi 5y pocumentaryevidencemay be received in the form of

dencein a contested case, which are submitted to the hear&ﬂ)iesor excerpts, if the original is not readily available. Upon

examineror officials of the agency in connectiavith their con : : .
siderationof the case, are not part of théi@&l record but shall \r,a?# fﬁépc?rrig?nsafha” be given an opportunity to compare the copy

bemade a part of the file and shall be served on all partiay. L
party may within 10 days of service of such memoranda or data, (6) A party may conduct cross—examinatioreasonably
submitcomments thereon to the examiner dicafls and such equiredfor a full and true disclosure of the facts.
commentsshallalso be served on all parties and placed in the file. (6m) A party’s attorney of record may issue a subpoena to

(8) A stenographic, electronic or other record of oral proceegPmpelthe attendance of a witness or fireduction of evidence.
ingsshall be made in argtass 2 or class 3 proceeding and in anf subpoena issued by an attorney must be in substantially the
classi1 proceeding when requested by a palgch agency may sameform as provided in 805.07 (4)and must be served the
establistrules relating to the transcription of the record into a writhannerprovided in s805.07 (5) The attorney shall, at thiene
tentranscript and the providing of free copies of the writtentranf issuance, send a copy of the subpoena to the appeal tribunal or
script. Rules may require a purpose for transcription which &herrepresentative dhe department responsible for conducting
deemedy the agencyo be reasonable, such as appeal, and if thise proceeding.
testis met to the satisfa’ction tfe agencythe record shallbe tran  (7) |n any class 2 proceeding, each party shall have the right,
scribedat the agency’ expensegxcept that in preparing the prior to the date set for hearirtg,take and preserve evidence as
recordfor judicial review of aecision that was made in an appe%rovidedin ch.804. Upon motion bya party or by the person from
ig‘ielr 453(25)76?;3(()221?( ‘IS (grr;m)ﬁ:ablrtégg?(;lsﬁ?kbcee(tar(:r?gcrlijl?gg; , Whomdiscovery is sought iany class 2 proceeding, and for good
theéxpense of the -party petitioning for judicial revieRules may causeshown, the hearing examiner magke any order in accord

} ag%cewnh s.804.01which justice requires to protect a party orper

requireashowing of impecuniousness or financial need as a b Sl from annovance. embarrassment. oppression. or undue bur
for providing a free copy of the transcriptherwise a reasonable y ' » OpP i
denor expense. In any class 1 or class 3 proceeding, an agency

compensatorjee may be chged. If any agency does not pro . ; . :
mulgatesuch rules, then it must transcribe taeord and provide May by rule permit the taking and preservation of evidence, but

free copies of written transcripts upon request. In any event, ‘BrfVery suctproceeding the taking and preservation of evidence

agencyshall not refuse to provide a written transcript if the pers&hall be permitted with respect to a witness:

making the request pays a reasonable compensatory fee for th¢a) Who is beyond reach of the subpoena of the agertugasr

transcriptionand for the copy This subsection does not applying examiner;

wherea transcript fee is specifically provided by law _ (b) Who is about to go out of the state, not intending to return
(9) Thefactual basis of the decisi@hall be solely the evi i, time for the hearing;

denceand matters ditially noticed. . R .
History: 1975 c. 4141977 c. 26418 1985 a. 183s.32, 52,55 (1) Stats. 1985 () Who iss0 sick, infirm or aged as to make it probable that

s.227.44;1993 a. 161997 a. 237 the witness will not be able to attend the hearing; or
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(d) Who is a member of the legislature, if any committee of the a final decision of the agency subject to judicial review under
sameor the house of which the witness is a member is in sessisr$27.52 The department of transportation may petition for-judi

providedthe witness waives his or her privilege. cial review

History: 1975 c. 945.3; 1975 c. 414s.9, 10, 12; Stats. 1975 s. 227.08977 c. i i i
277,418 447, 1979 c. 162208 1985 a. 182.33; Stats. 1985 s. 227.45989 a. 139 (8) With respect to contested cases except a hearing or review
19912, 269 assignedo a hearing examiner undef87.43 (1) (bg)an agency

Wherethere is evidence that a rule promulgabgcan administrative agency is May by rule or in a particular case may by order:

foundedon a particular source, it is reasonable to resort to such source to interpret th ; ; ; i ;
rule, but ultimately it is the course of reliance on the source, the uniform administr ‘ia) Direct that the hearlng examinerdecision be the final
decisionof the agency;

tive interpretation of the rule, that gives the interpretation validity and not the sou

iég(;lf. Employers Mut. Liability Ins. Co..W\LHR Dept. 62 W (2d) 327, 214 N\(2d) (b) Except as provided in suf2) or (4), direct that the record
' be certified to it without an intervening proposed decision; or
227.46 Hearing examiners; examination of evidence (c) Direct that the procedure in siiB) befollowed, except that

by agency. (1) Except as provided under 227.43 (1) an in aclass 1 proceeding both written and orgliarent may bém-
agencymay designate anfafial of the agency or an employe onited.

its staf or borrowed from another agency under26.901 or (4) Notwithstanding any other provision of this section, in any
230.047as a hearing examiner to preside over any contested casatestedtase, if a majority of the fiials of the agency who are

In hearings under 19.52 a reserve judge shall be appointedo render the final decision have not heard the case or read the
Subjectto rules of the agencgxaminers presiding at hearingsecord,the decision, if adverse to a party to the proceeding other

may: thanthe agency itself, shall not be made until a proposed decision
(a) Administer oaths and fmations. is served upon the parties andapportunity is dbrded to each
(b) Issue subpoenas authorized by law and enforce subpodifiéy adversely dected to file objections and present briefs or
unders.885.12 oral agument to the ditials who are to render the decision.

Exceptas provided in 227.47 (2) the proposed decisiahall
ontaina statement of the reasons therefor and of each isfa of
r law necessary to the proposed decision, prepared by the hearing

(c) Rule on ders of proof and receive relevant evidence.
(d) Take depositions drave depositions taken when permitte

by law. _ examiner or a person who has read the recbing.parties by writ
(e) Regulate the course of the hearing. ten stipulation may waive compliance with this subsection.

_ (f) Hold conferences for the settlement or simplification of the (5) In any class 2 proceeding, if tdecision to file a complaint

issuesby consent of the parties. or otherwise commence a proceeding to impasanation or pen

(g) Dispose of procedural requests or similar matters. alty is made by one or more of théicifils of the agencythe hear
(h) Make or recommend findings of fact, conclusions of laifig examiner shall not be arfiofal of the agency and the prece

anddecisions to the extent permitted by law duredescribed in sulf2) shall be followed. _ N
(i) Take othemction authorized by agency rule consistent with (6) Thefunctions of persons presiding at a hearing or partici
this chapter patingin proposed or final decisions shall be performednn

(2) Except as provided in suf2m) and $227.47 (2)in any impartialmanner A hearing examiner or agencyfiofal may at
contestectase which is a class 2 or class 3 proceeding, wher@hy time disqualify himself or herself. In class 2 and 3 proceed
majority of the oficials of the agency who are tender the final ings,on the filingin good faith of a timely and didient afidavit
decisionare not present for the hearing, the hearing examiner péPersonabias or other disqualification of a hearing examiner or
siding at the hearing shall prepare a proposed decision, includRf§jcial, the agency or hearing examiner shall determine the matter
findings of fact, conclusions of lavorder and opiniorin a form  aspart of the record and decision in the case.
thatmay be adopted as the firigcision in the case. The proposed (7) (&) Notwithstanding any other provision of lailte hear
decisionshall bea part of the record and shall be served by thieg examiner presiding at a hearing may order such protective
agencyon all parties. Each party adverselfeafedby the pre measuresis are necessary pootect the trade secrets of parties to
poseddecisionshall be given an opportunity to file objections téhe hearing.
the proposed decision, briefly stating tremsons and authorities  (b) In this subsection, “trade secret” lias meaning specified
for each objection, and togre with respect to them before then s.134.90 (1) (c)
officials who areto participate in the decision. The agency may (g) |f the hearing examiner assigned unde?25.43 (1) (b)
direct whether such gument shall be written or oral. If anyengersthe final decision in a contested case and the decision is
agency'sdecisionvaries in any respect from the decision of thgpjectto judicial review under £27.52 the department of natu
hearingexaminerthe agencyg decision shall include an explana g resources may petition for judicial reviewf the hearing
tion of the basis for each variance. . _examinerassigned under 827.43 (1) (bryenderghe final degi

(2m) In any hearing or review assigned to a hearing examingpn in a contested case and the decision is subject to judicial
unders. 227.43 (1) (bg)the hearing examiner presidingtaé yeyiewunder s227.52 the department of transportation may-peti
hearingshall prepare a proposed decision, including findings ghn for judicial review
fact, conclusions of layorder and opinion, in a form that Mg pistory: 1975 c. 94.3; 1975 ¢. 4141977 c. 196.13L; 1977 c. 277418 447,
adoptedas the final decision in the case. The proposed decisisf9c. 208 1983 a. 18%.329 (2) 1985a. 291985 a. 183s.33g, 57; 1985 a. 236
shallbe a part of the record and shall be served by the divisionS§¥s-1985 s. 227.461987 a. 3651993 a. 16 _
hearingsand appeals in theepartment of adminisiration on all, SE7ey e shod ettt ety oteee o (apiher e cace
parties. Each party adverselyfatted by the proposed decisior(19s0). ’ '
shall be given an opportunity to file objections to f®posed Agedncy’s?_ecision not tt:.f‘a%c%pttthhe hearing exam'sfnte'hrd(?r c:n groggqs tfhat

isi ithi i i iti@djeredsanctions were justifie e “seriousness of the facts” wadiagisnf.
?oerccl-:‘sggﬂ\/\gg}g]ctllgg?g?lﬁbtrcl)egg}/es\t/attw?gs]s;gffoo?t?earlg%SPJP:?# gégiv Chiropractic E)!aminin@dy, 167 W (2d) 187, 481 NW (2d) 638 (Ct. App.
administratorof the division of hearings and appeals. The admin Theagencynot the hearing examinés responsible for credibility determinations.
istratorof the division of hearings and appeals may direct wheth#@henthe agency reverses the examiner the agency must state the basis for rejecting

i iai efindings and give the reason why it made its independent finding. It is a denial of
suchamgument shall be written or oral. If the decision of thglueprocess if the agency makes a determination without benefit of the examiners

administratorof the division of hearingand appeals varies in anyfindings, conclusions and impressions of the testimétakesv. LIRC, 187 W (2d)
respectrom the decision of the hearing examirtbe decision of 581,523 NW (2d) 155 (Ct. App. 1994).

the administrator ofthe division of hearings and appeals shall Sub.(5) requires use of a hearing examiner if an examining board member partici

; H R ; ; patesin the decision to commence a proceeding against a licensee, but does not
In.dUdean expla}natlon of the ba§|§ f,eaCh varlar_mce. The deci requiresuch use if a board member is involved only in the investigaidrtty. Gen.

sion of the administrator of the division of hearings apgpeals 52.
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Discussiorof circumstances under which hearing examiner has power to entertain (¢) “State agency” does not include the citizens utility board.
motionto dismiss proceedings. 68 Attgen. 30.

Witnesssubpoenaed under (1) must attend continued or postponed hearing _anc(f) “Substantially justified” means having a reasonable basis

remainin attendance until excused. 68 AtBen. 251. in law and fact.
o . . (3) In any contested case in which an individual, a smal non
227.47 Decisions. (1) Except as provided isub.(2), every profit corporation or a small business is the prevailing party and
proposecbr final decision of an agency or hearing examiner fokhmits a motion for costs under this section, the hearing
lowing a hearing and every final decision of an agency shafl beayaminershall award the prevailingarty the costs incurred in
writing accompanied by findings of fact and conclusions of lawWgnnectionwith the contested case, unless the heaei@gniner
Thefindings of fact shall consist of a concise and separate stg{fqs that the state agency which is the losing party was substan
mentof the ultimate conclusions upon each material issue of fagfily justified in taking its positiorr that special circumstances
without recital of evidence. Every proposedioal decision shall gaxistthat would make the award unjust.
include a list of the names and addresses of all persons who,y |y getermining therevailing party in cases in which more
appearedefore theagency in the proceeding who are considergg,one issue is contested, the examiner shall take into account
partiesfor purposes of review under227.53 The agency shall ¢ reative importance of each issue. The examiner shall provide
by rule establish a procedure for determination of parties. o hartial awards of costs under this section based on determina
(2) Exceptas otherwise provided in this subsection, & pr¢ions made under this subsection.

posedor final decision of the personnel commission, hearing (5) If the hearing examiner awards costs under(@phe or

examineror arbitrator concerning an appeal of the decision of ﬂ%ﬂeshall determine the costs under this subseatiarept as med
secretaryof employment relations made unde230.09 (2) (@01 jfied under sub(4). The decision on the merits thfe case shall

(d) shall not be accompanied by findings of factonclusions of be placed in a proposed decision and submitted und22 &7

law. If within 30 days after the commission issues a decision 184557 48 The prevailing party shall submit, within 30 days
suchan appeal either party files a petition for judicial review of thgxer service of theproposed decision, to the hearing examiner and
d‘?c's.'ont%”(tj%r] 3227t.53;]andf]‘||I%s a wk?tten rt1_(t)_t|cwnh the COm 14 the state agency which is the losing party an itemized applica
missionthat the party has filed such a petition, doenmission ,, o fees and other expenses, including an itemized statement
shallissue written findings of fact and conclusiaidaw within ~ ¢.0 any attorney or expert witness representingppearing on
90d de}ys afte:j_recelpt dhte ?ct’ﬁci: dThe cou[jt shalllste}y the Propenaifof the partystating the actual time expended and the rate at
Ceﬁﬁgjg?@g c'r:g g?gel'g?% 41519'7'; 0'2%313‘82 acggg sus$|5?7n§{ats which fees and other expenses were computed. The state agency
1985s. 2y2'7.47199'3 a 16491 ’ ’ e " whichis the losing party has 15 working days from the date of

Although its procedures are not subject to ch. 227, the firdfitie city of Mit ~ receiptof the applicatiorto respond in writing to the hearing
WﬁukeeBparld of Fire efmld PolicE Cﬁ(;jmmissiofners Véas ﬁtsﬁht ii1n failing to specify  examiner. The hearing examiner shall determine the amount of
what particular wrongful acts the faders performed or wi those acts constitute H H 5 ra H H
condSctunbecoming%n titer under the c?rcumstances, ar¥d in failing to make-se ostsusing the criteria Spe(_:lfled 'n_&l4'24_5 _(S)and includean
ratefjncéings as to eaqft_)ffi(f;e;,j .becaufs? in madking itls d.etermifn?tion_ th?1 board i©rderfor payment of costs in the final decision.
requiredto state specific findings of fact and conclusions of law in the manner 1 el i H i Halt i
reguiredof state ang)encies unde?this section. State ex refieddah v Board, 247 (6) A final deCISIOn ur.]d.er SUKZB) IS SUbJeCt t(.) JUdICIa'ev.IeW
W 77, overruled. Edmonds Board ofFire & Police Commrs. 66 W (2d) 337, 224 Unders.227.52 If theindividual, small nonprofit corporation or
NW (2d) 575. smallbusiness is the prevailing party in the proceeding for judicial

i . . review, the court shall make the findings applicable under s.

227.48 Service of decision. (1) Every decision when g14 245and, if appropriate, award costs related to that proceeding
made, signed and filed, shall be served forthwith by personghders.814.245 regardless of who petitions for judiciaview
delivery or mailing of a copy to each party to the proceedings g addition, the court oreview may modify the order for payment
to the partys attorney of record. . . of costs in the final decision under s(b).
_ (2) Eachdecision shall include notice of any right of the-par (7) an individual is not eligible to recover costs under this sec
tiesto petition for rehearing and administrative or judicial revieon it the persors properly reported federal adjusted gross
of adverse decisions, the time allowed for filing each petéfwh incomewas $150,000 or more in each of the 3 calendar years or
identification of the party to be named as respondent. No tilgrespondingiscal years immediately prior to the commence
periodspecified under £27.49 (1Yor filing a petition forrehear  mentof the case. This subsection applies whether the person files
ing, under s227.53 (1) (ajor filing a petition for judicial review ne tax return individually or in combination with a spouse.
or under any other section permitting administrative review of an (8) If a stateagency is ordered to pay costs under this section,

agency decision begins to run until the agency has complied Wit o sts shall be paid from the applicable appropriation under s.

this subsection.
History: 1975 c. 94.3;1975 c. 414s.13, 17, Stats. 1975 s. 22711981 c. 378 20'865(1) (a) (g) or (q) . N
1985a. 182ss.33rm 57; Stats. 1985 s. 227.48. (9) Eachstate agency that is ordered to pay costs uthier

Serviceof adecision is complete on the date of its mailing regardless of its recectionor thatrecovers costs under sib0) shall submit a report
?%/dt?goasddressee. In re Proposed Incorporation of Pewaukee, 72 W (2d) 593, 241&1"{Mually,as soon as practicable after June 30, to the chief clerk
: of each house of the legislature, for distribution to the appropriate
227.485 Costs to certain prevailing parties. (1) The leg Standingcommittees under 3.172 (3) the numbemature and
islatureintends that hearing examiners and courts in this ste@ghountsof the claims paid, thelaims involved in the contested
wheninterpreting this section, be guided by federal casgdaw ¢aSe in which the costs were incurred, the costs recovered under
of November 20, 1985, interpreting substantially similar proV§ub.(10) and anyother relevant information to aid the legislature

sionsunder the federal equal access to justicesadiSC 504  In evaluating the ééct of this section. _ _
(2) In this section: (10) If the examiner finds that the motion undeib.(3) is
« : P : -frivolous, the examiner may award the state agency all reasonable
() "Hearing examiner” means the agency or hearing examui }gtsin responding to the mation. trder to find a motion to be

conductingthe hearing. frivolous, the examiner must find one or more of the following:

lsgb())loNg?{]%mf't corporation” hashe meaning designated in s. (&) The motion was submitted in bad faith, solely for purposes
' ) of harassing or maliciously injuring the state agency

(c) “Small business” means a businestity, including its b)Y Th ; th At K hould h
affiliates, which is independently owned and operated, and which (?) The party or the party'attorney knewor should have
employsfewer than25 full-time employes or which has gros&"°Wn: that the motiorwas without any reasonable basis in law

or equity and coulahot be supported by a good faitgament for

annualsales of less than $2,500,000. - i e

d) “Small nonorofit corporation” means a nonorofit cor ranextensnon, modification or reversal of existing .law
_(d) “Small nonprofit corporation” means a nonprofit COrpora iciory: 1985 a. 52Stats. 1985 . 22715; 1985 a. 182s.335 57: 1985 a. 332
tion which employs fewer than 25 full-time employes. s.253 Stats. 1985 s. 227.485987 a. 1861997 a. 2779.
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Factthat government loses case dnesjustify automatic imposition of fees and requiredin the ordinary course of its regulatory functiongbg

costs; award depends upon whether governnseptsition has guable merit. of the agenc
Behnkev. DHSS, 146 W (2d) 178, 430 NW (2d) 600 (Ct. App. 1988). gency ) o

(2) A hearing examiner or other agencyiaél or employe
227.49 Petitions for rehearing in contested cases. involvedin the decision—making process who receamgx parte

(1) A petition for rehearing shall not be a prerequisite for appez@mmunicationin violation of sub(1) shall place on the record
or review Any person aggrieved by a final order majthin 20  of the pending matter the communication, if written, a memoran
daysafter service of the orddile a written petition for rehearing dumstating the substance of the communication, if oral, alt writ
which shall specify in detail the grounds for the relief sought ariéin responses to theommunication and a memorandum stating
supportingauthorities. An agency may order a rehearing on itge substance dill oral responses made, and also shall advise all
own motion within 20 daysifter service of a final ordefThis sub  partiesthatthe material has been placed on the record; however
sectiondoes not apply to 47.025 (3) (€)No agency is required anywriting or memorandum which would not be admissibte
to conduct more than one rehearing based on a petition for reh#ae recordif presented at the hearing shall not be placed in the
ing filed under this subsection in any contested case. record,butnotice of the substance or nature of the communication
(2) The filing of a petition for rehearing shall not suspend @hallbe given to all parties. Any partiesiring to rebut the com
delaythe efective date of the ordeand the order shall takefeft Municationshall be allowed to do so, if the party requests the
onthe date fixed by the agency and shall continuefatefinless opportunityfor rebuttal within 10 days after notice of t@mmu

the petition is granted or until the order is superseded, modifigtication. The hearing examiner or agencyi@él or employe
or set aside as provided by law may, if deeming it necessary to eliminate thfeef of an ex parte

(3) Rehearing will be granted only on the basis of: c%mrl:unlcatlon received, k\lNlltlhgraW from:jhe proceeding, in
, which case a successor shall be assigned.

(@) Some material error of law History: 1975 c. 94.3; 1975 c. 4141977 c. 4181985 a. 183.33( Stats. 1985

(b) Some material error of fact. 5.227.50.

i 1 . Failureto notify parties of receipt of ex parte communication was harmless error
rev(gzsen-)rrh%oﬂﬁ‘;%\ézrgrggrgﬁévv%f&%%el dﬁgir;]tg’vgtégg% |ct3?e Seebactv. Public ServComm. 97 W (2d) 712, 295 NW (2d) 753 (Ct. App. 1980).

viously discovered by due diligence. 227.51 Licenses. (1) When the grant, denial or renewal of
_ (4) Copiesof petitions for rehearing shall be served on ali pag license is required to be preceded by nagice opportunity for
tiesof record. Parties may file replies to the petition. hearing the provisions ofhis chapter concerning contested cases

(5) Theagency may order a rehearing or enter an order wilpply.
referenceo the petition without a hearingnd shall dispose of the  (2) Whena licensee has made timelpd suficient applica
petition within 30 days after it is filed. If the agency does not ent@sn for the renewal of a license or a new license with reference to
an order disposing of the petition within t8@-day period, the any activity of a continuing nature, the existing license does not
petitionshall be deemed to have been denied as of the expiraéxpire until the application has been finally acted upon by the
of the 30—day period. agencyand, if the application idenied or the terms of the new
(6) Upongranting a rehearing, the agency shall setiatter licenseare limited, until the last day for seeking review of the
for further proceedings as soon as practicable. Proceedings upgencydecision or a later date fixed by ordsrthe reviewing
rehearingshall conform as nearly may be to the proceedings in eourt.
original hearing except as the agency may otherwise direct. If in(3) Exceptas otherwise specifically provided by lavo reve
the agencys judgment, after such rehearing it appears that tbation,suspension, annulment or withdrawal of any license is law
original decision, order or determination is in any respect unlaful unlessthe agency gives notice by mail to the licensee of facts
ful or unreasonable, the agency may reverse, change, neodifypr conduct which warrant the intended action and the licensee is
suspendhe same accordinglyAny decision, order atetermina  givenan opportunity to show compliance with all lawful require
tion made after such rehearing reversing, changing, modifyingrmentsfor the retention ofhe license. If an agency finds that pub
suspendinghe original determinatioshall have the same forcelic health, safety or welfare imperatively requires eyaecy

andeffect as an original decision, order or determination. actionand incorporates a finding to theffect in its ordersum
Stel;ltlsstloggg é%g 7C-4 %45-3: 1975 c. 4141977 c. 1391979 c. 2081985 a. 183.33t  mary suspension of a licenseay be ordered pending proceedings
This section does not require service of a petition for rehearing within 20 daysfgir revocation or other action. Such proceedlngs shall be

serviceof the order: only fiing. DOR.\Hogan, 198 W (2d) 792, 542 NW (2d) 148 Promptly instituted and determined.
(Ct. App. 1995). History: 1975 c. 4141985 a. 183.33t, Stats. 1985 s. 227.51.
Summary suspension of occupational licenses discug€edtty. Gen. 10.

227.50 Ex parte communications in contested cases. . . . ) o
(1) (a) In acontested case, no ex parte communication relatigg7-52 Judicial review; decisions reviewable.  Adminis
to the meritsor a threat or &ér of reward shall be made, beforerative decisions which adverselyfeét the substantial interests of
adecision is rendered, to the hearigminer or any otherfafial ~ any person, whether by action or inaction, whethérraétive or
or employeof the agency who is involved in the decision—makinfegativein form, are subject to review as provided in this chapter
processhy: exceptas otherwise provided by law and exdeptthe following:

1. An official of the agency or any other public employe or (1) Decisionsof the department of revenagher than deei
official engaged in prosecution or advocacy in connection wigipnsrelating to alcohol beverage permits issued undet 2.
the matter under consideration or a factually related matter; or (2) Decisions of the department of employe trust funds.

2. A party to the proceeding, or any person who directly or (3) Thosedecisions of the division of banking that are subject
indirectly would have a substantial interest in the proposed ageteyreview prior to any judicial reviewby the banking review

actionor an authorized representative or counsel. board.

(b) Paragraplfa) 1.does not apply to an advisory $tahich (4) Decisionsof the ofice of credit unions.
doesnot participate in the proceeding. (5) Decisions of the division of savings and loan.

(c) This subsection does not apply to an ex parte communica (6) Decisions of the chairperson of the elections board.
tion which is authorized or required by statute. (7) Thosedecisions othe department of workforce develop

(d) This subsection doemt apply to an ex parte communicamentwhich are subject to revierior to any judicial reviewby
tion by anofficial or employe of an agency which is conductinghe labor and industry review commission.

aclass 1 proceeding. History: 1975 c. 4141977 c. 187418 1981 c. 7996, 391, 1983 a. 27122, 183

(e) This subsection does not appl communication made 2’3287.1985 a. 183.35; Stats. 1985 s. 227.52995 a. 2%s.6233 9130 (4) 1997 a.

to an agency in response to a reqbgshe agency for information — Cross-reference: See s50.03 (1) for review under subchapter | of chapter 50.
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Legislative Council Note, 1981 Theamendment to s. 227.15 applies court reviewdecision,and the grounds specified in227.57upon which peti

underch.227 to revocations, suspensions and nonrenewals by the department of i e
mits isstied by it [Sill 300-A] fiher contends that the decision should be reversed or modified.

An order of the tax appeals commission refusing to dismiss proceedings for IJdR€ pet_ition may be amended, by leave Of_ court, though th_e tim_e
of jurisdiction is not appealableecause the merits of the case are still pending. Pasftr serving the same has expired. The petition shall be entitled in

v Dept. of Revenue, 58 W (2d) 346, 206 NW (2d) 157. the name of the person serving it as petitioner and the nathe of

The requirements of ss. 227.15 and 227.16 (1), 1983 stats. [now ss. 227.52 . s -
227.53(1)], for standing to seek review of an administrative decision, do not cre %nCyWhose decision is sought to be reviewedespondent,

separatand independent criteria, but both sections essentially relaire be ag%r | except thain petitions for review of decisions of the following
sonaggrieved for standing purposes, one must have an interest recognized by i H i
the subject matter which is injuriouslyfa€ted bythe decision. \gconsins Environ %@n_mesthe latter agency specmed shall be the named respon
mentalDecade, Inc. WPSC, 69 W (2d) 1, 230 NW (2d) 243. ent:

An order of the employment relations commission directing an election and deter 1, The tax appeals commission, the department of revenue.
mining the bagaining unit under 11.70 (4) (d)is not reviewable. At Allis v . . L .
WERC,72 W (2d) 268, 240 NW (2d) 416. 2. The banking review board, the division of banking.

Seenote to 11.07, citing WERC yvTeamsters Local No. 563, 75 W (2d) 602, 250 3. The credit union review board, thdioé of credit unions.
NW (2d) 696. ’

Unconditionalinterim order by Public Service Commission fixing utility rates 4. The SaVing_s and Ioap_ reVie\{V board,_ the division Qf savings
pendingfinal determination is reviewable where no provision was made for refurghd loan, except if the petitioner is the division of savings and

of excess interim rates. Friends of EartFPublic Service Commission, 78 W (2d) il i ; i
388, 254 NW (2d) 299. loan, the prevailing parties before the savings and loan review

Decisionof PSC not to investigate under 196.28 and 196.29 was a nonreviewas\g,ardSha” be the named respondents.

discretionarydetermination. Reviewable decisions definedfis. Environmental 5. The savings bank review board. the division of savings and
Decadev. Public Service Comm. 93 W (2d) 650, 287 NW (2d) 737 (1980). ) . " . P .

Seenote to 808.03, citing Bearns DILHR, 102 W (2d) 70, 306 Nw (2d) 22 10aN. €xcept if the petitioner e division of savings and loan, the
(1981). prevailing parties before the savingsnk review board shall be

Becauseppointment to dite was administrative decision, challenge of appointthe named respondents.

i . i 1MW " .
gﬁ?tz%ﬂlf'gfé‘k’vk\’,e(%?daeogr}d&r ,&“;;_C{‘ggg?a‘e ex rel. Frederick Cox, (c) A copy of the petition shall be served personally or by-certi

A declaratory judgment action was improper where the padiidinot pursue any  fied mail o, when service is timelgdmitted in writing, by first
g‘ég‘z"é?“’:&%g‘efé%%;’”dmh- 227. Tunkow v DNR, 216 W (2d) 272, 576 NW (2d) c|ass mail, not later than 3fays after the institution of the pro
Administrative decisionseligible for judicial review in Wsconsin. Klitzke, 61 Ceedmg’_up_on ea_Ch party WhO appeared befo_re the agency in the

MLR 405. proceedingn which the decision sought to viewed was made

or upon the partg attorney of recordA court may not dismiss
227.53 Parties and proceedings for review . (1) Except the proceeding for review solelyecause of a failure to serve a
asotherwise specifically provided by laany person aggrieved copy of the petition upon party or the partg attorney of record
by a decision specified in 827.52shall be entitled to judicial unlessthe petitioner fails teerve a person listed as a party for pur
reviewthereof as provided in this chapter posesof review in the agency'decision under 827.47or the per

(@) 1. Proceedings for review shh# instituted by serving a son’sattorney of record.

petition therefor personally or by certified maibon the agency  (d) The agency (except in the case of the tax appeals commis
or one of its diicials, and filing the petition in the 6i€e of the sionand the banking review board, the credit union review board,
clerk of the circuit court for theounty where the judicial review the savings and loan review board and the savings bank review
proceedingsre to be held. If the agency whose decision is sougitfard)and all parties to the proceeding beforesfitall have the
to be reviewed is the tax appeals commission, the bankingw right to participate in the proceedings for reviehe court may
board,the credit union review board, the savings and loan revigiérmitother interestegersons to intervene. Any person petition
board or the savings bank review board, the petition shall hgg the court to intervene shall serve a copthepetition on each
servedupon both the agency whose decision is sought to B&rtywho appearetiefore the agency and any additional parties
reviewedand thecorresponding named respondent, as specifiggithe judicial review at least 5 days prior to the date set for hearing
underpar (b) 1.to 5. onthe petition.

2. Unless a rehearing is requested und228.49 petitions  (2) Every person served with the petition for review as-pro
for review under this paragraph shall be served and filed within 3@ed in thissection and who desires to participate in the proceed
days after the service of the decision of the agency upon all pariigss for review thereby instituted shall serve upon the petitioner
unders.227.48 If a rehearing is requested unde227.49 any within 20 days after service of the petition upon such person, a
party desiring judicial review shall serve and file a petition fopotice of appearance clearly stating the persqasition with ref
reviewwithin 30 days after service of tieeder finally disposing erence to each material allegation in the petisindto the afirm-
of the application for rehearing, or within 30 days afterfih@  ance,vacation or modification of the order decision under
dispositionby operation of law of any such applicationffieheas review. Such notice, other than by the named respondent, shall
ing. The 30-day period faerving and filing a petition under thisajsobe served on the named respondent and the attorney general,
paragrapftommences on the day after personal servioeaing  andshall be filed, together with proof of required service thereof,
of the decision by the agency with the clerk of the reviewing court within 10 days after such ser

3. If the petitioner is a resident, the proceedings shall be heide. Service of all subsequent papers or notices in such proceed
in the circuit court for the county where the petitioner residesg needoemade only upon the petitioner and such other persons
exceptthat if the petitioneis an agencythe proceedings shall beashave served and filed the notice as provided in this subsection
in the circuit court for the county where the respondent resides @nthave been permitted to intervene in said proceeding, as parties
exceptasprovided in ss77.59 (6) (b)182.70 (6)and182.71 (5) thereto,by order of the reviewing court.

(9). The proceedings shall be in the circuit court for Dane countyHistory: 1971 c. 2481975 c. 94.3; 1975 c. 4141977 c. 265.75; 1977 c. 187
if the petitioner is a nonresident. If all parties stipulate and ttﬂ?gg 3323%%%%3 111%512 124231-11&%5{;352 ;-133275232757? Stats. 1985 s. 227.53;
courtto which the parties desire to transfer the proceedings agré ecircuit court has no jurisdiction of an appeal from the tax appeatsnission

the proceedings may be held in tbeunty designated by the par ynerethe petition for review was served only on the department of revenumand
ties. If 2 or more petitions for review dfie same decision are filedonthe commission within the allowed 30 days. BrachBept. of Revenue, 48 W

in different counties, the circuit judge for the county in which @) 184, 179 NW (2d) 921.

P ; i + + ; Service orthedepartment of a notice of appeal by ordinary mail, when received
petitionfor review of the decisiowas first filed shall determine ;| 2= "% 1ot promptly objected to is good service. Servicestafmember of

the venue fofjudicial review of the decision, and shall order transne department is sfi€ient if in the past that individual has represented himself as
fer or consolidation where appropriate. agent and as attorney for the departmétamilton v ILHR Dept. 56 W (2d) 673,

- - . 203NW (2d) 7.
(b) The petition shall state theture of the petition&s inter An appeal will not lie from an order denying a petition to reopen an earlier PSC

est, the facts showing that petitioner is a person aggrieved by dk@rwhere no appeal was taken from the order or the order denying rehearing within
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30days. dwn of Caledonia.vPublic Service Comm. 56 W (2d) 720, 202 NW (2d)court the additional evidence together with angdified or new

912. T s
Failureto strictly comply with the caption requirements of (1) does not divestf‘lﬂndmgs or deCI.SIOn' . L . _,

courtof jurisdiction if all other jurisdictional requirements are met. Evaiept. (2) Proceedingsor review ofadministrative agency decisions

of Local Affairs & Development, 62 W (2d) 622, 215 NW (2d) 408. asprovided in this chapter may be brought on for trial or hearing

Where the taxpayer failed to serve a copy of his petftoreview of a decision i ) ; f ;
and order of the tax appeals commission upon the department of revenue withiﬁgany time upon not less than 10 days’ notice given after the expi

days, the circuit couttadno jurisdiction. Cudahy.\Dept. of Revenue, 66 W (2d) rationof the time for servicef the notices provided in 827.53
253, 224 NW (2d) 570. @

).
Theimplied authority of the PSC under various provisionshofl96, to insure that i ; [F RN ;1
future supplies of natural gas will remain @ssonably adequate andfmiént as (3) Within 20 days after the time SpeCIerd ir2&7.53for fi

practicablendicates a legallyecognized interest of the environmental group meming notices of appearance eny proceeding for revigwany

bersliving in the area &écted by the commission order in the future adequatyedf  respondentvho has served such notice may move to dismiss the
servicewhich is suficient to provide standing if the facédleged in the petition are i + i p
trueto challenge the commissiarfailure to consider conservation alternatives to th@etmon as filed upon the ground that such petition, upofaus,

proposedpriority system. Wéconsins Environmental Decadéc. v PSC, 69 W doesnot state facts sfifient to show thathe petitioner named
(2d) 1, 230 NW (2d) 243. therein is a person aggrieved by the decision sought to be

County has standing to challenge validity of rule not adopted in conformity wi ; ; ;
$5.227.02 through 227.025, 1983 stats. Dane Coug$S Dept. 79 W (2d) 323, Féviewed. Upon the hearing of such motion the court may grant

255NW (2d) 539. the petitioner leave to amend the petition if the amendment as pro
“Parties” under sub. (1) (c), 1975 stats., are those pers@innatively demon  posedshallhave been served upon all respondents prior to such

stratingactive interest in the proceedings; PSC must identify partiés. Biwiron H i
mentalDecade vPublic Service Comm- 84 W (2d) 504, 267 NW (2d) 609 (1978)1€&rNg. If so amended the court may consider and passtagon

Ch. 801 is inapplicable to judicial review proceedings. Omerni€NR, 94 W Va“(}“ty ,Of the amended petition without further or othestion
(2d) 309, 287 NW (2d) 841 (Ct. App. 1979). to dismiss the same by any respondent.

Serviceon department rather than on specific division within department was suf History: 1975 c. 4141985 a. 183s.41, 57; Stats. 1985 s. 227.56.
ficient notice under this section. SunnyvieWlage v. Adm. Dept. 104 W (2d) 396,  seenote to 11.39, citing Chicago &.W.R.R. v Labor & Ind. RevComm. 91 W
311NW (2d) 632 (1981). _ ) ) ] 2d) 462, 283 NW (2d) 603 (Ct. App. 1979).

_ Wherepetitioners lacked standing to seek review and where intervenors filed afte court may not find facts under (1); the court may only receive evidence to deter
time limit in sub. (1), intervenors could not continue to press claim. FBHES,  minewhether to remant the agency for further fact finding. State Public Intervenor
112W (2d) 514, 334 NW (2d) 532 (1983). v. DNR, 171 W (2d) 243, 490 NW (2d) 770 (Ct. App. 1992).

2 dS)ezeEéJt(el 5% Z) 11, citing MilwaukeeBrewers vDH&SS, 130 W (2d) 56, 387 NW
Two-parttest for determining whether party has standing under sub. (1) discus%§.7-57 SCOp(_E of reV'e_W : (1) The review Sh_a” be conducted
Waste Management of ¢onsin vDNR, 144 W (2d) 499, 424 NW (2d) 685 (1988). by the court without a jury and shall be confined to the record,
Countyhas standing to bring petition for review because petition initiates speq’g(ceptthat in cases of a||eged irregularitiasprocedure before
ggfg?g"(‘gf_‘tzgrpt_hfgaasc)t_"’”' Richland CountDH&SS, 146N (2d) 271, 430 NW' 41, ¢ agency testimony thereon may be taken in tiairt and, if
Delivery of a petition to aragency attorney did not meet the requirements fer selé@ve is granted to take such testimashgpositions and written
vice under sub. (1) (a) 1. &ensel vDHSS,179 W (2d) 637, 508 NW (2d) 33 (Ct. interrogatories may be taken prior to the date set for hearing as

App. 1993). ; ; : ;
Time provisions undesub. (2) are mandatoiyagner v State Medical Examining prowdedm ch.804if proper cause is shown therefor .
Board, 181 W (2d) 633, SILNW (2d) 874 (1994). (2) Unlessthe court finds a ground for setting asidedify-

ing, remanding or ordering agency action or ancillary relief under
227.54 Stay of proceedings. The institution of th@roceed a specified provision othis section, it shall &m the agencys
ing for review shall not stay enforcement of the agency decisiattion.
Thereviewing court may order a stay upon such terms as it deemg3) The court shall separately treat disputed issuesgehcy
proper,except as otherwise provided in $86.43 253.06(7), procedurejnterpretations of laydeterminations dfact or policy

448.02(9) and551.62 within the agency exercise of delegated discretion.
27H3|§itfry: 1983 a. 271985 a. 183.39; Stats. 1985 s. 227.58987 a. 51997 a. (4) Thecourt shall remanthe case to the agency for further

actionif it finds that either the fairness of the proceedings or the

227.55 Record on review . Within 30 days after service of correctnessf the action has been impaired byaterial error in
the petition for review upon the agenayr within such further Procedureor a failure to follow prescribed procedure.
time as the court magllow, the agency shall transmit to the (5) The court shalset aside or modify the agency action if it
reviewingcourt the original or a certified copy of the entire recorfinds that theagency has erroneously interpreted a provision of
of the proceedings iwhich the decision under review was maddaw and a correct interpretation compels a particular action, or it
including all pleadings, notices, testimgngxhibits, findings, shallremand the case to the agency for further action under a cor
decisionsprders and exceptions, therein; but by stipulatioallof rectinterpretation of the provision of law
partiesto the review proceedings the record may be shorteped (6) If the agency action depends on any fact found by the
eliminatinganyportion thereof. Any partpther than the agency agencyin a contested case proceeding, the court shall not-substi
refusingto stipulate to limit the record may be tad®dthe court tuteits judgment for that of the agency as to the weight of the evi
for the additional costs. The record may be typewritten or printetinceon any disputed finding of fact. The court shall, however
The exhibits may be typewritten, photostated or otherwise repigetaside agency action or remand the case to the agency if it finds
duced,or, upon motion of any partgr by order of the court, the thatthe agency action depends on any finding of fact thatas
original exhibits shall accompany the record. The cooaly supportedby substantial evidence in the record.
requireor permit subsequent corrections or additions to the record(7) If the agencyg action depends on facts determined without
whendeemed desirable. ahearing, the court shall set aside, modify or order agency action
History: 1985 a. 183.41; Stats. 1985 s. 227.55. ) if the facts compel a particular action as a matter af dait may
EXQQ%E’S’BV&??ES&? (\i/sr(ztzl)sgscg,o glr\?\rﬁ (rz”(?)”g?i"{%'é’g%‘_e' v State Medical remandthe case to the agency for furtlesamination and action
within the agency responsibility
227.56 Additional evidence; trial; motion to dismiss; (8) Thecourt shall reverse or remand the case to the agency if
amending petition. (1) If before the date séor trial, applica it finds that the agencyexercise of discretion is outside the range
tion is made to the circuit court for leave to present additional ewf discretion delegated to the agency by lsanconsistent with
denceon the issues in the case, and it is shown to the satisfacgévagency rule, an ti¢ially stated agency policy @ prior agency
of the court that the additional evidence is material and that therectice,if deviation therefrom isiot explained to the satisfaction
were good reasons for failure to present it in the proceedingkthe court by the agency; or is otherwise in violation of a consti
beforethe agengythe court may order thtite additional evidence tutionalor statutory provision; but the court shall not substitute its
betaken before the agency upon such terms as the court may digglgmentfor that of the agency on an issue of discretion.
proper. The agency magnodify its findings and decision by rea  (9) Thecourt’s decision shall provide whatever relief is appro
sonof the additional evidence and shall file with the reviewingriateirrespective of the original form of the petition. If the court
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setsaside agency action or remands the case to the agency for2@i7.58 Appeals. Any party including theagencymay secure
ther proceedings, it magnake such interlocutory order as it findsa review of the final judgment d@he circuit court by appeal to the
necessaryto preserve the interests of any party and the pubtiourtof appeals within the time period specified i883.04 (1)

pendingfurther proceedings or agency action. History: 1977 c. 18%.134; 1983 a. 2191985 a. 183.41; Stats. 1985 s. 227.58.
. " Judicial Council Note, 1983:This section is amended by repealing the appeal
(10) Uponsuch review due weight shall be accorded the-expgadiineof 30 daysfrom notice of entry of judgment for greater uniformibkn

rience,technical competence, and specialized knowleddheof appeaimust be initiated within the time Specified in s. 808.04 (1), stats. s€bifn

; ; : ; ig further amended to eliminate the superfluous provision that the appeal is taken in
agencylnvowed’ as well as dlscretlonary aUthonty Conferreme manner of other civil appeals. Civil appeal procedures are governed by chs. 808

uponit. The rightof the appellant to challenge the constitutionabndgo9. [Bill 151-S]

ity of any acbr of its application to the appellant shall not be-fore ngggfsi%%?ggeﬁgdngypggﬂ é(r)y rfemnﬂgecsagg rg:gler!]rg %%GC% Ejlr)ogté)dzrr éh):c %f:c 59207
closedor impaired by the fact that the appellant has applied for gk wR R. v Labor & Ind. RevComm. 91 W (2d) 462, 283 NW (2d) 603 (Ct. App.

holdsa license, permit or privilege under such act. 1979).

History: 1975 c. 94.3; 1975 c. 4141979 c. 2081985 a. 183.41; Stats. 1985 o ] o
$.227.57. 227.59 Certification of certain cases from the circuit
Finding of fact is supported und¢8) if reasonable minds could arrive at the samgourt of Dane county to other circuits. Any action ompro-
 Revieningoourt, i deaing wikietermination o adgment which adminisraive CCCANGIOY the review of any order of an administrativéca
agencyis alogne au’thorized tg make, must judge préprigety of action solely by grourﬁemmlss[on'department O.r ot_her_ administrative mbun.al of the
invokedby agency with stitient clarity. Stas vMilw. County Civil Service Comm. - Staterequired by law to be instituted or taken to the circuit court
75W (2d) 465, 249 NW (2d) 764. of Dane county except an action or appeal for the review of any
See note to 30.12, citing KosmatkeDNR, 77 W (2d) 558, 253 NW (2d) 887.  orderof the department of workforce developmenthe depart
Summanjudgment procedure is not authorized in proceedingsidicial review  mentof commerce or findings and orders of the labor and industry
underthis chapter Wis. Environmental Decade Rublic Service Comm. 79 W (2d) . i . S . .
161,255 NW (2d) 917. review commission which is instituted or taken and is not called
“Discretion” means process of reasoning, not decision-making, based on factfQh trial or hearing within 6 months after the proceeding or action
recordor reasonably inferred from record, and conclusion based on logical ration@gdnstituted, and the trial or hearing of which is not continoyed
foundedon proper legal standards. ReidingeDptometry Examiningoard, 81 W stipulationof the parties or by order of the court for cause shown,

(2d) 292, 260 NW (2d) 270. g - o .
Seenote to 220.035, citing State ex rel. 1st Nat. BarM & | Peoples Bk. 82 W shallon the appllcatlon of either party on S days written natce

(2d) 529, 263 NW (2d) 196. the other be certified and transmitted for trial to the circoitrt
See note to 111 citing Ws. Environmental Decade Rublic Service Comm. 98 Of thecounty of the residence or principal place of business of the
W (2d) 682, 298 NW (2d) 205 (Ct. App. 1980). plaintiff or petitioner where the action or proceeding shall be

Seenoteto 628.34, citing Aetna Life Ins. Ca.Mitchell, 101 W (2d) 90, 303 NW given preference. Unless written objectiisn‘iled within the

(2d) 639 (1981). v : W ol )
Seenote to 806.07, citing Charter Mig. Milw. River Restoration, 108/ (2d) 521, ©_dayperiod, the order certifying and transmitting the proceeding

307 NW (2d) 322 (Ct. App. 1981). shallbe entered without hearing. The plaintif petitioner shall
Partycannot recoveattorneys fees against state under (9). Administrative judgay to the clerk of the circuit court of Dane county a fee of $2 for
shouldhave been disqualified due to compelling appearance of impropBetyrie  transmittingthe record.
v. Wis. Employment Relations Comm. 107 W (2d) 306, 320 NW (2d) 213 (Ct. APP. istory: 1977 c. 291983 a. 2191985 a. 183.47; Stats. 1985 s. 227.59995
1982),aff'd. 111 W (2d) 447, 331 NW (2d) 331 (1983). a 2735-%/238 9116 (5) 9130 (4) 1997 a. 3 '
Commission’schange of accounting treatment for recovery of utility expenditures
wasarbitrary and capricious. Public S@orp. v PublicServ Comm. 109 W (2d) 227 60 Jurisdiction of state courts to determine valid -

256,325 NW (2d) 867 (1982). it £l h ttacked in fed | t and to st
WERCid not abuse discretion lfipding no community of interest between pro ity of laws when atiacked In 1ederal court and 1o stay

fessionaleachers and student interns. Unit fragmentation urider@ (4) (d) 2. a _er)forc_ement- Whenever a suit p_raying for an _inte_rlocutory
discussed.Arrowhead United @achers vERC, 116 W (2d) 580, 342 NW (2d) 709 injunction shall have been begun in a federal district court to

(1984). restrain any departmentpoard, commission or fifer from

Sub.(7) grants trial court broad authority to remand matter to agency for furtl i i ; ini i
actionwhere no hearing has been held and no particular result is compelled as mt preingor administering any statute or administrative order of

of law. R. W Docks & Slips vDNR, 145 W (2d) 854, 429 NW (2d) 86 (Ct. App. thiS state,or to set aside or enjoin the suit or administrative order
1988). the department, board, commission diiadr, or the attorney gen
Onreview there are three levels of deference which may be given to an adminisgsag|, may bring a suit to enforce the statute or order in the circuit

tive agencys conclusions of law and statutory interpretations, depending on t ; ; :
agency’'sexperience, technical competence and knowledge in regard to the ques%@rlr'rt()f Dane county at any time before the heaﬂnghe appllca

presented Kelley Co. v Marquardt, 172 W (2d) 234, 493 NW (2d) 68 (1992).  tlon for an interlocutory injunction in the suit in the federal court.
Statutesenabling rule promulgation are strictly construed to preclude the exercidarisdictionis herebyconferred upon the circuit court of Dane
of a power not expressly granted. Whether an agercgeded its authority in pro countyand on the court of appeals, on appeal, to entertain the suit

mulgatinga rule is reviewed de novo by a reviewing court. State Public Intervenor: . . . X .
v.DNR, 177 W (2d) 666, 503 NW (2d) 305 (Ct. App. 1993). "With the powers granted in this section. The circuit court shall,

Agencyjurisdiction is a legal issue reviewed de ndwoa reviewing court. An whenthe suit is brought, g_rant a staf;_/proceedings by any state
agency'sdecision on the scope of its own pogenot binding on the court. Loomis departmentboard, commission or fider under the statuter

v. Wisconsin Personnel Commission, 179 W (2d) 25, 80 (2d) 462 (Ct. App. order pending the determination of the suit in the courtthef

1993). 20 S
Defaultjudgment is incompatible with the scope of review of a ch. 227 proceediri{?teh-rhe. urﬁu;:acourt of Dane coun_ty Uphon thfe brlnglhng Of.tﬂe
Wagnerv. StateMedical Examining Board, 181 W (2d) 633,15MW (2d) 874 ittherein shallat once cause a notice thereof, together with a

(1994). copy of the stay order by it granted, to be sent to the feditaict
A circuit judge has inherent authority to order briefs in a case under this section g@odirt in which the action was originally beguAn appeal shall

to dismiss the action if a party fails to file a brefordered. Lee LIRC, 202 W (2d) ithi i i i i

559,550 NW (2d) 534 (Ct. App. 1996) be tak?sr;1 V\lllltgln the tlmefperlod specified in898.04 (2) The
Seenote to Art. |, sec. 1, citing Hortonville Dist. Mortonville Ed. Asso. 426 US appea all be given preierence.

482. History: 1977 c. 1871983 a. 2191985 a. 18%.49; Stats. 1985 s. 227.60.
If court afirms agency decision under (2), unsuccessful claimant may not briﬂHJudlmaI Council Note, 1983:This section is amended to replace the appeat dead

i R ; g p e of 10 days after termination of the suit by the time provisiorss 8068.04 (2),
E:iaggét)o federal court. ding v Michigan Wsconsin Pipe Lin€o. 569 F Supp. 741 ¢, greater uniformity Section 808.04 (2) provides that an appeal must be Initiated

. N . ) within 15 days of entry of judgment or order appe#leth. The provision requiring
Thescope of judicial review in Wconsin. Hewitt, 1973 WLR 554. preferentialcourt treatment is harmonized and standardized with similar provisions
The standard of review of administrative rules isdnsin. 1982 WLR 691. in the statutes. [Bill 151-S]
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