1 Updated 97-98Wis. Stats. Database CRIMES—GENERALLY 939.05

CHAPTER 939
CRIMES — GENERAL PROVISIONS

PRELIMINARY PROVISIONS. 939.61 Penalty when none expressed.
939.01 Name and interpretation. 939.615 Lifetime supervision of serious seXefders.
939.03 Jurisdiction of state over crime. 939.62 Increased penalty for habitual criminality
939.05 Parties to crime. 939.621 Increased penalty for certain domestic abugengés.
939.10 Common-law crimes abolished; common-law rules preserved. 939.622 Committinga serious sex crime while infected with acquired immune defi
939.12 Crime defined. ciencysyndrome, HIV or a sexually transmitted disease.
939.14 Criminal conduct or contributory negligence of victim no defense. 939.623 Increased penalty; repeat serious sex crimes.
939.20 Provisions which apply only to chapters 939 to 951. 939.624 Increased penalty; repeat serious violent crimes.
939.22 Words and phrases defined. 939.625 Increased penalty for criminal gang crimes.
939.23 Criminal intent. 939.63 Penalties; use of a dangerous weapon.
939.24 Criminal recklessness. 939.632 Penalties; violent crime in a school zone.
939.25 Criminal negligence. 939.635 Penaltiesassault or battery in secured juvenile facilities or to aftercare
INCHOATE CRIMES. agent.
939.30 Solicitation. 939.64 Penaltiesuse of bulletproof garment.
939.31 Conspiracy. 939.641 Penalty; concealing identity
939.32 Attempt. 939.645 Penalty; crimes committed against certain people or property
DEFENSES D CRIMINAL LIABILITY . 939.646 Penalty; crimes committed using information obtained from the sex

939.42 Intoxication. offenderregistry
939.43 Mistake. 939.647 Increased penalty; violent felony committed against elder person.
939.44 Adequate provocation. 939.648 Penalty; terrorism.
939.45 Privilege. RIGHTS OF THE PROSECUTION.
939.46 Coercion. 939.65 Prosecution under more than one section permitted.
939.47 Necessity. 939.66 Conviction of included crime permitted.
939.48 Self-defense and defense of others. RIGHTS OF THE ACCUSED.
939.49 Defense of property and protection against retail theft. 939.70 Presumption of innocence and burden of proof.

PENALTIES. 939.71 Limitation on the number of convictions.
939.50 Classification of felonies. 939.72 No conviction of both inchoate and completed crime.
939.51 Classification of misdemeanors. 939.73 Criminal penalty permitted only on conviction.
939.52 Classification of forfeitures. 939.74 Time limitations on prosecutions.
939.60 Felony and misdemeanor defined. 939.75 Death or harm to an unborn child.

NOTE: 1987 Ws. Act 399included changes in homicide and lesser included  Fishermarwho violated Minnesota andi¥¢onsin fishing laws while standing on
offenses. The sections affected had gviously passed the senate as 198@nate  Minnesotabank of Mississippi was subject tastbnsin prosecution. StateNel
Bill 191, which was pepared by the Judicial Counciland contained explanatory ~ son, 92 W (2d) 855, 285 NW (2d) 924 (Ct. App. 1979)
notes. These notes have been inserted following the sections affected and ar Seenote to 346.65, citing County Walworth v Rohney108 W (2d) 713, 324 NW
credited to SB 191 as “Bill 191-S”. These notes do not appear in the 1987-88(2d) 682 (1982).

edition of the Wisconsin Statutes. Unlawful arrest does not deprive court of personal jurisdiction over defendant.
Statev. Smith, 131 W (2d) 220, 388 NW (2d) 601 (1986).
PRELIMINARY PROVISIONS Jurisdictionin a criminal nonsupport action unde®48.22 does not require that

thechild to be supported be a resident aé&tinsin during the chged period. State
v. Gantt, 201 W (2d) 206, 548 NW (2d) 134 (Ct. App. 1996).
939.01 Name and interpretation. Chapter©39to951 may Objectionsto subject matter jurisdiction which turn on a question of law may not
P f waived by a guilty pleahut objections to subject matter jurisdiction based on a
be referredto as the criminal code but shall not be interpreted g8 aldispute do not survive. StateBratrud, 204 W (2d) 445, 555 NW (2d) 662

aunit. Crimes committed prior to July 1, 1956, are nfa#cadéd (Ct. App. 1995).
by chs.939t0 951 A trial court did not lose subject matter jurisdiction oveoant in a criminal com
History: 1979 c. 891987 a. 332.64 plaintwhen an oral amendment of the count did not include one of the elements of
’ ’ ’ U thenew ofense. State.\Diehl, 205 W (2d) 1, 555 NW (2d) 174 (Ct. App. 1996).

939.03 Jurisdiction of state over crime. (1) A person is
subjectto prosecution and punishment under the dhthis state
if:

939.05 Parties to crime. (1) Whoever is concerned in the
commissionof a crimeis a principal and may be chad with and
) . ) convictedof the commission of the crime although the person did
(a) The person commits a crimany of the constituent ele not directly commit it and although the person who directly -com
mentsof which takes place in this state; or mitted it has not been convicted bas been convicted of some
(b) While out of this state, the person aids and abets, conspiséiserdegree of the crime or of some other crime based on the same
with, or advises, incites, commands, or solicits andtheommit  act.
acrime in this state; or (2) A person is concerned in the commission of the crime if the
(c) While out of this state, the person does an act with intgsdrson:
thatit cause in this state a consequence set forth in a section defing) Directly commits the crime; or

Ing a crime, or _ (b) Intentionally aids and abets the commission of it; or
(d) While out of this state, the perssieals and subsequently (c) Is a partyto a conspiracy with another to commit it or

bringsany of the stolen property into this state. _adviseshires, counsels or otherwise procures another to commit
(2) In thissection “state” includes area within the boundarigs Sych a party is alsmncerned in the commission of any other

of the state, and area over which the state exercises concurggifite which is committed in pursuance of the intended crime and

jurisdiction underarticle 1X, section 1, of the constitution which under thecircumstances is a natural and probable conse

History: 1983 a. 1921993 a. 486 ; 1 ;
Jurisdictionover crime committed by Menominee while on the Menominee Indi uenceof the intended crime. This paragraph does not apply to

Reservatiordiscussed. State ex rel. Pyatskowittentour 72 W (2d) 277, 2400W person who VOI_Untar”y Changes his or he_r_mind and no longer
(2d) 186. desireghat the crime be committed and notifies the offaeties

Treatiesbetween federal government aviénominee tribe do not deprive state ofconcernedof his or her withdrawal within a reasonable time

criminal subject matter jurisdictioaver crime committed by a Menominee outsi feai ;
the reservation. SturdevantState, 76 W (2d) 247, 251 NW (2d) 50. ®beforethe commission ahe crime so as to allow the others also

Seenoteto Art. |, sec. 8, citing State ex rel. SkinkiSTreffert, 90 W (2d) 528, 280 t0 withdraw
NW (2d) 316 (Ct. App. 1979). History: 1993 a. 486
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Itis desirable but not mandatory that an information teféris section where the 939,14  Criminal conduct or contributory negligence of

districtattorney knows in advance that a conviction can only be based on partici ; ; : ;
tion and the court can instruct and the defendant can be convicted on the basis o %:lgm no defense. Itis no defense ta prosecution for a crime

sectionin the absence of a showing of advergeatfon the defendant. Bethards v thatthe victim also was guiltgf a crime or was contributorily neg
State, 45 W (2d) 606, 173 NW (2d) 634 ligent.
Itis not error that an information clyarig a crime does not also chardefendant 5,y instruction that defrauded party had no duty to investigate fraudulent repre
with being a party to a crime. NicholasState, 49 W (2d) 683, 183 NW (2d).1 senterl%/ions was correct. LamberSplate}f 73 W (2d) %/90, 243 N%N (2d) 524. P
Under sub. (2) (c) a conspirator is one who is concerned with a crime prior to itShjs section does not prevent considering the victimegligence in relation to
actual commission. StateMaugen, 52 W (2d) 791, 191 NW (2d) 12. causation. Thissection only means that a defendant is not immune from prosecution
An information chaging defendant with being a party targme need not set forth merelybecause the victim has been negligent. Statetvmeier 205W (2d) 182,
the particular subsection relied upon. A defendant can be convicted of 1st deggge NW (2d) 90 (1996).
murderunder this statute even though he claims that he only intended to rob and an
accomplicedid the shooting. State €ydzik, 60 W (2d) 683, 2INW (2d) 421. .. .
The state needot elect as to which of the elements of the ghdtris relying on. 939.20 Provisions which apply Only to chapters 939 to

Hardisonv. State, 61 W (2d) 262, 212 NW (2d) 103. 951. Section®39.22t0 939.25apply only to crimes defined in
Evidenceestablishing that defendamtar was used in robbeggtaway was sfif  chs.939t0 951.0ther sections in cl®39 apply to crimes defined

cient to convict defendant of armewbbery party to a crime, where defendant ; ; i
admittedsole possession of car on night of robbelgylor v State, 74 W (2d) 255, in other chapters of the statutes as wetbatiose defined in chs.

246NW (2d) 518. 939to 951
Conductundertaken to intentionally aid another in commission of a crime and History: 1979 c. 891987 a. 333.64; 1987 a. 399403
which yields suctassistance constitutes aiding and abetting the crime and whatever

it entails as a natural consequence. Stasfoor, 75 W (2d) 41, 249NW (2d) 529. :
Defendantsnay be found guilty under (2) if, between them, they perform all hec 939.22  Words and phrases defined. Inchs939t0948and

saryelements of crime with awareness of what the others are doing; each defer?_gm the following words and phra_ls_,es ha\_/e the deSignatEd'mean
neednot be present at scene of crime. RoeBitate, 77 W2d) 398, 253 NW (2d) ings unless the context of a specific section manifestly recauires

212'}1' A § v theor i o Swgnane  GiErentconstruction or the word or phrase is defined &#8.01
e Rl S sopspircy theory discussed. WA for purposes of cf94g | N
withdrawalunder (2) (c) must be timelZelenka vState, 83 W (2d) 601, 266 N\W  (2) “Airgun” means aveapon which expels a missile by the
(2d) 279 (1978). expansiorof compressed air or other gas.
This section applies to all crimes except where legislative intent clearly indicates « L, . . .
otherwise. State vTronca, 84 W (2d) 68, 267 NW (2d) 216 (1978). (3) “Alcohol concentration” has the meaning given in s.

Proof of a “stake in the venture” is not needed to convict under (2) (b). Kruegg#0.01(1v).

V. State, 84 W (2d) 272, 267 NW (2d) 602 (1978). (4) “Bodily harm” means physical pain or injutiiness,or
381\élkjllt€|);%lge)f:onsplrames discussed. Beron v State, 85 W (2d) 595, 271 NW (2d) anyimpairment of physical condition.

Juryneed not unanimously agree whettiefendant (1) directly committed crime, (6) “Crime” has the meaning designated i1939.12
(2) aided and abetted its commission, or (3) conspired with another to commit-it. Hol “Criminal i " h h ina desi di
landv. State, 91 W (2d) 134, 280 NW (2d) 288 (1979). (8) “Criminal intent” has the meaning designated i839.23

Aider and abettor who withdraws from conspiracy does not remove self fremaid (9) “Criminal gang”means an ongoingg@anization, associa

ing and abetting. May.\Btate, 97 W (2d) 175, 293 NW (2d) 478 (1980). tion or group of 3 or more persons whetfmmal or informal
Partyto crime is guilty of that crime whether or nuarty intended that crime or X !

hadintént of its perpetratorStatev. Stanton, 106 W (2d) 172, 316 NW (2d) 134 (ctthathas as one of its primary activities the commission of one or

App. 1982.) moreof the criminal acts, or acts that would be criminal if the actor
Seenote to 161.41, citing Stateklecht,116 W (2d) 605, 342 NW (2d) 721 (1984). werean adult, specified in 839.22 (21) (ajo(s); that has a com
Seenote t0971.23, citing State Horenbeger, 119 W (2d) 237, 349 NW (2d) 692 mon name or a common identifying sign or symbol; and whose

(1984). AT . .
Dependingon facts of case, armed robbery can be natural and probable cormeembersndlwdua”y or COHeCtlvely engage In or have engaged

quenceof robbery In such case, aider and abettor need not have had actuat knoWd @ pattern of criminal gang activity

dgethat principals would barmed. State Wey, 119 W (2d) 591, 350 NW (2d) 622 “Crimi » -
(1ohg) . principais wold barmed. State wey (2d) 591, (2d) (99) “Criminal gang member” means any person \padick

Sub. (1) (c) may be violated where defendant solicits second person to prOCQI%te_S _'n criminal gang activitgs defined in £41.38 (1) (b-)W'th
third person to commit crime. StateYee, 160 W (2d) 15, 465 NW (2d) 260 (Ct. App. & criminal gang.

1990). _ . . _— (10) “Dangerous weapon” meansany firearm, whether
Individual officers are personally responsible for criminal acts committed in the I X . . |

nameof a corporation. State Kuhn, 178 W (2d) 428, 504 NW (2d) 405 (Ct. App. l0adedor unloaded; any device designed as a weapon and capable

1993). of producing death or great bodily harm; any electric weapon, as
A defendant may be guilty of felony murgdparty to a crime, where thiefendant  definedin s.941.295 (4) or any other device or instrumentality

participateswith an accomplice in a felony listéus. 940.03 and the accomplice kills ; : PN ; ;
another. There is no requirement that the defendiave an intent to kill, or directly which, in the manner it is used or intended to be used, is calculated

causethe death. State Rivera, 184 W (2d) 485, 516 NW (2d) 391 (1994), State vOr likely to produce death or great bodily harm.

Chambers183 W (2d) 316, 515 NW (2d) 531 (Ct. App. 1994), Stat@imen, 184 “Orug” - o
W (2d) 423, 516 e (2d) 399 (Ct /gpp)' 19945)' pp. 1994), Staimen (11) “Drug” has the meaning specified in450.01 (10)

Unanimity requirement was satisfied wHery unanimously found that accused ~ (12) “Felony” has the meaning designated i1939.60

participated in crime. Lampkins Gagnon, 710 F (2d) 374 (1983). u ; ” N iAi f
This section doesot shift burden of proof. Prosecution need not specify which (14) “Great bodily harm® means badily injury which creates

paragraph of (2) under which it intends to proceed. Maddimael, 478 F Supp. @ substantial risk of death, or which causes serious permanent dis
1234(1979). figurement,or which causes a permanent or protracted loss or
Liability for coconspiratds crimes in the igconsin party to a crime statute. 66 jmpairmentof the function of any bodily member ogan or other

MLR 344 (1983). . P
Application of Gipsons unanimous verdict rationale to theésdbnsin party to a senous?f)d”y mjury’, N . L. .

crime statute. 1980 WLR 597. (16) “Human being” when used in the homicide sections
Wisconsin’sparty to a crime statute: The mens rea element under the aiding aneéansone who has been born alive.

abettingsubsection, and the aiding and abetting—choate conspiracy distinction. 1984

WLR 769. (18) “Intentionally” has themeaning designated in$39.23
(19) “Intimate parts” means the breast, buttock, anus, groin,
939.10 Common-law crimes abolished; common-law scrotum,penis, vagina or pubic mound of a human being.

rules preserved. Common-law crimes are abolished. The (20) “Misdemeanor’has the meaning designates.939.60

common-lawrulesof criminal law not in conflict with ch€©39 (21) “Patternof criminal gang activity” means the commis

toliggrarig%ef%;\’gg% o 333,64 sionof, attempt to commit or solicitation to commit 2 or more of
The common law privilege to forci.bly.resist an unlawful arresthiogated. State thefollowing crimes, or acts that would be crimes if the actor were

v. Hobson, 218 W (2d) 350, 577 NW (2d) 825 (1998). an adult, at least one of those acts or crimes occurs after December

25,1993, the last of thos#ts or crimes occurred within 3 years

939.12 Crime defined. A crimeis conduct which is prohib aftera prior act or crime, and the acts or crimes are committed,

ited by state law and punishable fiye or imprisonment or both. attemptedbr solicitedon separate occasions or by 2 or more per

Conductpunishable only by a forfeiture is not a crime. sons:
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(@) Manufacture, distribution or delivery of a controlled-sub (36) “Sexual intercourse” requires only vulvar penetration
stanceor controlled substance analog, as prohibited 86%.41 anddoes not require emission.

(2). (38) “Substantial bodily harm” means bodily injury that
(b) First-degree intentional homicide, as prohibited in sausesa laceration that requires stitches; any fracture of a bone;
940.01 aburn; a temporary loss of consciousness, sighearing; a con
(c) Second-degree intentional homicide, as prohibited in@!ssion;or a loss or fracture of a tooth.
940.05 (40) “Transfer” means any transaction involviagchange in
(d) Battery substantial battery or aggravated battes/pre  Possessionf any propertyor a change of right, title, amterest
hibitedin s.940.190r 940.195 to or in any property
(e) Battery special circumstances, as prohibited i84€.20 (42) “Under the influence of an intoxicant” means that the

(em) Battery or threat to witness, as prohibited Bug.201  actor'sability to operate a vehicter handle a firearm or giun is
(f) Mayhem, as prohibited in 840.21 materiallyimpaired because bis or her consumption of an alco

hol beverage, of @ontrolled substance or controlled substance

(9) Sexual assault, as prohibited i1940.225 analogunderch.961, of any combination of an alcohol beverage,
(h) False imprisonment, as prohibited i1940.30 controlledsubstance and controlled substance analog, or of any
(i) Taking hostages, as prohibited ir940.305 otherdrug or of an alcohol beverage and any other drug.
() Kidnapping, as prohibited in 840.31 (44) “Vehicle” means any self-propelled device for moving
(k) Intimidation of witnesses, as prohibited in9g0.420r Personsor property or pulling implements from one place to
940.43 anotherwhether such devide operated on land, rails, water
L - - . in the air
L) Intimidation of victims, agprohibited in $.940.44 or L . . .
94(().4)15 A (46) “With intent” has the meaning designated i839.23
(m) Criminal damage to propertgs prohibited in £43.01 (48) “Without consent” means no consent in fact or that-con

(mg) Criminal damage to or threat to criminally damage thseentls given for one of the following reasons:

propertyof a witness, agrohibited in s943.0110r943.017 (2m) (a) Because the actor pilite victim in fear by the use or threat

L . - .. of imminent use of physical violenos the victim, or on a person
. (n£))4§rggn of buildings or damage by explosives, as prOh'b'té)r‘ﬁthe victims presegc)e/ or on a member of the vi(si'rrnme%liate
ins. . ’

S family; or
(0) Buglary, as prphlbltgd in €943.10 (b) Because the actor purports to be acting under legal author
(p) Theft, as prohibited in 843.20 ity: or

(@) Taking, driving or operating a vehicle, or removing a part (c) Because the victim does not understand the nature of the
or component of a vehicle, withotlite ownefs consent, as prohib thing'to which the victim consents, either by reason of ignorance

itedin 5.943.23 o or mistake of fact oof law other than criminal law or by reason
() Robberyas prohibited in £43.32 of youth or defective mental conditiomhether permanent or
(s) Sexual assault of a child, as prohibited #48.02 temporary.

L History: 1971 c. 2191973 ¢. 3361977 c. 1731979 c. 89221 1981 ¢. 7%.17:
() Repeated acts of sexual assault of the same chBlIS | 551°" 35345 1083 & 1745 1985 a. 146.8; 1987 a. 337395 1993 a. 98913

itedin s.948.025 227,441, 486, 1995 a. 69436, 448 1997 a. 143295,

(22) “Peaceofficer” means any persorested by law with a It \'Q{?s fotLthﬁjuré/ to deﬁrrtnige V\éhether a soft drink b?qptle, Witthtvf;’hic'h tt‘he_victim
duty to maintain public order or to make arrests for crime, WhetH e e e oo e o e s W o e Vet i
thatduty extends to all crimes or is limited to specific crimes. Unloadedpelletgun qualifies as “dangerous weapon” under (10) in that it was

(24) “Place of prostitution” means any place where a persgg@'i?y“ﬁg‘;‘; aweapon and, when (%?}S%?? 5122'(;“,’\‘9\,3‘)(%')560;‘1‘3&“9 of producing great
habltuallyengages, in pUb“C Or |pr|_vat¢_3, In n_onmarltal acts of Jury could reasonably find that numerous cuts and stab wounds constituted “seri
sexualintercourse, sexual gratification involving the segaorof  ousbadily injury” under (14) even though there was no probability of death, ro per
one person and the mouth or anus of angtheasturbation or manentinjury, and no damage to any member giaor. La Bage v State, 74 W (2d)

. 327,246 NW (2d) 794.
sexualcontact for anything of value. i i Jurymust find that acts of prostitution were repeated over enough or were contin
(28) “Propertyof another” means property in which a personedlong enough in order to find that premises are “a place of prostitution” under (24).

otherthan the actor has a legal interest which the actor has no ri{j’@f‘som State, 76 W (2d) 672, 251 NW (2d) 834.
. . ub.(14), either on its face or as construed in LagBar State, 74 W (2d) 327,
to defeat or impajreven though the actor may also havegal s ot unconstitutionally vague. CheathanState, 85 W (2d)12, 270 NW (2d) 194
interestin the property (1978).
“ i H~ap w H ” “ i ” i Definitions of “under the influence” in this section and in 346.63 (1) (a) are equiva
(30) “Public Off'ce(rj' pu:)hc edmploye g A pulbhc Oﬁ%e.r 'r; lent. State vWaalen, 130 W (2d) 18, 386 NW (2d) 47 (1986).
any Person appointed or electe aPCOV Ing t? aw to digefzar To determine whether infant was “born alive” under (16) for purposes of the homi
public duty for the state or one of its subordinate governmentale laws, court applies 146.71. StateDornelius, 152 W (2d) 272, 448 NW (2d)
units. A “public employe” is any person, not arficér, who per ~ 434(Ct. App. 1989). )
formsany oficial function on behalf of the state or one of its-suq\‘VB‘zgd’;‘%g?&ag%%'ofgg‘g’)eapon under (10). Stlienks, 168 W (2d) 245, 483
ordinate governmentainits and who is paid from the public trea  portions of the defendastanatomy are not dangerous weapons under sub. (10).

sury of the state or subordinate governmental unit. State vFrey 178 W (2d) 729, 505 NW (2d) 786 (Ct. App. 1993).

“ ; ” ; An automobile may constitute a dangerous weapon under sub. (10). . Bidte v
(32)_ Reaso_nabl}bellev_es means that th_e actor belleves th Il, 200 W (2d) 200, 546 NW (2d) 507 (Ct. App. 1996).
a certain fact situation exists and such belief under the circuma firearm with a trigger lock is withithe definition of a dangerous weapon under

stancess reasonable even though erroneous. sub.(10). State vNorris, 214 W (2d) 25, 571 NW (2d) 857 (Ct. App. 1997).

(34) “Sexualcontact” means the intentional touching of th - . o .
clothedor unclothed intimate parts of another person with any p§§9'23 Criminal intent. (1) When criminal intent is an ele
of the body clothed or unclothed or with any object or device, tHeeNtof a crime in chs939to 951, such intent is indicated by the
intentionaltouchingof any part of the body clothed or unclothed€'™ ‘intentionally”, the phrase “with intent to”, the phrase “with
of another person with the intimate parts of the body clothed'Bfentthat’, or some form of the verbs “know" or “believe”.
unclothed,or the intentional penile ejaculation of ejaculate or (2) “Know” requires only that thactor believes that the speci
intentionalemission of urine or feces upany part of the body fied fact exists.
clothedor unclothed of another person, if that intentional teuch (3) “Intentionally” means thathe actor either has a purpose to
ing, ejaculation or emission is for the purpose of sexual humilido the thing or cause the result specifieds aware that his or her
tion, sexual degradation, sexual arousal or gratification. conductis practically certain to cause that result. In addition,
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exceptas provided in sul§6), the actor must have knowledge of Thedefinition of criminal negligence as applied to homicide by negligent opera
thosefacts which are necessary to make his or her conduct crinf§g oa 2’265'2{83'5(25‘ ng_"fgg%t"ona"y vague. StatBarman, 183 W (2d) 180,
nal and which are set forth after the word “intentionally”.
(4) “With intent to” or “with intent that” means that the actor INCHOATE CRIMES.
eitherhasa purpose to do the thing or cause the result specified,
oris aware that his or her conduct is practically certain to caug®9.30 Solicitation. (1) Except as provided in suf?) and
thatresult. $5.948.35and961.455 whoeverwith intent that a felony be com
(5) Criminalintent doesot require proof of knowledge of themitted, advises another to commit tratme under circumstances
existenceor constitutionality of the section under which the actdhatindicate unequivocally that he or she has the intent is guilty
is prosecuted or the scope or meaning of the terms used in that gea Class D felony
tion. (2) Fora solicitation to commit a crime favhich the penalty
(6) Criminalintent doesot require proof of knowledge of theis life imprisonment, the actor is guilty of a Class C felofpr
ageof a minor even though adgea material element in the crimea solicitation to commit a Class E feloriye actor is guilty of a

in question. ClassE felony

History: 1979 c. 891987 a. 333.64; 1987 a. 3991993 a. 486 History: 1977 c. 1731989 a. 1211991 a. 1531995 a. 448

Judicial Council Note, 1988:Subs. (3) and (4) are conformed to fienulation Prosecutinginder 939.30 rather than 944.30 did not deny equal protection. Sears
of s. 2.02 (2) (b) ii of the model penal code. [Bill 191-S] v. State, 94 W (2d) 128, 287 NW (2d) 785 (1980).

A person need not foresee or intend the specific consequencesof inisrder Section939.05 (2) (c) does not make renunciation or withdravdgifense to the
to possess the requisite criminal intent and he is presumed to intend the naturatein of solicitation. State.\Boehm, 127 W (2d) 351, 3™ (2d) 874 (Ct. App.
probable consequences. Stat&would, 56 W (2d) 808, 202 NW (2d) 903. 1985).

Seenote to 903.03 citing Muller. Btate 94 W (2d) 450, 289 NW (2d) 570 (1980). = Where"A” solicits “B” to solicit “A” to commit perjury, “A” is guilty of solicita-

Court properly refused to instruct jury on “mistake of fact” defense where accusi. State vManthey 169 W (2d) 673, 487 NW (2d) 44 (Ct. App. 1992).
claimedthat victim moved into path of gunshot intended only to frighten victim. . . .
Statev. Bougneit, 97 W (2d) 687, 294 NW (2d) 675 (Ct. App. 1980). 939.31 Conspiracy. Except as provided iss.940.43 (4)

See note to 951.02, citing StateStanfield, 105 W (2d) 553, 314 NW (2d) 339. 940.45(4) and961.41 (1x) whoevey with intent that a crime be
40%8?5}\'2‘;'01“9"‘3%0“ sub. (3) upheld. StateSmith, 170 W (2d) 701, 490 NW (2d) committed,agrees or combines with another for the purpose of

B ' committingthat crime mayif one or more of the parties to the €on
939.24 Criminal recklessness. (1) In this section, “crimi Spiracydoes an act to fefct its object, be fined or imprisoned or
nal recklessness” means that the actor creates an unreasambl€0th not to exceed the maximum provided for the completed
substantiakisk of death or great bodily harm to another humagfime; except that for a conspiracy to commit a crime for which
beingand the actois aware of that risk, except that for purposei§ie penaltyis life imprisonment, the actor is guilty of a Class B fel
of $5.940.02 (1m)940.06 (2)and940.23 (1) (b)and(2) (b), ©ny.
“criminal recklessnesstheans that the actor creates an unreasonhiistory: 1977 c. 1731981 c. 18,1985 a. 3281995 a. 448 ) !
L . A conspiracy may be unilateral; a person can enter into a conspiracy to accomplish

ableand substantial risk of death or great bodily hé@n unborn  a criminal objective wherenly the defendant has a criminal intent. Staféample,
child, to the woman who is pregnant with that unborn child or &5W (2d) 486, 573 NW (2d) 187 (1998).
anotherand the actor is aware of that risk.

(2) Exceptas provided in s940.285940.29and940.295 if
criminal recklessness is an element of a crimehs.939to0 951,
the recklessness is indicated by the term “reckless” or *rec
lessly”.

(3) A voluntarily produced intoxicated or drugged conditiong |
is not a defense to liability for criminal recklessness if, had the ;
actornot been in that condition, he or she would have been awar g) V.\/hoe.\llteratlfemcp:)lts toXomrrgilt a battery unde840.20 (2)
of creatingan unreasonable and substantial risk of death or gr@af2™m) is Quilty of a Class A misdemeanor
bodily harm to another human being. (c) Whoever attempts tcommit a crime under s840.42to

History: 1987 a. 3991989 a. 565.259 1993 a. 4451997 a. 295 940.45is subject to the penalty for the compleet, as provided

Judicial Council Note, 1988:This section is newlt provides a uniform definiton in s.940.46

of criminal recklessness, the culpable mental state of numerfenses. Reckless . : .
nessrequires both the creation of an objectively unreasonable and substantial risk oﬁcm) Whoever attempts tcommit a crime under 941.21is

humandeath omreat bodily harm and the ac®subjective awareness of that risk. SUbjectto the penalty provided in that section for teenpleted
Sub. (3) continues the present rule that a voluntarily produced intoxicated act.

druggedcondition is not a defense to liability for criminal recklessness. Ameen v . . .
State 51 Wis. 2d 175 185 (1971). Patterned on s. 2.08 of the model penal code, it (d) Whoever attempts to commit a crime unde948.07is

premisediability on whether the actor would halieen aware if not in such condition subjectto the penalty provided in that section for twenpleted
of the risk of death or great bodily harm. The commentaries to s. 2.08, model pegaf
code,state the rationale of this rule in extended fashion. [Bill 191-S] i i .

(e) Whoever attempts to commit a crime undeé¥48.605 (3)
939.25 Criminal negligence. (1) In this sectionicriminal (@) s subject to the penalfyrovided in that paragraph for the com
negligence’means ordinary negligence thigh degree, consist pletedact.
ing of conduct thathe actor should realize creates a substantial (2) Whoever attempts tocommit a misdemeanor under s.
and unreasonable risk of death or great bodily harm to anoth@43.70is subject to:
exceptthat for purposes of s840.08 (2)940.10 (2)and940.24 (a) A Class D forfeiture if it is the persarfirst violation under
(2), “criminal negligence” means ordinary negligence to a higk 943.70
degreeconsisting of conduct that the actor should realize creates(b) A Class C forfeiture if it is the perssr2nd violation under
asubstantial and unreasonaltik of death or great bodily harmg g43 79

to an unborn child, to theoman who is pregnant with that unborn ) A cass B forfeiture if it is the persarBrd violation under
child or to another s 943.70

(2) If criminal negligence is aglement of a crime in ch839 . P
to 951 or s.346.62 the negligence is indicated by the term “neglivioggzio'?‘] L(J:rh?jsesr égzgt?gure if it is the persanith orsubsequent

gent” or “negligently”. . . .
History: 1987 a. 3991989 a. 565,259, 1997 a. 180295 (_3) An attempt to commit a crimequires that th_e actor have
Judicial Council Note, 1988:This section is newt provides a uniform definition an intent to perform_ acts and attain a result whichad€om

gf _crl_mlr;al n?_gllgencepattemﬁd on prtl_or SS-f 940-%8 t(2),t _9710-251 (2) and 94%-|01 (Blished,would constitute such crime and that #wtor does acts
riminal negligence means the creation or a substantial ana unreasonable ri H H H H H

deathor great bodily harm to anothesf which the actor should be aware. [Bill ardthe commlssmn. ahe crime which demonstrate uneguiv

191-9] ocally, under all the circumstancethat the actor formed that

939.32 Attempt. (1) Whoever attempts to comnaitfelony or

acrime specified ir5.940.19 940.1950r 943.20may be fined or

imprisonedor both not texceed one—half the maximum penalty
r the completed crime; except:

(a) Whoever attempts to commit a crime for which the penalty

ife imprisonment is guilty of a Class B felany
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intentand would commit the crime except for the interventbn  (2) A mistake as to the age of a minor or as to the existence or

anothermperson or some other extraneous factor constitutionalityof the section under which the actor is prosecuted
History: 1977 c. 1731981 c. 18,1983 a. 4381987 a. 3321989 a. 3361991  or thescope or meaning of the terms used in that section is not a
a. 17 1993 a. 98486, 1997 a. 295 defense.

Thereis nosuch crime as “attempted homicide by reckless conduct” since the comp, iorof an individual who reli legal opini . |
pletedoffense does not require intent while any attempt must demonstrate intept _elprosecut_llom an md Ividual who re |elsaqn €gal opinion or a gogfrnm%ma_
Statev. Melvin, 49 W (2d) 246, 181 NW (2d) 490. official, statutorily required to so opine, would impose an unconscionable rigidity in
Attempted first degree murder is shown where only the fact of the gun misfiriﬁhelaw' State v Davis, 63 W (2d) 75, 216 NW (2d) 31.

p 9 Y 9 IMistakeis not adefense to criminal negligence. A defendastibjective state of

grt]gtéh%;(\:lco(gdo)f ;q%nltgg?\?\g’\g:g%g?vented completion of the crime. Aus“nn\]'ind is not relevant to determining criminal negligence. Staténdvig, 205 (2d)

Thevictim’s kicking defendant in the mouth and other resistance was a valid extlrgo’ 555 NW (2d) 197 (Ct. App. 1996).
neousfactor so as to supply one of the essential requirements for the crime, cg . . —
attemptedrape. Adams.\State, 57 W (2d) 515, 204 NW (2d) 657. 939.44 Adequate provocation. (1) In this section:

Convictionof attempted rape was upheld where screams and struggiésnoled (a) “Adequate” means sfifient to cause complete lack of
victim were an déctive intervening extrinsic force not under control of defendan _ p : ; ;
Leach v State, 83 W (2d) 199, 265 NW (2d) 495 (1978). Self-controlin an ordinarily constituted person.

Failureto consummate crime is not essential element of criminal attempt under (2). (b) “Provocation” means something which the defendant rea
Berryv. State, 90 W (2d) 316, 280 NW (2d) 204 (1979). sonablybelieves theéntended victim has done which causes the

Interventionof extraneous factor is not essential element of criminal attempt un - :
(2). Hamiel v State, 92 W (2d) 656, 285 NW (2d) 639 (1979). efendant to lack self-control completely at timee of causing

Crime of attempted manslaughter exists irs#dnsin. State vOliver, 108 W (2d) death.
25,321 NW (2d) 19 (1982). (2) Adequateprovocation is an fifmative defense only to

To prove attempt, state must prove intent to commit specific crime accompanigg.+_ i i ] i
by suficient acts to demonstrate unequivocally that it was improbable accused wo) t degreemtentlonal homicide and mitigates thateofse to

desistof own free will. State \Stewart, 143 W (2d) 28, 420 NW (2d) 44 (1988). 2nd—degreéntentional homicide.
Subs.(1) and (2) enumerate allfehses which may be prosecuted as attempts. History: 1987 a. 399

Statev. Cvorovic, 158 W (2d) 630, 462 NW (2d) 897 (Ct. App. 1990). Judicial Council Note, 1988:Sub. (1) codifies \éconsin decisions defining
Meaningof “have intent to” in (3) discussed. Staté\eeks, 165 W (2d) 200, 477 “heatof passion” under prior s. 940.05ydR v State 115 Ws. 488 (1902); Johnson
NW (2d) 642 (Ct. App. 1991). v. State, 129 . 146 (1906); Carlone Btate, 150 \. 38 (1912)Zenou v State,

Where a sentence for an attempted crime is subject to repeater enhancemer@vm%gggslgéfsw;State"' Bond,41 Ws. 2d 219(1969); State Williford, 103
maximumpenalty for the underlying crime is halved unsieb. (1) then the enhancer V/'>- 20 ° ( ): . ) ) ;
is added to that penalt@tate vBush, 185 W (2d) 716, 519 NW (2d) 645 (Ct. App. _ Traditionally, provocatiorhad 2 essential requirements. Stawfiliford, supra.,
1994). at113. The first reflected in sub. (1) (b), is subjective. The defendant must have acted
The intervention of an extraneous factor that prevents the commission of a crjfyEESPONSe to provocation. This necessitates an assessment of the particular defen
is irrelevant to an attempt to comrtfie crime unless the factor may negate the interfat sstate of mind at the time of the killing. The 2nd requirement, reflected in sub.
to commit the crime. That a defendant believed he was acquiring stolen propafg{2): iS objective. Only provocation fiofent to cause a reasonable person to lose
whenthe property was not actually stolen did poévent the prosecution of the >¢ —controlcompletely is legally adequate to mitigate the'severlty of tlemsé
defendantor attempt to receive stolen prope@jate vKordas, 191 W (2d) 124, 528 Sub. (2) clarifies that adequate provocation is afirrafitive defense to first—
NW (2d) 483 (Ct. App. 1995). degreeintentional homicide. Although adequate provocation does not negate the
Attemptedfelony murder does not exist. Attempt requires intenttaedrime of ~ intentto kill such that the burden of persuasion rests on the state by constitutional
felony murder is complete without specific intent. StatBriggs, 218 W (2d) 61, Principais(Mullaney v Wibur, 421 U.S. 684(1975), Wsconsin has chosen to place
579NW (2d) 783 (Ct. App. 1998). theburden of disproving this defensive mattertio@ prosecution beyond a reason
The conduct element of sub. (3)satisfied when the accused engages in condugpledoubt. State.Lee,108 Ws. 2d 1(1982). Since adequate provocation is not an
which demonstrates that only a circumstance beyond the aceusetfol coulcpre ~ affirmativedefense to 2nd-degree intentional homicide, flscefs to mitigate the
ventthe crime; that it has become tate to repent and withdravBtate vHenthorn, ~ Severityof an intentional homicide from first to 2nd degree. [Bill 191-S]
218W (2d) 526, 581 NW (2d) 544 (Ct. App. 1998).

See note to 940.225, citing UpshavPowell, 478 F Supp. 1264 (1979). 939.45 Privilege. The fact that the acter conduct is privi
leged,although otherwise criminal, is a defense to prosecution for
DEFENSESTO CRIMINAL LIABILITY . anycrime based on that conduct. The defense of privilege can be

claimedunder any of the following circumstances:

939.42 Intoxication. An intoxicated or a drugged condition (1) Whenthe actots conduct occurs under circumstances of
coercionor necessity so as to be privileged unde339.46 or

of the actor is a defense only if such condition: 39.47 or

(2) Isinvoluntarily produced and renders the actor incapable (2) Whenthe actos conduct is in defense of persons or prop

inr(::isrm%gfgltnt%g?mgetﬂ e”gr; %ngovr\g?nr;g elg.rce)grmrthe alleged erty under any of the circumstances described i839.48 or
' 939.49 or

(2) Negativesthe existence of a state of mind essential to the (3) Whenthe actois conduct is in good faith arislan appar

crime, except as provided in 839.24 (3) ently authorized and reasonable fulfilment of any dutiespmita

History: 1987 a. 399 ic office:
To be relieved from responsibility for criminal acts it is not enough for a defendal”t: ofrce; or

to establish that he was under the influence of intoxicating beveteges;st estab (4) Whenthe actors conduct i reasonable accomplishment
lish that degree of intoxication that means he was utterly incapable of forming @f’a lawful arrest: or
intentrequisite to the commission of the crime gjeal. State \Guiden, 46 W (2d) oh )
328,174 NW (2d) 488. (5) (a) In this subsection:
Intoxicationis not a defense to a cherof 2nd degree murdeAmeen v State, 51 il B P ;
W (2d) 175, 186 NW (2d) 206. 1. “Child” has the meaning speplfled |r\9$8.0.1 Q)

This section doesot aford a defense where drugs were taken voluntarily and the 3. “Person responsible fahe childs welfare” includes the
fsactsdemon(szt(rﬁteéhagthere v(vzads) %n 3intent to kill and conceal the crime. GibsogMijld’s parent, stepparent guardian; an employe of a public or
tate,55 W 10, 197 N\W 13. : : : : PR H . :
Evidenceof addiction was properly excluded as basis for showing “involbmtarpnv.a‘teres.ldem'a.‘I home, |nst|tut|9n or agency In WhICh.th.e child
ness”. Loveday v State, 74 W (2d) 503, 247 NW (2d)&L residesor is confined or that prowdes services to the .Chlld, or any

Voluntary intoxication instructions were proper where defendaifieringfrom  otherperson legally responsible for the chsldvelfare in a resi
anon-temporary pre—psychotic condition, precipitated a temporary psychotic stgientia| setting
by voluntary intoxication. State olisnitschenko, 84 W (2d) 492, 267 NW (2d) 321 ’

(1978). (b) When the actds conduct is reasonable discipline of a child
Intoxicationinstruction did noimpermissibly shift burden of proof to accused.by a person responsible for the chilavelfare. Reasonable disci
Statev. Reynosa, 108 W (2d) 499, 322 NW (2d) 504 (Ct. App. 1982). pline mayinvolve only such force as a reasonable person believes

A correct statement of the law under this section should be conveyeduoythe ; : IR X
by instructing it that it must consider the evidence regarding whether the defendsnf!€C€Ssary It is never reasonabtéscipline to use force which

wasintoxicated at the time of the allegedenfse. State.\Foster 191 W (2d) 14,528 IS intended to causgreat bodily harm or death or creates an unrea
NVXI(2?1) |22 (Ct. Apdp-f1995)- 53 MLR 445 sonablerisk of great bodily harm or death.
conolism as & detense. ‘ (6) Whenfor any other reason the ac®conduct igrivileged

: by the statutory or common law of this state.
939.43 Mistake. (1) An honest errgrwhether of fact oof History: 1979 c. 105.60 (1) 1987 a, 3321989 a. 311995 a. 214

law other than Cnmmal lawis a_defense if '_t negatives the exis Accusedhad no apparent authority drive while under influence of intoxicant.
tenceof a state of mind essential to the crime. Statev. Schoenheide, 104 W (2d)4, 310 NW (2d) 650 (Ct. App. 1981).
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A foster parent is a “person legally responsible for the shildlfare” under sub. ably believes he or she has exhausted every other reasonable

(5). State vWest, 183 W (2d) 46, 515 NW (2d) 484 (Ct. App. 1994). : ; ;
A mothets live—in boyfriend did not have parental immunity unsigb. (5). The meansto escape from or otherwisvoid death or great bOdIIy

boyfrienddid not have legal responsibility for the motiseshildren, and the terpae  N@rmat the hands of his or her assailant.

entwill not be interpreted to include persons in loco parentis. St&tedd, 185 W ivi i i i

(2560, 518 NW (20) 30 (CL. Ao, 1959 acior in good faith withdraws rom th fighnd gvee adequate
A convicted felors possession of a firearm is privileged under sub. (fited . 9 . : 9 9 a

enumeratectircumstances State v Coleman, 206 W (2d) 198, 556 NW (2d) 7o1noticethereof to his or her assailant.

(1996).
The common law privilege to forcibly resist an unlawful arrestisogated. State (C) A person Wh_O p_rovokes an attack, whether by lawful or
v. Hobson, 218 W (2d) 350, 577 NW (2d) 825 (1998). unlawful conduct, with intent to use sueh attack as an excuse
to cause death or grebodily harm to his or her assailant is not

939.46 Coercion. (1) A threat by a person other than theentitledto claim the privilege of self-defense.

actor’'scoconspirator which causes the actor reasonably to believg3) The privilege ofself-defense extends not only to the inten
thathis or her act is the only means of preventing imminent deaiénal infliction of harm upon a real apparent wrongdogbut
or great bodily harm to the actor or another and which causes RiRoto theunintended infliction of harm upon a 3rd person, except
or her so to act is a defense to a prosecution for any crime bagedif the unintended infliction of harm amounts to the crime of
onthat act, except that if the prosecution is for first-degree-inté&itst-degreeor 2nd-degree reckless homicide, homicide by negli
tional homicide, the degree of the crimeésluced to 2nd—degree gent handling of dangerous weapon, explosieedire, first—
intentionalhomicide. degreeor 2nd-degreeeckless injury or injury by negligent han
(2) It is no defense to a prosecution of a married person tllling of dangerous weapon, explosives or fire, the actor is liable
the alleged crime was committed by command of the spouse farwhichever one of those crimes is committed.

is there anypresumptiorof coercion when a crime is committed  (4) A person is privileged to defend a third person from real

by a married person in the presence of the spouse. or apparent unlawful interference by another urllersame con
‘I]-h?jt_c();gl: Clc?7ni'ICN%4tlelglg9782.53%9 (1) is amended by conformireferences to the ditions and by the same means as those under and by which the

udici unci y up. I y | H Y H

statutetitles created by thibill. Since coercion mitigates first-degree intentionalP€rSONIS an'Iege,d to defend hlmself or herself from real or

homicideto 2nd degree, it is obviously not a defense to prosecution for the lat@pparenunlawful interference, provided that the person reason

crime. [Bill 191-S] ) ably believes that théacts are such that the third person would be
Statemust disprove beyond reasonable doubt asserted coercion defensex. Moﬁ?ivilegedto act in self-defense and that the persartervention

State,91 W (2d) 756, 284 NW (2d) 66 (1979). ! - :
ae (ed) (ed) 86 (1979) is necessary for the protection of the third person.

939.47 Necessity. Pressuref natural physical forces which ~ (5) A person is privileged to use force against another if the
causeghe actoreasonably to believe that his or her act is the onpersonreasonably believes that to use such force is necessary to
meansof preventing imminent public disaster imminent death preventsuch person from committing suicide, but this privilege
or great bodily harm to the actor or another and which causes kigesnot extend to the intentional use of force intended or likely
or her so to act, is a defense to a prosecution for any crime baseepuse death.
onthat act, except that if the prosecution is for first-degree-inten (6) In this section “unlawful” meansither tortious or
tional homicide, the degree of the crimeésluced to 2nd-degree expresslyprohibited by criminal law or both.
intentionalhomicide. History: 1987 a. 3991993 a. 486
History: 1987 a. 399 Judicial Council Note, 1988:Sub. (3) is amended by conformirggerences to the
Judicial Council Note, 1988:This section is amended by conforming reference§tatutetities as acted by this bill. [Bill 191-S] .
to the statute titles created by this bill. Since necessity mitigates first-degree interWWhena defendant testifies he did not intend to shoot or use force, he cannot claim
tional homicide to 2nd degree, itabviously not a defense to prosecution for the lattegelf-defense Cleghorn vState, 55 W (2d) 466, 198 NW (2d) 577.
crime.[Bill 191-S] ~ Sub.(2) (b) is inapplicable to the defendant where the nature of the initial provoca
Defenseof necessity is unavailable to demonstrator who seeks to stop shipmerii@i is the gun—in—hand confrontation of an intended victim by a self-identified rob
nuclearfuel on grounds ofafety State vOlsen, 99 W (2d) 572, 299 NW (2d) 632 ber,for under these circumstances the intended viigtijstified in the use of force
(Ct. App. 1980). in theexercise of his right of self-defense. RufState, 65 W (2d) 713, 223 NW (2d)
Heroinaddiction is not a “natural physical force” as used in this section. An addit¢6- . .
caughtinjecting heroin in jail, who was not provided methadone in jail as had beenWhetherdefendans belief was reasonable under (1) and (4) depéngart, upon
promisedto him, was not entitled t@ssert the necessity defense to agehaf posses ~ parties’personal characteristics and histories and whether events were continuous.
sionof heroinbecause his addiction ultimately resulted from his conscious decisibtatev. Jones, 147 W (2d) 806, 434 NW (2d) 380 (1989).
to start using illegal drugs. StateAnthuber201 W (2d) 512, 549 NW2d) 477 (Ct. Discussiorof self-defense and evidence of viceméputation for violence. State
App. 1996). v. Daniels, 160 W (2d) 85, 465 NW (2d) 633 (1991).
Imperfectself-defense contains an initial threshold element requiring a reasonable

— - belief that the defendant was terminatamnlawful interference with his or her per
939.48 Self-defense and defense of others. (1) A per on. State vCamacho. 176 W (2d) 860_ 501 NW (2d) 380 (1993)

sonis p”VHEQEd to threaten or 'ntentlona”y _use force agalnsst Thereasonableness of a persobélief under sub. (1) is judged from the position
anotherfor the purpose of preventirg terminating what the per of a person of ordinary intelligence and prudence in the same situation as the defen

sonreasonablyelieves to be an unlawful interference with his nt,not a person identical to the defendant placed in the same situation as the defen
: . ant. A defendang psycho—-social history showimgst violence toward the defen

herperson by such other person. The actay intentionally use ganis generally not relevant to this objective standard, although it may be relevant,

only such force or threat thereof as the actor reasonably beliexgs spousal abuse cases, where the actors are the homicide victim and defendant.

s necsssary o prevent orterminate e nfrerence, The adges arpln 2 s, s ol CL o,

may not |ntent|0na."y use force which is intended or |'ke|¢ws_e butis a common law privilege which &#brogated. State Mobson, 218 W (2d) 350,

deathor greatbodily harm unless the actor reasonably believeg7Nw (2d) 825 (1998).

that such force is necessary to prevent imminent death or grbeaIQ_t personhﬂ;ay employ deatdly fogcetaggir(ljst anotheuch p‘?rfson r_easonabtly
bodlly harm to hlmself or herself. elievessuch forcenecessary to protect a srd person or ®self from imminen

_ v death or great bodily harm, without incurring civil liability for injury to the ather
(2) Provocationaffects the privilege of self-defense as-fol Clarkv. Ziedonis, 513 F (2d) 79.
lows: Self-defense—prior acts of the victim. 1974 WLR 266.

. . Sate v. Camacho: The Judicial Creation of an Objective Element teddnsin’s
(a) A person who engages in unlawful conduct of a type likel\w of Imperfect Self-defense Homicide. Leisé895 WLR 742.

to provoke others to attack him or her and thereby does provoke

an attack is not entitled to claim th@ivilege of self-defense 939.49 Defense of property and protection against
againstsuch attackexcept when the attack which ensues is ofratail theft. (1) A person is privileged to threateniatentior

type causingthe person engaging in the unlawful conduct te really use force against another for the purpose of preventing or ter
sonablybelieve that he or she is in imminent danger of death minatingwhat the person reasonatiglieves to be an unlawful
greatbodily harm. In such a case, the person engaging in timerferencewith the persors property Only such degree of force
unlawful conductis privileged to act in self-defense, but the-peror threat thereof may intentionally ised as the actor reasonably
sonis not privileged to resort to the use of force intended or likebelievesis necessary to prevent @rminate the interference. It

to cause death to the persmassailant unless the person reasors not reasonable to intentionally use force intended or likely to
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cause deatbr great bodily harm for the sole purpose of defense (2) A misdemeanor is a Class A, B or C misdemeanor when
of ones property it is so specified in ch939t0 951

(2) A person is privileged to defend a 3rd persgroperty (3) Penalties for misdemeanors are as follows:
from real or apparent unlawful interferencednyother under the  (a) For a Clas& misdemeangra fine not to exceed $10,000
sameconditions and by the same means as thoser and by or imprisonment not to exceed 9 months, or both.
which the person is privileged to defehts or her own property (b) For a Class B misdemeanarfine not to exceed $1,000 or
from real orapparent unlawful interference, provided that the penprisonmentnot to exceed 90 days, or both.
sonreasonably believes that the facts sueh as would give the (c) For a Class C misdemeanarfine not to exceed $500 or

3rd person the privilege to defend hishar own propertythat his imprisonmentot to exceed 30 days, or both.
or her intervention is necessary for the protectiothef3rd per History: 1977 c. 1731987 a, 333,64 1997 4. 35

son’sproperty and thathe 3rd person whose property the person
is protectingis a member of his or her immediate family or heus®39.52 Classification of forfeitures. (1) Except as pro
hold or a person whose property herson has a legal duty to pro videdin ss.946.86and946.87 forfeitures inchs.939to 951 are
tect,or is a merchant and the actor is the merchamtiploye or classifiedas follows:
agent. An dicial or adult employe or agent of a librarygsvi- (a) Class A forfeiture.
legedto defend the property of the library in the manner specified (b) Class B forfeiture
in this SUbS?Ctlon' . u Y . . (c) Class C forfeiture.
(3) In this section “unlawful” meanseither tortious or d) Cl D forfeit

expresslyprohibited by criminal law or both. (d) Class D for erture.

History: 1979 c. 2451981 c. 2701993 a. 486 (e) Class E forfeiture.

Flight on the parbf one suspected of a felony does not, of itself, warrant the use (2) A forfeiture is a Class A, B, C, D or E forfeiture wheis it
of deadly force by an arrestingfioEr and it is only in certain aggravated cirecum i i
stanceghat a police dicer may shoot the person he is attempting to arrest. Clark gospecn‘led "_1 chs939to 951
Ziedonis,368 F Supp. 544. (3) Penalties for forfeitures are as follows:

(a) For a Class Aorfeiture, a forfeiture not to exceed $10,000.
PENALTIES. (b) For a Class B forfeiture, a forfeiture not to exceed $1,000.
(c) For a Class C forfeiture, a forfeiture not to exceed $500.

939.50 Classification of felonies. (1) Exceptas provided (4} For a Class D forfeiture. a forfeiture not to exceed $200
in $5.946.83and946.85 felonies in chs939to 951 are classified ge; For a Cla: E forfeiltlLere’ a forfeilttLere not to e>)<(ceed :25 '

asfollows: History: 1977 c. 1781981 c. 2801987 a. 1711987 a. 333.64; 1989 a. 121
(@) Class A felony ) _ _
(b) Class B felony 939.60 Felony and misdemeanor defined. A crimepur
(bc) Class BC felony ishableby imprisonment in the Wtonsinstate prisons is a felony
cl C fel Every other crime is a misdemeanor
(c) Class C felony History: 1977 c. 418.924 (18) ()
(d) Class D felony Legislatureis presumed to have been aware of many existing statutes carrying sen
(e) Class E felon tencesof oneyear or less with no place of confinement specified when it enacted pre
y decessoto 973.02 ashapter 154, laws of 19455tate ex rel. McDonald Douglas

(2) Afelony is a Clasa, B, BC, C, D or E felony when it is Cty.Cir. Ct. 100 W (2d) 569, 302 NW (2d) 462 (1981).
so specified in ch€939to 951

(3) Penalties for felonies are as follows: 939.61 Penalty when none expressed. (1) If a persoris

convictedof an act or omission prohibited by statute and for

(a) Fora Class A felonyife imprisonment. which no penalty is expressed, therson shall be subject to a-for
(b) Fora Class B felonymprisonment not texceed 40 years. feiture not to exceed $200.
NOTE: Pat. (b) is amended eff. 12-31-99 H1997 Wis. Act 28310 read: (2) If a person is convicted of a misdemeanor under state law

(b) For a Class B felonyimprisonment not to exceed 60 years. for which no penalty is expressed the person ma@nbd not
_(be) For a Class BC felopy fine not to exceed $10,000 0ry e than $500 or imprisoned not more than 30 days or both.
imprisonmentnot to exceed 20 years, or both. . :

NOTE: Par. (bc) is amended eff. 12-31-99 1997 Wis. Act 283to read: (3) Common law penalties are abolished.

: P History: 1977 c. 173
bc) F Class BC fell fi Tt d $10,000 t not "
© e(xccged%roayeaarsss B bgtﬁ.nya ine not to exceed $10, or imprisonment no See note to 779.41, citing 63 Atgen. 81.

(c) For a Class C felopgfine not to exceed $10,000 or impris 939 615  Lifetime supervision of serious sex  offend -
onmentnot to exceed 10 years, or both. ers. (1) DerINITIONS. In this section:
NOTE: Par. (c) is amended eff. 12-31-99 997 Ws. Act 283to read:

(c) For a Class C felonya fine not to exceed $10,000 or imprisonment not (a) Department means the department of corrections.

to exceed 15 years, or both. (b) “Serious sex d&¢nse” means any of the following:
(d) For a Class D felony fine not to exceed $10,000 or impris 1. A violation, or the solicitation, conspiracy or attempt to
onmentnot to exceed 5 years, or both. commita violation, of s940.22 (2)940.225 (1)(2) or(3),948.02
NOTE: Par. (d) is amended eff. 12-31-99 h}997 Wis. Act 283to read: (1) or (2), 948.025(1), 948.05 (1) 948.055 (1)948.06 948.07

(d) For a Class D felonya fine not to exceed $10,000 or imprisonment not 948.08 948.11 (2) (a) 948.120r948.13

to exceed 10 years, or both. 2. A violation, or the solicitation, conspiracy or attempt to
onrgsgnﬁr?g?tglgiielzegelzonzame (r)l?'i)tooﬂ?xceed $10,000 or IMPNS commita violation, under cB40, 943 944 or 948 other than a
Yy ! : violation specified in subdL., if the court determines that one of

NOTE: Par. (e) is amended eff. 12-31-99 #4997 Ws. Act 283to read: L . .
() Fora Class E felonya fine not to exceed $10,000 or imprisonment not the purposegor the conduct constituting the violation was for the

to exceed 5 years, or both. actor’ssexual arousal or gratification.
ZHéSStory: 1977 c. 1731981 c. 2801987a. 332.64; 1993 a. 1941995 a. 691997 (2) WHEN LIFETIME SUPERVISIONMAY BE ORDERED. (a) Except
a.

asprovided in par(b), if a person is convicted of a seriosex
offenseor found not guilty of a serious sexXeaise by reason of
mentaldisease or defect, the court meyaddition tasentencing
the person, placing the person probation orif applicable, com

939.51 Classification of misdemeanors. (1) Misde-
meanorsn chs.939to 951 are classified as follows:

(@) Class A misdemeanor mitting the person under 871.17 place the person difetime
(b) Class B misdemeanor supervisiorby the department if notice concerning lifetimper
(c) Class C misdemeanor vision was given to the persamder s973.125and if the court
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determineghat lifetime supervision of the person is necessary to (¢) The department may decide not to ¢geaa fee under par
protectthe public. (b) to any person placed on lifetime supervision while he or she
(b) A court may not place a person on lifetime supervisigneetsany of the following conditions:
underthis section if the person was previously placed on lifetime 1. Is unemployed.
supervisiorunder this section for@rior conviction for a serious 3 g pursuing a full-time course of instruction approved by
sexoffense or a prior finding afot guilty of a serious sexfehse tne department.
by reasorof mental disease or defect and that previous placement
on lifetime supervision has not.bee.n tgrmlnated L!n.der(ét)Lb. is unable to work.
(c) If the prosecutor is seeking lifetime supervision fpea - .
sonwho is chaged with committing a serious sexafse speei 4. Has a statement from a physician certifying to the depart
fied in sub.(1) (b) 2, the court shall direct that the trigirfact find mentthatthe person should be excused from working for medical
aspecialverdict as to whether the conduct constituting thenge  "€aS0nNs.
wasfor the actots sexual arousal or gratification. (6) PETITION FOR TERMINATION OF LIFETIME SUPERVISION. (@)
(3) WHEN LIFETIME SUPERVISIONBEGINS. Subject to sub4), Subjectto par(b), a persorplaced on lifetime supervision under
the period of lifetime supervision on which a person is placeflis section may file a petition requesting that lifetime supervision

underthis section shall begin at whichever of the following time€ terminated. A person shall file a petition requestergina
is applicable: tion of lifetime supervision with the court that ordered the lifetime

3. Is undegoing treatmenapproved by the department and

(a) If the person is placed on probation for the serious sagpervision. . . . o
offense,upon his or her dischge from probation. (b) 1. A person may not file a petition requesting termination
(b) If the person is sentenced to prison for the serious < fxl',[fe“me supe_rt\tlls(;o(gl if he t?]r she .h"’(‘js t;el_?nt_conwcted of a crime
offense,upon his or her dischge from parole. atwas commitied during the period ot fiieime supervision.
NOTE: Par (b) is repealed and ecreatedeff. 12-31-99 byl997 Wis. Act 275 2. A person may not file a petition requesting termination of
to read: lifetime supervision earlier that years after the date on which
(b) If the personis sentenced to prison for the serious sex offense, upon histhe period of lifetime supervision began. If a person filegtition
or her discharge flom parole or extended supervision. ) requestingermination of lifetime supervision at any time earlier
(c) If the person is sentenced to prison for the serious $gXn15 years after the date on which the pedblifetime super

?g:cnhsggﬁg és bfé?gﬁgfesggr?ﬁ?r m:rk]’%cni%se hgnorz'zhoer E:fvision began, the court shall deny the petition without a hearing.
xpirat ! »up ! (c) Upon receiving a petition requesting termination of life

releasfrom prison. . time supervision, the court shall send a copy of the petitidineto

(d) If the person has been committed to the dgpartmentoqrgtrict attorney responsible for prosecuting the serious sex
healthand family servicesinder s.971.17for the serious sex ogensethat was the basis for the order of lifetimapervision.
offense,upon the termination of his or her commitment under ., receiving a copy of a petition sentttn or her under this
g;%'g(?g)ov:/k?ifh%rvgfEsdggpr)]lﬁ:zglgm the commitment under S'paragraph,a district attorney shall conduct a criminal history

) : recordsearch to determine whether the petsas been convicted

(e) If par (a), (b), (c) or (d) does not applyupon the person o 4 criminal ofense that was committed duritige period of life
beingsentenced for the serious sefese. time supervision. No later than 30 dafterthe date on which he

(4) ONLY ONE PERIOD OF LIFETIME SUPERVISION MAY BE  or she receives the copy of the petition, the district attorney shall
ImPOSED. If a person is being sentenced for more than one convigportthe results of the criminal history record search to the court
tion for a serious sex fense, the court may place the person ofndmay provide a written response to the petition.
one period ofdllfegr?e supervision only A q ;?erlo%ag]f lifetime 4y After reviewing the report of the district attorney submitted
s_u;i_erwslor_or etre h.orr] a persfotrrl] s$_ntence o_fr_ng & one (t:r?n underpat (c) concerninghe results of a criminal history record
viction begins at whichever of the times specified in ¢8Jis the searchthe court shall do whichever of tf@lowing is applicable:

latest. s .
(5) STATUS OF PERSONPLACED ON LIFETIME SUPERVISION:POW- 1. If the report of the district attorney indicates thatgaeson
' filing the petition has been convicted of a crimindieoke that

ERSAND DUTIES OF DEPARTMENT. (&) A person placed on lifetime : . Rid L
supervisionunder this section is subject to the control of th¥aScommitted during the pericuf lifetime supervision, the court
alldeny the persog’petition without a hearing.

departmentunder conditions set by the court and regulatio o e
establishecby the department that are necessary to protect the 2. If the report of the district attorney indicates thatgiteson
public and promote theehabilitation of the person placed on-life filing the petition has not been convicted of a criminéde that
time supervision. wascommitted during the pericof I_|fet|me supervision, the court

(am) The department may temporarily take a person on ”fg}?allorder theperson to be examined under.ga), shall notify
time supervision into custodif the department has reasonabld"€ department that may submit a report under pgem) and
groundsto believe that the person has violated a condition o regif@!l sSchedule a hearing on the petition to be conductguicas
lation of lifetime supervision. Custody under this paragraph majjfed under par(f).
lastonly as longas is reasonably necessary to investigate whether(e) A person filing a petition requesting terminatiorlifeftime
the person violated a condition or regulation of lifetiswpervi  supervisiorwho is entitled to a hearing under (@) 2.shall be
sionand, if warranted, to refer the person to the appropiae examinedby a person who is either a physic@ra psychologist
cuting agency for commencement of prosecution under(@)b. licensedunder ch455and who is approved by the coufthe phy

(b) The department shall clgera fee to a person placed on lifeSicianor psychologist who conducts an examination un_der this
time supervision to partiallyeimburse the department for theParagraptshall prepare a report of his or her examination that
costsof providing supervision and services. The department shHagludeshis or her opinion of whether the person petitioning for
setvarying rates for persons placed on lifetime supervisased terminationof lifetime supervision is a danger to publithe phy
on ability to pay and with the goal of receiving at least $1 per d&jcianor psychologist shall file the report of his or her examination
if appropriate, from each person placedlifetime supervision. with the court within 60 days after completing the examination,
The department may decide not to adpama fee while a person andthe court shall provide copies of the report to the person filing
placedon lifetime supervision is exempt as provided under pdhe petition and the district attorney who received a copy of the
(c). The department shall collect moneys for the feesgeldar person’spetition under pafc). The contents of the report shall
underthis paragraph and credit those morteythe appropriation be confidential until the physician or psychologisstifies at a
accountunder s20.410 (1) (gh) hearingunder par(f). The person petitioning for termination of
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lifetime supervision shall pay the cost of an examination requirefithe crime for whictthe actor presently is being sentenced, or
underthis paragraph. if the actowas convicted of a misdemeanor on 3 separate occa
(em) After it receives notification from the court under.pdy ~ Sionsduring that same period, which convictions remain of record
2., the department may prepare and submit to the court a reftgunreversed. It is immaterial that sentence was stayed, with
concerninga person who has filedpetition requesting termina heldor suspended, or that the actor was pardoned, unless such par
tion of lifetime supervision. If the department prepares and sifiPn was granted on the groundiohocence. In computing the
mits a report under this paragraph, the report shall include infgfecedingb-year period, time which the actor spent in actual con
mation concerning thepersons conduct while on lifetime finementserving a criminal sentence shall be excluded.
supervisionand an opinion as to whethéetime supervision of (2m) (a) In this subsection:
the person is still necessary to protect the public. When a report1m. “Serious child sex ¢énse” means any of the following:
preparedunder this paragra_lph has been re_ceived by the court, thea_ A violation of $948.02 948.025948.05 948.055948.06
courtshall, before the hearing under [{8; disclose theontents g4g (7 948.080r 948.0950r 948.300r, if the victim was a minor
of the report to the attorney for the person who filed the petitigpythe convicted person was not the victrparent, aiolation
andto the district attorneyWhen the person who filed the petltlo:})f $.940.31
is not represented bgn attorneythe contents shall be disclose b. A crime at any time under federal law or the law of any

tothe person.. - . o .. .. otherstate grprior to July 16, 1998, under the law of this state that
suparvisiormmay not bs conducied wiilthe pereon fling the perp CoParable to a crime specified in subth. &

tion has been examined and a report of the examination has beenzm' Serious felony” means any of the foIonwng.

filed as provided under pde). At the hearing, the court shall take & Any felony under s961.41 (1) (1m) or (1x) if the felony
evidenceit considers relevant to determining whether lifetim& Punishable by a maximum prison term of 30 years or more.
supervisiorshould be continued becauke person who filed the b. Any felony under s940.01 940.02 940.03 940.05
petitionis adanger to the public. The person who filed the petitid?#0.09(1), 940.16 940.19 (5)940.195 (5)940.21 940.225 (1)
andthe district attorney who received the petition under(gr or (2), 940.305 940.31 941.327 (2) (b) 4.943.02 943.10 (2)
may offer evidence relevant to tigsue of the persatlangerous 943.23(19), (1m) or (1r), 943.32 (2) 946.43 948.02 (1)or (2),
nessand the continued need for lifetime supervision. 948.025 948.03 (2) (a)or (c), 948.05 948.06 948.07 948.08

(g) The court may grant a petition requesting termination 8f+3-30(2), 948.35 (1) (bjor (c) or 948.36 _
lifetime supervision if it determines after a hearing under(ﬂar OTE: Subdpar. b. is shown as affected by thae acts of the 1997 legislater

thatlifeti L | t teqbtibe and as merged by the evisor under s. 13.93 (2) (c).
atlifetime supervision is no longer necessary to proteqd c. The solicitation, conspiracy or attempt, unde®39.3Q

lic. " . L . . 939.310r939.32 to commit a Class A felony

~ (h) If a petitionrequesting termination of lifetime supervision d. A crime at any time under federal law or the law of any
is denied after a hearing under @, the person mayot file a otherstate oy prior to April 28, 1994, under the law of this state
subsequenpetition requesting termination of lifetime supervision, - i« comparable to a crime specified in subd. a, b. or ¢

until at least 3 years have elaps#tce the most recent petition . . ) .
wasdenied. y P P (b) The actor is a persistent repeater if one of the following
applies:

(7) PENALTY FOR VIOLATION OF A CONDITION OF LIFETIME 1 The actor has b cted of ous fel )
SUPERVISION. () No persoplaced on lifetime supervision under - '€ actor has been convicted of a serious felony on 2 or
moreseparate occasions at any time precetlisgserious felony

this section may knowingly violata condition or regulation of ; ) ;
lifetime supervision establishey the court or by the department o Which he or she presently is being sentengeder ch973

b) 1 E t ided i t8d.wh iolat which convictions remain of record and unreversed ahthe 2
_(b) 1. Except as provided in sulid.whoever violates pa@) o more previous convictions, at least one conviction occurred
is guilty of a Clas®\ misdemeanor

! i ) ] beforethe date of violation of deast one of the other felonies for
2. Whoever violates paa) is guilty of a Class E felony if the which the actor was previously convicted.
sameconduct that violates pgr) also constitutes a crime thatis 5 Tha actohas been convicted of a serious child séarsie
afelony _ _ o on at least one occasion at any time precedinglde of violation
(c) If a persoris convicted of violating pa(a) for the same of the serious child sex fehse for which he or she presently is
conductthat resulted in the person being convicted of anothgsing sentenced under cl973 which conviction remains of
crime, the sentence imposed for the violation of garshall be recordand unreversed.
consecutiveto any sentence imposed for the other crime. (bm) For purposes of countingc@nviction under patb), it
History: 1997 a. 275 is immaterial that the sentence for fheevious conviction was
stayed,withheld or suspended, or that the actor wasdoned,
unlessthe pardon was granted on the ground of innocence.
(c) If theactor is a persistent repeatire term of imprison
mentfor the felony for which the persistent repeater presently is
being sentenced under cf73is life imprisonment without the

939.62 Increased penalty for habitual criminality
(1) If the actor is a repeatas thaterm is defined in sulf2), and
the present conviction is for any crinfer which imprisonment
may be imposed (except for an escape unde46.42or a failure
to report under $946.425 the maximum term of imprisonment 2O~ -
prescribecby law for that crime may be increased as follows: POSSibility of parole or extended supervision. _

NOTE: Par. (c) is shown as affected by two acts of the 1997 legislatand as

(a) A maximum term of one year or less may be increasedrgrgedby the revisor under s. 13.93 (2) (c).

not more than 3 years. (d) If a priorconviction is being considered as being covered
(b) A maximum term of more than one year but not niea®a underpar (a) 1m. b.or2m. d.as comparable to a felony specified
10 years may be increased by not more than 2 years if the padederpar (a) 1m. a.or 2m. a, b. or c., the conviction maye
convictionswere for misdemeanors and by not more than 6 yeaxsuntedas a prior conviction undear (b) only if the court deter
if the prior conviction was for a felony mines,beyond areasonable doubt, that the violation relating to
(c) A maximumterm of more than 10 years may be increasdbatconviction would constitute a felony specified under @gr
by not more than 2 years if the prior convictions were for misdém. a.0r2m. a, b. or c. if committed by an adult in this state.
meanorsand by not more than 10 years if the prior conviction was (3) In this section “felony” and “misdemeanor” have the fol
for a felony lowing meanings:
(2) Theactor is a repeatertifie actor was convicted of a felony (a) In case of crimes committed in this state, the terms do not
duringthe 5-year period immediately preceding ¢benmission includemotor vehicle denses under ch341to349and ofenses
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handledthrough proceedings in the court assigned to exerci889.622 Committing a serious sex crime while
jurisdictionunderchs.48 and938, but otherwise have the mean infected with acquired immuno deficiency syndrome,
ingsdesignated in €39.60 HIV or a sexually transmitted disease. (1) In this section:

(b) In case of crimes committed in other jurisdictiotise (&) “HIV’ means any strain of human immunodeficiency
termsdo not include those crimes which are equivalent to motairus, which causes acquired immunodeficiency syndrome.
vehicle offenses under ch841 to 349 or to ofenses handled  (b) “Serious sex crime” means a violation 0940.225 (1)or
throughproceedingén the court assigned to exercise jurisdiction2), 948.02 (1)or (2) or 948.025

underchs.48 a”d938.0therwi.se" fe'of‘y means a crimthich (c) “Sexuallytransmitted disease” means syphilis, gonorrhea,
underthe laws of that jurisdiction carries a prescribed maximuRknatitisB, hepatitis C or chlamydia.

gf&i:%oﬂ\'ﬂr}?s%gﬁggivtng:ngrsgﬁn? é eveh?(':tﬁ gtc')aegrfgtr Cgamrar anor (d) “Significantly exposed” means sustaining a contact which
; o o : . Y @ ifiriesa potential for transmission of a sexually transmitted dis

scribedmaximum penalty sfitient to constitute it a felony and ease or HIV by one or more of the followina:

includescrimes punishable only by a fine. y 9

History: 1977 c. 4491989 a. 851993 a. 289483 486 1995 a.77, 448§ 1997 1. Transmission, into a body orifice or onto mucous mem
a. 219283 295, 326 s. 13.93 (2) (c). brane,of blood; semen; vaginal secretions; cerebrospsat,
Cross-reference: For procedure, see$73.12 ovial, pleural, peritoneal, pericardial or amniotic fluid; or other

Seenote to Artl, sec. 6, citing Hanson 8tate, 48 W (2d) 203, 179 NW (2d) 909. bodyfluid that is visibly contaminated with blood.
A repeater chge must be withheld from juryknowledge since it is relevant only

to sentencing. Mulkovich.\Btate, 73 W (2d) 464, 243 NW (2d) 198. 2. Exchange, during the accidental or intentional infliction of
Becausghis section authorizes penalty enhancement only when maximum und@r penetratingwound, including a needle puncture, of blood;

lying sentence is imposed, enhancement portion of sub-maximum sentencgdgnenyvagdinal secretions: cerebrospinal. synovial, pleural- peri
vacatedhas abuse of sentencing discretion. Stakéawris, 19 W (2d) 612, 350 NW vag ' p  SY P 7P

(2d) 633 (1984). toneal,pericardial or amniotic fluid; or other body fluid thavis-
In (2), “convicted of a misdemeanor on 3 separate occasiegaires 3 separate ibly contaminated with blood.
misdemeanorsjot 3 separate court appearances. Statéttvock, 119 W (2d)664, 3. Exchange, into an eye, an open wound, an 0ozing lesion,

350NW (2d) 647 (1984). ey . X
Court'sacceptance of guilty plea or verdigtsuficient to trigger operation of this Qr other place where a significant breakdown in Fhe epidermal b{:\l’

section;completion of sentencing procedure is not prerequisite. Stavemmer,  rier has occurredf blood; semen; vaginal secretions; cerebrospi

152W (2d) 654, 449 NW (2d) 621 (Ct. App. 1989). nal, synovial, pleural, peritoneal, pericardial or amniotic flaid,;

Felonyconvictions entered following waiver from juvenile court are proper basﬁtherbody fluid that is visibly contaminated with blood.

for repeater allegation; f@hses were not “handled through” ch. &8ate vKastner . . . )

156 W (2d) 371, 457 NW (2d) 331 (Ct. App. 1990). (2) The maximum term of imprisonment for a serious sex
Sub.(1) is applicable when concurrent maximum sentences are imposed fer mg@tiime may be increased by not more than 5 years if all of the fol

ple offenses. Consecutive sentences are not required. Sbseis, 165 W (2d) 78, lowing apply:

477NW (2d) 307 (Ct. App. 1991). ) ) ] )
Seenote to 161.48 citing StateRay 166 W (2d) 855, 481 NW (2d) 288 (Ct. App. (@) At the time that he or she commits the serious sex crime,

1992)-h . | . the person convicted of committing the serious sex crime has a
Each conviction for a misdemeanor constitutes a “separate occasion” for purp i i i i i

of (2). State vHopkins, 168 W (2d) 802, 484 NW (2d) 549 (1992). lﬁ?g;aélzirﬁgzmgﬁi ?)ISSI?I\SIE ?ersat‘cfggltl;qeed F;:g?:gggg;ﬁ;ﬁ\g:e{jsyn

Enhancementf sentence under this section did viotate double jeopardyState . . -
v. James, 169 W (2d) 490, 485 NW (2d) 436 (Ct. App. 1992). or nonantigenic products of HIV or an antibody to HIV

This section does not grant a trial court authority to increase a punitive sanction for (h) At the time that he or she commits the serious sex crime,
gggtae)mpmf court. State \Carpenter179 W (2d) 838, 508 NW (2d) 69 (Ct. APP- the narson convicted of committing the seri@e crime knows

The state is chagied with proving a prior conviction and that it lies within the thathe. or she has a sexudifgnsmitted disease or vaUir?d immu
5-yeawindow of sub(2). State vGoldstein, 182 W (2d) 251, 513 NW (2d) 631 (Ct.nodeficiencysyndrome or that he or she has had a positive test for

App.1994). 3 o o the presence of Hlvantigen or nonantigenic products of HIV or
A guilty plea withouta specific admission to repeater allegations is nfitmirft an antibody to HIV

to establish the facts necessary to impose the repeater penalty erBtesZim- . . . o
mermann,185 W (2d) 549, 518 NW (2d) 303 (Ct. App. 1994). (c) The victim of the serious sex crime was significantly

Whena defendant does not admit to habitual criminalitg state must prove the ay HIV or to th xually transmitt: i whichever
allegedrepeater status beyond a reasonable doubt. Sttenault, 187 W (2d) 125, e posedo or to the sexually trans ed disease, cheve

522NW (2d) 264 (Ct. App. 1994). is applicable, by the acts constituting the serious sex crime.
A commitment under the Sex Crimes Lak. 975, is not a sentence under sub. (2). (3) This section provides for the enhancement of the maxi
Statev. Kruzycki, 192 W (2d) 509, 531 NW (2d) 429 (Ct. App. 1995). mum term of imprisonment provided for the underlying crime.

Sub. (2m) (b) izonstitutional. It does not violate the guaranty against cruel al ; ; + : ;
unusualpunishment, the principal of separation of powers or the guaranty of eqﬁ?ecourt shall direct that the trier of fact find a SpeCIaI verakict

protection. State vLindsey 203 W (2d) 423, 554 NW (2d) 215 (Ct. App. 1996). tO all of the issues specified in su@).
A conviction for purposes of sub. (2) occurs when the judgment of convictionHistory: 1997 a. 276
unders. 972.13 is entered and not from the date the guilt is found. MikBsate,

212 W (2d) 859, 569 NW (2d) 765 (Ct. App. 1997). ) : :
Section973.13 commands that all sentences in excess of that authorized by lay 9'623, lncre,aseq‘ perjalty, repea} Se’t"IOUS Sex (,:nm,es'
declaredvoid, including the repeater portion of a sentence. Prior postconvicti In this section, “serious sex crime” means a violatios.of

motionsthat failed to challenge the validity of the sentence do not bar seeking re{MO.225(1) or (2)
from faulty repeater sentences. StatElowers, 221 W (2d) 20, _ NW (2d) ____

(Ct. App. 1998). (2) If a person has one or mgmaor convictions for a serious
sexcrime and subsequently commitsaxious sex crime, the court
939.621 Increased penalty for certain domestic abuse shallsentence the person to not less than 5 yeapisonment,

offenses. If a person commits aact of domestic abuse, asbut otherwise the penalties for tleeime apply subject to any

definedin 5.968.075 (1) (and the aatonstitutes the commission applicablepenalty enhancement. The court shall not place the

of a crime, the maximum term of imprisonment for that crime malgfendann probation.

beincreased by not more than 2 years if the crime is committedffistory: 1993 a. 97227, 1997 a. 326

duringthe 72 hours immediately following an arrest for a demes ) )

tic abuse incident, as set forth in968.075 (5) The 72-hour 939.624 Increased penalty; repeat serious violent

periodapplies whether or not there has been a waiver bydtim ~ ClMES. (1) In this section, “serious violent crime” means a

unders.968.075 (5) (c) The victim of the domestic abuse crime/iolation of .940.030r 940.05

doesnot have to be the same as the victim of the domestic abusé2) If a person has one or mgméor convictions for a serious

incidentthat resulted in tharrest. The penalty increase under thigiolent crime or a crime punishable by life imprisonment and sub

sectionchanges the status of a misdemeanor to a felony sequentlycommits a serious violent crime, the court shall sen
History: 1987 a. 3461995 a. 304 tencethe person to not less than 5 years’ imprisonmenttbet
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wise the penalties for the crime appbubject to any applicable _An automobile may constitute a dangerous weapon under s. 939.22 (10).. State v
penaltyenhancement. The court shall not place the defendantfyell- 200 W (2d) 200, 546 NW (2d) 507 (Ct. App. 1996).

prg{btf;lti(.)nl.ggs 07 939.632 Penalties; violent crime in a school zone.
Istory: a (1) In this section:
939.625 Increased penalty for criminal gang  crimes. (@) “School” means a public, parochial or private school that

(1) (a) If a person is convicted of a crime under 888.to948 Providesan educational program fone or more grades between

or961 committed for the benefit of, at the direction of oagsoci  9radesl and 12 andhat is commonly known as an elementary

ationwith any criminal gang, with the specific intent to promoteSchool,middle school, junior high school, senior high school or

further or assist in any criminal conduct by criminal gang menhigh school.

bers,the penalties for the underlying crime avereased as pro  (b) “School bus” has the meaning given i1340.01 (56)

vided in par(b). (c) “School premises” means any school building, grounds,
(b) If pat (a) applies: recreatiorarea or athletic field or any other property ownesid

1. The maximum ternof imprisonment for a misdemeanor0r operated for school administration. _
may be increased by not more than 6 months. This subdivision(d) “School zone” means any of the following:
doesnot change the status thie crime from a misdemeanortoa 1. On the premises of a school.
felony. _ o _ 2. Within 1,000 feet from the premises of a school.
2. If themaximum term of imprisonment for a felony is more 3. On a school bus or public transportation transporting stu
than5 years or is a life term, the maximum term of imprisonmegénts to and from a public or private school.
for the felony may be increased by not more than 5 years. 3m. At school bus stops where students are waiting for a
3. If themaximum term of imprisonment for a felony is morgchoolbus or are being dropped bfy a school bus.
than 2 years, but not morthan 5 years, the maximum term of (e) “Violent crime” means any of the following:
imprisonmentfor the felony may be increased bgt more than 1. Any felony under $940.01 940.02 940.03 940.05

4years. . o 940.09(1), 940.19 (2)(3), (4) or (5), 940.21, 940.225 (1)(2) or
] 4 The maximum term Of imprisonment for a felony not SDECﬂ3)' 940.305940.31,941.20 941.21, 943.02 943.06 943.10(2),
fied in subd.2. or 3. may be increased by not more thayears. 943.23(1g), (1m) or (1r), 943.32 (2) 948.02 (1)or (2), 948.025

(2) Thecourt shall directhat the trier of fact find a special ver 948.03(2) (a)or (c), 948.05 948.055948.07 948.08 948.30 (2)
dict as to whether the underlying crime wasmmitted for the 948.35(1) (b)or (c) or 948.36

benefitof, at the direction of or in association with any criminal 5 The solicitation conspiracy or attempt, unde®39.3Q
gang,with the specific intent to promotiirther or assist in any 939 310r939.32 to commit a Clasa felony, )

criminal conduct by criminal gang members. ;
History: 1993 . 981995 a. 448 3. Any misdemeanor under 840.19 (1) 940.225 (3m)

NOTE: Seel993 Wis. Act 98 s.9159 for a statement of legislative intent. 940-32(2), 940.42 940.44941.20 (1) 941.23941.235941.24
or941.38 (3)
939.63 Penalties; use of a dangerous weapon. (1) (a) (2) If a personcommits a violent crime in a school zone, the
If a person commits a crime while possessing, usittyeatening maximumperiod of imprisonment is increased as follows:
to use a dangerous weapon, the maximum term of imprisonmen{a) If the violent crime is a felonpythe maximum period of
prescribedoy law for that crime may be increased as follows: imprisonments increased by 5 years.
1. The maximum ternof imprisonment for a misdemeanor (b) If the violent crime i@ misdemeanpthe maximum period
may be increased by not more than 6 months. of imprisonment is increased by 3 monénsl the place of impes
2. If themaximum term of imprisonment for a felony is mor@nmentis the county jail.
than5 years or is a life term, the maximum term of imprisonment (3) (a) In addition to any other penalties that may apply to the
for the felony may be increased by not more than 5 years.  crimeunder sub(2), thecourt may require the person to complete
3. If the maximum term of imprisonment for a felony is morel00 hours of community service work for a public agency or a
than 2 years, but not morthan 5 years, the maximum term ofnonprofitcharitable aganization. The court shahsure that the
imprisonmentfor the felony may be increased bgt more than defendants provided a written statement of the terms of the-com
4 years. munity service order Any oilganizationor agency acting in good
4. The maximum term of imprisonment for a felony not speciaith to whicha defendant is assigned under an order under this
fied in subd.2. or 3. may be increased by not more thayears. Paragraphhas immunity from any civil liability in excess of
(b) The increased penalty provided in thisosection does not $25,000for acts or omissions by or |mpact|pg on the defendant.
apply if possessingusing or threatening to use a dangerous (b) The court shall notimpose the requiremerder par(a)

(c) This subsectioapplies only to crimes specified under ché!c safety .wh|le .completllng the requirement. i
93910951 and961 (4) This section provides for the enhancemeiitihe penalties

applicablefor the underlying crimeThe court shall direct that the
érier of fact find a special verdict as to all of the issues specified
in sub.(2).

History: 1995 a. 22

(2) Whoeveris convicted of committing a felony while pos
sessingusing or threatening to usedangerous weapon shall b
sentencedo a minimum ternof years in prison, unless the sen
tencingcourt otherwise provides. The minimum term for the first

applicationof this subsection is 3 years. The minimum term faj3g9 635 Penalties: assault or battery in secured juve -

any subsequent application of this subsection is 5 yeHrthe jje facilities or to aftercare agent. (1) Except as provided

courtplaces the person on probation or imposes a sentence j§%§i(2), if a person who has been adjudicated delinquent is con

thanthe presumptiveninimum sentence, it shall place its reasongcted of violating s.940.20 (1while placed in a secured correc

for so doing on the record. _ tional facility, as defined in €938.02 (15m)a secure detention
Factioat M o for isdemaanot mey excas one year unter (1) (I, a5 defined in 938,02 (16)ora secured child caring inst

doesnot upgrade crime to felorstatus. State. Denter 121 W (2d) 18, 357 NW il ion, as defined in 938.02 (15g)or is convicted of violating

(2d) 555 (1984). $.940.20 (2m)the court shall sentence the persondbless than
Possessiorncompasses both actual and constructive possessiprave aviola 3 years of imprisonment. Except as provided in @bjf a per

tion of this section, the state must prdfat the defendant possessed the weapon : : : : : :

facilitate the predicate éénse. State, Peete. 185 W (2d) P255, 517 NW (2d)p149g’°r”s convicted of violating 946.43while placed in a secured

(1994). See also State Howard, 21 W (2d) 269, 564 NW (2d) 753 (1997). correctionalfacility, as defined in £38.02 (15m)a secure deten
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tion facility, as defined in €38.02 (16)or a secured child caring  (c) If the crime committed under suli) is a felonythe max
institution, asdefined in s938.02 (15g)the court shall sentencemumfine prescribed bjaw for the crime may be increased by not
the person to not less than 5 years of imprisonment. morethan $5,000 and the maximum period of imprisonment pre
(2) Notwithstandingsub.(1), a court may place a person whescribedby law for the crime may be increased by not more than
is subject to sul{1) on probation or impose on that person a sef Years.
tencethat is less than the applicable presumptive minirsem (3) Thissection provides for the enhancemeinthe penalties
tencespecified in sub(1) only if the court makes all of the follew applicablefor the underlying crimeThe court shall direct that the
ing findings of fact and places on the record its reasons fisier of fact find a special verdict as to all of the issues specified

imposingprobation or that lesser sentence: in sub.(1).
(a) That placing the person @mobation or imposing a lesser  (4) This section does not apply to any crime if proof of race,
sentencavould not depreciate the seriousness of thense. religion, color, disability, sexual orientationpational origin or

ancestryor proofof any persors perception or belief regarding

other’s race, religion, colgr disability sexual orientation,
national origin or ancestry is required for a conviction for that
ime.

(b) That imposing the applicabfgresumptive minimum sen
tencespecifiedin sub.(1) is not necessary to deter the person
other persons from committing violations of 840.20 (1)or
946.43or other similar denses while placed in a secured correccrHistory_ 1087 &, 3481991 a. 201
t'or_‘"?" facility, as d_efmed in 938.02 (15m)a secure d_eter_]tlo_n “Hate crimes” law 939.645, does not unconstitutionally infringe upon free speech.
facility, as defined in ©38.02 (16)ora secured child caring insti Statev. Mitchell, 508 U.S. 476124 LEd 2d 436 (1993), 178 W (2d) 597, 504 NW
tution, as defined in $938.02 (15g)or from committing viola (2d) 610(1993).
tions of 5.940.20 (2m) HateCrimes: New Limits on the Scope of the 1st Amendment. ReBeMLR

1501 415 (1993).
History: 1993 a. 981995 a. 77216 Talking about Hate Speech: A Rhetorical Analysis of American and Canadian

This section does not violate a defendaright to equal protection. StateMartin,  Regulationof Hate Speech. Moran. 1994 WLR 1425,
191W (2d) 647, 530 NW (2d) 420 (Ct. App. 1995). Hate Crimes. Kassel. ¥/ Law Oct. 1992.

939.64 Penalties; use of bulletproof garment. (1) In 939.646 Penalty; crimes committed using information

this section, “bulletproof garment” means a vest or other garmestitained from the sex offender registry . If a person com
designedredesigned or adapted to prevent bullets from penetratits a crime using informatiothat was disclosed to him or her
ing through the garment. unders.301.46 the penalties may be increased as follows:

(2) If a person commits a felony while wearing a bulletproof (1) In case of a misdemeantre maximum fine prescribed by
garmentthe maximum term of imprisonment prescribed by ladaw for the crime may be increased by not more than $1,000 and
for that crime may be increased by 10 years. the maximum term of imprisonmergrescribed by law for the

History: 1983 a. 4781995 a. 340 crimemay be increased by not more than 6 months. This subsec
tion does not change the status of the crime from a misdemeanor
939.641 Penalty; concealing identity . If a person commits to a felony
acrime while his or her usual appearance has been concealed, di§2) In case of a felonythe maximum term oimprisonment

guisedor altered, with intent to make it less likely that he or shgescribecby law for the crime may be increased by not more than
will be identified with the crime, the penalties may be increasgdears.

asfollows: History: 1995 a. 440

(1) In case of a misdemeantre maximum fine prescribed by . .
law for the crime may be increased by not more than $10,000 &wP-647 Increased penalty; violent felony committed
the maximum term of imprisonmemdrescribed by law for the against elder person. (1) In this section:
crime may be increased so that the reviseakimum term of (&) “Elder person” means any individual who is 62 yeargef
imprisonmentis one year in the county jail. or oldet

(2) In case of a felonythe maximum fine prescribed aw (b) “Violent felony” means any felony unde9gl0.19 (2)(3),
for the crime may be increased by not more than $10,000 and®e (5) or (6), 940.225 (1)(2) or (3), 940.230r 943.32
maximumterm of imprisonment prescribed by law for the crime (2) If a person commits a violent felony and the victim of the
may be increased by not more than 5 years. violent felony is an elder person, the maximum period of impris

History: 1977 c. 1731985 a. 104.2. onmentis increased by 5 years.

) ) . ) (3) Subsection(2) applies even if the person mistakenly

939.645 Penalty; crimes committed against certain  pelievedthat the victim had not attained the age of 62 years.
people or property . (1) If a person does all of ttfellowing, (4) This section provides for the enhancemeithe penalties
the penalties for the underlying crime are increaaegrovided in - 5 5jicabiefor the underlying crimeThe court shall direct that the
sub.(2): trier of fact find a special verdict as to all of the issues specified

(@) Commits a crime under ctg39to0 948 in sub.(2).

(b) Intentionally selects the person against whom the crimeHistory: 1997 a. 266
underpar (a) is committed or selects the property that is damaged . . S
or otherwise dbcted by the crime under péa) in whole or in part 939-648 Penalty; terrorism. (1) In this section, “govern
becauseof the actois belief or perception regarding the racglentalunit’ means the United States; the state; any couityy
religion, color, disability sexual orientationpational origin or Village or town; or any political subdivision, department, division,
ancestryof that person or the owner or occupant of that properRPardor agency of the United States, the statenyrcountycity,
whetheror not the actds belief or perception was correct. illage or town. . .

(2) (a) If the crime committed under sutt) is ordinarily a _(2) If @ person does all of the following, the penalties for the
misdemeanoother than a Class A misdemeartbe revised max Underlying felony are increased as provided in €8p.
imum fine is $10,000 and the revised maximpetiod of impris (@) Commits a felony under ct&39to 951
onmentis one year in the county jail. (b) Commits thefelony under any of the following circum

(b) If the crime committed under sufi) is ordinarily a Class Stances:
A misdemeangrthe penaltincrease under this section changes 1. The person causes bodily harm, great bodily harm or death
the status of the crime to a felomyd the revised maximum fineto another
is $10,000 and theevised maximum period of imprisonmentis 2 2. The person causes damage to the property of another and
years. the total property damaged is reduced in valye$25,000 or
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more. For the purposes of this subdivision, property is reduced in(7) The crime specified in s940.11 (2) when the crime

valueby the amount that it would cost either to repair or replacbargeds specified in s940.11 (1).
it, whichever is less. History: 1985 a. 29144, 306, 332, 1987 a. 333.64; 1987 a. 349403 1989 a.
. 315.2909h 1989 a. 2501991 a. 2051993 a. 441445, 491
3. The person usderce or violence or the threat of force or Controlling principles as to when a lesser includeiése chage should be given
violence. discussed.State vMelvin, 49 W (2d) 246, 181 NW (2d) 490.

(c) Commitsthe felony with the intent to influence the po|icySIQt‘QST““ﬁ;‘?J’i?FEZFW?Sd‘)’”Z'Xé’ el%?_ 'rru]\clvlm(jfg) S{é%? as o he speclhastdisted.

of a governmental unit or to punish a governmentalfani prior A chage of possession of a pistol by a minor is not an included crime ingechar
policy decision. of attempted first degree murder becainsecludes the element of minority which
. . . the greater crime does not. Statdelvin, 49 W (2d) 246, 181 NW (2d) 490.
_(3) The maximum fine prescrlbehxy law for the f_elony ma_y Disorderlyconduct is not a lesser includedeofse on a chge of criminal damage
beincreased by not more th&50,000 and the maximum periodto property State vChacon, 50 W (2d) 73, 183 NW (2d) 84.
of imprisonment prescribed by law for the felony may be While attempted aggravated battery@ an included crime of aggravated battery

- under(1), it is under (4). The reduced ofadoes not put defendant in double jeop
increasedby not more than 10 years. ardy. DUnn v State, 55 W (2d) 192, 197 NW (2d) 749.

(4) This section provides for the enhancemefthe penalties  Under sub. (1) the emphasis is on the proof, not the pleading, and the “stricken

f : H word test” statedn Eastway vState, 189 W 56, is not incorporated in the statute.
applicablefor the underlying felonyThe court shall direct that the g = State, 57 W (2d) 499, 204 NW (2d) 499.

_trier of fact find a special verdict as to all of the issues specifieGsectiong47.015 is not an included crime in 941.30. Stavém Ark, 62 W(2d)
in sub.(2). 155,215 NW (2d) 41.
f . « : " Wherethe evidence overwhelmingly reveals that the shoetigintentional, fail
(5) (a) In tl‘_lIS subsection, “labor d'SPUte includes any CGnterre to include 940.06 and 940.08 as lesser includéghsésnot error Hayzes v
versy concerningerms, tenure or conditions of employment, ostate 64 W (2d) 189, 218 NW (2d) 717.
concerningthe association or representation of persons in-negoln order to justify the submission of an instruction on a lesser degree of homicide
P - : e . . %Ea\nthat with which defendant is clggd there must be a reasonable basis in the evi
tiating, f_')_(mg' maintaining, Chang'ng or seeklng to arrang_e ter ncefor acquittal on the greater clgarand forconviction on the lesser clog:. A
or conditions of employment, regardless of whether the disputatégndanthaged with1st-degree murder is not entitled to an instruction as to 3rd—

i i i degreemurder unless the evidence reasonably viewed deadtito acquittal on both
standin th_e prox_lmate relation of employer ar?d_ employe. . 1stg—and 2nd—-degree murdeHarris v State, 68yW (2d) 436, 228 N(i/v (2d) 645.
(b) This section does not apply conduct arising out of or in  Forone crime to be included in anothiemust be utterly impossible to commit
connectionwith a labor dispute. gg%%ﬁri(r?ge;g;hom committing lesseRandolph vState, 83 W (2d) 630, 266 NW
History: 1993 a. 98 Testunder (1) concerns legal, statutorily defined elements of the crime, net pecu
liar facts of case. StateVerhasselt, 83 W (2d) 647, 266 NW (2d) 342 (1978).
RIGHTSOF THE PROSECUTION. Trial court erred in denying defendantequest fosubmission of verdict of endan
gering safety by conduct regardless of life as lesser inclaffedise of attempted
murder. Hawthorne vState, 99 W (2d) 673, 299 NW (2d) 866 (1981).
939.65 Prosecution under more than one section per - (1955?3n0te to Art. |, sec. 8, citing StateGordon, 11 W (2d) 133, 330 NW (2d) 564
mltt?d' Exc_eptas pr_owded in 948.025 (3’) if an act forms the Wheredefendant chged with 2nd degree murder denied firing fatal shot,-man
basisfor a crime punishable under more than one statutory-prosaughteiinstruction was properly denie@tate vSarabia, 18 W (2d) 655, 348 NW

sion, prosecution may proceed under any or all such provisiorad) 527 (1984). N _
History: 1993 a. 227 Seenote to 940.19, citing StateRichards, 123 W (2d) 1, 365 N{&d) 7 (1985).

Seenote to Art. |, sec. 8, citing Harris 8tate, 78 W (2d) 357, 254 NW (2d) 291. (lgse;noteto Art.1, sec. 8, citing State Btevens, 123 W (2d) 303, 367 NW (2d) 788

L. . . . Crimeof reckless use of weapons under s. 941.20 (1)198g stats., is not lesser
939.66 Conviction of included crime permitted. Upon includedoffense of crime of endangering safety by conduct regardless oiife

prosecutiorfor a crime, the actor may be convicted of either trgmedunder ss. 939.63 (1) () 3. and 941.30, 1983 stats. S@aerington, 134 W

. . . : d) 260, 397 NW (2d) 484 (1986).
crime Chaged or an included crime, but not both. An include Courtmust instruct jury oproperly requested lessefaise even though statute

crimemay be any of the following: of limitations bars court from entering conviction on lessterse. State.\Muen

. : : . . tner,138 W (2d) 374, 406 NW (2d) 415 (1987).
_ (1) A crime which does not require proof of dagtin addi g/ i '10'808.00 citing StateMyers, 158 W (2d) 356, 461 NW (2d) 777 (1990).
tion to those which must be proved for the crime gadr Convictionsfor both first-degree murder and blary/battery are permissible.

(2) A crimewhich is a less serious type of criminal homicidé&tatev. Kuntz, 160 W (2d) 722, 467 NW (2d) 531 (1991). _
thanthe one chared Evidenceat trial maysuggest to the state that an instruction on a lesser included
ged. offenseis appropriate; it is unreasonable for a defendant to assume at the outset of trial
(2m) A crime which is a lesserious or equally serious type%a(tz%i%i%c% ToaKl \?\/OE %t 8ti31$ (Sé?tez prosi%%lg;ng position. StateRleming, 181
, . App. .
of battery than the one clged. This section does not bar multiple convictions when the homicides are “equally
(2r) A crime which is a less serious type of violation ursler serious”. Two Class C felonies with the same maximum penalty were equally serious
943.23th th haed althoughone carried additional sanctions of driver license revocation and an addi
: an the one chaed. tional penalty assessment which the other did not. Stafechner217 W (2d) 392,

A crime which is th m he crim rex hat 576NW (2d) 912 (1998).
(3) ¢ ¢ chis the same as the ¢ € ghd e ceptt at Misdemeanobattery is an included crime of felony battdwyt they are not the

it requiresrecklessness or negligence while the crime @8I sameoffense. Acquittal on felony battery chies does nairevent subsequent pro

requiresa criminal intent. secutiorfor misdemeanor battenBtate vVassos, 218 W (2d) 330, 579 NW (2d) 35
L . . (1998).
(4) An attempt in violatiorof s.939.32to commit the crime Multiple Punishment in \igconsin and th#blske Decision: Is lDesirable to Per

charged. mit Two Homicide Convictions for Causing a Single Death? 1990 WLR 553.
(4m) A crime of failure to timely pay child support under s. See also notes to Art. |, sec. 8, Double Jeopardy

948.22(3) whenthe crime chaged is failure to pay child support

for more than 120 days under9i8.22 (2) RIGHTS OF THE ACCUSED.
(5) Thecrime of attempted battery when the crime gbdis

sexual assault, sexual assault of a child, robpemayhemor 939.70 Presumption of innocence and burden of

aggravatedattery or an attempt to commit any of them. proof. No provisionof chs.939 to 951 shall be construed as
(6) A crime specified in $940.285(2) (b) 4.or 5. when the changingthe existing law withrespect to presumption of inno

crime chaged is specified in ©40.19 (2o (6), 940.225 (1)(2) Cenceor burden of proof.
or (3) or 940.30 History: 1979 c. 891987 a. 33%.64.

(6c) A crime that is a less serious type of violation under §39. 71 Limitation on the number of convictions.  If an
940.285than the one chged. actforms the basis for a crime punishable under more than one
(6e) A crime that is a less serious type of violation under statutoryprovision of this state or under a statutory provision of
940.295than the one chged. this state and the laws of another jurisdiction, a conviction or
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acquittalon the meritainder one provision bars a subsequent pro Plea of guilty admits facts clged but nothe crime and therefore does not raise
secutionunderthe other provision unless each provision requiré§ueof statute of limitations. State Rohlhammer78 W (2d)516, 254 NW (2d) 478.

L . . Seenote to 971.08, citing State Pohlhammer82 W (2d) 1, 260 NW (2d) 678.
pI‘OOf of a fact for conviction which the other does not require. Sub.(3) tolls running of statute of limitation during period in which defendant was

Misdemeanobattery is an included crime of felony batteyt they are not the ot state resident and violates neither privileges and immunities clause nor equal

sameoffense. Acquittal on felony battery cas does ngirevent subsequent pro ; st
secutionfor misdemeanor battenstate vVassos, 218 W (2d) 330, 579 NW (2d) 35 E’{ggegf)f'onc'ause of U.S. constitution. StateSher 149 W (2d) 1, 437 NW (2d) 878

(1998). Person is not “publicly a resident within this state” under sub. (3) when living out
.. . sidestate but retainingtate residence for voting and tax purposes. Stéhitman,

939.72 No conviction of both inchoate and completed 160W (2d) 260, 466?\5\/\/ (2d) 193 (Ct. App_%ggo)_ purp

crime. A person shall not be convicted under both: An arrest warrant is issued for purposes of gljbwhen it is signed by a judge with

; [P intentthat it be executed and leaves the possessithe gfidge. That the warrant is
(1) Section939.3Q 948.350r 948.36for solicitation and s. o /crevecuted is imelevant. Statehueller 201 W (2d) 121, 549 NW (2d) 455 (Ct
939.05as a party to a crime whichtise objective of the solicita App. 1996).

tion; or Plaintiff's allegations of defendant district attorreepad faitrpresented no imped

; f imentto application of general principle prohibiting federal court interference with
(2) Section939.31for conspiracy and 939.05as a party t0 e ingstate prosecutions where the only factual assertion in support of claim was
a crime which is the objective of the conspiracy; or the district attorneys delay incompleting” prosecution, and there were no facts
; ; i allegedwhich could support any conclusion other than that the district attorney had
3) Sectlt_)n939.32 for attempt and the section definitige actedconsistently with state statutes and constitution. Smitc€ann, 381 F Supp.
completedcrime. 1027.

History: 1991 a. 153

?fjfggaé?a‘i%%% it ilied ancthensin v Sae, 36 W (20 213, 271w (e D075 Death or P L O oy s e¢

Sub.(3) does not bar convictions for possession oflarious tools anuglary  940.05(2g) and(2h), 940.06 (2)940.08 (2)940.09 (1) (c)o(e),
arisingout of single transaction. DumasState, 90V (2d) 518, 280 NW (2d) 310 (1b)and(1g) (c)and(d), 940.10 (2)940.195940.23 (1) (bjand
(Ct. App. 1979). (2) (b), 940.24 (2)and940.25 (1) (c)to (e) and (1b), “unborn
939.73 Criminal penalty permitted only on conviction. child” means any individual of the human species ffertiliza-
A penalty for the commission of a crime may be imposed orfign until birth that is gestating inside a woman.
after the actor has been duly convictediicourt of competent  (2) (a) In this subsectiorfinduced abortion” means the use
jurisdiction. of any instrument, medicine, drug or other substance or dievice

. L . amedical procedure with the intent to terminate the pregnancy of

939.74 Time limitations on prosecutions. (1) Exceptas awoman and with an intent other than to increase the probability

providedin sub.(2), and s946.88 (1) prosecution for a felony of g live birth, to preserve the life or health of the infant aifter
mustbecommenced within 6 years and prosecution for a misdgirth or to remove a dead fetus.

meanoror for adultery within 3 years after the commission .
thereof. Within the meaning of this section, a prosecution h (()b())ig)ct&n(?gg (021) éi)o(ggg?f)%)g(rg%i%(of gz(%))aggéz(g))
_commenced/vhen a warrant or summons is issued, an indictme@ 0'10(2)’ 940' 195 940 2'3 (1) (b)and(2) (b) 9910 o1 (2)ana
is found, or an |nformat|on IS f”?d' o 940.25(1) (c)to (e) do not apply to any of the following:

(2) (;\lotwnhstandlnghat the time limitation under suft) has 1. An act committed during an induced abortion. This subdi
expired: L imit th Feabil p 4 "940.1

(a) A prosecution under 840.01 940.020r 940.03may be \9/51569?52?1334%?16[[?;; irelgggé%aggg)r/ﬂgn.ss.Q 0.04 940.13

commencedt any time. 2. An act that icommitted in accordance with the usual and

_(b) A prosecution for theft against one who obtained pesses s, marystandards of medical practice during diagnostic testing
sionof the property lawfully and subsequently misappropriateddf 1o aneytidreatment performed bpr under the supervision
may be commenced within one year after discovery of the loss Ya physician licensed under a8

theaggrieved partybut in no case shall this provision extend the 2h. An act by any health care providas defined in £55.01

time limitation in sub.(1) by more than 5 years. L .
(1) by y (7), that is in accordance with a pregnant worsg@awer of atter

(2)(((:;)Agggoggcgzg%gogzg)gyo(rl)CJIZ?M(BéSJZO?A(f%ngg ‘(1)883? neyfor health care instrument under &85 or in accordance with
948.095shall be commenceukfore the victim reaches the age oft decision of a health care agent wh@cting under a pregnant

31 years or be barred womans power of attorney for health care instrument under ch.
S 155
(cm) A prosecution foriolation of $.948.03 (2) (b)pr(c), (3)

3. An act by a woman who is pregnant with an unborn child
\?lrc(t?rzw ?ggé%t%r?h?fge(g%o £é6§jgglot;ebzot?;ﬂ28?ed befafe thatresults in the death of or great bodilgrm, substantial bodily

. . hy : . . harmor bodily harm to that unborn child.
(3) In computing the time limited by this section, the time dur 4. The prescription, dispensation or administration by any

ing whichth rwasn licly a resident within thi r .
g which the actor was not publicly a resident within this state o sonlawfully authorized to do so and the use by a woman of any

duringwhich a prosecution against the actor for the same act o : . )
pendingshall not be included. A prosecution is pending Whenrge_dlcme,drug or device that is used as a method of birth control

warrantor a summons has been issued, an indictment has b@&l§ intended to prevent pregnancy
found, or an information has been filed. (3) Whenthe existence of an exception under ¢Bphas been

(4) In computing the time limited by this section, the time duPlacedin issue by the trial evidence, the state must prove beyond
ing which an alleged victim under®40.22 (2)is unable to seek areasonable doubt that the facts constituting the exception do not
the issuanceof a complaint under €68.02due to the décts of existin order to sustain a finding of guilt unde®40.01 (1) (b)
the sexual contact or due to any threats, instructions or statemétt8-02(1m), 940.05 (29)940.06 (2)940.08 (2)940.09 (1) (c)

from the therapist shall not be included. to (e) or (1g) (c)or (d), 940.10 (2)940.195940.23 (1) (b)r (2)
History: 1981 c. 2801985 a. 2751987 a. 332380, 399, 403 1989 a. 1211991 (D), 940.24 (2)or 940.25 (1) (c}o (e).
a.269 1993 a. 219227, 486, 1995 a. 4561997 a. 237 History: 1997 a. 295
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