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FROM THE JTK:....hmh
LEGISLATIVE REFERENCE BUREAU

Monday, October 5, 1998

This draft initially applies to liability incurred under contracts entered into,
extended, modified or renewed on its effective date (so as not to impair preexisting
contracts) and to noncontractual injuries occurring on its effective date (so as not to
raise a due process issue by retroactively shifting liability for injuries that have already
occurred). Please let me know if you intend otherwise.

You may wish to consider the following collateral issues:

1. Currently, the state or a local governmental unit may, by contract, absolve itself
of 'Y2K' liability. The party with whom the unit contracts must then assume the ‘Y2K’
risk of the governmental unit. In some cases, this will mean that the cost of this risk
Is passed back to the governmental unit by way of increased costs for goods or services
provided. Because the party with whom the unit contracts has no way of knowing what
the unit’s “Y2K’ exposure is, it is possible that it will cost that risk on the basis of a worst
case assumption. If the governmental unit is reasonably confident that it has little or
no 'Y2K’ exposure, it may therefore find it advantageous not to shift its contractual
‘Y2K’ liability in order to obtain the best possible price for goods or services.

2. In litigation, damages are of 3 types: 1) general or compensatory (direct,
out—of—pocket damages); 2) consequential (indirect damages such as lost profits or
increased borrowing costs); and 3) punitive or exemplary (damages awarded as
punishment for wrongful conduct). Under ss. 893.80 (3) and 893.82 (6), stats., punitive
damages are not recoverable against a local government or a state or local
governmental officer, employe or agent. General damages may include payments to
which an injured party is now legally entitled such as a governmental benefit or
payment in the ordinary course of business. You may therefore wish to consider
limiting ‘Y2K’ liability for consequential damages only.

3. Under ss. 16.528 and 66.285, stats., the state and local governments must pay
interest on payments that are made late as a result of a "Y2K’ problem. This draft
deletes this requirement because under the draft, the state and local governments
have no liability in any situation resulting from a "Y2K’ problem. Under ss. 814.04 (4)
and 815.05 (8), stats., interest is generally recoverable in civil lawsuits from the time
that a verdict or decision is made for the recovery of money, or in some cases from the
time that offer of settlement is not accepted, until the judgment is paid (recovery of
interest in lawsuits against the state is more limited). This draft does not change these
laws because, under the draft, no lawsuit may be brought whenever damages are
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incurred as a result of a 'Y2K’ problem. If you decide to allow some general
(out—of—pocket) damages to be recovered, however, you may wish to provide an
exemption for interest recovery.

4. You may wish to consider excluding from the scope of this proposal actions
resulting from gross negligence or wilful misconduct.

5. You may wish to consider placing an expiration (sunset) date on the liability
limitation created by this draft in order to provide an incentive for governmental units
to remedy ‘Y2K’ problems within a reasonable period.

Jeffery T. Kuesel
Assistant Chief Counsel
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