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Memo

To:
From:
Date:
Re:

Mr. Scott Hubli
Brian Pleva
October 13, 1998

Electronic Proxy Voting Proposal

Speaker Jensen’s Office

Attached is information supporting an initiative to grant shareholders the options of voting their proxies
via the Internet or over the phone. Please begin drafting this legislation. If you have any questions,
please do not hesitate to contact me.

® Page1 -



Memorandum

Quar/w’!Bmdy

September 4, 1998

To: Ted Jankowski
John Wilson
From: Bruce C. Davidson
Anthony H. Driessen
Catherine S. Powell
cc: Tom Fonfara
Re: Proposed Amendments to Wisconsin Business Corporation Law to Allow Electronic

Appointment of Proxies

We are proposing amendments to Wis. Stat. §§ 180.0722 and 180.0724 to allow the use of
the telephone and the Internet for the appointment of proxies. The current language of Wis. Stat.
§180.0722(2) is as follows:

A shareholder may appoint a proxy to vote or otherwise act for the shareholder by signing
an appointment form, either personally or by his or her attorney-in-fact. An appointment of
a proxy may be in durable form as provided in s. 243.07'.

Wis. Stat. § 180.0724 refers to the proxy appointment being “signed” with regard to authentication
of the proxy. In Chapter 180, except as otherwise provided, the term “signed” is defined to include
“any symbol executed or adopted by a party with present intention to authenticate a writing.” Wis.
Stat. § 180.0103(16). No Wisconsin case addresses use of the telephone or the Internet for the
appointment of a proxy.

'Wis. Stat. § 180.0722 is substantially the same as Section 7.22 of the Revised Model
Business Corporation Act (the “RMBCA”). As explained in Official Comment 1 to Section 7.22
of the RMBCA, the word “proxy” is often used ambiguously, sometimes referring to the grant of
authority to vote, sometimes to the document granting the authority, and sometimes to the person
to whom the authority is granted. In the RMBCA the word “proxy” is used only in the last
sense; the term “appointment form” is used to describe the document appointing the proxy; and
the word “appointment” is used to describe the grant of authority to vote.

QBMKE\4191456.5



Memorandum

We are proposing amendments to Wis. Stat. § 180.0722(2) to make Wisconsin’s statute
substantially identical to Delaware and New York law and a conforming change to a related
provision, Wis. Stat. § 180.0724. Delaware and New York amended their corresponding statutory
provisions in 1990 and 1997, respectively. Del. Code Ann. tit. 8, § 212 and N.Y. Bus. Corp. Law
§ 609.

Wis. Stat. § 180.0722(2) would be amended as follows:
Wis. Stat. § 180.0722(2).

Replace “A shareholder may appoint a proxy to vote or otherwise act for the shareholder by
signing an appointment form, either personally or by his or her attorney-in-fact.” with *“(a)
Each shareholder entitled to vote at a meeting of shareholders or to express consent or dissent
to corporate action in writing without a meeting may authorize another person or persons to
act for the shareholder by appointing such person or persons to act for the shareholder as
proxy.”

Add paragraphs (b) and (c) to Wis. Stat. § 180.0722(2).

(b) Without limiting the manner in which a shareholder may appoint a proxy pursuant
to subsection (a) of this section, the following shall constitute a valid means by which
a shareholder may grant such authority:

1. A shareholder may execute a writing appointing a proxy. Execution may be
accomplished by the shareholder or the shareholder’s authorized officer, director,
employee, agent or attorney-in-fact signing such writing or causing his or her
signature to be affixed to such writing by any reasonable means including, but not
limited to, by facsimile signature.

2. A shareholder may appoint a proxy by transmitting or authorizing an
electronic transmission including, but not limited to, Internet transmission, touch-
tone telephonic transmission or the transmission of a telegram or cablegram to the
person who will be appointed as proxy or to a proxy solicitation firm, proxy support
service organization or like agent duly appointed as proxy to receive such
transmission, provided that any such transmission must either set forth, or be
submitted with, information from which it can be reasonably determined that the
transmission was authorized by the shareholder. If it is determined that such
transmissions are valid, the inspectors or, if there are no inspectors, such other
persons making that determination shall specify the information upon which they
relied.

(c) Any copy, facsimile telecommunication or other reliable reproduction of the writing
or transmission created pursuant to subsection (b) of this section may be substituted or

UBIVINEY Y 14300 Fayc Z



Memorandum

used in lieu of the original writing or transmission for any and all purposes for which the
original writing or transmission could be used, provided that such copy, facsimile
telecommunication or other reproduction shall be a complete reproduction of the entire
original writing or transmission.

Wis. Stat. § 180.0722(7).
Replace “on the face of the appointment form” with “in or on the form of appointment”
Wis. Stat. § 180.0722(8)(a)
Replace “in writing” with “in accordance with subd. (2)(b)”.
Wis. Stat. § 180.0724 would be amended as follows:
Add subd. (6) to Wis. Stat. § 180.0724.

(6) “Signed” and “signature” for purposes of this section means the placing of the
shareholder’s name or other authorization in or on the proxy appointment (whether by
manual signature, electronic transmission, Internet transmission, touch-tone telephonic
transmission or the transmission of a telegram or cablegram) by the shareholder or the
shareholder’s authorized officer, director, employee or agent.

Please note that the language in our proposal does not track Delaware and New York law
word for word. In each of those states, the proxy appointment statute refers to “transmitting or
authorizing the transmission of a telegram, cablegram, or other means of electronic transmission”
and thereafter refers to “such telegram, cablegram or other means of electronic transmission.” We
have expressly referred to the Internet and touch-tone telephonic transmission and have rearranged
the listing of possible means of conveying the proxy to avoid a reading that a writing must result
because telegram and cablegram start the list. We have also simply referred to “such transmission”
in the remainder of proposed Wis. Stat. § 180.0722(2)(b)2. In addition, we have used the definition
of “signed” that is contained in the California Corp. Code to ensure that Wis. Stat. § 180.0724
complements Wis. Stat. § 180.0722, as amended, and modifies the definition of “signed” in Wis.
Stat. § 180.0103(16) for purposes of the proxy provisions.

QBMKEM191456.5 Page 3



9/8/98

Electronic Proxy Voting
in Wisconsin

The Proposal: Amend Wisconsin’s corporation statutes (Chapter 180) to expressly allow shareholders
the option of using the telephone and the Internet to vote on matters affecting the corporation.
(Shareholders would continue to have the choice of voting by mail.)

Rationale:

. 21 states (see listing attached) already authorize corporations to use electronic means to
have shareholders vote their proxies. Their experience has been uniformly positive.

. Many Wisconsin residents already use the phone or Internet to vote their shares in
corporations or mutual funds based in other states (Delaware, New York and California,
for example).

. For an increasing portion of the population, use of the phone or Internet is preferable to
use of the mail.

. Shareholders of Wisconsin corporations should have the option to exercise their voting
power through as many means as possible.

. Use of the phone or Internet to vote shares can cut the tabulation costs of a transfer agent
by 90% (from approximately 33¢ for processing a mail ballot to 3¢ for an electronic
response). Those annual cost-savings can be invested in assets that improve the
productivity of workers and make the corporation more competitive.

. If this modest and reasonable change in Wisconsin law is not made, corporations

organized under Wisconsin law incur higher administrative costs than their competitors
located in other states.

Fiscal Effect: The change to Wisconsin’s business corporation law would have no fiscal effect on state
or local units of government. With regard to the private sector, the legislation has the potential to yield
important savings annually as shareholders choose to vote electronically on corporate matters.

Request for Support

Your support for this legislation to be introduced in Wisconsin is solicited. Please contact me
regarding your views and feedback.

Tony Driessen, Quarles & Brady

411 E. Wisconsin Ave.

Milwaukee, WI 53202-4497

ph: 414/277-5759; fax: 414/271-3552

e-mail: ahd@quarles.com

Enclosure: State listing



Memorandum

Qwr/esiBmdy September 4, 1998

To: Bruce C. Davidson

CcC: Anthony H. Driessen

From: Catherine Stevens Powell

Re: Appointment of Proxy by Electronic Transmission

States Allowing Appointment of Proxy by Electronic Transmission:

California § 178 Nevada § 78.355
Colorado § 7-107-203 New Jersey § 14A:5-19#
Connecticut § 33-706 New York § 609

Delaware § 212 North Carolina § 55-7-22

Indiana § 23-1-30-3 North Dakota § 10-19.1-76.2

Louisiana § 75 Rhode Island § 7-1.1-31

Maryland § 2-507 ‘ Tennessee § 48-17-203
Michigan § 450.1421 Utah § 16-10a-722#
Minnesota § 302A.449 Virginia § 13.1-663

Mississippi § 79-4-7.22 Wyoming § 17-16-722

Missoun § 351.245

# New Jersey’s proxy appointment law allows appointment of a proxy by electronic transmission
but it must “result” in a writing. Utah allows appointment of a proxy by “electronic transmission
providing a written statement of the appointment to the proxy.”

Kentucky Revised Statutes § 271B.7-220 provides that “a telegram or cablegram appearing to have
been transmitted by the proper person, or a photographic, photostatic, or equivalent reproduction of
a writing appointing a proxy shall be deemed to be a sufficient, signed appointment form.” The
commentary states that this language was added to make clear that proxies may be transmitted
electronically and used Ohio General Corporation Law § 1701.48(B) as its basis. Kentucky and
Ohio use the same language for proxy appointment. Texas uses similar language as well. It appears
that the focus of these statutes is on facsimile transmissions rather than use of the Internet.

Pennsylvania uses the language “[a] telegram, telex, cablegram, datagram or similar transmission
... or a photographic, facsimile or similar reproduction of a writing” may be used to appoint a proxy
so long as there is some unique method to identify the shareholder making the proxy appointment.
Penn. Stat. § 1759. The language in this section regarding identification of the person transmitting

QBMKEWM236929.1



Memorandum

the appointment was added to satisfy concerns raised in Parshalle v. Roy, 567 A.2d 19 (Del. 1989)
that a datagram without some uniquely identifying mark was not a valid means of appointing a
proxy. Pennsylvania does not use the word “electronic” to describe the transmission as does
Delaware and I am not certain that the statute would allow use of the Internet to transmit authority
to appoint a proxy.

QBMKE\4236929.1 Page 2



Two New Low-Cost Ways

To Vote Your

f It's Fast And Convenient.

Save P ' The accompanying Proxy Statement outlines important issues affecting your Vanguard fund. Help us
save time and postage costs—savings we pass along to you—by voting through the Internet or by
telephone. Each method is generally available 24 hours a day and will ensure that your vote is
confirmed and posted immediately.

Do not mail the Proxy Card if you are voting by Internet or telephone.

;- T

To Vote By Internet: ;’ - To Vote By Telephone:
1. Read the Proxy Statement and have ;’ 1. Read the Proxy Statement and have
your Proxy Card at hand. ‘;' g your Proxy Card at hand.

2. Go to website 2. Call toll-free 1-800-690-6903.

www.proxyvote.com

or to the “Proxy Voting” link o; R O 3. Enter the 12-digit Control Number
www.vanguard.com. o~ found on your Proxy Card.

3. Enter the 12-digit Control Number 4. Follow the simple recorded S -
found on your Proxy Card. tnstructions. : o

4. Follow the simple instructions. BT

Your proxy vote
is important! PROXR 01882 5MA THEval’lgI.lal'dGROUP®

© 1998 Vanguard Marketing Corporation, Distributor
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Internet Voting and Distribution of Proxy Materials
And More

A Word From The Publisher

We lead off this issue with the latest prac-
tices for Internet voting and distribution of
proxy materials. We expect that electronic
proxy dissemination, while still in its infancy,
will soon become the norm.

We also cover what the SEC’s new Rule 701
proposals say (and don’t say) about registering
deferred compensation plans. And, we provide
a few timely accounting alerts.

We also offer a compromise solution to the
SEC’s S-8 proposal for reporting grants to con-
sultants and advisors. And, we focus on the Reg T
problem for cashless exercises of options not
covered by a Form S-8.

We report on two major Section 16(b)
settlements, which often go unreported and
unnoticed, one involving the use of company
stock to pay the claim.

We close this issue with news of Hilton’s new
company-wide food donation program, an example
of how, with a little bit of effort, we each can
make a difference.

We have also enclosed an early-bird registra-
tion form for this year’s NASPP Annual Con-
ference, which should be of interest to many of
our readers.

—J.M.B.

INTERNET PROXY PRACTICES

With annual meeting season upon us, we
wanted to share with our readers the advance-
ments taking place this year in the use of the
Internet for proxy (and annual report) distribu-
tion and voting. Much has happened since our
last report. (See our May-June 1997 issue at

pg 6.)

Based on the experiences of the companies
that have tried it, using the Internet can be a big
money-saver as well as an effective investor
relations technique. While it appears that more
companies will utilize the Internet in 1998, the
total number remains small. However, the inter-
est in cyberspace distribution and voting is
increasing substantially; we would expect to see
many companies using the new techniques by
next year (or even later this year for fiscal year
companies).

ADP’s Program for Street Name Holders

Because approximately 75% of shareholders
today hold their securities in street name, with
the formal power to vote resting in the hands of
the nominees that serve as the record owners,

CEO’s Trading in Company Stock Costs Him $4.25 Million

We have just learned of a short-swing profit case settled last summer for
$4,250,000, a sum which should serve to remind insiders that trading in
company stock can be very costly.

For details on this one, please turn to page 6, within.

recyded paper

Copyright © 1998 The Corporate Executive Publishing Co.
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2 the major benefits of utilizing the Internet will

come from procedures dealing with street name
accounts. [Street name shares these days are
actually held of record by depositories for bro-
kers, etc., such as the Depository Trust Company.
The depository typically executes and delivers to
each company an omnibus proxy that passes
voting power through to the brokers.] The street
name holders (brokers and banks) can (even
without the company’s involvement) solicit the
beneficial owners for consent to receive the
materials electronically, and then notify the
owners when the materials are available on the
company’s web site. Beneficial owners can then
electronically transmit their voting instructions
to the broker/record owner. (Even those benefi-
cial owners who have not consented to Internet
delivery of proxy materials, and therefore re-
ceived hard copy, can transmit voting instruc-
tions to the broker electronically.)

ADP Investor Communication Services, the
mailing and processing agent for an estimated 80%
of street name holders, has established a system
that allows the underlying beneficial holders to
send voting instructions to ADP via the Internet. in
1997, ADP’s electronic system accounted for
55.6% of the shares voted through ADP, but
these were mostly institutional shareholders.

For the 1998 annual meeting season, ADP is
expanding its system to provide for electronic
voting by all shareholders whose shares are held
in street name. The proxy instruction forms pre-
pared and used by ADP will provide investors the
option to vote (i.e., to send voting instructions to
ADP) via the Internet or by paper or toll-free
telephone; ADP, in turn, forwards the instruc-
tions to its clients, the nominee brokers, to
formally vote the shares. Beneficial owners se-
lecting Internet voting are instructed to go to a
special ADP web site (www.proxyvote.com).
There, they enter a 12-digit control number
(which appears on the proxy card) identifying the
individual and the company. They then see on
screen an electronic version of the proxy card
and transmit their vote to ADP. (Electronic trans-
mission is not available for proxy contests.)

Cost Savings. ADP charges three cents for
each Internet vote and 18 cents for each tele-
phone vote, versus 36 cents for business reply
postage.

Consent For Electronic Delivery of Future
Shareholder Communications

For 1998, ADP generally will be mailing hard-
copy proxy materials to the beneficial owners.
But, those that vote electronically this year will,
after voting, be taken to another screen which
aliows them to consent to receive future share-
holder communications via the Internet (from the
company’s—not ADP’s—web site), instead of by
paper. They will be asked for an e-mail address
and a personal identification number (PIN), which
ADP suggests be the last four digits of the
person’s Social Security number.

The consent (which continues indefinitely
unless revoked) is structured so that the benefi-
cial owner will receive (from ADP) e-mail no-
tices about future proxy materials and any other
communications for all of the person’s street
name holdings at that brokerage firm, not just
the company whose shares were just voted.
(This means that one cannot opt to receive
reports from only some of those companies.)

As presently allowed by the NYSE, ADP is
charging 50¢ per e-mail notice, compared to
the average cost of $5 for a company to print
and mail hard-copy proxy materials to benefi-
cial owners.

ADP will also do a mailing that encourages
a company’s street name holders to consent to
receiving proxy materials directly from the
company via the Internet (see our Intel discus-
sion below), if the company funds this ad-
vance solicitation. To consent, holders visit
www.investordelivery.com and enter informa-
tion about their individual brokerage account
number along with a PIN number. ADP then
e-mails to consenting holders the company’s
web site address from which the proxy mate-
rials, etc. can be accessed.

Some companies are also using special in-
serts in their paper proxy mailing to highlight
the availability of Internet and telephone vot-
ing, and of (future) electronic proxy material
distribution. [Keep in mind that Internet (or
telephone) voting doesn’t require the share-
holder’s prior consent, as opposed to the con-
sent required for electronic receipt of proxy
materials.]
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Early Results

Based on results from the few companies that
have already had annual meetings under ADP’s
new system, including Lucent Technologies and
Oracle, about 2% of the street name sharehold-
ers are using Internet voting and 6~7% are using
telephone touch tone voting. At ADP’s own
annual meeting in November 1997, about 2%
of its non-institutional beneficial shareholders
opted to vote on the Internet, and half of those
further consented to go with e-mail notification
and Internet distribution of future shareholder
materials.

As of mid-March, ADP still plans to roll out
its program for street name holders at all public
companies served by its nominee clients. This is
an ambitious move we hope does not over-
whelm its web site. ADP predicts a small recep-
tion this year. Nevertheless, ADP’s Internet-related
activities, its widespread involvement with dis-
tributing proxy materials and voting, the ease
and fun of interactive voting and clicking through
the proxy and annual report on the Internet, the
significant cost and resources (trees) savings and
advantages to issuers, and the explosive growth
of the Internet should soon move most of the
proxy process online.

[ADP has also begun marketing its Internet
voting and distribution services to companies
for use with their registered shareholders, a
service that will compete with transfer agents.]

Companies’ Practices (With Their
Registered Shareholders) This Proxy
Season

In our May-june 1997 issue (at pgs 5-7) we
wrote about the Internet practices last year of
some cutting edge companies. This year is bring-
ing some new developments.

Hewlett-Packard

As our readers may recall, last year HP distrib-
uted its annual report over the Internet (on its
web site) to its employee-shareholders. For 1998,
HP is distributing electronically its entire proxy
package (i.e., the proxy statement and annual
report) to all its consenting shareholders of
record. (HP has also added telephone voting.)

The process for sending the proxy materials 3

to HP’s employee-shareholders is the same as
last year. HP sent them an e-mail in October
1997 about its plans for the upcoming proxy
season and made e-delivery the default (i.e., if
we don’t hear from you, then you get the
materials via the Internet). Last year, only 5,000
of 60,000 HP employees opted out of electronic
delivery of the annual report (a savings of about
$300,000). This year, it looks like 60,000 out of
63,000 employees will receive both the proxy
statement and the annual report on HP's web
site, but they will still get a paper proxy card
with a PIN. They can then vote by phone using
the PIN, if they want, or they can mail back the
proxy card.

[Chevron used a similar proxy and annual
report distribution and voting process this year
for its 35,000 employees who have company
stock in their 401(k) plan accounts. The main
difference from HP is that, instead of inferring
consent by all employees who didn’t opt out
(see our May-June 1997 issue at pg 7), Chevron
first asked its employees (many of whom do not
have handy e-mail access) to consent to Internet
distribution of the proxy materials. A short time
frame for implementing the consent solicitation
and technical problems led only about 3.5% of
the employees to consent to Internet distribu-
tion. Next year, Chevron plans to start the
solicitation process earlier and hopes that, by
putting its proxy statement and annual report up
this year on its web site, employees will see the
advantages of electronic distribution.]

In November 1997, Harris Bank, HP’s trans-
fer agent, mailed the necessary consent solici-
tation to all of HP’s public shareholders of
record. HP chose to make the consent last only
one year, apparently because California law
requires that proxies that extend beyond eleven
months state a specific period. Since this proce-
dure is new this year, HP also wanted to make
sure that people are comfortable with their
choice. (Presumably, as the practice becomes
more common, consents will extend out for
several years, or until revoked.) HP has opted
against Internet voting this year, in order to
avoid hitting shareholders with too many changes
at once.



4

Almost 10% of HP’s non-employee record
shareholders responded to the consent solicita-
tion, opting for electronic delivery. HP mailed
the consenting shareholders a letter in January
confirming that its 1997 annual report and 1998
proxy statement are posted on its web site, and
enclosed a proxy card and instructions for tele-
phone voting (about one-third of these share-
holders, in fact, voted by phone). The cost of
this mailing was about 50 cents per holder,
compared to $5 for printing, postage and han-
dling the proxy statement and annual report. HP
estimates it needed to receive consents from
about 10% of its record shareholders to break
even.

Intel

In 1997, Intel became one of the first public
companies to distribute both its proxy statement
and annual report to its consenting record hold-
ers electronically; 10% of Intel’s 100,000 record
holders participated. This year, Intel is again
using a paper-based procedure for soliciting
consents from its registered holders. (See our
May-June 1997 issue at pg 6.) It also plans still
to solicit consents yearly, but is considering
multi-year consents for the future.

This year, Intel’s record holders can vote
electronically through a web site run by Harris
Trust, Intel’s transfer agent. Intel is considering
putting an icon on the Internet version of its
proxy statement that will allow its registered
holders to click on the icon and vote.

As discussed above, Intel has also retained
ADP to solicit Intel’s street-name holders for
their consent to receiving Internet distribution of
its 1998 proxy materials. (As of mid-March,
only Intel and Gateway had decided to pay ADP
to make this additional solicitation.) It looks like
5%-8% of Intel's beneficial owners opted to
receive the 1998 proxy materials via the internet.

First Union

First Union was the first company to solicit
consents from its registered holders for Internet
distribution of its annual report. The company
puts two versions of its annual report on its web
site. One is in a “web-friendly” version, while

the other is the full annual report with complete
financials which shareholders can download as
a PDF file (portable document format that re-
tains the pagination and appearance of the
printed document). North Carolina, the
company’s state of incorporation, apparently
does not yet accommodate electronic voting, so
that option is not available to First Union’s
registered shareholders.

First Union approaches soliciting consents
(to electronic delivery of the annual report) a
little differently from Intel or HP. Believing its
shareholders would wonder about the costs of
a standalone mailing dedicated to soliciting
their consent to electronic delivery, the com-
pany has its registered holders opt for Internet
distribution of its annual report by completing
a card that appears in the annual report. Thus,
First Union’s record shareholders will receive
the upcoming annual report via the Internet
only if they had completed the card in the back
of last year’s report, which is almost a lifetime
ago in terms of the Internet’s expansion. [First
Union plans to discontinue the choice it had
given shareholders to receive the annual report
on a CD-ROM. Although that delivery medium
currently offers more multimedia presentation
capabilities, the company has decided that the
development and distribution costs are not the
best use of corporate resources. It thinks that
eventually everything will be Internet-based,
and it wants to focus instead on the prevailing
technology.]

First Union does not make available elec-
tronic delivery of its proxy statement for its
record holders, essentially because the com-
pany has little desire to post its proxy statement
on its web site. It does not want non-share-
holders who are just surfing the Web (custom-
ers, vendors, community activists, etc.) to
wander into, e.g., personal information about
directors and officers that is found in a proxy
statement.

Ameritech—Taking The Lead

Last year, Ameritech offered Internet vot-
ing. This year, Ameritech is adding a paperless
(and evergreen) consent, and electronic proxy
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statement and annual report distribution.
Ameritech included with its third quarter divi-
dend check an announcement informing share-
holders how to go online (on the web site of its
transfer agent, First Chicago) to consent to par-
ticipate in the program. The consent is for an
unlimited duration but can be revoked at any
time.

Consenting shareholders received an e-mail
in early March (approximately six weeks prior
to the 1998 annual meeting), providing links to
the proxy statement and annual report and an
electronic proxy identification number. The
shareholder can then go to First Chicago’s Vote-
By-Net site (www.vote-by-net.com) to vote. This
site can also be used for voting by shareholders
who received paper copies of Ameritech’s proxy
materials.

It seems to us that what Ameritech is doing
with its registered shareholders is where the
proxy solicitation process is (or should be)
headed. Together with an ADP-type process for
street name holders, the savings for each com-
pany could be dramatic.

State Corporation Law Limitations

State law concern with electronic proxy cards.

and voting is limited to shareholders of record,
and thus would not affect ADP’s street name
program. California authorized electronic proxies
way back in 1991 (see Section 178 of California’s
General Corporation Law). Delaware’s Section
212(c)(2) has been interpreted to accommodate
electronic proxies. Utah has adopted a Digital
Signatures Act. New York has just amended its
corporation law to permit electronic proxy voting.
Other states’ pre-electronic age proxy voting
provisions may inadvertently contain problematic
language, e.g., the proxy must be “signed.”
Many states fall somewhere in between: no
express authorization and no problematic
language in their proxy provision.

Some state legislatures may end up having
concerns over authenticating electronic signa-
tures (the same could be said for hard copy),
while others may want to require PINs or even
encryption. [We doubt this would be a matter
which the SEC could pre-empt under NSMIA,

for “covered” securities, as this seems to be a 5

matter of corporate rather than securities law.
Keep in mind that it is only the law of the
state of incorporation that a company needs
be concerned about, not the residence of
each of its shareholders. Thus, as a practical
matter, once any questions are resolved in
the five or so states where most corporations
are domiciled, most of the concerns here will
be gone.]

For more on state corporation law consider-
ations, including electronic delivery of the
notice of meeting and proxy materials, see
Chapter 11 of Securities Regulation In Cyberspace
by Professor Howard Friedman. [Keep in mind
that ADP’s program for street name holders
would not run afoul of state law because it
does not involve electronic “voting,” but
rather (electronic) instructions to the record
holder.]

Attending a Shareholder Meeting (and
Voting) via the Internet—Bell & Howell

For the last two years, Bell & Howell’s share-
holder meetings were broadcast live on the
Internet. RealAudio software allows real-time
transmission of the meetings on the company’s
web site. (In its proxy mailings, the company
includes instructions on how to download the
software for free.) In 1997, approximately 1,650
people attended (live) over the Internet, up from
230 the first year. The technology also permits
shareholder participation through e-mail ques-
tions to management. For the last two meetings,
the company has received from 10 to 15 online
questions. An audio tape of the meeting and
accompanying slide show remained online on
the company’s web site for at least a month
following the meeting.

Last year, the company allowed its registered
shareholders to vote at its web site until the start
of the meeting. About 25% of the company’s
18.2 million outstanding shares were voted by
proxy over the Internet. Bell & Howell still is
sending paper versions of its proxy and annual
report to its registered holders, but in 1998 is
including information about consenting to Internet
distribution for next year.
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shares, their purported amendment to bylaws,
authorizing corporate president to file bank-
ruptcy petition, was without effect. Matter of
Heidel House Enterprises, Inc. (Bkrtcy.1984)
40 B.R. 932.

Although statute appeared to prevent
pledgees from voting pledged stock until such
stock was transferred to them, such provision
could be modified by agreement, in view of
strong public policy in favor of enforcing set-
tlement to the litigation among informed par-
ties, and in view of fact that all parties were
disputing rights in close corporation of which
they comprised virtually all the major partici-
pants. Matter of Heidel House Enterprises,
Inc. (Bkrtcy.1984) 40 B.R. 932.

180.0722. Proxies

CORPORATIONS

Assuming that the right to vote stock passed
to the pledgee as the legal holder, his vote to
terminate a contract for performance of which
by pledgor the stock was transferred as collat-
erar security was not valid, being in direct
violation of the intent of parties and the pur.
pose of the pledge. Burke v. Universal Granite
?u&u’ries Co. (1923) 193 N.W. 517, 180 Wis,

20.

6. Abuse of majority power

Majority stockholders, even with respect 1o
operations within corporation’s powers, could
not fraudulently conspire to turn over to them.
selves corporate advantages to detriment of
corporation or minority. Martin Orchard Co,
v. Fruit Growers’ Canning Co. (1930) 233 N.w.
603, 203 Wis. 97.

(1) A shareholder may vote his or her shares in person or by proxy.

(2) A shareholder may appoint a proxy to vote or otherwise act for the
shareholder by signing an appointment form, either personally or by his or
her attorney-in-fact. An appointment of a proxy may be in durable form as

provided in s. 243.07.

(3) An appointment of a proxy is effective when received by the secretary
or other officer or agent of the corporation authorized to tabulate votes. An
appointment is valid for 11 months from the date of its signing unless a
different period is expressly provided in the appointment form.

| (4)(a) An appointment of a proxy is revocable by the shareholder unless the
appointment form conspicuously states that it is irrevocable and the appoint-
ment is coupled with an interest. Appointments coupled with an interest
include, but are not limited to, the appointment of any of the following
1. A pledgee.
2. A person who purchased or agreed to purchase the shares. ;
3. A creditor of the corporation who extended it credit under terms
requiring the appointment. '
4. An employe or officer of the corporation whose employment contract t
requires the appointment.
5. A party to a voting agreement created under s. 180.0731.

(b) An appointment made irrevocable under par. (a) is revoked when the
interest with which it is coupled is extinguished.

(5) The death or incapacity of the shareholder appointing a proxy does not
affect the right of the corporation to accept the proxy's authority unless the
secretary or other officer or agent of the corporation authorized to tabulafe
votes receives notice of the death or incapacity before the proxy exercises

or her authority under the appointment.
112
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Note 2

(6) Notwithstanding sub. (4), a transferee for value of shares subject to an
irrevocable appointment may revoke the appointment if the transferee did not
know of its exisience when he or she acquired the shares and the existence of
the irrevocable appointment was not noted conspicuously on the certificate
representing the shares or, if the shares are without certificates, on the
information statement for the shares.

(7) Subject to s. 180.0724 and to any express limitation on the proxy's
authority appearing on the face of the appointment form, a corporation may
accept the proxy's vote or other action as that of the shareholder making the
appointment.

(8) A proxy appointed in connection with a shareholder vote under s.
180.1150(5):

(a) Notwithstanding sub. (4), may be revoked at any time by openly stating
the revocation at a shareholder meeting or appointing a new proxy in writing.

(b) Shall be solicited and appointed apart from the sale of or offer to
purchase shares of the issuing public corporation, as defined in s. 180.-
1150(1)(a).

(c) May not be solicited sooner than 30 days before the meeting called
under s. 180.1150(5), unless otherwise agreed in writing by the person acting
under s. 180.1150 and the directors of the issuing public corporation, as
defined in s. 180.1150(1)(a).

Historical and Statutory Notes

Source: L.1959, c. 319, § 1.
1989 Act 303, § 13, eff. Jan. 1, 1991. L.1965, c. 53, § 15.
L.1971, c. 285, § 14, eff. April 30, 1972.
Prior Laws: L.1981, c. 390, § 158, eff. June 17, 1982.
L.1951, ¢. 731, § 7. 1983 Act 200, §§ 3, 4, eff. April 24, 1984,
St.1951, § 180.25. 1985 Act 195, §§ 4 to 6, eff. April 22, 1986.
L.1953, c. 399, §§ 13, 14, §t.1987, § 180.25.

Law Review Commentaries

Statutory close corporation status. Robert
E. Holtz, 63 Wis.Law. 19 (March 1990).

Library References

Corporations &>198(2).
WESTLAW Topic No. 101.
C.J.S. Corporations § 386.

Notes of Decisions

In general 1 2. Revocation of proxy
Consideration for proxy 3 Proxies given to optionees in order that
Revocation of proxy 2 stockholders’ meeting held without notice to

shareholders granting option might be validat-
ed were not coupled with an interest and were
L. In general revocable according to notice duly given.
Proposed certificate of stock which took Stoelting Bros. v. Stoeliing (1944) 16 N.W.2d
away from owner power to select a proxy of 367, 246 Wis. 109.
his own choice was in violation of statute. 8 An irrevocable proxy was not against public
Op.Atty.Gen. 47 (1919). policy. 1 Op.Atty.Gen. 122 (1912).
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CHAPTER I

CORPORATE GOVERNANCE IN CYBERSPACE:
PROXY STATEMENTS, ANNUAL REPORTS,
AND THE VIRTUAL SHAREHOLDERS' MEETING

11.01 Electronic Distribution Of Proxy Statements

Every publicly held company registered under Exchange Act Section
12 is subject to the SEC’s proxy rules. Rule 14a-3 prohibits the com-
pany’s management or any dissident from soliciting authority to vote
on behalf of a shareholder at a scheduled shareholders’ meeting with-
out first giving each shareholder a written proxy statement. The
statement must contain the information specified in Schedule 14A,
describing the agenda items that the shareholders’ meeting will con-
sider.! Even if a company can obtain a quorum at its shareholders’
meeting without soliciting proxies, Rule 14c-2 requires it to send a
similar written statement to all the shareholders entitled to vote.2

Companies have traditionally solicited proxies by mailing (or pro-
viding to the banks and brokers holding shares on behalf of beneficial
owners, which then mail them) paper proxy statements, proxy cards,
and annual reports to shareholders. Developments in electronic com-
munications now provide an alternative means of delivery. Changes
made to the New York Stock Exchange’s rules in late 1996 permit
shares to be issued in electronically registered form, rather than
requiring a stock certificate on paper. This change should facilitate
electronic communication between issuers and the record and benefi-
cial owners of their shares.?

11.01 [a] Preliminary proxy statements
The issuer must file preliminary-form proxy statements for nonrou-
tine matters with the SEC at least 10 days before distributing definitive

1. When the vote will involve a merger or similar transaction, the required
information is set out in Form S-4 (for foreign mergers and similar transac-
tions, Form F-4).

2.  Foradiscussion of special rules governing proxy fights and the use of Inter-
net technology in connection with election contests, see infra Sections
12.01 and 12.02.

3.  Seejohn C. Wilcox, Shareholder Communications, INSIGHTS: CORPORATE &
SECURITIES LAW ADVISOR, Vol. 11, Pgs. 8, 9 (March 1997).
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copies to shareholders.* It may not furnish them with a proxy card
until after delivering the definitive proxy statement.” The SEC
amended the proxy rules in 1992, allowing issuers and shareholders to
discuss proposals as soon as the shareholder receives the preliminary
proxy statement.® This change lets management seek shareholder
reaction to its plans before distributing the definitive proxy statement
and to modify its proposal in the definitive proxy statement if share-
holders’ initial comments seem unfavorable.”

Time constraints generally make it difficult for issuers to obtain
investor input on proposals disseminated in preliminary proxy state-
ments. Management normally expects to send shareholders the
definitive proxy statement shortly after the 10-day on-file period
expires. Internet technology, however, now offers the possibility of
obtaining preliminary investor reaction to a proposal without sacrific-
ing the traditional time frames. An issuer can post its preliminary
proxy statement 6n its Website, together with a hypertext link that
allows investors to e-mail their comments on the proposal back to the
issuer. With aid from the Web, responses may come in rapidly enough
for management to consider them when formulating the final version
of the issuer’s proxy materials.

11.01 [b] Definitive proxy statements
For routine annual meetings, the issuer must file only the definitive

proxy statement with the SEC (and then deliver it to shareholders).?
Even for nonroutine annual meetings, typically only the definitive
proxy statement goes to most shareholders. The SEC releases on using
electronic media for delivery purposes apply the same standards to
electronic delivery of proxy statements as they do to the electronic
delivery of Securities Act prospectuses. Thus proxy statements may be
delivered electronically, so long as the standards regarding timely and
adequate notice, effective access, and evidence of delivery are met.’
Merely placing the proxy statement on company’s Website and
sending notice to all shareholders that the proxy statement is available
online is not sufficient to meet the delivery requirements of the proxy

Exchange Act Rule 14a-6(a).

Exchange Act Rule 14a-4(f).

Exchange Act Rule 14a-3(a). See Regulation Of Communications Among

Shareholders, SEC Release No. 34-31326 (Oct. 16, 1992), {1992 Transfer

Binder] FEDERAL SECURITIES LAW REPORTS (CCH) g 85,051.

7.  See Lewis D. Solomon, Donald E. Schwartz, Jeffrey D. Bauman, and Elliott
J. Weiss, CORPORATIONS LAW AND PotICY, Pg. 579 (3d ed. 1994).

8. Exchange Act Rule 14a-6. Those soliciting must also file copies with any
exchange on which the company’s securities are listed. Id.

9.  See supra Section 2.02.

ouk
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solicitation rules. Nor is it enough to do this and supplement the
notice by including a telephone number from which shareholders
may request the proxy statement on paper. The electronic proxy state-
ment is effectively furnished only to those shareholders who have
given informed consent to receive the proxy statement electronically,
or where evidence exists that the shareholder actually accessed the
proxy statement electronically.®

Even where a shareholder has agreed to receive of the company’s
proxy statement through the company’s Website, the issuer must still
give effective notice that the proxy statement is available. Notice by
publication in a newspaper such as the Wall Street Journal, on a Web-
site, or on an electronic bulletin board is insufficient to make the
shareholder aware of the proxy statement’s availability. More direct
delivery of notice is required. Postal mail, or an e-mail message after
the shareholder has agreed to that form of communication, are exam-
ples of effective notice."!

Each shareholder must have notice that the proxy statement is
available within close proximity to the time that the shareholder’s
action is requested. Thus a consent form signed by the shareholder
indicating a date seven months in the future, for example, on which
the company expects to make the proxy statement available on its
Website, is likely to be insufficient notice. However, other grounds,
such as a history of communications with the specific shareholder,
might create a reasonable expectation that delivery via the Website is
effective for this shareholder.’? Even when a shareholder has previ-
ously consented to receive a proxy statement through the issuer’s
Website, the shareholder is entitled to a paper copy. Shareholders do
not need to withdraw their general consents to receive all documents
electronically in order to request the paper proxy statement (for exam-
ple, because the shareholder’s computer is temporarily out of
service).”® The issuer should leave the proxy statement posted on the
Website until after the shareholders cast their votes and the meeting
adjourns.*

10. See Use Of Electronic Media For Delivery Purposes, SEC Release No.
33-7233 (Oct. 6, 1995), Example (23), FEDERAL SECURITIES LAW REPORTS
(CCH) Vol. 1, § 3200 [hereinafter cited as Electronic Media For Delivery].

11. Id. at Example (24).

12. Id. at Example (25).

13. Id. at Part 1I(B) and Example (26).

14. Id. at Part 1I(B), n. 26.
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11.02 Annual Reports To Shareholders

The proxy statement for each shareholders’ annual meeting at which
directors will be elected must be accompanied or preceded by an
annual report to shareholders.!® The annual report may be furnished
electronically, as the proxy statement and form of proxy were.!* When
issuers furnish the annual report through a Website (to those who
have consented to receive them in that way), the SEC has indicated
that the annual report should remain available on the site “for a suffi-
cient length of time for delivery to be satisfied.””” Regardless of how
long a “sufficient length of time” is, companies typically leave their
annual reports posted on their Web51tes for at least a year, generally
as part of their investor relations pages.’®

Because extensive photographs and charts often are used in
annual reports, they are more difficult to transmit over an Internet
Website than is the typical proxy statement. Therefore, issuers may
wish to continue sending annual reports in the traditional paper form
or—as one issuer did—on a CD-ROM disk as well as on paper.® Prop-
erly equipped shareholders can read the disk on their computer
screens. Delivery on CD-ROM or videotape is permissible to those
shareholders who have agreed to receive the annual report in that
form.?

When an issuer mails shareholders the annual report, whether on
paper, CD-ROM disk, or videotape, but delivers the proxy statement
to some shareholders through the issuer’s Website, timing problems
arise. Rule 14a-3(b) has been interpreted to require that the annual
report be mailed in a way which will reasonably guarantee its arrival
before or at the same time the proxy statement arrives.?! Care must be
taken to comply with these timing requirements when delivering only
the proxy statement through the Internet. For example, a notice that
the proxy statement is available on the issuer’s Website, which would
normally be sent to those who have agreed to receive their proxy state-
ments in that way, should probably only be sent along with the annual
report mailed to shareholders. Because the SEC has not addressed the

15. Exchange Act Rule 14a-3(b).

16. See id. at Example (29).

17. See id. Section lI(B).

18. Investor relations Websites are discussed more fully supra in Chapter 10.

19. See Jack Scis, First Union Offering Annual Report On Disk, GREENSBORO
(NC) News & ReCORD, March 15, 1996, Pg. B8.

20. See Electronic Media For Delivery, supra note 10, Example (30).

21. See Interpretation Of Proxy Rules, SEC Release No. 34-7078 (May 15,
1963), FEDERAL SECURITIES LAW REPORTS (CCH) Vol. 3, 9 24,103; Ash v.
GAF Corp., 723 F.2d 1090, 1093-94 (3d Cir. 1983).
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issue, prudent issuers might not put the proxy statement on the Web-
site at all until the date on which it is reasonable to expect that
shareholders have received their mailed annual reports.

Under Rule 14a-3(b)(10), the issuer’s proxy statement or annual
report must indicate that the company will provide its most recent
Form 10-K (or 10-KSB), upon written request and without charge, to
each shareholder being solicited. The issuer presumably may provide
Form 10-K electronically to those who consent to receive it in that
form.Z Where the proxy statement or annual report to shareholders is
distributed electronically, the issuer could provide a hypertext link
from that document to the full electronic Form 10-K. Even when proxy
statements and annual reports are distributed only on paper, requests
for a paper copy of the Form 10-K will likely be minimized if those
other paper documents give the EDGAR Website URL or the issuer’s
Website address, where users can access an electronic Form 10-K.

11.03 Anrual Reports And Proxy Statements
To Employee/Shareholders

Companies with widespread e-mail systems do not need their
employee/shareholders’ consent for electronic distributions. Assum-
ing certain conditions are met, the SEC allows companies to presume
their consent.” Hewlett-Packard is experimenting with sending an
electronic version of its annual report (though not the proxy statement
or card) to its employee/shareholders. Most HP employees have com-
pany-provided e-mail address and Internet access. The 50-80,000
employee/shareholders will get an e-mail notice showing the Internet
address of the annual report. The e-mailgram contains an icon; click-
ing on it launches a Web browser, which takes the employee directly
to the annual report on HP’s public Website. Employees can view the
report in HTML format, complete with pictures and graphics. (For
security purposes, all the documents on the HP site are “read-only” to
prevent tampering.)

Any company planning a similar electronic distribution of its
annual report needs to coordinate carefully the timing of the electronic
distribution and its paper proxy statement, since the proxy statement
must be “accompanied or preceded” by an annual report. To be cer-
tain it satisfies this condition, the company should post its annual
report and send out the e-mail notice a few days before mailing the
proxy statement and card, as Hewlett-Packard intends to do.

22. The elements of effective electronic delivery are outlined supra in Section
2.02.

23. See supra Section 7.03.

24. Exchange Act Rule 14a-3(b).
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JP Morgan electronically distributed its proxy statement to
employees who held company stock in the 401(k) and deferred profit-
sharing plans. It did not distribute an electronic proxy card; doing so
would have required it to individualize the e-mail with the number of
shares each employee owned. The company was also concerned that
employees, thinking the company would see how they had voted,
might be reluctant to vote electronically on sensitive proxy issues.
Although most companies are considering the possibility, JP Morgan
chose not to distribute its annual report electronically. It instead
wanted the employees to be able to hold and read the glossy, picture-
filled, paper document. The company also believed that employees
would take the printed annual report home and show it to family
members and friends.?

11.04 Shareholder Proposals In Electronic Forums

An eligible shareho]der of a company subject to the proxy rules can
compel management, under Exchange Act Rule 142-8, to include pro-
posals that the shareholder wants to introduce at the company’s
annual meeting on the company’s proxy statement and form of proxy.
A shareholder who has held at least 1 percent or $1,000 in market
value of the company’s stock for at least one year is eligible to make
use of this shareholder proposal rule. Exclusions in the rule permit
management to refuse to include certain kinds of shareholder pro-
posals. While the rule is not available for contested elections or
counterproposals,? it has traditionally been used for a wide variety of
other purposes. Typical shareholder proposals relate to corporate
governance matters, issues of executive compensation, or the corpora-
tion’s role in promoting various social and political policies.””
Amendments in 1992 to the SEC’s proxy rules encourage share-
holders whose proposal will be included in management’s proxy
statement to communicate with fellow-shareholders in other ways.?®

25. Electronic Delivery Of Stock Plan Prospectuses, Proxy Statements, And
Annual Reports—What Companies Are Doing, THE CORPORATE EXECUTIVE,
November/December 1996, Pgs. 4-6.

26. See Exchange Act Rule 14a-8(c)(8)-(9).

27. For an extensive discussion of Rule 14a-8, see Harold S. Bloomenthal and
Samuel Wolff, SECURITIES AND FEDERAL CORPORATE LAW, Vol. 3C, § 13.38
(1996). In preparing a report to Congress (as mandated by the National
Securities markets Improvement Act), the SEC posted a questionnaire in
February 1997, directed to the public at large, on its Website. The ques-
tionnaire sought suggestions on how to improve the shareholder proposal
process. SEC Posts Questionnaire On Shareholder Proposal Process, SECU-
RITIES REGULATION & LAW REPORT, Vol. 29, Pg. 200 (1997).

28. See Regulation Of Communications Among Shareholders, supranote 6.
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Normally, anyone who communicates with shareholders under
circumstances reasonably calculated to result in the procurement,
withholding, or revocation of a proxy is engaged in a solicitation and
must first file a proxy statement with the SEC.” However, Rule
14a-2(b) excludes from that filing requirement communications
between shareholders who do not actually seek proxy authority from
others and have no substantial special interest—different from that of
other shareholders—in the solicitation’s subject matter. In adopting
these provisions of Rule 14a-2(b), the SEC indicated that mere spon-
sorship of a Rule 14a-8 proposal does not normally create substantial
interest and would not preclude the shareholder from communicating
with others about the proposal, so long as the shareholder does not
seek proxy voting authority.*

In the past, shareholders who used Rule 14a-8 often had no other
cost-effective means of communicating with a large number of other
shareholders about the proposal to be introduced. Internet technology
now creates an inexpensive forum in which shareholder proponents
may encourage fellow-shareholders to support a proposal through a
vote on management’s proxy card. Rule 14a-2(b) permits the use of
Internet technology in this way without requiring the proponent to
file and disseminate its own proxy statement. Often the shareholder
submitting a proposal under Rule 14a-8 is an institutional investor or
an organized nonprofit group that generally supports certain public
policy initiatives.”! Proponents of these sorts often maintain their own
homepages on the World Wide Web. Particularly since management
need not allot the shareholder proponent more than 500 words in
management’s proxy statement for its proposal and supporting state-
ment,*? the Website becomes a useful mechanism for disseminating
additional information. Indeed, apparently nothing prevents the pro-
ponent from including in its 500-word submission in management’s
proxy statement a reference to its own homepage, with a suggestion
that shareholders obtain additional information at that Website.

An institutional shareholder proponent that beneficially owns
over $5 million in market value of the company’s shares, relying on
Rule 14a-2(b)(1), might post information on its Website regarding its
shareholder proposal. Rule 14a-6(g) requires it to file with the SEC and

29. See Exchange Act Rule 14a-1(l); Rule 14a-3. See also Long Island Lighting
Co. v. Barbash, 779 F.2d 793 (2d Cir., 1985).

30. See Regulation Of Communications Among Shareholders, supra note 6;
Bloomenthal and Wolff, supra note 27, § 13.38{16].

31. See, e.g., Mark S. Porter, Institutional Investors Make Voices Heard, INVEST-
MENT DEALERS’ DIGEST, june 10, 1996, Pg. 2.

32. Exchange Act Rule 14a-8(b)(1).
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each stock exchange on which the company’s shares are listed a Notice
of Exempt Solicitation, along with copies of the material posted on the
Website. The shareholder must give the SEC and exchanges the infor-
mation within three days after first making the information available
to other shareholders. This requirement was designed to prevent
secret negotiations between institutional shareholders to determine
the outcome of a vote.®® Thus Rule 14a-6(g)(2) exempts from the filing
requirement various kinds of publicly released communications.
However, the exemption language does not appear broad enough to
cover material publicly available on a Website.

Individual shareholders who submit proposals under Rule 14a-8
often do not have their own homepage on the World Wide Web. They
might, however, use newsgroups devoted to discussing investment
matters to furnish additional information regarding the shareholder
proposal. Indeed, individual shareholder proponents might indicate
in their 500-word submissions in management’s proxy statement that
further discussion of the proposal is invited on a specific Usenet news-
group or through a discussion group on a particular commercial
online service.

Management is not limited in how much space it can use in its
proxy statement to explain its opposition to a shareholder proposal
included under Rule 14a-8.* If management also wants to put infor-
mation against the shareholder proposal on the company’s Website, it
may do so once it has mailed shareholders the proxy statement.®®
However, the information posted on the Website presumably is
“other soliciting material,” which the company must file with the SEC
(and exchanges on which the company is listed), pursuant to Rule 14a-
6(b), not later than the day on which it first posts on the Website. If,
after viewing the Website, a shareholder requests further information,
Rule 14a-6(f) exempts management from having to file with the SEC
and exchanges any individual e-mail response the company makes to
the shareholder. It is less clear whether management would need to
file a broadly disseminated e-mail response made to a newsgroup or
discussion group relating to a shareholder proposal. Nevertheless,
that broad response seems more like the widely distributed docu-
ments that the company must file as additional soliciting material,
than like the individualized replies Rule 14a-6(f) contemplates.

33. See Regulation Of Communications Among Shareholders, supranote 6.

34. Under Exchange Act Rule 14a-8(e), the company must provide the share-
holder proponent, before mailing the proxy statement, with a copy of the
management’s statement in opposition that will appear in the proxy
statement.

35. See Exchange Act Rule 14a-3(a). Compare Rule 14a-3(f).
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CHAPTER 2

PROCEDURES FOR
ELECTRONIC POSTING
AND DELIVERY °
OF SEC DOCUMENTS

201  Blurring The Distinction Between Filing And
Delivery Requirements In An Electronic Era

The federal securities laws draw a sharp distinction between trading
trang\actions on the one hand, and distributions on the other. What the
law requires of an issuer differs, depending in general on whether the
issuer at the time is offering its own securities for sale publicly. For the
investor trading existing stock in a publicly held company, a reposi-
tory of accurate, up-to-date information is available to anyone, thanks
to the disclosure requirements of the Securities Exchange Act of 1934.
The issuer must file the specified information with the SEC but does
not have to deliver it directly to investors. The 1934 Act assures its cur-
rency and availability to the public by requiring companies to file
reports with the SEC periodically on Forms 10-K, 10-Q, and 8-K,!
although for certain information—proxy statements and annual
reports—the issuer must actually deliver the information to any who
are already shareholders in the publicly held company.?

Whenever an issuer seeks to raise new capital through a public
distribution of its securities, the Securities Act of 1933 imposes even
more elaborate disclosure and information-delivery requirements.
These special requirements, which also apply to secondary distribu-
tions by large shareholders and others, are designed to protect
prospective investors from being pressured into making hurried or
uninformed investment decisions, in the face of the special selling
efforts generally employed by underwriters. Whether a primary or a
secondary distribution, federal law requires the issuer to file a regis-
tration statement and in fact deliver much of its contents to potential

1.  Forsmaller businesses, Forms 10-KSB and 10-QSB are available as alterna-
tives to the more complex Forms 10-K and 10-Q.

2. Exchange Act §§ 12, 13, 14. See generally Thomas L. Hazen, SECURITIES
REGULATION (Practitioner’s Edition), Vol. 1, §§ 9.2-9.4 (3d ed. 1995).
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purchasers, in the form of a statutory prospectus.® The Securities Act
drafters envisioned delivery of paper prospectuses to investors, typi-
cally by mail. With the advent of computer technology, the SEC now
interprets the 1933 Act to permit prospectuses delivered by electronic
means, provided the delivery procedures are essentially equivalent to
those traditionally used for paper prospectuses.*

Modern electronic transfer of information has blurred—but not
extinguished—the difference between access to information and
actual delivery of it to the investor. In a paper-based world, the dis-
tinction was clear. Form 10-K annual reports and similar documents
stuffed bulging file cabinets at the SEC’s several public reference
rooms. Access to the documents required someone to locate and phys-
ically pull the issuer’s file, then photocopy or somehow reproduce the
relevant reports if an investor wished to read them outside of the con-
fines of the SEC’s facilities.’ A 1933 Act prospectus, by contrast, was
sent to each purchaser or potential purchaser by mail. It would arrive
in the mailbox, professionally printed, ready to be perused at the
investor’s leisure.

Today the SEC file cabinets are mostly retired. Annual and other
periodic reports as well as 1933 Act registration statements are filed
and stored in electronic format on computers whose physical location
is irrelevant. Through EDGAR (the SEC’s Electronic Data Gathering,
Analysis, and Retrieval system), all these documents are readily avail-
able to anyone with access to the Internet or to a number of EDGAR
redistributors, such as Nexis or Westlaw. While EDGAR makes it
much more convenient for an individual investor to pull a document
from the SEC'’s files, it still does not ensure “delivery-in-fact” of the
document without investor initiative.® If the issuer were to send an_
electronic prospectus by e-mail to an investor who had requested its
delivery in that form,” a clear parallel to paper-based delivery by mail
would exist. Does delivery occur if an issuer sends an e-mail message,
informing the investor that a prospectus is available on the World
Wide Web and giving instructions on how to access it? That is a more
difficult question.

3.  Fora full discussion of the registration requirements of the Securities Act of
1933, see Hazen, supra note 2, at Chapters 2 and 3.

4. See infra Section 3.02.

5.  Current shareholders generally can request a copy of the Form 10-K or
10-KSB directly from the issuer. Securities Exchange Act Rule 14a-3(b)(10).

6. For a discussion of the EDGAR system, see infra Chapter 15.

7. See Example (8) in Use Of Electronic Media For Delivery Purposes, SEC
Release No. 33-7233 (Oct. 6, 1995), FEDERAL SECURITIES LAW REPORTS
(CCH) Vol. 1, § 3200 [hereinafter cited as Electronic Media For Delivery].
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where the line lies between “delivery” and “mere access,” for pur-
poses of the 1933 Act delivery requirements. 8 Guidelines coveting
electronic delivery of prospectuses were initially formulated in an
SEC no-action letter issued to Brown & Wood in February 1995.° The
SEC subsequently issued lengthy, seminal interpretive releases in
October 1995 and May 1996 on using electronic media for delivery,
which relaxed some of the requirements for prospectus delivery that
Brown & Wood had imposed.!® The Commission, however, stated that
while not required, issuers could continue to follow the “generally
more stringent requirements” in Brown & Wood.™

202 Fundamental Principles Regulating
Electronic Delivery Of SEC Documents

Documents such as Forms 10-K, which are filed with the SEC but
which need not actually be delivered to shareholders, pose few special
problemg when they are posted or disseminated electronically. The
major issues of electronic dissemination are implicated by documents
such as 1933 Act prospectuses, proxy statements, and annual reports
to shareholders, which must in fact be sent or delivered to investors.

The SEC’s goal has been to structure electronic delivery in a way that *

fully parallels paper delivery, requiring the Commission to give care-
ful attention not just to the potentials of electronic technology but also
to its present-day limitations.

8. Id.; and Use Of Electronic Media By Broker-Dealers, Transfer Agents, And
Investment Advisers For Delivery Of Information, SEC Release No.
33-7288 (May 9, 1996), FEDERAL SECURITIES LAW REPORTS (CCH) Vol. 1,
§ 3201 [hereinafter cited as Electronic Media By Broker-Dealers].

9.  Brown & Wood (Div. Corp. Fin. No-Action Letter, Feb. 17, 1995), [1994-
1995 Transfer Binder] FEDERAL SECURITIES LAW REPORTS (CCH) § 77,000.

10. See Electronic Media For Delivery, supranote 7, and Electronic Media By
Broker-Dealers, supra note 8. These two releases, along with relevant SEC
no-action letters [all are reprinted in Appendices B and C infra], are the
most important primary sources on the electronic delivery of SEC docu-
ments and related issues. See generally Alexander C. Gavis, The Offering
And Distribution Of Securities In Cyberspace: A Review Of Regulatory And
Industry Initiatives, BUSINESS LAWYER, Vol. 52 (1996), Pgs. 325-36. The
Commodity Futures Trading Commission has also issued a release on the
use of electronic technology, Interpretation Regarding Use Of Electronic
Media By Commodity Pool Operators And Commodity Trading Advisors
(CFTC, Aug. 14, 1996), CoMMODITY FUTURES LAW REPORTS (CCH)
1 26,756.

11. Electronic Media For Delivery, supranote 7, at Part .
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2.02 [a] Access

The US Postal System is readily available to everyone, but similar uni-
versal access to computer technology does not yet exist. Even where
access is available, often it is difficult to reach particular documents or
databases. The SEC’s October 1995 release, Use Of Electronic Media For
Delivery Purposes, therefore insists that electronic delivery may replace
traditional paper delivery by mail only where the intended recipient
has comparable access to cyberspace. “Comparable” is not always a
simple matter; for example, even lengthy or burdensome procedures
to locate the document once the recipient is online are enough to nul-
lify the comparability of the access.’

Using e-mail to transmit long documents such as prospectuses or
proxy statements sometimes poses an additional problem: the docu-
ment’s integrity, which the SEC had not yet addressed at the time of
publication. Some professional e-mail routers break up long docu-
ments into parts-and deliver them in a different order than their
appearance in thé original document. This may lead to investors’
claims that the SEC delivery requirements were not met.”

The SEC has also taken into account the ephemeral nature of elec-
tronic information. Therefore, it insists that in order for electronic
delivery to be deemed effective, the recipient should be able to down-
load the document or in some other way have ongoing access to it that
is equivalent to retaining personally a paper copy of the document.
Moreover, the document must remain accessible electronically for as
long as the delivery requirement applies to it."

While the SEC seems generally willing to accept the fiction of a
perfectly operating postal system,” it is not eager to adopt similar
counter-factual presumptions about computer technology. It insists
that persons who are entitled to delivery of documents must, in the
case of system failure or computer incompatibility, be able to receive
a paper version of the document. The SEC, moreover, has gone to elab-
orate lengths to mitigate any discomfort investors may experience
when transitioning to the new technology. Even when the investor has

previously consented to receive a document electronically and no . -

technological impediments have intervened, the one providing the
electronic document must accommodate any change of heart by the
investor. Under the SEC guidelines, an investor who is entitled to

12. Id. at Part ll.B.

13. See Deepak Gopinath, Net Gain: The Electronic Prospectus, TECH NOTES,
Oct. 1995, Pg. 23.

14. Id. at Part lI.B.

15. See infra Section 2.02{c], discussing evidence of delivery.



Procedures For Eledronic Posting And Delivery 2-5

delivery of a document always retains the right to receive a paper ver-
sion of that document as well.'®

2.02 [b] Notice

Receipt of a paper document through traditional mail operates to
notify the recipient that new information has been sent and that the
investor may need to take some action within a certain period of time,
based on that information. The SEC guidelines insist that electronic
delivery provide similar notice. Sending a document by e-mail to an
investor who has agreed to receive it in that format creates comparable
notice, but merely posting a document on an Internet Website, with-
out more, would not. An e-mail message or a message transmitted by
paper through the regular mail, alerting the investor to the new infor-
mation, is required.”

2.02 [ Evidence of delivery

The SEC tréats delivery by traditional mail as the default rule 181t pre-
sumes that the postal service is reliable. The Use Of Electronic Media For
Delivery Purposes release states that providing information by mail cre-
ates reasonable assurance that it has been delivered.'” The SEC also
presumes that everyone has implicitly consented to receive docu-
ments by postal mail and that investors regularly check their mail
boxes. In that release, the SEC appears unwilling to make the same
assumptions about delivery by e-mail or facsimile, even when the
sender knows that the intended recipient has a fax number or an
e-mail account.?’ The investor must consent specially to receive docu-
ments by fax or e-mail; sending documents through those means
without a prior consent will not satisfy the delivery requirements
unless other evidence of the investor’s actual receipt can be shown.
However, once consent is given, the SEC will presume at least that
documents sent by fax to the appropriate telephone number have

16. Electronic Media For Delivery, supranote 7, at Part 11.B.

17. Id. See also Electronic Media By Broker-Dealers, supranote 8, at n.21.

18. The SEC releases refer explicitly to delivery of paper documents through
“the postal mail system.” Id. at Part Il; Electronic Media By Broker-Dealers,
supra note 8, at Part Il.A. However, it seems likely that the SEC would con-
sider delivery of paper documents through Federal Express or similar
reliable private carriers as being equivalent to delivery through the US
Postal Service.

19. Electronic Media For Delivery, supranote 7, at Part 11.C.

20. The one exception to this, announced in the May 1996 Electronic Media
By Broker-Dealers release, involves delivery to employees of documents
relating to employee stock option or purchase plans through internal com-
pany e-mail systems. See infra Section 7.04.
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been received;*! a similar presumption applies to e-mail messages as
well.Z

When a document is not specifically directed to an investor’s
e-mail account but instead is merely made available online, either
through a proprietary service or on a World Wide Web site, the dis-
seminator has not achieved effective delivery. For effective delivery,
there must be something more—either use of an informed-consent-
and-notice procedure, or evidence that the investor in fact accessed
the document.

Consent and notice

The SEC has focused in some detail on the components of
informed consent to receive documents electronically. The investor
should be told of the specific source through which the document will
be available and must consent to use of that specific source (not just to
electronic delivery in general). For example, the disseminator must
tell the intended tgcipient whether a document will be available on the
World Wide Web or only through a particular commercial service.??
The investor ought to be apprised specifically if the document will be
available only in a format requiring special software to read it, such as
the Adobe Acrobat PDF format;** and of the potential costs of access-
ing the document (e.g., probable charges for online time); the length of
time the consent will be effective; and the types of documents covered
by the consent.?” Where securities are being purchased in joint names,
such as husband and wife, both spouses should consent to electronic
delivery in order for it to be effective.?® The SEC has stated that in most
cases, when the request for information is made through electronic
medium, consent to receive the information electronically may be
presumed.?”

An investor may give consent to receive documents electronically
to the issuer, an underwriter, or a brokerage firm, and all may rely on
a consent given to any one of them. When documents will be delivered
by means of a commercial service provider, the consent may be given
to the service provider.? In the February 1995 Brown & Wood no-action
letter, the SEC insisted that any delivery consent be separate from the

21. Electronic Media For Delivery, supranote 7, at Part I1.C and Examples (32),
(33).

22. Seeid. at Example (34).

23. See id. at Part [1.C n.29.

24. For more on posting documents in PDF format, see infra Section 2.03.

25. Electronic Media For Delivery, supranote 7, at Part 11.C, n.29.

26. Id. at Example (6).

27. Electronic Media By Broker-Dealers, supranote 8, at n. 23.

28. Electronic Media For Delivery, supranote 7, at Part I1.C.
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agreement to subscribe to the service or any other agreement regard-
ing use of the provider’s service.” This appears still to be the SEC’s
position. According to one of the October 1995 release examples,
merely placing a consent to receive documents by e-mail in the gen-
eral subscription agreement for an online service would not be
sufficient.®

The administrative challenges posed by soliciting, collecting, and
maintaining shareholder consents deter many companies from mak-
ing electronic distributions to their public shareholders. However,
while the development of consent procedures is still in its infancy,
attractive opportunities exist for the effective use of informed consent.
A broker-dealer might obtain consents from its existing customers to
permit delivery of 1933 Act prospectuses when the customer pur-
chases registered securities through the firm® or to pass through
proxy materials for securities held in street name.* An issuer could
get consents from its shareholders to deliver future proxy statements
and annmual reports to them electronically.*® The shareholder could
request delivery through a consent form included with any annual
proxy solicitation. Mutual funds might obtain consents from custom-
ers, through a special mailing, to permit the future delivery of reports
and updated prospectuses electronically.

In early 1997, Intel Corporation solicited its registered sharehold-
ers (though not its beneficial holders) for their consents to receive the
annual report and proxy statement over the Internet. Approximately
7,000 registered shareholders agreed, choosing to see the documents
only electronically. When the documents are available on Intel’s Web-
site, the company will so inform these consenting shareholders. /
Although the shareholders can download a copy of the proxy card
from the Website, they cannot vote electronically. The actual proxy
card \;vill still be on paper and must travel back to Intel by postal
mail 3

John R. Hewitt Esq. of Mayer Brown & Platt, New York, NY, has
developed a sample letter and consent form, which a company might
use when seeking consent to deliver proxy statements and annual

29. Brown & Wood (Div. Corp. Fin. No-Action Letter), Feb. 17, 1995, [1994-
1995 Transfer Binder] FEDERAL SECURITIES LAW RePORTS (CCH) § 77,000.

30. Electronic Media For Delivery, supranote 7, at Example (37).

31. See infra Chapter 3.04[b].

32. See infra Section 10.06.

33. See infra Sections 10.01 and 10.02.

34. See infra Section 9.04.

35. Intel Begins Semi-internet Proxy Process, INVESTOR RELATIONS BUSINESS,
March 10, 1997, Pg. 14.



2-8 SECURITIES REGULATION IN CYBERSPACE

reports electronically.® [See Figure 2a, XYZ Widgets sample consent
form] A different consent form, used by First Union Corp., seeks con-
sent to deliver the annual report in the investor’s choice of formats.
[See Figure 2b, First Union consent form] After consenting, the investor
must receive timely and adequate notice that the electronically dis-
seminated information is in fact available. The disseminator might
send that notice electronically as well, or through traditional mail or
similar channels.?” [See Figure 2c, Intel Notification To Obtain Via The
Internet] Issuers should remember that consent plus notice will not be
sufficient if unduly burdensome procedures—such as moving
through a confusing series of ever-changing menus—are necessary
before one can access the electronic document.*®

Other evidence of delivery

Where the investor has not given prior consent, electronic deliv-
ery is still effective if there is evidence that the investor in fact accessed
a document electronically.”” Some commercial online systems provide
the issuer or underwriter with electronic confirmation that the inves-
tor has accessed, downloaded, or printed a document posted on that
system, which constitutes evidence that the document has effectively
been delivered to the investor.”’ Alternatively, some e-mail programs
contain a feature by which the message sender is automatically noti-
fied when the recipient opens the sent message.*! Using this type of
reading notification creates evidence that an unsolicited prospectus
sent to an investor by e-mail has been delivered.”? However, the noti-
fication available through some e-mail programs®—that the message
containing the prospectus has been received into the addressee’s
e-mail account, but with no indication of whether the message was
ever accessed by the addressee—would not create a sufficient evi-
dence trail.

36. John R. Hewitt, Electronic Delivery Accompanied By Procedural, Record
Keeping Hurdles, Of¢-LINE, Spring 1996, Pg. 8. Reprinted with permission
from Mr. Hewitt.

37. See Electronic Media For Delivery, supranote 7, at Example (10).

38. Id. atPart1l.B, n.24. For discussion of the use of consent and notice proce-
dures by mutual funds, see infra Sections 9.01 and 9.04.

39. See Electronic Media For Delivery, supranote 7, at Part II.C.

40. See Electronic Media For Delivery, supra note 7, at Example (36).

41. See Ed Krol, THE WHOLE INTERNET, Pg. 123 (2d ed. 1994).

42. See Electronic Media For Delivery, supranote 7, at Part 1.C.

43. See Krol, supra note 41, at Pg. 123.
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XYZ Widgets, Inc.
100 Main Street — Anytown USA

Dear Shareholder:
XYZ Widgets, Inc. (“XYZ") is pleased to announce “WidgetLink,” a new share-

holder communications system that will permit XYZ shareholders to electronically
access the most current company information as well as XYZ's annual reports, proxy
materials, and Form 10-K's. WidgetLink uses the company's state of the art computer
system to directly link its shareholders with XYZ's newly created Website.

XYZ's Web site provides this information in an easy to read, well-organized for-
mat which can be quickly converted to hard copy. Voting in corporate elections is as
easy as printing the proxy card, completing it and returning it by mail. In fact, XYZ
will soon have proxy voting by e-mail.

If you would like to participate in WidgetLink, you need only complete, sign and
return the enclosed consent letter permitting us to link you to this system. The letter
also requests certain information about your computer equipment, so that we can in-
sure that it is completely compatible with WidgetLink. Please bear in mind that there
is a charge to access the Web (either through an online service or an Internet Service
Provider), and that some older computer equipment may not have the capacity to use
WidgetLink.

In the consent letter, please also specify how XYZ is to notify you when new in-
formatién is placed on WidgetLink; you have your choice of either e-mail or regular
mail. The U. S. Postal Service will still be used for delivery of required documents to
those shareholders not on WidgetLink.

Can we give you more information on WidgetLink? If so, please call the Investor
Relations Department at 1 (800) 555-5555 or inquire at our Web site at http://
www.xyzwidgets.com

Thank you for your interest and we'll see you on the Web!

Sincerely,
John Doe
Senior Vice President, Investor Relations

Dear XYZ Widgets:

_ I'want to use XYZ's Web site to receive all corporate documents from XYZ Wid-
gets, Inc. ("XYZ"), including the company's annual report and proxy materials. I un-
derstand that XYZ will provide these documents as well as other important
information on its Web Site.

I would like to begin utilizing XYZ's Web site on (date) and under-
stand that certain costs are involved in using XYZ's web site and printing documents
from it.

Sincerely,

John Q. Shareholder
(Please complete the following)

1. I would like to be notified when corporate information is placed on XYZ's Web site
by (check one):
____e-mail (please provide: ) regular mail.
2. Name of Online Service or Internet Service Provider:
3. Computer Hardware:

a. Computer:
b. Printer:
c. Modem:

Figure 2a: XYZ WIDGETS sample consent form
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Intel Corporation

2200 Mission College Bivd.
P.O. Box 58119

Santa Clara, CA 95052-8119
(408) 765-8080

NOTIFICATION TO OBTAIN THE
INTEL CORPORATION 1997 PROXY STATEMENT
AND
1996 ANNUAL REPORT TO STOCKHOLDERS
VIA THE INTERNET INSTEAD OF BY MAIL

Recently, you consented to obtain the Intel Corporation 1997
Proxy Statement and 1996 Annual Report to Stockholders via
electronic form on the Internet in lieu of having paper copies
delivered to you. We are pleased to inform you that the proxy
statement and annual report are now available through Intel’s
website on the Internet.

To view the Intel Corporation 1997 Proxy Statement, please
access the following Internet address on the World Wide Web:
www.intel.com/intel/finance/proxy97/

To view the Intel Corporation 1996 Annual Report to Stock-
holders, please access the following Internet address on the
" World Wide Web: www.intel.com/intel/annual96/

Your proxy card is enclosed with this notice. Your vote is impor-
tant to us. Please sign, date and return the proxy card in the
enclosed postage prepaid envelope as soon as possible.

There may be costs associated with electronic access, such as
usage charges from Internet access providers and telephone com-
panies, that must be borne by the stockholder.

You may still choose to receive paper copies of the Proxy State-
ment and Annual Report to Stockholders by calling Harris Bank
at (800) 298-0146 or by written request to:

Harris Trust and Savings Bank
P.O. Box A3504
Chicago, IL 60690-3504

Figure 2c: INTEL Notification
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Itis enough that a required document is delivered to the investor.
Nothing forces the investor to read the document. For the traditional
paper format, Section 5 of the 1933 Act is satisfied so long as the inves-
tor receives an envelope containing a final prospectus and
supplemental selling material. If the electronic system provides evi-
dence that the investor has accessed an electronic document (e.g.,
supplemental selling material) containing a hypertext link to a second
document (e.g., a prospectus), this seems equivalent to the investor
receiving both documents in a single envelope, and it operates as evi-
dence that the second document (the prospectus) was delivered.* If
an investor returns an application form that was available only by
accessing a particular electronic document (e.g., a prospectus), this
serves as evidence that the electronic document has been delivered.”®

203 Placing SEC Documents On A Website

Documents already filed with the SEC, such as Form 10-K reports,
annual reports td shareholders, prospectuses, and proxy statements,
can all be important components of an IR Website for the publicly held
company. Beyond this, issuers can meet the SEC requirement for
actual delivery of prospectuses, proxy statements, and annual reports
by notifying investors who have consented to receive the documents
electronically that a document is available at a particular location on
the World Wide Web.*

The simplest way to make an SEC document available through a
Website is to provide a hypertext link to the document as it appears on
the SEC’s EDGAR site at <www.sec.gov>. However, in that form, the
document is neither particularly attractive nor user-friendly. It
appears in the plain ASCII format in which it was filed with the Com-
mission, along with EDGAR tags that are embedded in the
document.”’ [See Figure 2d, Time Warner proxy statement in ASCII]
Where the document is long, navigating through it online in the
EDGAR database becomes difficult. Therefore, other alternatives may
be preferable, for example, posting the document in some form on the
issuer’s Website.

One popular alternative is to place the document on the Website
and tag it in hypertext markup language (HTML). In this format, the
document appears on the screen of the investor’s Web browser in a
more attractive style typical of Web documents. The content will be
identical to that in the paper document that has been filed with the

44. |Id. at Part [1.C and Examples (15) and (35).
45. Id. at Part11.C and Examples (31) and (33).
46. See infra Section 3.04b] for more on this procedure.
47. See infra Chapter 15 on EDGAR and EDGAR tagging.

—
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<PAGE>
<PAGE>
TIME WARNER INC.
75 Rockefeller Plaza
New York, NY 10019
PROXY STATEMENT

This Proxy Statement is being furnished to holders of common stock, par
value $1.00 per share (‘Common Stock'), Series C Convertible Preferred Stock,
par value $1.00 per share ("Series C Preferred’), Series D Convertible Preferred
Stock, par value $1.00 per share (‘Series D Preferred"), Series E Convertible
Preferred Stock, par value $1.00 per share (‘Series E Preferred’), Series F
Convertible Preferred Stock, par value $1.00 per share (‘Series F Preferred'),
Series G Convertible Preferred Stock, par value $1.00 per share (‘Series G
Preferred’), and Series I Convertible Preferred Stock, par value $1.00 per share
("Series 1 Preferred,’ and collectively, the "Voting Preferred Stock'), of Time
Warmner Inc., a Delaware corporation (the ‘Company'), in connection with the
solicitation of proxies by its Board of Directors for use at the Annual Meeting
of the Company's stockholders (the ‘Annual Meeting’) to be held on Thursday, May
16, 1996, at the Warner Bros. Studio, 4000 Wamer Boulevard, Burbank, Califomia
91522 (see directions on back cover), commencing at 10:30 A.M,, local time, and
at any adjournment or postponement thereof, for the purpose of considering and
acting upon the matters set forth in the accompanying Notice of Annual Meeting
of Stockholders.

This Proxy Statement and accompanying forms of proxy and voting
instructions are first being mailed to holders of Common Stock and the Voting
Preferred Stock on or about March 29, 1996.

VOTING AT THE ANNUAL MEETING; RECORD DATE; CONFIDENTIAL VOTING

Only holders of record of Common Stock and Voting Preferred Stock at the
close of business on March 28, 1996, the record date, are entitled to notice of
and to vote at the Annual Meeting. As of March 28, 1996, there were 392,930,713
shares of Common Stock and 33,941,300 shares of Voting Preferred Stock
(3,264,508 shares of Series C Preferred, 11,000,000 shares of Series D
Preferred, 3,250,000 shares of Series E Preferred, 3,226,792 shares of Series F
Preferred, 6,200,000 shares of Series G Preferred and 7,000,000 shares of Series

I Preferred) outstanding and entitled to be voted at the Annual Meeting.

Each holder of record of shares of Common Stock who is entitled to vote may
cast one vote per share held on all matters properly submitted for the vote of
the stockholders at the Annual Meeting. Each holder of record of shares of
Voting Preferred Stock who is entitled to vote may cast two votes per share held
on all matters properly submitted for the vote of the stockholders at the Annual

Meeting.

The presence, in person or by proxy, of the holders of a majority of the
votes entitled to be cast by the stockholders entitled to vote generally at the
Annual Meeting is necessary to constitute a quorum at the Annual Meeting.

In accordance with the Company's confidential voting policy, all
stockholder proxies, ballots and voting materials will be confidentially
inspected and tabulated by independent inspectors of election and will not be
disclosed to the Company except under certain limited circumstances.

<PAGE>
<PAGE>
REQUIRED VOTE

Figure 2d: TIME WARNER proxy statement from EDGAR in ASCIl
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SEC, but the typeface and layout may be different.** HTML format
permits the creation of hypertext links that facilitate jumping from the
document’s table of contents to the relevant portion of the document
itself. This makes online navigation through the document much sim-
pler. HIML format also permits the creation of other types of
hypertext links in the document, e.g., to the full text of other docu-
ments that are incorporated by reference. [See Figure 2e, Chrysler
Annual Report index in HTML, and Figure 2f, Chrysler Annual Report let-
ter to shareholders in HTML]

Another alternative is to scan the document and place the image
of each page sequentially on the appropriate Website as a GIF file (i.e.,
in Graphical Interchange Format). In this form, the document when
accessed through a Web browser, will appear identical to the origi-
nally filed version. Scanning may be particularly useful for highly
graphical documents, such as annual reports to shareholders. The
major disadvantages of using this approach are that it does not permit
extensive hypertext links to be created within the pages of the docu-
ment, nor does it permit the reader to use a browser and find
particular words within the document. Limited hypertext links can be
incorporated, even when using the GIF format, by creating a separate
HTML table of contents with links from it to particular scanned pages.
[See Figure 2g, Tel-Save prospectus in GIF]

Finally, an SEC document may be placed on the Website in PDF
(portable document format) using Adobe Acrobat software. [See Fig-
ure 2h, Adobe Systems Form 10-Q in PDF] This format retains the exact
pagination and appearance of the original document and permits the
user to page through the document with much greater ease than is
possible using a scanned image in a GIF file. The investor is also able
to search for particular words on each page of the document. More-
over, Version 3.0 of the Acrobat reader permits the embedding of
hypertext links within PDF documents in the same manner as in
HTML format, so the reader can easily jump from the PDF file to
another document.*

48. For a discussion of the permissibility under the Securities Act of using dif-
ferent formats in electronic prospectuses, see infra Section 3.06(b}.

49. See Karen Bannan, Doing Cartwheels On The Web, PC MAGAZINE ONLINE,
Oct. 10, 1996, available online at <www.pcmag.com/iu/docview/
reviews/rv-acbat.htm>.
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] 2% Cheysler Corporation 1995 Anmual Report

[ crrysier Corporation 1995 Annual
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E o g

- \’b,him:ﬁ:}r:t&m

TUU U ANNUAL REPORT

TOOUR SHAREHOLDERS

CREATING AND DISTRIBUTING

SHAREHOLDER VALUE:

WE’RENOW IN APOSITION TO MAXIMIZE BOTH.
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Figure 2f: CHRYSLER Annual Report letter in HTML
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Tek-Save Holdings, inc. Prospectus htpfwww. PV

Each Prospectus featured in Prospectus Net has been provided by its Lssuer and/or its Underwriter(s). Prospectus Net Inc.
is not acting as the agent of any such Issuer or Underwritcr and makes po representation of warranty as to the contents o
any such Prospectus. A registration statement relating o each Prospectns featured in Prospectus Net has been filed with
the United States Securitics and Exchange Commission.

TELSAYE

Common Stock

The 3,000,000 shares of cozenon stock Caramen S0} being offered haredy are being 50 ty
Tul-Save Hobimgs, Inc, a Delaware corporation (the “Company’). Pror o this offarmg, there has teen
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GERARD KLAUER MATTISON & CO,, LLC

Tre cate of s Prospectus is Sepumber 20, 1995
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Figure 2g: TEL-SAVE prospectus page in GIF
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o

SECURITIES AND EXCHANGE COMMISSION
Washington, D C. 20549

FORM 10-Q

(Marxk One)

[v] QUARTERLY REPORT PURSUANT TO SECTION 130R
15(d) OF THE SECURITIES EXCHANGE ACT OF 1934

For the quarterly period ended August 30,1996
OR

[] TRANSITION REPORT PURSUANT TO SECTION130R
15(d) GF THE SECURITIES EXCHANGE ACT OF 1934

For the transition period from to

Commission file Number: 33-6885

ADOBE SYSTEMS INCORPORATED

{Exact name of registrant as specified in its charter)

California T-0019522
(State or other jurisdic ion of | {(I.R.3. Emplover
incorporation or organization) Identification No.) l/
345 Park Avenue, San Jose, California 95110-2704
{Address of principal executive offices) (Zip Code)

Registrant’s ©lephone numnber, including area code : (408) 536-6000

Indicate by check mork whether the registant (1) has filed all reports required 10 be
filed by Section 13 or 15(d) of the Secwities Exchange Act of 1934 dwing the preceding
12 months {or for such shorter period that the registrant was required © file such reports),
and {2) has been subject to such filing requiremexts for the past90 days. YES v_NO __

Indicate the number of shares outstanding of each of the issver’s classes of common
stock,asof the latest practicable date:

Shares Oustanding
Claz August 30,1996
Common stock, no par value 72073 604 —

Figure 2h: ADOBE SYSTEMS Form 10-Q in PDF
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The major drawback to using Adobe Acrobat is the necessity for
users to download an Adobe Acrobat Reader (although it is available
without cost, by downloading it from <www.adobe.com/acrobat>) to
their own computer in order to view the document in Acrobat. The
need to download special reader software before accessing a docu-
ment may also pose a difficult legal issue, when the issuer intends to
meet the SEC’s actual-delivery requirements by notifying consenting
investors of a document’s availability on a Website.?

)
fo

50. Whether that impediment to ready access prevents electronic delivery from
being equivalent to paper delivery is discussed infra in Section 3.07(b].
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AN ACTQ%; relating to: the appointment of a proxy by a shareholder in a business

corporation.

Analysis by the Legislative Reference Bureau

Under current law, a shareholder in a business corporation may vote his or her
shares in the corporation by proxy. To appoint a proxy, a shareholder or his or her
attorney—in—fact must sign an appointment form.

This bill permits a shareholder to appoint a proxy either in writing or by
transmitting an electronic transmission, or authorizing the transmission of an
electronic transmission, to the person who will be appointed as proxy. Under the bill,
an electronic transmission includes internet transmission, touch—tone telephonic
transmission or the transmission of a telegram or cablegram.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 180.0722 (2) of the statutes is repealed and recreated to read:

180.0722 (2) (a) A shareholder entitled to vote at a meeting of shareholders,
or to express consent or dissent in writing to any corporate action without a meeting
of shareholders, may authorize another person to act for the shareholder by

appointing the person as proxy.
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(b) Without limiting the manner in which a shareholder may appoint a proxy

under par. (a), MMN«(W%@W a shareholder may

e Soll 0wm@
(o any o8k

1. Agharshol@dr maf\appéistia proxy in writing. Such an appointment may

be made by the shareholder or the shareholder’s authorized officer, director, employe,

0j

act signing the writing or causing his or her signature to be

- =4

v
affixed to the writing by any reasonable means, including, but not limited to, by

agent or attorney-in—

am

2. W \sharchold¥r fuax appoifit

transmission or authorizing the transmission of an electronic transmission to the

facsimile signature. A@)@O mt

Sa proxy by transmitting an electronic
person who will be appointed as proxy or to a proxy solicitation firm, proxy support
service organization or like agent &ﬁw appointed as proxy to receive the
transmission. Every electronic transmission shall contain, or be accompanied by,
information that can be used to reasonably determine that the shareholder
transmitted the electronic transmission or authorized the transmission of the
electronic transmission. Any person charged with determining whether a
shareholder transmitted the electronic transmission or authorized the transmission

of the electronic transmission shall specify the information upon which the

determination is made. Fﬁ’ivthe/\-pm‘pose’\ef th1s subdivision, & electromc

R
transmission includes/ transmission, touch—tone

telephonic trarismission or the transmission of a telegram or cablegram.

(c) Any copy, facsimile telecommunication or other reli:ﬁ)le reproduction of the
writing under par. (b) 1. or the electronic transmission under par. (b) 2. may be
substituted or used in lieu of the original writing or electronic transmission for any

purpose for which the original writing or electronic transmission could be used, but
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only if the copy, facsimile telecommunication or other reliable reproduction is a
complete reproduction of the original writing or electronic transmission.

SECTION 2. 180.0722 (7) of the statutes is amended to read:

180.0722 (7) Subject tos. 180.0724 and to any express limitation on the proxy’s

authority appearing en-the-face—of the—appointmentform in or on the form of
appointment, a corporation may accept the proxy’s vote or other action as that of the

shareholder making the appointment.

History: 1989 a. 303; 1997 a. 27.

SECTION 3. 180.0722 (8) (a) of the statutes is amended to read:
180.0722 (8) (a) Notwithstanding sub. (4), may be revoked at any time by

openly stating the revocation at a shareholder meeting or appointing a new proxy in

v
writing the manner provided under sub. (2) (b).

History: 1989 a. 303; 1997 a. 27.

SECTION 4. 180.0724 (1e) of the statutes is created to read:

180.0724 (1e) In this section, “signed” means the placing of the shareholder’s
name or other authorization, by the shareholder or the shareholder’s authorized
officer, director, employe or agent, in or on the proxy appointment form by manual
signature, electronic transmission, internet transmission, touch—tone telephonic
transmission or the transmission of a telegram or cablegram.

SECTION 5. 180.0724 (1) of the statutes is renumbered 180.0724 (1r).

(END)
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FROM THE RAC:y.....
LEGISLATIVE REFERENCE BUREAU M

Speaker Jensen:

This draft is based on the proposed language submitted by Bruce C. Davidson,
Anthony H. Driessen and Catherine S. Powell of Quarles & Brady. I have tried to
conform the language of the draft as closely as possible to the proposed language. At
times, however, I have drafted language that deviates slightly from the proposed
language for the purpose of clarity and to conform with the drafting style of ch. 180.
In particular, please note the following:

1. In s. 180.0722 (2) (a), I said that the shareholder “may authorize another person
to act for the shareholder by appointing the person as proxy”. This seems a clearer and
more direct way of saying that a shareholder “may authorize another person or persons
to act for the shareholder by appointing such person or persons to act for the
shareholder as proxy”. Also, there seems to be no reason to refer to “person or persons”
since, under s. 990.001 (1), the singular includes the plural. In this context, there is
no use of any limiting phrase, such as “only one person”, that would limit “person” to
the singular.

2. In s. 180.0722 (2) (b) 1., a shareholder or the shareholder’s authorized officer,
director, employe, agent or attorney—in—fact can appoint a proxy in writing. In s.
180.0722 (2) (b) 2., however, it seems that only a shareholder may appoint a proxy by
transmitting an electronic transmission or authorizing an electronic transmission. Do
you also want to give this kind of appointment authority to a shareholder’s authorized
officer, director, employe, agent and attorney—in—fact?

3. Ins. 180.0722 (2) (b) 2., I broke the subdivision down into several sentences for
the purpose of clarity. I did not refer to “inspectors” since there is no foundation for the
use of that term in ch. 180. I simply referred to the “person charged with determining
whether a shareholder transmitted the electronic transmission or authorized the
transmission of the electronic transmission”.

4. In s. 180.0724 (1e), I did not define “signature” because that term is not used in
s. 180.0724. Instead, I only defined “signed”. Also, do you wish to include in this
definition a shareholder’s attorney—in—fact among the list of individuals authorized to
sign for the shareholder? The attorney-in—fact is referred to in s. 180.0722 (2) (b) 1.

Please review this preliminary draft to make certain that it fulfills your intent.

Richard A. Champagne
Legislative Attorney
266-9930



DRAFTER’S NOTE LRB-0676/P1dn
FROM THE RAC:kmg:lp
LEGISLATIVE REFERENCE BUREAU

November 9, 1998

Speaker Jensen:

This draft is based on the proposed language submitted by Bruce C. Davidson,
Anthony H. Driessen and Catherine S. Powell of Quarles & Brady. I have tried to
conform the language of the draft as closely as possible to the proposed language. At
times, however, I have drafted language that deviates slightly from the proposed
language for the purpose of clarity and to conform with the drafting style of ch. 180.
In particular, please note the following:

1. In s. 180.0722 (2) (a), I said that the shareholder “may authorize another person
to act for the shareholder by appointing the person as proxy”. This seems a clearer and
more direct way of saying that a shareholder “may authorize another person or persons
to act for the shareholder by appointing such person or persons to act for the
shareholder as proxy”. Also, there seems to be no reason to refer to “person or persons”
since, under s. 990.001 (1), the singular includes the plural. In this context, there is
no use of any limiting phrase, such as “only one person”, that would limit “person” to
the singular.

2. In s. 180.0722 (2) (b) 1., a shareholder or the shareholder’s authorized officer,
director, employe, agent or attorney—in—fact can appoint a proxy in writing. In s.
180.0722 (2) (b) 2., however, it seems that only a shareholder may appoint a proxy by
transmitting an electronic transmission or authorizing an electronic transmission. Do
you also want to give this kind of appointment authority to a shareholder’s authorized
officer, director, employe, agent and attorney—in—fact?

3. In s. 180.0722 (2) (b) 2., I broke the subdivision down into several sentences for
the purpose of clarity. Idid not refer to “inspectors” since there is no foundation for the
use of that term in ch. 180. I simply referred to the “person charged with determining
whether a shareholder transmitted the electronic transmission or authorized the
transmission of the electronic transmission”.

4. In s. 180.0724 (1e), I did not define “signature” because that term is not used in
s. 180.0724. Instead, I only defined “signed”. Also, do you wish to include in this
definition a shareholder’s attorney—in—fact among the list of individuals authorized to
sign for the shareholder? The attorney—in—fact is referred to in s. 180.0722 (2) (b) 1.

Please review this preliminary draft to make certain that it fulfills your intent.

Richard A. Champagne
Legislative Attorney
266—9930



NV a4

DO LD-OL MR QUARLED=DRHUIT LLE £20 U HHIDJOGHRLIDYSZOLY F.Uu3/04

NOU 11 'S8 0335 FR LURNLES ¥ HIHUY LLF 508 <T9 «3¢0 1V rillLW FHA LBNIBK .05/ d0

11731738

W @® ~I 4o a & 0 v -

L2 .~ B S R - R U o o Y o T S S R W | b
3Amwwowmqmma-muzo

NOU 11

os:28 T @ooz

———————— .
— PO ~————

Aeyre 30, |

1999 — 2000 Legislature -2- . RB-0676/P1
RAC:mglp

sharsholders, may authorize another person to act for the shareholder by yppeinting

the person as proxy.
(b) Without limiting the manner in which a shareholder may appc nt a proxy

under par. (a), a shareholde) may do any of the following: @

attemey-m—@ggnmg the writing or causing his or her signaturetob affixed to

the writing by any reasonable means, including, but not limited to, b, facsimile

signature.
2. Appoint a proxy by transmitting an electronic transmission cr a ithorizing

the transmission of an electronic transmission to the person who will be appointed.

85 proxy or to.a proxy solicitation firm, proxy support service organizat on or like
agent appointsd a's proxy to racsive the transmission. Every elecironic tre 1smission
shall contain, or be accompanied by, information th:;t can be used to 3 asonably
determine that the shareholder transmitted the electronic transxm ission or
authorized the transmission of the electronic transmission. Any perso . charged
with determining whether 3 sharsholder transmitted the electronic trans ission or

quthorized the transmission of the electronic transmission shall $) wify the

iriformation upon which the determination is made. In this subdivision, * :lectronic -

transmission” includes, but is not limited to, internet transmission, t uch—tone
telephonic transmission or the transmigsion of a telegram or cablegram.

(¢) Any copy, facsimile teleéommuniution orother reliable reproduc on of the
writing under par. (b) 1. or the electronic transmission under par. (b) . . may be
substituted or used in lieu of the criginal writing or electronic transmissir 3 for any
purpose for which the original writing or electronic tranamission could be 1sed, but

'eg g7:4a PRGE. 02

1. Appoint 1 proxy in Writingé-Seelrwrappeintment-mey-be-m—de-bythe—
or the shareholder's authorized officer, director, employc agent or
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1 only if the copy, facsimile telacommunication or cther reliable rej roduction is a

2 complete reproduction of the original writing or electronic transmis ion.

8 Sxzoron 2. 180.0722 (7) of the statutes is amended to retd:'

4 180.0722 (7) Subjecttos. 180.0724 and toany express limitatior onthe proxy's

5 authority appearing ow-tho-fase—of-the-appaintmant form {n or ¢ 1 the form of

6 anpgintment, a corporation may sccept the proxy’'s vots or other actio .agthat of the
"7 shareholder malking the appointment.

8 Szcrron 3. 180.0722 (8) (a) of the statutes is amended to read:

9 180.0722 (8) (a) Notwithstanding sub. (4), may be revoked s eny time by
10 openly stating the revocation at a shareholder meeting or appointing new proxy in
11 weiting the manner provided under sub, (2) (b)

12 ‘SzcTIon 4. 180.072¢ (1) of the statutes is renumbered 180.072 (1r).
13 SEcTION §. 180.0724 (1e) of the statutes is crested to read:
13 180.0724 (1e) In this soction, “signed” means the placing of the :hareholder's

14 name or other authorization. by the s holde; s authorized
—_— -
1 officer, direcy ! EI:! oye g;m in or on the proxy appoiniment fo: o by manual

signature rOTEE IR R internet transmission, touch-to e telephonic -
% @ transmiesion of 3 telegram or cableg
z/ (END)

: parFs
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From: Chad Taylor
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Date: November 25, 1998

Re: Proxy Draft

Rick:

Here are some edits to the draft you sent over. If you have problems reading them, give me a call.
Thank you,

Chad
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1 AN ACT to renumber 180.0724 (1); to amend 180.0722 (7) and 180.0722 (8) (2);

2 to repeal and recreate 180.0722 (2); and to create 180.0724 (1le) of the

. 3 statutes; relating to: the appointment of a proxy by a shareholder in a business

4 corporation.

Analysis by the Legislative Reference Bureau

Under current law, a shareholder in a business corporation may vote his or her
shares in the corporation by proxy. To appoint a proxy, a shareholder or his or her
attorney—in—fact must sign an appointment form.

This bill permits a shareholder to appoint a proxy either in writing or by
transmitting an electronic transmission, or authorizing the transmission of an
electronic transmission, to the person who will be appointed as proxy. Under the bill,
an electronic transmission inclddes internet transmission, touch—tone telephonic
transmission or the transmission of a telegram or cablegram:

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

5 SEcTION 1. 180.0722 (2) of the statutes is repealed and recreated to read:
6 180.0722 (2) (a) A shareholder entitled to vote at a meeting of shareholders, or

. 7 to express consent or dissent in writing to any corporate action without a meeting of
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shareholders, may authorize another person to act for the shareholder by appointing .

the person as proxy.

(b) Without limiting the manner in which a shareholder may appoint a proxy

under par. (a), a shareholderymay do of the following:
Q)

1. Appoint a proxy in writin%{/Sﬁ%k an in

attorney—in—facgsigning the writing or causing his or her signature to be affixed to

the writing by any reasonable means, including, but not limited to, by facsimile
signature.

2. Appoint a proxy by transmitting an electronic transmission or authorizing
the transmission of an electronic transmission to the person who will be appointed
as proxy or to a proxy solicitation firm, proxy support service organizatidn or like
agent appointed as proxy to receive the transmission. Every electronic transmission
shall contain, or be accompanied by, information that can be used to reasonably
determine that the shareholder transmitted the electronic Atransmission or
authorized the transmission of the electronic transmission. Any person charged
with determining whether a shareholder transmitted the electronic transmission or
authorized the transmission of the electronic transmission shall specify the
information upon which the determination is made. In this subdivision, “electronic
transmission” includes, but is not limited to, internet transmission, touch~tone
telephonic transmission or the transmission of a telegrafn or cablegram.

(c) Any copy, facsimile telecommunication or other reliable reproduction of the
writing under par. (b) 1. or the electronic transmission under par. (b) 2. may be
substituted or used in lieu of the original writing or electronic transmission for any

burpose for which the original writing or electronic transmission could be used, but

>
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only if the copy, facsimile telecommunication or other reliable reproduction is a
complete reproduction of the original writing or electronic transmission.

SECTION 2. 180.0722 (7) of the statutes is amended to read:

180.0722 ('7) Subject tos. 180.0724 and to any express limitation on the proxy’s
authority appearing en—the face—of the-appointment—form in or on the form of
appointment, a corporation may accept the proxy’s vote or other action as that of the
shareholder making the appointment.

SECTION 3. 180.0722 (8) (a) of the statutes is amended to read:

180.0722 (8) (a) Notwithstanding sub. (4), may be revoked at any time by
openly stating the revocation at a shareholder meeting or appointing a new proxy in
writing the manner provided under sub, (2) (b).

SECTION 4. 180.0724 (1) of the statutes is renumbered 180.0724 (1r).

SECTION 5. 180.0724 (1e) of the statutes is created to read:

180.0724 (1e) In this section, “signed” means the placing of the shareholder’s
name or other authorization, by the shareholder or the shareholder’s authorized

or n-HarN&y -n~Lact

officer, director, employe@w agen% in or orl; the proxy appointment form by manual
or by

signatureé@entmﬁyﬂez&m&ssi&mﬁntemet transmission, touch—tone telephonic

transmissiorbon the transmission of a telegram or cablegra

(END)
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Section 180.0141
NOTICE

(1)  This section applies to notice that is required under this chapter and that is made
subject to this section by express reference to this section.

2) (a) A person shall give notice in writing; except as provided in par. (b).

(b) A person may give oral notice if oral notice is permitted by the articles of
incorporation or bylaws and not otherwise prohibited by this chapter.

3) Except as provided in s. 180.0721 (4) or unless otherwise provided in the articles
of incorporation or bylaws, notice may be communicated in person, by telephone, telegraph,
teletype, facsimile or other form of wire or wircless communication, ef by mail or private camier,

or by electropic transmission, and, if these forms of personal notice are impracticable, notice
may be communicated by a newspaper of general circulation in the area where published, or by
radio, television or other form of public broadcast communication.

(4) Written notice to a domestic corporation or a foreign corporation authorized 1o
transact business in this state may be addressed to its registered agent at its registered office or to
the domestic corporation or foreign corparation at its principal office. With respect to a foreign
corporation that has not yet filed an annual report under s. 180.1622, the address of the foreign
corporation's principal office may be determined from its application for a certificate of
authority.

5 (a) Except as provided in par. (b) and ss. 180.0807(2) and 180.0843(1),
written notice is effective at that earliest of the following:

1. When received.

2. Five days after its deposit in the U.S. mail, if mailed postpaid and
correctly addressed.

3. On the date shown on the return receipt, if sent by registered or
certified mail, return receipt requested, and the receipt is signed by or on behalf of
the addressee.

4. On the effective date specified in the articles of incorporation or
bylaws.

' (b)  Written notice by a domestic corporation or foreign corporation to its
shareholder is effective when mailed or when trapsmitted electronically and may be
addressed to the shareholder’s address, incinding the shareholder’s electronic maijl

address when notice i ¢o icated by el ic transmission, shown in the
domestic corporation’s or foreign corporation’s current record of shareholders.

©) Oral notice is effective when communicated.

MW1.14793742

DEC @7 '98 14:50 4142735198 PRGE.23
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¥

1 AN ACT 8 renumber 180.0724 (1); to amend 180.0722 (7) and 180.0722 (8) (a);

2 to repeal and recreate 180.0722 (2); and to create 180.0724 (le) of the
@ statutes; relating to&le appointment of a proxy by a shareholderin a Business

- .
4 corporation. Lorms of natice MM’&% a buetwess
rpo n o

Analysis by the Legislative Reference Bureau

& Under current law, a shareholder in a business corporation may vote his or her
shares in the corporation by proxy. To appoint a proxy, a shareholder or his or her
attorney—in—fact must sigh an appointment form.

This bill permits a shareholder to appoint a proxy either in writing or by
transmitting an electronic transmission, or authorizing the transmission of an
electronic transmission, to the person who will be appointed as proxy. Under the bill,
an electronic transmission includes internet transmission, touch—tone telephonic
transmission or the transmission of a telegram or cablegram.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SEcTION 1. 180.0722 (2) of the statutes is repealed and recreated to read:
6 180.0722 (2) (a) A shareholder entitled to vote at a meeting of shareholders, or

7 to express consent or dissent in writing to any corporate action without a meeting of
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shareholders, may authorize another person to act for the shareholder by appointing
the person as proxy.

(b) Without limiting the manner in which a shareholder may appoint a proxy
under par. (a), a shareholder or the shareholder’s authorized officer, director,
employe, agent or attorney—in—fact may do any of the following:

1. Appoint a proxy in writing by signing the writing or causing his or her
signature to be affixed to the writing by any reasonable means, including, but not
limited to, by facsimile signature.

2. Appoint a proxy by transmitting an electronic transmission or authorizing
the transmission of an electronic transmission to the peréon who will be appointed
as proxy or to a proxy solicitation firm, proxy support service organization or like
agent appointed as proxy to receive the transmission. Every electronic transmission
shall contain, or be accompanied by, information that can be used to reasonably
determine that the shareholder transmitted the electronic transm.ssion or
authorized the transmission of the electronic transmission. Any person charged
with determining whether a shareholder transmitted the electronic transmission or
authorized the transmission of the electronic transmission shall specify the
information upon which the determination is made. In this subdivision, “electronic
transmission” includes, but is not limited to, internet transmission, touch—tone
telephonic transmission or the transmission of a telegram or cablegram.

(c) Any copy, facsimile telecommunication or other reliable reproduction of the
writing under par. (b) 1. or the electronic transmission under par. (b) 2. may be
substituted or used in lieu of the original writing or electronic transmission for any

purpose for which the original writing or electronic transmission could be used, but
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only if the copy, facsimile telecommunication or other reliable reproduction is a
complete reproduction of the original writing or electronic transmission.

SEcTION 2. 180.0722 (7 ) of the statutes is amended to read:

180.0722 (7) Subject to s. 180.0724 and to any express limitation on the proxy’s
authority appearing en-thefaceof the-appointment—form in or on the form of
appointment, a corporation may accept the proxy’s vote or other action as that of the
shareholder making the appointment.

SECTION 3. 180.0722 (8) (a) of the statutes is amended to read:

180.0722 (8) (a) Notwithstanding sub. (4), may be revoked at any time by
openly stating the revocation at a shareholder meeting or appointing a new proxy in
writing the manner provided under sub. (2) (b).

SECTION 4. 180.0724 (1) of the statutes is renumbered 180.0724 (1r).

SECTION 5. 180.0724 (1e) of the statutes is created to read:

180.0724 (1e) In this section, “signed” means the placing of the shareholder’s
name or other authorization, by the shareholder or the shareholder’s authorized
officer, director, employe, agent or attorney—in—fact, in or on the proxy appointment
form by manual signature or by internet transmission, touch—tone telephonic
transmission, the transmission of a telegram or cablegram or other form of electronic
transmission.

(END)
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Analysis:
This bill does all of the following:

1. Under current law, a business corporation is required to provide some form
of notice in many different situations involving corporate actions. With certain
exceptions, the notice must be in writing and, unless otherwise provided in the
articles of incorporation of the business corporation, may be communicated in
person, by telephone, telegraph, teletype, facsimile or other form of wire or wireless
communication, or by mail or private carrier, or, if these forms of personal notice are
impracticable, notice may be communicated by a newspaper of general circulation
in the area where published, or by radio, television or other form of public broadcast
communication.

This bill provides that notice may also be communicated by electronic
transmission.

Insert 1-5: v

SECTION 1. 180.0141 (3) of the statutes is amended to read:

180.0141 (3) Except as provided in s. 180.0721 (4) or unless otherwise provided
in the articles of incorporation or bylaws, notice may be communicated in person, by
telephone, telegraph, teletype, facsimile or other form of wire or wireless
communication, ex by mail or private carrier or by electronic transmission, and, if
these forms of personal notice are impracticable, notice may be communicated by a
newspaper of general circulation in the area where published, or by radio, television

or other form of public broadcast communication.

History: 1989 a 303.

SECTION 2. 180.0141 (5) (b) of the statutes is amended to read:
180.0141 (5) (b) Written notice by a domestic corporation or foreign corporation

to its shareholder is effective when mailed or when transmitted electronically and

may be addressed to the shareholder’s address, including the shareholder’s
electronic mail address when notice is communicated by electronic transmission,
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shown in the domestic corporation’s or foreign corporation’s current record of

shareholders.

History: 1989 a. 303.
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1999 BILL

1 AN ACT to renumber 180.0724 (1); to amend 180.0722 (7) and 180.0722 (8) (a);

2 to repeal and recreafe 180.0722 (2); and to create 180.0724 (le) of the
3 statutes; relating to: the appointment of a proxy by a shareholderin a business
4 corporation.

Analysis by the Legislative Reference Bureau

Under current law, a shareholder in a business corporation may vote his or her
shares in the corporation by proxy. To appoint a proxy, a shareholder or his or her
attorney-in—fact must sign an appointment form.

This bill permits a shareholder to appoint a proxy either in writing or by
transmitting an electronic transmission, or authorizing the transmission of an
electronic transmission, to the person who will be appointed as proxy. Under the bill,
an electronic transmission includes internet transmission, touch~tone telephonic
transmission or the transmission of a telegram or cablegram.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

5 SEcCTION 1. 180.0722 (2) of the statutes is repealed and recreated to read:
6 180.0722 (2) (a) A shareholder entitled to vote at a meeting of shareholders, or

7 to express consent or dissent in writing to any corporate action without a meeting of
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shareholders, may auphorize another person to act for the shareholder by appointing
the person as proxy.

(b) Without limiting the manner in which a shareholder may appoint a proxy
under par. (a), a shareholder or the shareholder’s authorized officer, director,
employe, agent or attorney—in—fact may do any of the following:

1. Appoint a proxy in writing by signing the writing or causing his or her
signature to be affixed to the writing by any reasonable means, including, but not
limited to, by facsimile signature.

2. Appoint a proxy by transmitting an-eleebrometramemrssion or authorizing
the transmission of an electronic transmission to the person who will be appointed
4as proxy or to a proxy solicitation firm, proxy support service organization or like
agent appointed as proxy to receive the transmission. Every electronic transmission
shall contain, or be accompanied by, information that can be used to reasonably
determine that the shareholder transmitied the—electromie—transmmesion Or
authorized the transmission of the electronic transmission. Any person charged
with determining whether a shareholder transmitted the-eleetrenie-transmigeion or

authorized the transmission of the electronic transmission shall specify'the'

+ * » 4 (] » - - r E 4
information upon which the determination is made. Iesthis-subdivisien; “electronic
MeEan

transmission” 1 internet transmission, touch—tone

telephonic transmission or the transmission of a telegram or cablegram. Ane_Siminn Rewawce

RN - Ll EVT IR 3P O K Y A

(¢) Any copy, facsimile telecommunication or other reliable reproduction of the L anan e

writing under par. (b) 1. or the electronic transmission under par, (b) 2, may be
substituted or used in lieu of the original writing or electronic transmission for any

purpose for which the original writing or electronic transmission could be used, but
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only if the copy, facsimile telecommuni&at}gn or other reliable reproduction is a
complete reproduc;c.ion of thﬁ%%gzrwriti;‘g or electronic transmission.

SECTION 2. 180.0722 ('7). of the statutes is amended to read:

180.0722 (7) Subject tos, 180.0724 and to any express limitation on the proxy's
authority appearing on—the face-of the-appointment-form in_or on the form of
appointment, a corporation may accept the proxy’s vote or other action as that of the
shareholder making the appointment.

SECTION 3. 180.0722 (8) (a) of the statutes is amended to read:

180.0722 (8) (a) Notwithstanding sub. (4), may be revoked at any time by
openly stating the revocation at a shareholder meeting or appointing a new proxy in

SECTION 4. 180.0724 (1) of the statutes is renumbered 180.0724 (1r).

SECTION 5. 180.0724 (1e) of the statutes is created to read:

180.0724 (1e) In this section, “signed” means the placing of the shareholder’s
name or other authorization, by the shareholder or the shareholder’s authorized

officer, director, employe, agent or attorney—in—fact, in or on the proxy appointment

mref electronic

transmission. As  AoTwom e e Sze (O (Z2),

(END)

#k TOTAL PAGE.B@4 sk
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AN ACT to/renumber 180.0724 (1); to amend 180.0141 (3), 180.0141 (5) (b),

180.0722(7) and 180.0722 (8) (a); to repeal and recreate 180.0722 (2); and to
create 180.0724 (1e) of the statutes; relating to: forms of notice provided by
a business corporation and the appointment of a proxy by a shareholder in a

business corporation.

Analysis by the Legislative Reference Bureau

This bill does all of the following:

1. Under current law, a business corporation is required to provide some form
of notice in many different situations involving corporate actions. With certain
exceptions, the notice must be in writing and, unless otherwise provided in the
articles of incorporation of the business corporation, may be communicated in
person, by telephone, telegraph, teletype, facsimile or other form of wire or wireless
communication, or by mail or private carrier, or, if these forms of personal notice are
impracticable, notice may be communicated by a newspaper of general circulation
in the area where published, or by radio, television or other form of public broadcast
communication. '

This bill provides that notice may also be communicated by electronic
transmission.

2. Under current law, a shareholder in a business corporation may vote his or
her shares in the corporation by proxy. To appoint a proxy, a shareholder or his or
her attorney—in—fact must sign an appointment form.
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This bill permits a shareholder to appoint a proxy either in writing or by

transmitting arzeleetdoniy trapsmisgion, or authorizing the transmission of an

electronlc transmlssmnq to the person who will be appointed as proxy. Under the bill,

(dn"electronic transmission A{M@Mimternet transmission, touch—tone telephonic
transmission ip#the transmission of a telegram or cablegray /M\

0 )

The people of the state of Wisconsin, represented in senate and assembly, do

enact as follows:

SECTION 1. 180.0141 (3) of the statutes is amended to read:
180.0141 (38) Except as provided in s. 180.0721 (4) or unless otherwise provided
in the articles of incorporation or bylaws, notice may be communicated in person, by
telephone, telegraph, teletype, facsimile or other form of wire or wireless
communication, er by mail or private carrier or by electronic transmission, and, if
these forms of personal notice are impracticable, notice may be communicated by a
newspaper of general circulation in the area where published, or by radio, television
or other form of public broadcast communication.

SECTION 2. 180.0141 (5) (b) of the statutes is amended to read:

180.0141 (5) (b) Written notice by a domestic corporation or foreign corporation
to its shareholder is effective when mailed or when transmitted electronically and
may be addressed to the shareholder’s address, including the shareholder’s

lectronic mail r hen notice is communi ronic transmission
shown in the domestic corporation’s or foreign corporétion’s current record of
shareholders.
SEcTION 3. 180.0722 (2) of the statutes is repealed and recreated to read:
180.0722 (2) (a) A shareholder entitled to vote at a meeting of shareholders, or

to express consent or dissent in writing to any corporate action without a meeting of

.
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shareholders, may authorize another person to act fozj the shareholder by appointing
the person as prdxy.

(b) Without limiting the manner in which a shareholder may appoint a proxy
under par. (a), a shareholder or the shareholder’s authorized officer, director,
employe, agent or attorney—in—fact may do any of the following:

1. Appoint a proxy in writing by signing the writing or causing his or her
signature to be affixed to the writing by any reasonable means, including, but not
limited to, by facsimile signature.

2. Appoint a proxy by transmitting afi gleClrefiip raphsmiilsion or authorizing
the transmission of an electronic transmission to the person who will be appointed
as proxy or to a proxy solicitation firm, proxy support service organization or like
agent appointed as proxy to receive the transmission. Every electronic transmission
shall contain, or be accompanied by, information that can be used to reasonably

determine that the shareholder transmitted thle€leetygric traasmisgion or

authorized the transmission of the electronic transmission. Any person charged

with determining whether a shareholder transmitted the-elqcirofctFansarigsion or

authorized the transmission of the electronic transmission shall specify the

information upon which the determination is made. ‘In this subdivision, “elegtronic

transmission’A clu(yxa&’ﬁmited to, jptérnet transmission, touch—tone
telephonic transmisgierf or the transmi or cablegram. /

* (c) Any copy, facsimile telecommunication or other reliable reproduction of the

writing under par. (b) 1. or the electronic transmission under par. (b) 2. may be
substituted or used in lieu of the original writing or electronic transmission for any

purpose for which the original writing or electronic transmission could be used, but

,;V,AWW o @
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only if the copy, facsimile ftelecommunication or other reliable reproduction is a

complete reproduction of thejoriginal writing or electronic transmission.

SECTION 4. 180.0722 (7) of the statutes is amended to read:

180.0722 ('7) Subject to s. 180.0724 and to any express limitation on the proxy’s
authority appearing en—theface—of the—appointmentform in or on the form of
appointment, a corporation may accept the proxy’s vote or other action as that of the
shareholder making the appointment.

SECTION 5. 180.0722 (8) (a) of the statutes is amended to read:

180.0722 (8) (a) Notwithstanding sub. (4), may be revoked at any time by
openly stating the revocation at a shareholder meeting or appointing a new proxy in
writing the manner provided under sub, (2) (b).

SECTION 6. 180.0724 (1) of the statutes is renumbered 180.0724 (1r).

SECTION 7. 180.0724 (1e) of the statutes is created to read:

180.0724 (1e) In this section, “signed” means the placing of the shareholder’s
name or other authorization, by the shareholder or the shareholder’s authorized

officer, director, employe, agent or attorney—in—fact, in or on the proxy appointment

form by manual signature or by M@WW

V .
L.af electronic

transmission/

(END)

v
M#Ce WWWWW s. 180 .0712.2.C 2)
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SECTION 1. 180.0103 (7m) of the statutes is created to read:

180.0103 (7m) “Electronic transmission” means internet transmission,
touch—tone telephonic transmission, transmission of a telegram or cablegram or any

other similar form of reliable communication.
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v
Because the definition of “electronic transmission” will apply outside of s. 180.0722

(2), I created the definition of “electronic transmission” not in s. 180.0722 (2) (b) 2. but
at the outset of ch. 180. Also, I changed the proposed language from “similar reliable
communication” to “any other similar form of reliable communication”. I believe that
this is a clearer expression of the same concept. Is this OK?

Richard A. Champagne
Legislative Attorney
266-9930
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Because the definition of “electronic transmission” will apply outside of s. 180.0722
(2), I created the definition of “electronic transmission” not in s. 180.0722 (2) (b) 2. but
at the outset of ch. 180. Also, I changed the proposed language from “similar reliable
communication” to “any other similar form of reliable communication”. I believe that
this is a clearer expression of the same concept. Is this OK?

Richard A. Champagne
Legislative Attorney
266—-9930
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1 AN ACT to renumber 180.0724 (1); to amend 180.0141 (3), 180.0141 (5) (b),
2 180.0722 (7) and 180.0722 (8) (a); to repeal and recreate 180.0722 (2); and to
create 180.0103 (7m) and 180.0724 (1e) of the statutes; relating to: My%

&
@ i ovided5y)a busitess corpokati the appointment of a proxy by a
5

shareholder in a business corporation.

Analysis by the Legislative Reference Bureau
This bill does-&ll of the following:

rovide some form
With certain

munication.
This bill provides”that notice may also be communicated by electronic

transmission,

2WUnder current law, a shareholder in a business corporation may vote his or
her shares in the corporation by proxy. To appoint a proxy, a shareholder or his or
her attorney—in—fact must sign an appointment form.
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This bill permits a shareholder to appoint a proxy either in writing or by
transmitting or authorizing the transmission of an electronic transmission to the
person who will be appointed as proxy. Under the bill, “electronic transmission”
means internet transmission, touch—tone telephonic transmission, the transmission
of a telegram or cablegram or any other similar form of reliable communication.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:
SEcTION 1. 180.0103 (7m) of the statutes is created to read:
180.0103 (7m) “Electronic transmission” means internet transmission,
touch—tone telephonic transmission, transmission of a telegram or cablegram or any

other similar form of reliable communication.

SECTION 2. 180.0141 (3) of the statutes is amended to read:

180.0141 (3) Except as provided in s. 180.0721 (4) or unless otherwise provi

newspaper of general circidation in the argef'where published, or by radio, television

or other form of public broadcastcomfimunication.

he shareholder’

bronic transmission
shown in the domestic corporation’s or foreign corporation’s cuteent record of

shareholders.
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BILL SECTION 4

SECTION 4. 180.0722 (2) of the statutes is repealed and recreated to read:

180.0722 (2) (a) A shareholder entitled to vote at a meeting of shareholders, or
to express consent or dissent in writing to any corporate action without a meeting of
shareholders, may authorize another person to act for the shareholder by appointing
the person as proxy.

(b) Without limiting the manner in which a shareholder may appoint a proxy
under par. (a), a shareholder or the shareholder’s authorized officer, director,
employe, agent or attorney—in—fact may do any of the following:

1. Appoint a proxy in writing by signing the writing or causing his or her
signature to be affixed to the writing by any reasonable means, including, but not
limited to, by facsimile signature.

2. Appoint a proxy by transmitting or authorizing the transmission of an
electronic transmisvsion to the person who will be appointed as proxy or to a proxy
solicitation firm, proxy support service organization or like agent appointed as proxy
to receive the transmission. Every electronic transmission shall contain, or be
accompanied by, information that can be used to reasonably determine that the
shareholder transmitted or authorized the transmission of the electronic
transmission. Any person charged with determining whether a shareholder
transmitted or authorized the transmission of the electronic transmission shall
specify the information upon which the determination is made.

(¢) Any copy, facsimile telecommunication or other reliable reproduction of the
information in the writing under par. (b) 1. or the electronic transmission under par.
(b) 2. may be substituted or used in lieu of the original writing or electronic
transmission for any purpose for which the original writing or electronic

transmission could be used, but only if the copy, facsimile telecommunication or other
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BILL SECTION 4
reliable reproduction is a complete reproduction of the information in the original
writing or electronic transmission.

SECTION 5. 180.0722 (7) of the statutes is amended to read:

180.0722 (7) Subject tos. 180.0724 and to any express limitation on the proxy’s
authority appearing on-theface—of the-appointmentform in or on the form of
appointment, a corporation may accept the proxy’s vote or other action as that. of the
shareholder making the appointment.

SECTION 6. 180.0722 (8) (a) of the statutes is amended to read:

180.0722 (8) (a) Notwithstanding sub. (4), may be revoked at any time by
openly stating the revocation at a shareholder meeting or appointing a new proxy in
weiting the manner provided under sub. (2) (b).

SECTION 7. 180.0724 (1) of the statutes is renumbered 180.0724 (1r).

SECTION 8. 180.0724 (1e) of the statutes is created to read:

180.0724 (1e) In this section, “signed” means the placing of the shareholder’s
name or other authorization, by the shareholder or the shareholder’s authorized
officer, director, employe, agent or attorney—-in—fact, in or on the proxy appointment
form by manual signature or by electronic transmission in the manner provided
under s. 180.0722 (2).

(END)



