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AN ACT/to renumber 765.13; to renumber and amend 767.07 and 767.13 (5)
(a); to amend 765.09 (3) and 765.12 (2); and Zo create 765.09 (4), 765.12 (3),
765.13 (2), 765.26, 767.07 (2m), 767.07 (3m), 767.085 (1) (bm), 767.085 (1) (cr),
767.12(4) and 767.13 (5)(a) 1. b. of the statutes; relating to: covenant marriage

and granting rule-making authority.

Analysis by the Legislative Reference Bureau

Under current law, married persons may be divorced or legally separated
without showing either party to be at fault for a breakdown in the marriage. For a
divorce, the court must find that the marriage is irretrievably broken, which may be
based on the statement of one of the parties and the court’s determination that
reconciliation is not reasonably likely. For a legal separation, the court must find
that the marital relationship is broken. The court may convert a judgment of legal
separation into a judgment of divorce if at least one year has elapsed since the
Judgment of legal separation was entered and at least one of the parties requests it.

This bill establishes covenant marriage as an option for persons entering into
a marriage and for persons already married. If the parties to a covenant marriage,
or one of them, decides to seek a divorce or a legal separation and at least one of the
parties has a minor child, the court must make certain findings that do not apply in
other marriages. In addition to finding that the marriage is irretrievably broken, or
that the marital relationship is broken in the case of legal separation, the court must
find that the parties have undergone marriage counseling, in an attempt to save the
marriage, and that at least one of the following grounds applies:
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1) The respondent has committed adultery. Z
2) The respondent has committed a felony and has been sentenced to
imprisonment.

3) The respondent has abandoned the petitioner for at least on¢ year.
4) The respondent has abused the petitioner or a child of either ¢r both parties.
—_— 5) The parties have been living apart without reconciliation for £ years or more.

6) The respondent is habitually intemperate or treats the petitioner so cruelly
that living together is impossible. (This ground applies only for a legal separation.)

If neither of the parties to a covenant marriage has a minor child and the wife
is not pregnant, the court may grant the parties a divorce or legal separation upon
the same basis as in a marriage that is not a covenant marriage. As in other
marriages, the parties to a covenant marriage may stipulate as to any issues that the
court would have to decide (such as property division, child custody and child
support), including the grounds on which the divorce or legal separation is based.
The family court commissioner may preside at the hearing and grant a judgment of
divorce or legal separation in any marriage if the parties stipulate as to all issues that
must be decided.

In order to enter into a covenant marriage, the parties must execute a
declaration of intent to contract a covenant marriage, which must be signed by the
parties and notarized, and which must include a recitation regarding their marriage
as a commitment for life and the stated commitment to obtain marriage counseling
if they experience marital difficulties. In addition, the parties must receive
premarital counseling from a member of the clergy or a person designated by a
member of the clergy. The person providing the counseling must sign, and have
notarized, an attestation that he or she provided counseling.

When the parties apply for a marriage license, they must inform the county
clerk, as part of their marriage license application, that they intend to contract a
covenant marriage. The parties must submit to the county clerk a duplicate original
of their declaration of intent to contract a covenant marriage, which the clerk
attaches to the marriage license. Parties who indicate to the county clerk that they
intend to contract a covenant marriage may marry no sooner than 31 days and no
later than 45 days after their marriage license is issued. This extra time affords the
parties an opportunity to rescind their decision to contract a covenant marriage. (For
other marriages, the parties must marry within 30 days after their marriage license
is issued.) The person officiating at the marriage of the parties designates on the
marriage document, which when completed is sent to the register of deeds, whether
the parties entered into a covenant marriage.

Persons who are already married may designate their marriage as a covenant
marriage by executing a declaration of intent to designate an existing marriage as
a covenant marriage, which must be signed by the parties and notarized, and which
must include a recitation regarding their marriage as a commitment for life and the
stated commitment to obtain marriage counseling if they experience marital
difficulties. A duplicate original of the declaration of intent must be filed with the
register of deeds in this state with whom the parties’ marriage certificate is filed. If
the parties were married in another state, they must file a duplicate original of the
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declaration of intent, along with a copy with their marriage certificate, with the
register of deeds of the county in which they reside.

The bill requires the department of health and family services (DHFS) to
develop by rule and prepare an informational pamphlet on covenant marriage that
DHFS must provide free of charge upon request to persons who, under the bill, may
provide premarital counseling to persons who wish to enter into a covenant
marriage, as well as to any other person who requests a copy.

For further information see the state and local fiscal estimate, which will be
printed as an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 765.09 (3) of the statutes is amended to read: e
5.09 (3) Each party shall present satisfactory, documentary f,pr/oygf of

A
identification.and residence and shall swear (or affirm) to the application before the /

!
clerk who is to issuesthe marriage license or the person auEl}pnzed to accept such f

/
applications in the county and state where the party res:;dé&sf The Subject to sub. (4), ;

!

Nnformational itefns as the department of health |

the application shall contain suc
and family services directs. The phb of fhe marriage application form that iséi
collected for statistical purposes only sha}% ate that the address of the marriage
license applicant may be provided by a count:\m%:) a law enforcement officer
under the conditions specified ynder s. 765.20 (2). Each a,glicant under 30 years of

age shall exhibit to the clepk a certified copy of a birth certificéte, and any applicants

shall submit a copy of any judgments or a death certificate afféeting the marital

Whenevér the clerk is not satisfied with the documentary proof presented, he orshe

Shall submit the same, for an opinion as to the sufficiency of the proof, to a judge ofr\

AN

a court of record in the county of application.

— T — L

?




Section #. 765.09 (3) of the statutes is amended to read:

765.09 (3) Each party shall present satisfactory, documentary proof of identification and resi-
dence and shall swear (or affirm) to the application before the clerk who is to issue the marriage
license or the person authorized to accept such applications in the county and state where the party

resides. The application shall contain the social security number of each party, as well as any other

informational items that the department of health and family services directs/ The portion of the
marriage application form that is collected for statistical purposes only shall indicate that the address
of the marriage license applicant may be provided by a county clerk to a law enforcement officer
under the conditions specified under s. 765.20 (2). Each applicant under 30 years of age shall exhibit
to the clerk a certified copy of a birth certificate, and any applicants shall submit a copy of any judg-

ments or a death certificate affecting the marital status. If such certificate or judgment is unobtain-

able, other satisfactory documentary proof of the requisite facts therein may be presented in lieu
thereof. Whenever the clerk is not satisfied with the documentary proof presented, he or she shall
submit the same, for an opinion as to the sufficiency of the proof, to a judge of a court of record in

the county of application.

History: 977ZL 418; 1979. 32 5. 481979 221; Stats7T979 s\765.09;.198T c. 20; 1985 a. 103:.1995%. 29s. 9126~
(19)771995 a. 46951997 a. 1

kahlepj(Irbunx11) Thu-Oct-1-1998  2:38 pm
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SECTION 2. 765.09 (4) of the statutes is created to read:

765.09 (4) Ifthe partiesintend to contract a covenant marriage under s. 765.26,
the marriage license application shall include a separate form with the following
declaration:

We, .... (name of intended husband) and .... (name of intended wife), do hereby
declare that we intend to contract a covenant marriage and have executed and do
submit for attachment to the marriage license a declaration of intent under section
765.26 (1) (b), Wisconsin Statutes.

SECTION 3. 765.12 (2)‘6f the statutes is amended to read:

765.12 (2) The Except as provided in sub. (3), the marriage license shall
authorize the marriage ceremony to be performed in any county of this state within
30 days of issuance, excepting that where both parties are nonresidents of the state,
the ceremony shall be performed only in the county in which the marriage license is
issued. The officiating person shall determine that the parties presenting
themselves to be married are the parties named in the marriage license. If aware
of any legal impediment to such marriage, the person shall refuse to perform the
ceremony. The issuance of a marriage license shall not be deemed to remove or
dispense with any legal disability, impediment or prohibition rendering marriage
between the parties illegal, and the marriage license shall contain a statement to
that effect.

SECTION 4. 765.12 (3) of the statutes-is<Created to read:

765.12 (3) Ifthe parties indicate A{SILFH50F (4 that they intend to contract
a covenant marriage fthe parties shall submit to the clerk a declaration of intent to
contract a covenant marriage that complies with s. 765.26 (1) (b). The clerk shall

attach the declaration of intent to the marriage license The marriage license shall

J

— 2. 765,09 (4)

-

———
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authorize the marriage ceremony of parties who indicate ng that they

intend to contract a covenant marriage to be performed not sooner than 31 days nor

later than 45 days after the license is issued. Ws may rescind their intentio;\\

to contract a covenant marriage M’ﬂfk’&@rf Aeplep

SECTION 5. 765.13 of the statutes is renumbered 765.13 (1).

SECTION 6. 765.13 (2) of the statutes is created to read:

765.13 (2) The marriage document shall provide for a designation by the
officiating person, or by the parties to the marriage if the marriage ceremony is
performed without an officiating person, as to whether the parties entered into a
covenant marriage. The designation shall be signed by the parties to the marriage,
the witnesses and the officiating person, if any.

SECTION 7. 765.26 of the statutes is created to read:

765.26 Covenant marriage. (1) REQUIREMENTS FOR NEW MARRIAGES. (a) A

covenant marriage may be contracted between one male and one female who, in
addition to complying with the other requirements of this chapter, have done all of
the following: ‘

1. Received premarital counseling on the nature, purposes and responsibilities
of marriage from a member of the clergy or a person designated by a member of the
clergy.

2. Executed a declaration of intent that complies with par. (b).

3. X@&/\Xl\ﬁdm@ﬂ@ to contract a covenant marriage on their marriage

license application and provided the county clerk with a duplicate original of their
declaration of intent.
(b) A declaration of intent to contract a covenant marriage shall include all of

the following:
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1. The following recitation by the parties:

\/ “We do solemnly declare that marriage is a covenant between a man and a
woman who agree to live together as husband and wife for as long as they both may
live. We have chosen each other carefully and disclosed to one another everything
that could adversely affect the decision to enter into this marriage. We have received
premarital counseling on the nature, purposes and responsibilities of marriage. We
have read the pamphlet entitled “Covenant Marriage” and we understand that a
covenant marriage is for life. If we experience marital difficulties, we commit
ourselves to taking all reasonable efforts, including marriage counseling, to preserve
our marriage.

/ With full knowledge of what this commitment means, we do hereby declare that
our marriage will be bound by Wisconsin law on covenant marriage and we promise
to love, honor and care for one another as husband and wife for the rest of our lives.”

2. An affidavit by the parties that they have received premarital counseling
from a member of the clergy or a person designated by a member of the clergy, and
that the counseling included a discussion of the seriousness of covenant marriage,
communication of the fact that a covenant marriage is a commitment for life, a
discussion of the obligation to seek marriage counseling in times of marital
difficulties and a discussion of the exclusive grounds in a covenant marriage for legal
separation and divorce if a child is involved.

3. A notarized attestation, signed by the person who provided the counseling
specified under subd. 2. and attached to or included in the parties’ affidavit,
confirming that the parties were counseled as to the nature and purpose of the
marriage and the grounds for legal separation and divorce if a child is involved and

acknowledging that the person provided to the parties the informational pamphlet
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developed and prepared by the department of health and family services, entitled
“Covenant Marriage”, that provides a full explanation of the terms, conditions and
consequences of a covenant marriage.

4. The notarized signatures of both parties.

5. If one or both of the parties are between the ages of 16 and 18 years, the
written consent required under s. 765.02 (2).

(c) The recitation portion of the declaration under par. (b) 1. shall be prepared
in duplicate originals, one of which shall be retained by the parties. The other
duplicate original, together with the remainder of the declaration, shall be provided
to the county clerk for attachment to the marriage license.

(d) Ifthe parties to a marriage fulfill the requirements of par. (a) and enter into
a covenant marriage as intended, the officiating person, or the parties if the marriage
ceremony is performed without an officiating person, shall designate on the
marriage certificate that the parties entered into a covenant marriage. The
designation must be signed by the parties, the witnesses and the officiating person,
if any.

(2) REQUIREMENTS FOR MARRIAGES PREVIOUSLY CONTRACTED. (a) Notwithstanding
sub. (1), on or after the effective date of this paragraph .... [revisor inserts date], a
married couple who entered into their marriage before the effective date of this
paragraph .... [revisor inserts date], may designate their marriage as a covenant
marriage by executing a declaration of intent that complies with par. (b). The
declaration of intent shall be filed with the register of deeds with whom the couple’s
marriage certificate is filed. If the couple was married outside the state, a copy of

their marriage certificate, or comparable document, with the declaration of intent
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attached, shall be filed with the register of deeds of the county in which the couple
resides.

(b) A declaration of inteﬁt to designate an existing marriage as a covenant
marriage shall include all of the following:

1. The following recitation by the parties:

.v/ “We do solemnly declare that marriage is a covenant between a man and a
woman who agree to live together as husband and wife for so long as they both may
live. We understand the nature, purposes and responsibilities of marriage. We have
read the informational pamphlet entitled “Covenant Marriage”, developed and
prepared by the department of health and family services, and we understand that
a covenant marriage is for life. If we experience marital difficulties, we commit
ourselves to taking all reasonable efforts, including marital counseling, to preserve
our marriage.

/ With full knowledge of what this commitment means, we do hereby declare that
our marriage will be bound by Wisconsin law on covenant marriage and we renew
our promise to love, honor and care for one another as husband and wife for the rest
of our lives.” /

2. The notarized signatures of both parties.

(c) The recitation portion of the declaration under par. (b) 1. shall be prepared
in duplicate originals, one of which shall be retained by the parties. The other
duplicate original, together with the remainder of the declaration, shall be filed as
provided in par. (a).

(3) EFFECT; SPECIAL GROUNDS FOR DIVORCE OR SEPARATION IF A CHILD IS INVOLVED.
A covenant marriage shall be subject to the same provisions as any other marriage

and shall be in all respects the same as any other marriage, except that, if the parties
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to a covenant marriage, or either of them, has a minor child, or the wife is pregnant,
at the time an action for divorce or legal separation is commenced, a court may grant
a judgment of divorce or legal separation only upon one of the bases specified in s.
767.07 (2m) (c)./If, at the commencement of an action for divorce or legal separation,
neither party to a covenant marriage has a minor child and the wife is not pregnant,
a court may grant a judgment of divorce or legal separation with respect to the
marriage as provided in s. 767.07 (1).‘/

(4) INFORMATIONAL PAMPHLET. The department of health and family services
shall develop by rule and prepare an informational pamphlet, entitled “Covenant
Marriage”, that explains covenant marriage in easily understood language,
including the procedure for entering into, or designating an existing marriage as, a
covenant marriage and the effect of entering into, or designating an existing
marriage as, a covenant marriage. The department of health and family services
shall make the pamphlet available, upon request and free of charge, to any person
who may provide the premarital counseling under sub. (1) (b) 2. and to any other
person. Y

SECTION 8. 767.07 of the statutes is renumbered 767.07 (1), and 767.07 (1)
(intro.), (a) and (b), as renumbered, are amended to read:

767.07 (1) (intro.) -A- Except as provided in subs. (2m) and (3m), a court of
competent jurisdiction shall grant a judgment of divorce or legal separation if all of

the following apply:

(a) The requirements of this chapter as to residence and marriage assessment
eounseling have been complied with;,
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(b) 1. In connection with a judgment of divorce or legal separation, the court
finds that the marriage is irretrievably broken under s. 767.12 (2), unless par—(b)
subd. 2./applies.

2. In connection with a judgment of legal separation, the court finds that the
marital relationship is broken under s. 767.12 (3);-and.

SECTION 9. 767.07 (2m) of the statutes is created to read:

767.07 (2m) Except as provided in sub. (3m), if the marriage of the parties is
a covenant marriage under s. 765.26 and at the commencement of the action under
this section the parties, or either of them, has a minor child or the wife is pregnant,
a court of competent jurisdiction shall grant a judgment of divorce or legal separation
only if all of the following apply:

(a) The requirements under sub. (1) are satisfied.

(b) The parties have undergone marriage counseling.

(¢c) The court finds any of the following:

1. That the respondent has violated s. 944.16 (1).

2. That the respondent has been convicted of a felony and has been sentenced
to imprisonment.

3. That the respondent has abandoned the petitioner for at least one year and
constantly refuses to return.

4. That the respondent has engaged in domestic abuse, as defined in s. 813.12
(1) (a), with respect to the petitioner, or has engaged in abuse, as defined in s. 48.02
(1), with respect to a child, stepchild or foster child of either or both of the parties.

5. That the petitioner and respondent have been living apart continuously

without reconciliation for 2 years or longer.
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6. That the respondent’s habitual intemperance, cruel treatment of the
petitioner or outrages toward the petitioner have made their living together
insupportable, except that the court may grant only a judgment of legal separation
if this subdivision applies.

SECTION 10. 767.07 (3m) of the statutes is created to read:

767.07 (3m) If the marriage of the parties is a covenant marriage under s.
765.26, a court of competent jurisdiction shall grant a judgment of divorce if the court
has granted a judgment of legal separation under sub. (1) or (2m) and the
requirements under s. 767.09 (2) are satisfied.

SECTION 11. 767.085 (1) (bm) of the statutes is created to read:

767.085 (1) (bm) Ifthe relief requested is a divorce or legal separation and the
marriage of the parties is a covenant marriage under s. 765.26, the name and
birthdate of any minor child of a party not specified in par. (b).

SECTION 12. 767.085 (1) (cr) of the statutes is created to read:

767.085 (1) (cr) If the relief requested is a divorce or legal separation and the
marriage of the parties is a covenant marriage under s. 765.26, that the marriage is
a covenant marriage and either of the following:

1. That neither party has a minor child and the wife is not pregnant.

2. That the parties, or either of them, has a minor child or the wife is pregnant,
the grounds for the action and the facts supporting a reasonable basis on which the
grounds are alleged.

SECTION 13. 767.12 (4) of the statutes is created to read:

767.12 (4) GROUNDS. In an action for divorce or legal separation, if both of the

parties to a covenant marriage under s. 765.26 state by petition or stipulation that
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SECTION 7

one or more of the grounds under s. 767.07 (2m) (c) apply, the court, after hearing,
shall make a finding that those grounds apply.

SECTION 14. 767.13 (5) (a) of the statutes is renumbered 767.13 (5) (a) 1. (intro.)
and amended to read:

767.13 (5) (a) 1. (intro.) On authority delegated by a judge, which may be by
a standard order, and with the approval of the chief judge of the judicial
administrative district, a family court commissioner may preside at any hearing held
to determine whether a judgment of divorce shall be granted, if beth any of the
following applies:

a. Both parties state that the marriage is irretrievably broken and that all
material issues, including but not limited to division of property or estate, legal
custody, physical placement, child support, spousal maintenance and family
support, are resolved or-if ene.

c. One party does not participate in the action for divorce.

2. The family court commissioner may grant and enter judgment in any action
over which he or she presides under this paragraph unless the judgment modifies an
agreement between the parties on material issues. Ifthe family court commissioner
does not approve an agreement between the parties on material issues, the action
shall be certified to the court for trial.

SECTION 15. 767.13 (5) (a) 1. b. of the statutes is created to read:

767.13 (5) (a) 1. b. If the marriage is a covenant marriage and the parties, or
one of them, has a minor child or the wife is pregnant, both parties state that the
marriage 1s irretrievably broken and that all material issues, including but not

limited to division of property or estate, legal custody, physical placement, child



-

© 00 9 O ot e W N -

e - T
W N = O

1997 — 1998 Legislature ~13- PIR o

SECTION 7

support, spousal maintenance and family support, are resolved and stipulate as to
the grounds under s. 767.07 (2m) (c) that apply.

SECTION 16. Nonstatutory provisions.

(1) RULES RELATED TO INFORMATIONAL PAMPHLET. The department of health and
family services shall submit in proposed form the rules required under section 765.26
(4) of the statutes, as created by this act, to the legislative council staff under section
227.15 (1) of the statutes no later than the first day of the 7th month beginning after
the effective date of this subsection.

SECTION 17. Effective dates. This act takes effect on the first day of the 13th
month beginning after publication, except as follows:

(1) The treatment of section 765.26 (4) of the statutes and SECTION 16 (1) of this
act take effect on the day after publication.

(END) Q. s
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1999 BILL

AN ACT to meer 765.13; to renumber and amend 767.07 and 767.13 (5)

1

2 (a); to amend 765.09 (3) and 765.12 (2); and o create 765.09 (4), 765.12 (3),
3 765.13 (2), 765.26, 767.07 (2m), 767.07 (3m), 767.085 (1) (bm), 767.085 (1) (cr),
4 767.12(4)and 767.13(5)(a) 1. b. of the statutes; relating to: covenant marriage
5 and granting rule-making authority.

Analysis by the Legislative Reference Bureau

Under current law, married persons may be divorced or legally separated
without showing either party to be at fault for a breakdown in the marriage. For a
divorce, the court must find that the marriage is irretrievably broken, which may be
based on the statement of one of the parties and the court’s determination that
reconciliation is not reasonably likely. For a legal separation, the court must find
that the marital relationship is broken. The court may convert a judgment of legal
separation into a judgment of divorce if at least one year has elapsed since the
judgment of legal separation was entered and at least one of the parties requests it. .

This bill establishes covenant marriage as an option for persons entering into
a marriage and for persons already married. If the parties to a covenant marriage,
or one of them, decides to seek a divorce or a legal separation and at least one of the
parties has a minor child, the court must make certain findings that do not apply in
other marriages. In addition to finding that the marriage is irretrievably broken, or
that the marital relationship is broken in the case of legal separation, the court must
find that the parties have undergone marriage counseling, in an attempt to save the
marriage, and that at least one of the following grounds applies:
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1) The respondent has commltted adultery

2) The respondent has committed a felony and has been sentenced to
imprisonment.

3) The respondent has abandoned the petitioner for at least one year.

4) The respondent has abused the peritioner or a child of either or both parties.

5) The parties have been living apart without reconciliation for two years or
more.

6) The respondent is habitually intemperate or treats the petitioner so cruelly
that living together is impossible. (This ground applies only for a legal separation.)

If neither of the parties to a covenani marriage has a minor child and the wife
is not pregnant, the court may grant the parties a divorce or legal separation upon
the same basis as in a marriage that is not a covenant marriage. As in other
marriages, the parties to a covenant marriage may stipulate asto any issues that the
court would have to decide (such as property division, child custody and child
support), including the grounds on which the divorce or legal separation is based.
The family court commissioner may preside at the hearing and grant a judgment of
divorce or legal separaticn in any marriage if the parties stipulate astoall issues that
must be decided.

In order to enter into a covenant marriage, the parties must execute a
declaration of intent to contract a covenant marriage, which must be signed by the
parties and notarized, and which must include a recitation regarding their marriage
as a commitment for life and the stated commitment to obtain marriage counseling
if they experience marital difficulties. In addition, the parties must receive
premarital counseling fromma member of the clergy or a person designated by a

member of the clergy. The person providing the counseling must, sign, and have
notarized, an attestation that he or she provided counseling.

When the parties apply for a marriage license, they must inform the county
clerk, as part of their marriage license application, that they intend to contract a
covenant marriage. The parties must submlt to the county clerk a duplicate original
of their declaration of intent to contract a covenant marriage, which the clerk
attaches to the marriage license. Parties who indicate to the county clerk that they
intend to contract a covenant marriage raay marry no sooner than 31 days and no
later than 45 days after their marriage license is issued. This extra time affords the
parties an oppor1 unity torescind their decision to contract a covenant marriage. (For
other marriages, the parties must marryI within 30 days after their marriage license
is issued.) The person officiating at the marriage of the parties designates on the
marriage document, which when completed is sent to the register of deeds, whether
the parties entered intc a covenant marriage.

Persons who are already married may designate their marriage as a covenant
marriage by executing a declaration of intent to designate an existing marriage as
a covenant marriage, which must be signed by the parties and notarized, and which
must include a recitation regarding thelr marriage as a commitment for life and the
stated commitment to obtain marriage counseling if they experience marital
difficulties. A duplicate original of the declaratlon of intent must be filed with the
register of deeds in this state with whom the parties’ marriage certificate is filed. If
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the parties were married in another state, they must file a duplicate original of the
declaration of intent, along with a copy with their marriage certificate, with the
register of deeds of the county in which they reside.

The bill requires the department of health and family services (DHFS) to
develop by rule and prepare an informational pamphlet on covenant marriage that
DHFS must provide free of charge upon request to persons who, under the bill, may
provide premarital counseling to persons who wish to enter into a covenant
marriage, as well as to any other person who requests a copy.

For further information see the state and local fiscal estimate, which will be
printed as an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 765.09 (3) of the statutes is amended to read:

765.09 (3) Each party shall present satisfactory, documentary proof of
identification and residence and shall swear (or affirm) to the application before the
clerk who is to issue the marriage license or the person authorized to accept such
applications in the county and state where the party resides. The application shall
contain the social security number of each party, as well as any other informational
items that the department of health and family services directs, subject to sub. (4).
The portion of the marriage application form that is collected for statistical purposes
only shall indicate that the address of the marriage license applicant may be
provided by a county clerk to a law enforcement officer under the conditions specified
under s. 765.20 (2). Each applicant under 30 years of age shall exhibit to the clerk
a certified copy of a birth certificate, and any applicants shall submit a copy of any
judgments or a death certificate affecting the marital status. If such certificate or
judgment is unobtainable, other satisfactory documentary proof of the requisite facts
therein may be presented in lieu thereof. Whenever the clerk is not satisfied with

the documentary proof presented, he or she shall submit the same, for an opinion as



W 0 1 O o s W N -

[y
)

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

1999 — 2000 Legislature -4- LRB-0411/1
! ‘ PJK:kg:jf
BILL |

to the sufficiency of the proof, to a judge of a court of record in the county of
application.

SECTION 2. 765.09 (4) of the statutes is created to read:

765.09 (4) Ifthe parties intend to contract a covenant marriage unders. 765.26,
the marriage license application shall include a separate form with the following
declaration: |

We, .... (name of intended husband) and .... (name of intended wife), do hereby
declare that we intend to contract a covenant marriage and have executed and do
submit for attachment to the marriage license a declaration of intent under section -
765.26 (1) (b), Wisconsin Statutes.

SECTION 3. 765.12 (2) of the statutes is amended to read:

765.12 (2) The Except as proyidgid in sub. (3), the marriage license shall
authorize the marriage c:eremdny to be performed in any county of this state within
30 days of issuance, excepting that wheré both parties are nonresidents of the state,
the ceremony shall be performed only in the county in which the marriage license is
issued. The officiating person shall jdetermine that the parties presenting
themselves to be married are the partiesj named in the marriage license. If aware
of any legal impediment to such marriage, the person shall refuse to perform the
ceremony. The issuance of a marriage license shall not be deemed to remove or
dispense with any legal disability, impe%liment or prohibition rendering marriage

between the parties illegal, and the marriage license shall contain a statement to
|

|
SECTION 4. 765.12 (3) of the statutes is created to read:

that effect.

765.12 (3) Ifthe partiesindicate on i:heir marriage license application that they

intend to contract a covenant marriage, af:s provided in s. 765.09 (4), the parties shall
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submit to the clerk a declaration of intent to contract a covenant marriage that
complies with s. 765.26 (1) (b). The clerk shall attach the declaration of intent to the
marriage license. The marriage license shall authorize the marriage ceremony of
parties who indicate on their marriage license application that they intend to
contract a covenant marriage to be performed not sooner than 31 days nor later than
45 days after the license is issued. At any time before the marriage ceremony takes
place, the parties may rescind their intention to contract a covenant marriage.

SECTION 5. 765.13 of the statutes is renumbered 765.13 (1).

SECTION 6. 765.13 (2) of the statutes is created to read:

765.13 (2) The marriage document shall provide for a designation by the
officiating person, or by the parties to the marriage if the marriage ceremony is
performed without an officiating person, as to whether the parties entered into a
covenant marriage. The designation shall be signed by the parties to the marriage,
the witnesses and the officiating person, if any.

SECTION 7. 765.26 of the statutes is created to read:

765.26 Covenant marriage. (1) REQUIREMENTS FOR NEW MARRIAGES. (a) A
covenant marriage may be contracted between one male and one female who, in
addition to complying with the other requirements of this chapter, have done all of
the following:

1. Received premarital counseling on the nature, purposes and responsibilities
of marriage from\a member of the clergy or a person designated by a member of the
clergy.

2. Executed a declaration of intent that complies with par. (b).
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3. Indicated their intention to contract a covenant marriage on their marriage
license application and provided the cournty clerk with a duplicate original of their
declaration of intent.

(b) A declaration of intent to contract a covenant marriage shall include all of
the following:

1. The following recitation by the parties:

“We do solemnly declare that marriage is a covenant between a man and a
woman who agree to live together as husband and wife for as long as they both may
live. We have chosen each other carefully and disclosed to one ancther evefything
that could adversely affect the decision to enter into this marriage. We have received
premarital counseling on the nature, pufposes and responsibilities of marriage. We
have read the pamphlet entitled “Covenant Marriage” and we understand that a
covenant marriage is for life. If we eiperience marital difficulties, we commit
ourselves to taking all reasonable efforts, including marriage counseling, to preserve
our marriage.

With full knowledge of what this commitment means, we do hereby declare that
our marriage will be bound by Wisconsin law on covenant marriage and we promise
to love, honor and care for one another as“ husband and wife for the rest of our lives.”

2. An affidavit by the parties that: they have received premarital counseling
from\a member of the clergy or a personjdesignated by a member of the clergy, and

A\

o ) | . .
that the counseling included a dlscussm!n of the seriousness of covenant marriage,
communication of the fact that a coverllant marriage is a commitment for life, a
discussion of the obligation to seek I;narriage counseling in times of marital

difficulties and a discussion of the exclusive grounds in a covenant rnarriage for legal

separation and divorce if a child is involved.

i
i
i
l
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3. A notarized attestation, signed by the person who provided the counseling
specified under subd. 2. and attached to or included in the parties’ affidavit,
confirming that the parties were counseled as to the nature and purpose of the
marriage and the grounds for legal separation and divorce if a child is involved and
acknowledging that the person provided to the parties the informational pamphlet
developed and prepared by the department of health and family services, entitled
“Covenant Marriage”, that provides a full explanation of the terms, conditions and
consequences of a covenant marriage.

4. The notarized signatures of both parties.

5. If one or both of the parties are between the ages of 16 and 18 years, the
written consent required under s. 765.02 (25.

(c) The recitation portion of the declaration under par. (b) 1. shall be prepared
in duplicate originals, one of which shall be retained by the parties. The other
duplicate original, together with the remainder of the declaration, shall be provided
to the county clerk for attachment to the marriage license.

(d) Ifthe parties to a marriage fulfill the requirements of par. (a) and enter into
a covenant marriage as intended, the officiating person, or the parties if the marriage
ceremony is performed without an officiating person, shall designate on the
marriage certificate that the parties entered into a covenant marriage. The
designation must be signed by the parties, the witnesses and the officiating person,
if any.

(2) REQUIREMENTS FOR MARRIAGES PREVIOUSLY CONTRACTED. (a) Notwithstanding
sub. (1), on or after the effective date of this paragraph .... [revisor inserts date], a
married couple who entered into their marriage before the effective date of this

paragraph .... [revisor inserts date], may designate their marriage as a covenant
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marriage by executing a declaration of intent that complies with par. (b). The
declaration of intent shall be filed with the register of deeds with whom the couple’s
marriage certificate is filed. If the couple was married outside the state, a copy of
their marriage certificate, or comparable document, with the declaration of intent
attached, shall be filed with the register of deeds of the county in which the couple
resides. |

(b) A declaration of intent to designate an existing marriage as a covenant
marriage shall include all of the following:

1. The following recitation by the parties:

“We do solemnly declare that marﬁage is a covenant between a man and a
woman who agree to live together as husf»and and wife for so long as they both may
live. We understand the nature, purposeé and responsibilities of marriage. We have
read the informational pamphlet entitied “Covenant Marriage”, developed and
prepared by the department of health and family services, and we understand that
a covenant marriage is for life. If we éxperience marital difficulties, we commit
ourselves to taking all reasonable eﬁ'orts;: including marital counseling, to preserve

our marriage. i

With full knowledge of what this corﬁmitment means, we do hereby declare that

: . . N .
our marriage will be bound by Wisconsin law on covenant marriage and we renew

!
our promise to love, honor and care for one another as husband and wife for the rest

of our lives.”

2. The notarized signatures of botl;m parties.

(¢) The recitation portion of the decj:laration under par. (b) 1. shall be prepared
|

in duplicate originals, one of which shfexll be retained by the parties. The other

[
1
|
|
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duplicate original, together with the remainder of the declaration, shall be filed as
provided in par. (a).

(3) EFFECT, SPECIAL GROUNDS FOR DIVORCE OR SEPARATION IF A CHILD IS INVOLVED.
A covenant marriage shall be subject to the same provisions as any other marriage
and shall be in all respects the same as any other marriage, except that, if the parties
to a covenant marriage, or either of them, has a minor child, or the wife is pregnant,
at the time an action for divorce or legal separation is commenced, a court may grant
a judgment of divorce or legal separation only upon one of the bases specified in s.
767.07 (2m) (c). If, at the commencement of an action for divorce or legal separation,
neither party to a covenant marriage has a minor child and the wife is not pregnant,
a court may grant a judgment of divorce or legal separation with respect to the
marriage as provided in s. 767.07 (1). _

(4) INFORMATIONAL PAMPHLET. The department of health and famiiy services
shall develop by rule and prepare an informational pamphlet, entitled “Covenant
Marriage”, that explains covenant marriage in easily understood language,
including the procedure for entering into, or designating an existing marriage as, a
covenant marriage and the effect of entering into, or designating an existing
marriage as, a covenant marriage. The department of health and family services
shall make the pamphlet available, upon request and free of charge, to any person
who may provide the premarital counseling under sub. (1) (b) 2. and to any other
person.

SECTION 8. 767.07 of the statutes is renumbered 767.07 (1), and 767.07 (1)

(intro.), (a) and (b), as renumbered, are amended to read:
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767.07 (1) (intro.) -A- wmmmmm court of
competent jurisdiction shall grant a judgment of divorce or legal separation if all of
the following apply: ‘

(a) The requirements of tﬁis chapter as to residence and-marriage-assessment
counseling have been complied with;. |

(b) 1. In connection with a judgment of divorce or legal separation, the court
finds that the marriage is irretrievably broken under s. 767.12 (2), unless par—b)
subd. 2. applies. |

2. In connection with a judgment of' legal separation, the court finds that the
marital relationship is broken under s. 7€7.12 (3);—&&6;&

SECTION 9. 767.07 (2m) of the statutes is created to read:

767.07 (2m) Except as provided in sub. (3m), if the marriage of the parties is
a covenant marriage under s. 765.26 and::at the commencement of the action under
this section the parties, or either of them, has a minor child or the wife is pregnant,
a court of competent jurisdictioﬁ shall graht a judgment of divorce or legal separation
only if all of the following apply:

(a) The requirements under sub. (1) are satisfied.

(b) The parties have undergone malrriage counseling.

(c) The court finds any of the following:

1. That the respondent has violatec;i. s. 944.16 (1).

2. That the respondent has been cofnvicted of a felony and has been sentenced
to imprisonment. ?

3. That the respondent has abando,ined the petitioner for at least one year and

constantly refuses to return.
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4. That the respondent has engaged in domestic abuse, as defined in s. 813.12
(1) (a), with respect to the petitioner, or has engaged in abuse, as defined in s. 48.02
(1), with respect to a child, sfepchild or foster child of either or both of the parties.

5. That the petitioner and respondent have been living apart continuously
without reconciliation for 2 years or longer.

6. That the respondent’s habitual intemperance, cruel treatment of the
petitioner or outrages toward the petitioner have made their living together
insupportable, except that the court may grant only a judgment of legal separation
if this subdivision applies.

SECTION 10. 767.07 (3m) of the statutes is created to read:

767.07 (3m) If the marriage of the parties is a covenant marriage under s.
765.26, a court of competent jurisdiction shall grant a judgment of divorce if the court
has granted a judgment of legal separation under sub. (1) or (2m) and the
requirements under s. 767.09 (2) are satisfied.

SECTION 11. 767.085 (1) (bm) of the statutes is created to read:

767.085 (1) (bm) If the relief requested is a divorce or legal separation and the
marriage of the parties is a covenant marriage under s. 765.26, the name and
birthdate of any minor child of a party not specified in par. (b).

SECTION 12. 767.085 (1) (cr) of the statutes is created to read:

767.085 (1) (cr) If the relief requested is a divorce or legal separation and the
marriage of the parties is a covenant marriage under s. 765.26, that the marriage is
a covenant marriage and either of the following:

1. That neither party has a minor child and the wife is not pregnant.
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2. That the parties, or either of them, has a minor child or the wife is pregnant,
the grounds for the action and the facts supporting a reasonable basis on which the
grounds are alleged. |

SECTION 18. 767.12 (4) of the statutes is created to read:

767.12 (4) GrounDs. In an action for divorce or legal separation, if both of the
parties to a covenant marriage under s. 755.26 state by petition or stipulation that
one or more of the grounds under s. 767.07 (2m) (c) apply, the court, after hearing,
shall make a finding that those grounds apply.

SECTION 14. 767.13 (5) (a) of the statutes is renumbered 767.13 (5) (a) 1. (intro.)
and amended to read:

767.18 (5) (a) 1. (intro.) On authoxji.ty delegated by a judge, which may be by
a standard order, and with the appf«;val of the chief judge of the judicial
administrative district, a family court COII:] missioner may preside at any hearing held

to determine whether a judgment of di’vorce shall be granted, if both any of the

following applies:

a. Both parties state that the mafriage is irretrievably broken and that all
material issues, including but not limited to division of property or estate, legal
custody, physical placement, child su})port, spousal maintenance and family
support, are resolved er-if-one, |

¢. One party does not participate il!n the action for divorce.

2. The family court commissioner Ihay grant and enter judgment in any action
over which he or she presides under this :paragraph unless the judgment modifies an
agreement between the parties on matex:ii al issues. If the family court commissioner
does not approve an agreement betweerjl the parties on material issues, the action

shall be certified to the court for trial.

|
i
i
!
|
|
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SECTION 15. 767.13 (5) (a) 1. b. of the statutes is created to read:

767.13 (5) (a) 1. b. If the marriage is a covenant marriage and the parties, or
one of them, has a minor child or the wife is pregnant, both parties state that the
marriage is irretrievably broken and that all material issues, including but not
limited to division of property or estate, legal custody, physical placement, child
support, spousal maintenance and family support, are resolved and stipulate as to
the grounds under s. 767.07 (2m) (c) that apply.

SEcCTION 16. Nonstatutory provisions.

(1) RULES RELATED TO INFORMATIONAL PAMPHLET. The department of health and
family services shall submit in proposed form the rules required under section 765.26
(4) of the statutes, as created by this act, to the legislative council staff under section
227.15 (1) of the statutes no later than the first day of the 7th month beginning after
the effective date of this subsection.

SEcTION 17. Effective dates. This act takes effect on the first day of the 13ti1
month beginning after publication, except as follows:

(1) The treatment of section 765.26 (4) of the statutes and SECTION 16 (1) of this
act take effect on the day after publication.

(END)
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AN ACT to renumber 765.13; to renumber and amend 767.07 and 767.13 (5)
(a); to amend 765.09 (3) and 765.12 (2); and to create 765.09 (4), 765.12 (3),
765.13 (2), 765.26, 767.07 (2m), 767.07 (3m), 767.085 (1) (bm), 767.085 (1):(cr),
767.12 (4) and 767.13 (5) (a) 1. b. of the statutes; relating to: covenant marriage
and granting rule-making authority.

Analysis by the Legislative Reference Bureau

Under current law, married persons may be divorced or legally separated

without showing either party to be at fault for a breakdown in the marriage. For a
divorce, the court must find that the marriage is irretrievably broken, which may be
based on the statement of one of the parties and the court’s determination that
reconciliation is not reasonably likely. For a legal separation, the court must find
that the marital relationship is broken. The court may convert a judgment of legal
separation into a judgment of divorce if at least one year has elapsed since the
judgment of legal separation was entered and at least one of the parties requests it.
This bill establishes covenant marriage as an option for persons entering into

a marriage and for persons already married. If the parties to a covenant marriage,
or one of them, decides to seek a divorce or a legal separation and at least one of the
parties has a minor child, the court must make certain findings that do not apply in
other marriages. In addition to finding that the marriage is irretrievably broken, or
that the marital relationship is broken in the case of legal separation, the court must
find that the parties have undergone marriage counseling, in an attempt to save the
matrriage, and that at least one of the following grounds applies:

1) The respondent has committed adultery.

2) The respondent has committed a felony and has been sentenced to
imprisonment.

3) The respondent has abandoned the petitioner for at least one year.

4) The respondent has abused the petitioner or a child of either or both parties.

5) The parties have been living apart without reconciliation for two years or

more.

6) The respondent is habitually intemperate or treats the petitioner so cruelly

that living together is impossible. (This ground applies only for a legal separation.)

If neither of the parties to a covenant marriage has a minor child and the wife

is not pregnant, the court may grant the parties a divorce or legal separation upon
the same basis as in a marriage that is not a covenant marriage. As in other
marriages, the parties to a covenant marriage may stipulate as to any issues that the
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court would have to decide (such as property division, child custody and child
support), including the grounds on which the divorce or legal separation is based.
The family court commissioner may preside at the hearing and grant a judgment of
divorce or legal separation in any marriage if the parties stipulate as to all issues that
must be decided.

In order to enter into a covenant marriage, the parties must execute a

declaration of intent to contract a covenant marriage, which must be signed by the
parties and notarized, and which must include a recitation regarding their marriage
as a commitment for life and the stated commitment to obtain marriage counseling

if they experience marital difficulties. In addition, the parties must receive

premarital counseling from a marriage and family therapist, a professional

counselor, a member of the clergy or a person designated by a member of the clergy.
The person providing the counseling must sign, and have notarized, an attestation
that he or she provided counseling.

When the parties apply for a marriage license, they must inform the county

clerk, as part of their marriage license application, that they intend to contract a
covenant marriage. The parties must submit to the county clerk a duplicate original
of their declaration of intent to contract a covenant marriage, which the clerk
attaches to the marriage license. Parties who indicate to the county clerk that they
intend to contract a covenant marriage may marry no sooner than 31 days and no
later than 45 days after their marriage license is issued. This extra time affords the
parties an opportunity to rescind their decision to contract a covenant marriage. (For
other marriages, the parties must marry within 30 days after their marriage license
is issued.) The person officiating at the marriage of the parties designates on the
marriage document, which when completed is sent to the register of deeds, whether
the parties entered into a covenant marriage.

Persons who are already married may designate their marriage as a covenant
marriage by executing a declaration of intent to designate an existing marriage as

a covenant marriage, which must be signed by the parties and notarized, and which
must include a recitation regarding their marriage as a commitment for life and the
stated commitment to obtain marriage counseling if they experience marital
difficulties. A duplicate original of the declaration of intent must be filed with the
register of deeds in this state with whom the parties’ marriage certificate is filed. If
the parties were married in another state, they must file a duplicate original of the
declaration of intent, along with a copy with their marriage certificate, with the
register of deeds of the county in which they reside.

The bill requires the department of health and family services (DHFS) to

develop by rule and prepare an informational pamphlet on covenant marriage that
DHFS must provide free of charge upon request to persons who, under the bill, may
provide premarital counseling to persons who wish to enter into a covenant
marriage, as well as to any other person who requests a copy.

For further information see the state and local fiscal estimate, which will be
printed as an appendix to this bill.
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AN ACT to renumber 765.13; to renumber and amend 767.07 and 767.13 (5)

(a); to amend 765.09 (3) and 765.12 (2); and o create 765.09 (4), 765.12 (3),
765.13 (2), 765.26, 767.07 (2m), 767.07 (3m), 767.085 (1) (bm), 767.085 (1) (cr),
767.12 (4)and 767.13 (5) (a) 1. b. of the statutes; relating to: covenant marriage

and granting rule-making authority.

Analysis by the Legislative Reference Bureau

Under current law, married persons may be divorced or legally separated
without showing either party to be at fault for a breakdown in the marriage. Fora
divorce, the court must find that the marriage is irretrievably broken, which may be
based on the statement of one of the parties and the court’s determination that
reconciliation is not reasonably likely. For a legal separation, the court must find
that the marital relationship is broken. The court may convert a judgment of legal
separation into a judgment of divorce if at least one year has elapsed since the
judgment of legal separation was entered and at least one of the parties requests it.

This bill establishes covenant marriage as an option for entering into
a marriage and W%qm already married. If the parties to a covenant marriage,
or one of them, decides to seek a divorce or a legal separation and at least one of the
parties has a minor child, the court must make certain findings that do not apply in
other marriages. In addition to finding that the marriage is irretrievably broken, or
that the marital relationship is broken in the case of legal separation, the court must
find that the parties have undergone marriage counseling, in an attempt to save the
marriage, and that at least one of the following grounds applies: J
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1) The respondent has committed adultery.

2) The respondent has committecl a felony and has been sentenced to
imprisonment.

3) The respondent has abandoned the petitioner for at least one year.

4) The respondent has abused the petitioner or a child of either or both parties.
5) The parties have been living apart without reconciliation for two years or
more. '

6) The respondent is habltually interaperate or treats the petitioner so cruelly
that living together is impossible. (This ground applies only for a legal separation.)

If neither of the parties to a covenant marriage has a minor child and the wife
is not pregnant, the court may grant the parties a divorce or legal separation upon
the same basis as in a marriage that is not a covenant marriage. As in other
marriages, the parties to a covenant marriage may stipulate asto any issues that the
court would have to decide (such as property division, child custody and child
support), including the grounds on which the divorce or legal separation is based.
The family court commissioner may presicle at the hearing and grant a judgment of
divorce or legal separation in any marriage if the parties stipulate astoall issues that
must be decided. ‘

In order to enter into a covenant marriage, the parties raust execute a
declaration of intent to contract a covenant marriage, which must be signed by the
parties and notarized, and which must include a recitation regarding their marriage
as a commitment for life and the stated commitment to obtain marriage counseling
if they experience marital difficulties. = In addition, the parties must receive
premarital counseling from a marriage and family therapist, a professional
counselor, a member of the clergy or a person designated by a membher of the clergy.
The person providing the counseling must sign, and have notarized, an attestation
that he or she provided counseling.

When the parties apply for a marrmge license, they must inform the county
clerk, as part of their marriage license application, that they intend to contract a
covenant marriage. The parties must submit to the county clerk a duplicate original
of their declaration of intent to contract a covenant marriage, which the clerk
attaches to the marriage license. Parties who indicate to the county clerk that they
intend to contract a covenant marriage may marry no sooner than 31 days and no
later than 45 days after their marriage license is issued. This extra time affords the
parties an opportunity torescind their decision to contract a covenant marriage. (For
other marriages, the parties must marry within 30 days after their marriage license
is issued.) The person officiating at the marriage of the parties designates on the
marriage document, which when completed is sent to the register of deeds, whether
the parties entered into a covenant marriage.

Persons who are already married may designate their marriage as a covenant
marriage by executing a declaration of intent to designate an existing marriage as
a covenant marriage, which must be signed by the parties and notarized, and which
must include a recitation regarding their'marriage as a commitment for life and the
stated commitment to obtain marrlage counseling if they experience marital
difficulties. A duplicate original of the declaratlon of intent must be filed with the
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register of deeds in this state with whom the parties’ marriage certificate is filed. If
the parties were married in another state, they must file a duplicate original of the
declaration of intent, along with a copy with their marriage certificate, with the
register of deeds of the county in which they reside.

The bill requires the department of health and family services (DHFS) to
develop by rule and prepare an informational pamphlet on covenant marriage that
DHF'S must provide free of charge upon request to persons who, under the bill, may
provide premarital counseling to persons who wish to enter into a covenant
marriage, as well as to any other person who requests a copy.

For further information see the state and local fiscal estimate, which will be
printed as an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 765.09 (3) of the statutes is amended to read:

765.09 (3) Each party shall present satisfactory, documentary proof of
identification and residence and shall swear (or affirm) to the application before the
clerk who is to issue the marriage license or the person authorized to accept such
applications in the county and state where the party resides. The application shall
contain th_e social security number of each paﬂy, as well as any other informational
items that the department of health and family services directs, subject to sub, (4).
The portion of the marriage application form that is collected for statistical purposes
only shall indicate that the address of the marriage license applicant may be
provided by a county clerk to a law enforcement officer under the conditions specified
under s. 765.20 (2). Each applicant under 30 years of age shall exhibit to the clerk
a certified copy of a birth certificate, and any applicants shall submit a copy of any
judgments or a death certificate affectiné the marital status. If such certificate or
judgment is unobtainable, other satisfactory documentary proof of the requisite facts
therein may be presented in lieu thereof. Whenever the clerk is not satisfied with

the documentary proof presented, he or she shall submit the same, for an opinion as
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BILL i | SECTION 1
to the sufficiency of the proof,‘ to a judge of a court of record in the county of
application.

SECTION 2. 765.09 (4) of the statuteé is created to read:

765.09 (4) Ifthe partiesintend to contract a covenant marriage unders. 765.26,
the marriage license application shall include a separate form with the following
declaration:

We, .... (name of intended husband) and .... (name of intended wife), do hereby
declare that we intend to contract a coveﬁ.ant marriage and have executed and do
submit for attachment to the marriage licénse a declaration of intent under section
765.26 (1) (b), Wisconsin Statutes. ‘

SECTION 8. 765.12 (2) of the statutes is amended to read:

765.12 (2) The Except as provided in sub, (3), the marriage license shall
authorize the marriage ceremony to be performed in any county of this state within
30 days of issuance, excepting that where ;both parties are nonresidents of the state,
the ceremony‘shall be performed only in the county in which the marriage license is
issued. The officiating person shall :determine that the parties presenting
themselves to be married are the parties named in the marriage license. If aware
of any legal impediment to such marriage, the person shall refuse to perform the
ceremony. The issuance of a marriage jlicense shall not be deemed to remove or
dispense with any legal disability, impediment or prohibition rendering marriage
between the parties illegal, and the maxjiriage license shall contain a statement to
that effect. ;

SECTION 4. 765.12 (3) of the statutje:s is created to read:

765.12 (3) Ifthe partiesindicate on t;;heir marriage license application that they
intend to contract a covenant marriage, a::s provided in s. 765.09 (4), the parties shall

t'
[
I
(
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submit to the clerk a declaration of intent to contract a covenant marriage that
complies with s. 765.26 (1) (b). The clerk shall attach the declaration of intent to the
marriage license. The marriage license shall authorize the marriage ceremony of
parties who indicate on their marriage license application that they intend to
contract a covenant marriage to be performed not sooner than 31 days nor later than
45 days after the license is issued. At any time before the marriage ceremony takes
place, the parties may rescind their intention to contract a covenant marriage.

SECTION 5. 765.18 of the statutes is renumbered 765.13 (1).

SECTION 6. 765.13 (2) of the statutes is created to read:

765.13 (2) The marriage document shall provide for a designation by the
officiating person, or by the parties to the marriage if the marriage ceremony is
performed without an officiating person, as to whether the parties entered into a
covenant marriage. The designation shall be signed by the parties to the marriage,
the witnesses and the officiating person, if any.

SECTION 7. 765.26 of the statutes is created to read:

765.26 Covenant marriage. (1) REQUIREMENTS FOR NEW MARRIAGES. (a) A
covenant marriage may be contracted between one male and one female who, in
addition to complying with the other requirements of this chapter, have done all of
the following:

1. Received premarital counseling on the nature, purposes and responsibilities
of marriage from a marriage and family therapist, a professional counselor, a
member of the clergy or a person designated by a member of the clergy.

2. Executed a declaration of intent that complies with par. (b).
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3. Indicated their intention to contréct a covenant marriage on their marriage

license application and provided the county clerk with a duplicate criginal of their
declaration of intent.

(b) A declaration of intenf to contract a covenant marriage shall include all of
the following: |

1. The following recitation by the parties:

“We do solemnly declare that marﬁ:age is a covenant between a man and a
woman who agree to live together as husband and wife for as long as they both may
live. We have chosen each other carefull); and disclosed to one another everything
that could adversely affect the decision to énter into this marriage. We have received
premarital counseling on the nature, pur;;oses and responsibilities of marriage. We
have read the pamphlet entitled “Covenant Marriage” and we understand that a
covenant marriage is for life. If we exiaerience marital difficulties, we commit
ourselves to taking all reasonable efforts, i;ncluding marriage counseling, to preserve
our marriage.

With full knowledge of what this comjmitrnent means, we do hereby declare that
our marriage will be bound by Wisconsin iaw on covenant marriage and we promise
to love, honor and care for one another as :husband and wife for the rest of our lives.”

2. An affidavit by the parties that ;they have received premarital counseling
from a marriage and family therapist, a professional counselor, a member of the
clergy or a person designated by a mem?ber'of the clergy, and that the counseling

. . » » ! > . . 3
included a discussion of the seriousness of covenant marriage, communication of the

fact that a covenant marriageisa commif:ment for life, a discussion of the obligation

i
to seek marriage counseling in times of marital difficulties and a discussion of the
l
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exclusive grounds in a covenant marriage for legal separation and divorce if a child
is involved.

3. A notarized attestation, signed by the person who provided the counseling
specified under subd. 2. and attached to or included in the parties’ affidavit,
confirming that the parties were counseled as to the nature and purpose of the
marriage and the grounds for legal separation and divorce if a child is involved and
acknowledging that the person provided to the parties the informational pamphlet
developed and prepared by the department of health and family services, entitled
“Covenant Marriage”, that provides a full explanation of the terms, conditions and
consequences of a covenant marriage.

4. The notarized signatures of both parties.

5. If one or both of the parties are between the ages of 16 and 18 years, the
written consent required under s. 765.02 (2).

(¢) The recitation portion of the declaration under par. (b) 1. shall be prepared
in duplica{te originals, one of which shall be retained by the parties. The other
duplicate original, together with the remainder of the declaration, shall be provided
to the county clerk for attachment to the marriage license.

(d) Ifthe parties to a marriage fulfill the requirements of par. (a) and enter into
a covenant marriage as intended, the officiating person, or the parties if the marriage
ceremony is performed without an officiating person, shall designate on the
marriage certificate that the parties entered into a covenant marriage. The
designation must be signed by the parties, the witnesses and the officiating person,
if any.
| (2) REQUIREMENTS FOR MARRIAGES PREVIOUSLY CONTRACTED. (a) Notwithstanding

sub. (1), on or after the effective date of this paragraph .... [revisor inserts date], a
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paragraph .... [revisor inserts date], may", ipgelas a covenant

| o e covpie ayacutes o
marriage WeileZMIa declaration of intent that complies with par. (b). The
declaration of intent shall be filed with the register of deeds with whom the couple’s
marriage certificate is filed. If the couple was married outside the state, a copy of
their marriage certificate, or comparable document, with the declaration of intent
attached, shall be filed with the register éf deeds of the county in which the couple
resides.

(b) A declaration of intent to desigﬁate an existing marriage as a covenant
marriage shall include all of the following:

1. The following recitation by the pé rties:

“We do solemnly declare that marriage is a covenant between a man and a
woman who agree to live together as husband and wife for so long as they both may
live. We understand the nature, purposes and responsibilities of marriage. We have
read the informational pamphlet entitl;:d “Covenant Marriage”, developed and
prepared by the department of health an;:l family services, and we understand that
a covenant marriage is for life. If we ejxperience marital difficulties, we commit
ourselves to taking all reasonable efforts, including marital counseling, to preserve
our marriage. ;

With full knowledge of what this corrlilmitment means, we do hereby declare that

. . . 3 ! .
our marriage will be bound by Wisconsin law on covenant marriage and we renew
i

! .
our promise to love, honor and care for one another as husband and wife for the rest
|

i
of our lives.” :

2. The rnotarized signatures of bot}} parties.
l

[ 2
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(c) The recitation portion of the declaration under par. (b) 1. shall be prepared
in duplicate originals, one of which shall be retained by the parties. The other
duplicate original, together with the remainder of the declaration, shall be filed as
provided in pal". (a).

(8) EFFECT; SPECIAL G,ROUNDS FOR DIVORCE OR SEPARATION IF A CHILD IS INVOLVED.
A covenant marriage shall be subject to the same provisions as any other marriage
and shall be in all respects the same as any other marriage, except that, if the parties
to a covenant marriage, or either of them, has a minor child, or the wife is pregnant,
at the time an action for divorce or legal separation is commenced, a court may grant
a judgment of divorce or legal separation only upon one of the bases specified in s.
767.07 (2m) (c). If, at the commencement of an action for divorce or legal separation,
neither party to a covenant marriage has a minor child and the wife is not pregnant,
a court may grant a judgment of divorce or legal separation with respect to the
marriage as provided in s. 767.07 (1).

(4) INFORMATIONAL PAMPHLET. The department of health and family services
shall develop by rule and prepare an informational pamphlet, entitled “Covenant
Marriage”, that explains covenant marriage in easily understood language,
including the procedure for entering into, or designating an existing marriage as, a
covenant marriage and the effect of entering into, or designating an existing
marriage as, a covenant marriage. The department of health and family services
shall make the pamphlet available, upon request and free of charge, to any person
who may provide the premarital counseling under sub. (1) (b) 2. and to any other
person.

SEcTION 8. 767.07 of the statutes is renumbered 767.07 (1), and 767.07 (1)

(intro.), (a) and (b), as renumbered, are amended to read:
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767.07 (1) (intro.) -A- Except as provided in subs. (2m) and (Jm), a court of
competent jurisdiction shall grant a judgment of divorce or legal separation if all of

the following apply:
(a) The requirements of this chapter as to residence and-marriege-assessment

" eounseling have been complied with;,

(b) 1. In connection with a judgment of divorce or legal separzation, the court

ror7 160 (O 1
{0(.14 \4), UlllICdd pat—<o7

finds that the marriage is irrefrievably broken under s. 76
subd. 2. applies.

2. In connection with a judgment of legal separation, the court finds that the
marital relationship is broken under s. 767.12 (3);-and.

SECTION 9. 767.07 (2m) of the statu:tes is created to read:

767.07 (2m) Except as provided in sub. (83m), if the marriage of the ;;arties is
a covenant marriage under s. 765.26 and élt the commencement of the action under
this section the parties, or either of them,: has a minor child or the wife is pregnant,
a court of competent jurisdiction shall grant a judgment of divorce or legal separation
only if all of the following apply: ;

(a) The requirements under sub. (1) are satisfied.

(b) The parties have undergone marriage counseling.

(c) The court finds any of the follov»jr ing:

1. That the respondent has violateé s. 944.16 (1).

2. That the respondenﬁ has been co}nvicted of a felony and has been sentenced

(
to imprisonment. !
i
|
|

3. That the respondent has abandoried the petitioner for at least one year and

i
constantly refuses to return. {
!
{
|

{
|
i
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4. That the respondent has engaged in domestic abuse, as defined in s. 813.12
(1) (a), with respect to the petitioner, or has engaged in abuse, as defined in s. 48.02
(1), with respect to a child, stepchild or foster child of either or both of the parties.

5. That the petitioner and respondent have been living apart continuously
without reconciliation for 2 years or longer.

6. That the respondent’s habitual intemperance, cruel treatment of the
petitioner or outrages toward the petitioner have made their living together
insupportable, except that the court may grant only a judgment of legal separation
if this subdivision applies.

SEcTION 10. 767.07 (3m) of the statutes is created to read:

767.07 (3m) If the marriage of the parties is a covenant marriage under s.
765.26, a court of competent jurisdiction shall grant a judgment of divorce if the court
has granted a judgment of legal separation under sub. (1) or (2m) and the
requirements under s. 767.09 (2) are satisfied.

SEcTION 11. 767.085 (1) (bm) of the statutes is created to read:

767.085 (1) (bm) If the relief requested is a divorce or legal separation and the
marriage of the parties is a covenant marriage under s. 765.26, the name and
birthdate of any minor child of a party not specified in par. (b).

SECTION 12. 767.085 (1) (cr) of the statutes is created to read:

767.085 (1) (cr) If the relief requested is a divorce or legal separation and the
marriage of the parties is a covenant marriage under s. 765.26, that the marriage is
a covenant marriage and either of the following:

1. That neither party has a minor child and the wife is not pregnant.
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2. That the parties, or either of them, has a minor child or the wife is pregnant,

the grounds for the action and the facts supporting a reasonable basis on which the
grounds are alleged. |

SECTION 13. 767.12 (4) of the statutes is created to read:

767.12 (4) GROUNDS. In an action f01;' divorce or legal separaticn, if both of the
parties to a covenant marriage ‘under s. 765.26 state by petition or stipulation that
one or more of the grounds under s. 767 .0’7 (2m) (c¢) apply, the court, after hearing,
shall make a finding that those grounds apply.

SECTION 14. 767.13 (5) (a) of the statiites is renumbered 767.13 (5) (a) 1. (intro.)
and amended to read:

767.13 (5) (a) 1. (intro.) On authorij,y delegated by a judge, which may be by
a standard order, and with the approval of the chief judge of the judicial
administrative district, a family court com;nissioner may preside at any hearing held
to determine whether a judgment of divorce shall be granted, if beth any of the
following applies: .

a. Both parties state that the mar;j‘iage is irretrievably broken and that all
material issues, including but not limited to division of property or estate, legal
custody, physical placement, child su;;jport, spousal maintenance and family
support, are resolved er-if one,

¢. One party does not participate mj the action for divorce.

2. The family court commissioner miay grant and enter judgment in any action
over which he or she presides under this pjaragraph unless the judgment modifies an
agreement between the parties on materi«:al issues. If the family court commissioner

does not approve an agreement between 'the parties on material issues, the action

shall be certified to the court for trial.

|
{
|
[
1
!
i
|
|
1
|
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SEcCTION 15. 767.13 (5) (a) 1. b. of the statutes is created to read:

767.13 (5) (a) 1. b. If the marriage is a covenant marriage and the parties, or
one of them, has a minor child or the wife is pregnant, both parties state that the
marriage is irretrievably broken and that all material issues, including but not
limited to division of property or.estate, legal custody, physical placement, child
support, spousal maintenance and family support, are resolved and stipulate as to
the grounds under s. 767.07 (2m) (c) that apply.

SEcCTION 16. Nonstatutory provisions.

(1) RULES RELATED TO INFORMATIONAL PAMPHLET. The' department of health and
family services shall submit in proposed form the rules required under section 765.26
(4) of the statutes, as created by this act, to the legislative council staff under section
227.15 (1) of the statutes no later than the first day of the 7th month beginning after
the effective date of this subsection.

SEcTION 17. Effective dates. This act takes effect on the first day of the 13th
month beginning after publication, except as follows:

(1) The treatment of section 765.26 (4) of the statutes and SECTION 16 (1) of this
act take effect on the day after publication.

(END)
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This redraft limits covenant marriages to marriages between one male and one
female.

Pamela J. Kahler
Senior Legislative Attorney
266—2682



SUBMITTAL LEGISLATIVE REFERENCE BUREAU
FORM Legal Section Telephone: 266-3561
S5th Floor, 100 N. Hamilton Street

The attached draft is submitted for your inspection. Please check each part carefully, proofread each word, and
sign on the appropriate line(s) below.

Date: 1/12/99 To: Representative Owens
Relating to LRB drafting number: LRB-0411

Topic
Providing procedure for covenant marriage

Subject(s)

Dom. Rel. - marriage

/
1. JACKET the draft for introduction W @WM,&)

in the Senate or the Assembly V (check only one). Only the requester under whose name the

drafting request is entered in the LRB’s drafting records may authorize the draft to be submitted. Please
allow one day for the preparation of the required copies.

2. REDRAFT. See the changes indicated or attached

A revised draft will be submitted for your approval with changes incorporated.

3. Obtain FISCAL ESTIMATE NOW, prior to introduction

If the analysis indicates that a fiscal estimate is required because the proposal makes an appropriation or
increases or decreases existing appropriations or state or general local government fiscal liability or
revenues, you have the option to request the fiscal estimate prior to introduction. If you choose to
introduce the proposal without the fiscal estimate, the fiscal estimate will be requested automatically upon
introduction. It takes about 10 days to obtain a fiscal estimate. Requesting the fiscal estimate prior to
introduction retains your flexibility for possible redrafting of the proposal.

If you have any questions regarding the above procedures, please call 266-3561. If you have any questions

relating to the attached draft, please feel free to call me.

Pamela J. Kahler, Senior Legislative Attorney
Telephone: (608) 266-2682
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April 6, 1999

Representative Carol Owens
Wisconsin State Assembly
53rd Assembly District

P. O. Box 8953, State Capitol
Madison, WI 53708

Representative Robert Goetsch
Wisconsin State Assembly
39th District, State Capitol

P. O. Box 8952

Madison, WI 53702

Re: Covenant Marriage Bill - AB 83
Dear Carol and Bob:

I am writing to you because I understand that you are sponsors of the covenant marriage
bill. I am not sure if you are aware of it, but the State Bar will probably be opposing the bill.
They are concerned that this returns our divorce law to a fault base system where there is more
acrimony and more attorneys fees that the parties have to incur in order to get the divorce.

I have reviewed the bill, and it doesn’t look that bad to me. In fact, the required
counseling before the marriage and again before the divorce would probably do some good.
Clearly, it is something that people must opt into. It is not something that is forced on
everyone. It also looks like there will be a pamphlet describing all of the implications of the
covenant marriage, and that the people are going to have to read that pamphlet and certify that
they’ve read it in order to enter the covenant marriage.

I only have a few comments regarding the bill as drafted. If you look at section nine,
it talks about what has to be proven in order for a divorce to be granted in a covenant marriage.
It indicates that the divorce can be granted if, at §767.07(2m)(c), "the court finds any of the

following:". The only question I have there is whether or not the court’s finding must be by the
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preponderance of the evidence. I assume that would be the standard. It is the ordinary burden
of proof in a civil case. It does not appear that you intended to raise that burden to the middle
burden which is clear and convincing evidence. Sometimes it helps, however, if you specify
what burden of proof applies.

One of the things that would support a divorce in this type of a marriage is that "the
respondent has been convicted of a felony and has been sentenced to imprisonment." This is
§767.07(2m)(c)(2). The question that that raises in my mind is whether the conviction for the
felony has to have occurred during the marriage, or could it have occurred ten or fifteen years
before the marriage. If it occurred well before the marriage, and the person is now out of
prison, then it seems that, even if the parties intend to enter a covenant marriage, the grounds
are already available for divorce anytime somebody wants out. It may have been your intent
that this would only be a grounds for divorce if the felony were committed during the marriage.
I don’t know if that’s true or not, but as its worded now, the law would permit a divorce if the
party had been convicted of a felony and sentenced to prison at any time in his or her life.

The very next line in the bill talks about the respondent having abandoned the petitioner
"for at least one year and constantly refuses to return.” I don’t know if you actually intended
to use the word "constantly" or if maybe you meant "consistently", or "steadfastly". When I
think that somebody is doing something "constantly" it means to me that they are always doing
it, and are doing little else with their life. I picture a person walking around muttering to
himself or others "I refuse to return, I refuse to return, I refuse to return". If there was
evidence that there was some point where he wasn’t constantly saying that, then I don’t think
that you could find that he was constantly refusing to return. I doubt that "constantly" is the
word that you really want at that point.

When we get to the very next line of the bill, §767.07(2m)(c)(4), you start talking about
a case where the respondent "has engaged in domestic abuse, as defined in §813.12(1)(a), with
respect to the petitioner”. The real reason I raise the question about the burden of proof, above,
is because the definition of domestic abuse here is pulled out of the domestic abuse injunction
statute. That injunction statute has a much lower burden of proof. It only requires "reasonable
grounds" for the court to believe that domestic abuse has occurred or even has been threatened
and an injunction can be issued. I assume that it is not your intent that evidence that a domestic
abuse injunction was just issued would be sufficient to meet the burden of proof required to get
a divorce in a covenant marriage. As I have mentioned above, domestic abuse injunctions are
issued on as little evidence as that somebody raised his hand to his spouse and threatened to hit
her, even though he may have never struck her throughout the entire marriage.

Actually, as I re-read this part of your bill, the person I described in the previous
paragraph would in fact meet the requirements of your bill as drafted. The domestic abuse
definition which you chose does include a "threat to engage in" domestic abuse. See Wis. Stat.
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§813.12(1)(a)(4). So, the situation where someone has raised a hand in a threatening manner
against a spouse, but didn’t actually strike the spouse, would apparently meet the requirements
sufficient to get a divorce in a covenant marriage. I assume, however, that you would require
proof of that incident by at least a preponderance of the evidence and not on the lower burden
of proof permitted in domestic abuse injunction cases.

You should give these matters some thought. I am sending a copy of this to Pam Kahler
at the Legislative Reference Bureau who assisted you in drafting the legislation. I am also
sending copies to Senators Fitzgerald and Roessler who also represent Dodge County.

Sincerely,

3

ANDREW P. BISSONNETTE
CIRCUIT JUDGE, BRANCH III
DODGE COUNTY, WISCONSIN

APB:gs
cc: Senator Steve Fitzgerald
Senator Carol A. Roessler
am Kahler, LRB






