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Jeff Plale

State Representative
21st Assembly District

OFFICE
State Capitol
P.O. Box 8953
Madison, WI 53708-8953
(608) 266-0610
1-888-534-0021
Fax:
(608) 282-3621
E-Mail:
Rep.Plale@legis.state. wi.us

HOME
1404 Eighteenth Avenue
South Milwaukee, W1 53172-1435
(414) 764-5292
Fax:
(414) 571-0035

Printed on recycled paper

January 11, 1999

Richard Champagne, Legislative Attorney
Legislative Reference Bureau

100 North Hamilton, 5™ Floor

Madison, WI 53708

Re: Social Security Alternative plan for temporary, part-
time, and seasonal state employes.

Dear Mr. Champagne:

Representative Plale would like to re-draft 1997 Assembly
Bill 916, which would exempt temporary, seasonal, and part-
time state employes from Social Security coverage. You
may recall this proposal, as you were the legislative attorney
who drafted this legislation for us last year.

Enclosed you will find a copy of last year’s bill, which
accurately reflects Representative Plale’s legislative intent.
We would like this session’s draft done in the same fashion.

Thank you for your time and assistance in this matter.
Please contact our office if you have any questions of need
any additional information.

Sincerely,

Jessica L. Clark
Legislative Staff
Rep. Jeff Plale’'s Office
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mittee on Retirement S S.

AN ACT to create 40.41 (6) ; subchapter X of chapter 40 [precedes 40.98] and

J
employes and granting rule-making authority.

coverage those services performed by p —tlme temporary and seasonal state
employes, beginning on January 1, ;4 for all part—time, temporary an onal
state employes who are not otherwise requlredmﬁ;‘mmiw
The definitions of part—time, temporary and seasonal state employes are those
provided in federal law. Part—time state employes are generally those employes who
work 20 hours or less per week; seasonal state employes are generally those
employes who work on a full-time basis less than$ ﬁlonths in a year; and temporary
state employes are generally those employes who perf; rm services under a
contractual arrangement with the state for a duration of 4 years or less.

In addition, under the bill, the department of employe trust funds (DETF) is
required to establish an alternate plan for those part—time, temporary and seasonal

/
200\
Analysis by the Legislative Reference Bure
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state employes that offers comparable benefits to those provided under social
security. Under the plan, each employe is required to have 7.5%'of his or her earnings
deducted and contributed to the plan. There is no employer contribution.
Participation in the plan by all part—time, temporary and seasonal state employes
is mandatory, except that theﬂa employes may elect coverage under the federal Social
Security Act during one of 2 ‘f)e‘i‘iods: either no later than 30 days after the employe’s
initial date of employment with the state(joLr during January of the odd-numbered
year. Any part-time, temporary or seasonal state employe who elects coverage under

+ha fad 1 Qarial Q 1ty Ant + tirinata in th 1
vl IeGeral SoCiar Selurity aAact may not partifipate il wic pial.

Under the plan, DETF is required to contract with an individual or
organization in the private sector for all administrative and investment services
required for the plan. The contract must require the individual or organization to
reimburse DETF for all costs incurred directly or indirectly by DETF in
implementing, administering and monitoring the plan and must require that the
individual or organization indemnify the state and all state employes against all
costs, liabilities and expenses that may result if the individual or organization
violates any applicable provision of the Internal Revenue Code’or the federal Social
Security ActY

Finally, the bill provides that exclusion from social security coverage of services
performed by these part-time, temporary and seasonal state employes and
participation in the alternate plan by these employes are prohibited subjects of
collective bargaining under the state employment labor relations act.Y

This bill will be referred to the joint survey committee on retirement systems
for a detailed analysis, which will be printed as an appendix to this bill.

For further information see the state fiscal estimate, which will be printed as
an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 40.41 (6) (g5/of the statutes is created to read:

40.41 (6) (g) Services in state employment beginning on January 1, {ﬁ?ﬂ?, that
are performed by part—time, temporary and seasonal state employes who participate
in the alternative OASDHI‘/plan established in subch. X.'/

SECTION 2. Subchapter X{)f chapter 4OJ [precedes 40.98] of the statutes is
created to read:

CHAPTER 40’

200
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SUBCHAPTER X
ALTERNATIVE OASDHI PLAN FOR
PART-TIME, TEMPORARY AND SEASONAL
STATE EMPLOYES

40.98/Alternative OASDHI plan for part-time, temporary and seasonal
state employes. (1) In this subchapter:

(a) “Covered employe” means any part—time, temporary or seasonal state
employe who is not required by federal law to be covered under OASDHI.

(b) “Part-time state employe” means a state employe who is a part—time
employe under 26 CFR 31.3121 (b) (7)-2 (d) (2) (iii) (A).

(c) “Plan” means the alternative OASDHI plan established under sub. (2)\./

(d) “Seasonal state employe” means a state employe who is a seasonal employe
under 26 CFR 31.3121 (b) (7)-2 (d) (2) (ii) (B).

(e) “Temporary state employe” means a state employe who is a temporary
employe under 26 CFR 31.3121 (b) (7)-2 (d) (2) (iii) (C).

(2) The department shall establish by ru{e an alternative OASDHI plan for
covered employes. The plan shall comply with all applicable requirements of section
3121 of the Internal Revenue Code relating to plans for state employes that may be
alternatives to OASDHI. The plan shall provide comparable benefits to those
provided under OASDHI. The department shall provide coverage under the plan to
all covered employes beginning on January 1, La,ﬂ,@/ 200|

(2m) (a) Participation in the plan by all covered employes shall be mandatory,
except that covered employes may elect coverage under OASDHI during one of the

following periods:
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1. No later than 30 days after the covered employe’s initial date of employment
with the state.

2. During January of the odd—numbered year.

(b) A covered employe may only elect coverage under OASDHI by notifying the
department on a form provided by the department.

(¢) A covered employe who elects coverage under OASDHI may not participate
in the plan.

(8) Contributions under the plan shall be 7.5% of each payment of earnings of
the covered employe and shall be paid by the covered employe. The department may
increase or decrease the contribution rate by rulé, but any such increase or decrease
shall be subject to any applicable requirement of section 3121 of the Internal
Revenue Code relating to plans for state employes that may be alternatives to
OASDHI.

(4) The department shall contract with an individual or organization in the
private sector for all administrative and investment services required under the
plan.

(5) Any contract entered into by the department under sub. (4) shall do all of
the following:

(a) Provide that the individual or organization reimburse the department, to
be credited to the administrative account of the public employe trust fund in s. 40.04
(2): for any costs incurred directly or indirectly by the department in implementing,
administering and monitoring the plan.

(b) Indemnify the state and all state employes against all costs, liabilities and

expenses that may result if the individual or organization under contract violates
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any applicable provision of the Internal Revenue Code or the federal Social Security
Act.

(6) Subject to all applicable requirements of section 3121 of the Internal
Revenue Code relating to plans for state employes that may be alternatives to
OASDH]I, all funds in the plan may be invested and reinvested in the same manner
provided for investments under s 881.01 (1)J

SECTION 3. 111.91 (2) (é) of the statutes is created to read:

111.91 (2) (93 Exclusion from social security coverage under s. 40.41 (6) (g) ‘a{lnd
participation in the plan under subch. X of ch. 40{

SECTION 4. Nonstatutory provisions.

(1) SUBMISSION OF PROPOSED RULES TO THE LEGISLATIVE COUNCIL STAFF. The
department of employe trust funds shall submit in proposed form the rules required
under section 40.98 (Z)Jof the statutes, as created by this act, to the legislative council
staff under section 227.15 (1)1 of the statutes no later than September 1, fl/%?/

SECTION 5. Initial applicability.

(1) PROHIBITED SUBJECTS OF COLLECTIVE BARGAINING UNDER STATE EMPLOYMENT
LABOR RELATIONS ACT. The treatment of section 111.91 (2) (é of the statutes first
applies to employes who are affected by a collective bargaining agreement that
contains provisions inconsistent with that treatment on the day on which the
collective bargaining agreement expires or is extended, modified or renewed,
whichever occurs first.

(END)

2.000
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DRAFTER’'S NOTE LRB-1713/1dn
FROM THE RAC:wlj&ksh:lp
LEGISLATIVE REFERENCE BUREAU

January 22, 1999

I moved all of the dates in 1997 AB-916 back two years. Is this OK?

Richard A. Champagne
Legislative Attorney
266-9930



SUBMITTAL LEGISLATIVE REFERENCE BUREAU
FORM Legal Section Telephone: 266-3561
" 5th Floor, 100 N. Hamilton Street

The attached draft is submitted for your inspection. Please check each part carefully, proofread each word, and
sign on the appropriate line(s) below.

Date: 1/22/99 To: Representative Plale
Relating to LRB drafting number: LRB-1713

Topic
Coverage under the federal social security act and the creation of an alternate social security plan for certain
state employes

Subject(s)

Employ Pub - miscellaneous, Employ Pub - employe benefits

1. JACKET the draft for introduction

in the Senate

or the Assembly x_ (check only one). Only the requester under whose name the
drafting request is entered in the LRB’s drafting records may authorize the draft to be submitted. Please
allow one day for the preparation of the required copies.

2. REDRAFT. See the changes indicated or attached

A revised draft will be submitted for your approval with changes incorporated.

3. Obtain FISCAL ESTIMATE NOW, prior to introduction

If the analysis indicates that a fiscal estimate is required because the proposal makes an appropriation or
increases or decreases existing appropriations or state or general local government fiscal liability or
revenues, you have the option to request the fiscal estimate prior to introduction. If you choose to
introduce the proposal without the fiscal estimate, the fiscal estimate will be requested automatically upon
introduction. It takes about 10 days to obtain a fiscal estimate. Requesting the fiscal estimate prior to
introduction retains your flexibility for possible redrafting of the proposal.

If you have any questions regarding the above procedures, please call 266-3561. If you have any questions

relating to the attached draft, please feel free to call me.

Richard A. Champagne, Legislative Attorney
Telephone: (608) 266-9930
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State of Wisconsin
LEGISLATIVE REFERENCE BUREAU

1997 DRAFTING RECORDS

ASSEMBLY BILL q o

Each drafting record for a proposal (bill, joint resolution, resolution,
or an amendment or substitute amendment thereto) consists of:

1) arequest sheet or form containing the requester’s name and other
identifying information relating to that proposal;

2) one or more versions of the drafted proposal; and

3) a copy of the introduced proposal.

These files are created by legislative drafting attorneys during the drafting process,
and may contain any written instructions given to the attorney by the requester
(including correspondence or model bills)
and any notes or memos written by the drafting attorney.

The files will not contain voting records (which are found in the Daily Journal) or
transcripts of floor debate or committee hearings (which are not recorded).

Contact LRB Research Analysts at (608) 266-0341 if you have questions
concerning the drafting records.

The mailing address is: P.O. Box 2037, Madison, WI 53701-2037.
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1997 ASSEMBLY BILL 916

March 17, 1998 — Introduced by Representatives PLALE, JENSEN, HANSON, DUFF,
GrOTHMAN, HEBL, KEDZIE, KREUSER, F. LASEE, NASS, PORTER, RILEY, STASKUNAS,
WALKER, WASSERMAN and ZIEGELBAUER, cosponsored by Senators RUDE and
WELCH. Referred to Joint survey committee on Retirement Systems.

AN ACT to create 40.41 (6) (g), subchapter X of chapter 40 [precedes 40.98] and
111.91 (2) (o) .of the statﬁtes; relating to: excluding from coverage under the
federal Social Se_cﬁrity "Act services performed _by' part—time, seasonal and
temporary state employes, establishing an alternative plan with comparable
benefits to social security for these part-time, seasonal and temporary state

employes and granting rule-making authority.

Analysis by the Legislative Reference Bureau

Under current law, with certain exceptions, all state employes are included for
coverage under the federal Social Security Act. This bill excludes from social security
coverage those services performed by part-time, temporary and seasonal state
employes, beginning on January 1, 1999, for all part-time, temporary and seasonal
state employes who are not otherwise required to be covered under social security.
The definitions of part-time, temporary and seasonal state employes are those
provided in federal law. Part—time state employes are generally those employes who
work 20 hours or less per week; seasonal state employes are generally those
employes who work on a full-time basis less than 5 months in a year; and temporary
state employes are generally those employes who perform services under a
contractual arrangement with the state for a duration of 2 years or less.

* In addition, under the bill, the department of employe trust funds (DETF) is
required to establish an alternate planfor those part—-time, temporary and seasonal
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state employes that offers comparable benefits to those provided under social
security. Under the plan, each employe is required to have 7.5% of his or her earnings
deducted and contributed to the plan. There is no employer contribution.
Participation in the plan by all part-time, temporary and seasonal state employes
is mandatory, except that these employes may elect coverage under the federal Social
Security Act during one of 2 periods: either no later than 30 days after the employe’s
initial date of employment with the state; or during January of the odd—numbered
year. Any part-time, temporary or seasonal state employe who elects coverage under
the federal Social Security Act may not participate in the plan.

Under the plan, DETF is required to contract with an individual or
organization in the private sector for all administrative and investment services
required for the plan. The contract must require the individual or organization to
reimburse DETF for all costs incurred directly or indirectly by DETF in
implementing, administering and monitoring the plan and must require that the
individual or organization indemnify the state and all state employes against all
costs, liabilities and expenses that may result if the individual or organization
violates any applicable provision of the Internal Revenue Code or the federal Social
Security Act.

Finally, the bill provides that exclusion from social security coverage of services
performed by these part—time, temporary and seasonal state employes and
participation in the alternate plan by these employes are prohibited subjects of
collective bargaining under the state employment labor relations act.

This bill will be referred to the joint survey committee on retirement systems
for a detailed analysis, which will be printed as an appendix to this bill.

For further information see the state ﬁscal estimate, which will be printed as
an appendix to this bill. '

The people of the state of Wzsconsm, represented in senate and assembly, do
- enact as follows:

| S‘ECTION 1 40:11 (6) (g) of the stat;utes is created to read:

" 40 >41 ()] (g)~ Services in sfate emp]oyniené Beginning on January 1, 1999, that
are performed by part—tlme temporary and seasonal state employes who partlclpate
in the alternatlve OASDHI plan estabhshed in subch. X

SECTION' 2. Subchepter X of chapter 40 [precedes 40.98] of the statutes is

.CHAPTER 40
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SUBCHAPTER X
) ALTERNATIVE OASliHI PLAN FOR
PART-TIME, TEMPORARY AND SEASONAL
STATE EMPLOYES

40.98 Alternative OASDHI plan for part-time, temporary and seasonal
state employes. (1) In this subchapter:

(a) “Covered employe” means any part—time, temporary or seasonal state
employe who is not required by federal law to be covered under OASDHI.

(b) “Part-time state employe” means a state employe who is a part—time
employe under 26 CFR 31.3121 (b) (7)-2 (d) (2) (iii) (A). .

(c) “Plan” means the alternative OASDHI plan established under sub. (2).

(d) “Seasonal state employe” méans a state employe who is a seasonal employe
under 26 CFR 31.3121 (b) (7)-2 (d) (2) (ii) (B).

(e) “Temporary state employe” means a state employe who is a temporary
employe under 26 CFR 31.3121 (b) (7)-2 (d) (2) (iii) (C). |

(2) The department shall establish by rule an alternative OASDHI plan for
covered employes. The plan shall coﬁlply with all applicable requirements of section
3121 of the Internal Revenue Code relating to plans for state employes that may be
alternatives to OASDHI. The plan shall provide comparable benefits to those
.provided under OASDHI. The department shall provide coverage under the plan to
all cove?ed' employes beginning on January 1, 1999.

(2m) (a) Participation in the plan by all covered employes shall be mandatory,
except.that covered employes may elect coverage under OASDHI during one of the

following periods:
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1. No later than 30 days after the covered employe’s initial date of employment
with the state. ) )

2. During January of the odd—numbered year.

(b) A covered employe may only elect coverage under OASDHI by notifying the
department on a form provided by the department.

(c) A covered employe who elects coverage under OASDHI may not participate
in the plan.

(3) Contributions under the plan shall be 7.5% of each payment of earnings of

- the covered employe and shall be paid by the covered employe. The department may

increase or decrease the contribution rate by rule, but any such increase or decrease
shall be subject to any applicable requirement of section 3121 of the Internal '
Revenue. Code relating to-plans for stgate employes that may be alternatives to |
OASDHI.

(4) The department shall contract with an individual or organization in the
private sector for all administrative and investment services required under the -
plan. -

(5) Any contract entered into by the department under sub. (4) shall do all of
the following: .

(a) -Provide that the individual or organization reimburse the department, to

be credited to the administrative account of the public employe trust fund in 5.40.04

(2), for any costs incurred directly or indirectly by the department in implementing,
administering and monitoring the plan.
(b) Indemnify the state and all state employes.against all costs, liabilities and

expenses that may result if the individual or orgénization under contract violates
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any applicable provision of the Internal Revenue Code or the federal Social Security
Act. ) )

(6) Subject to all applicable requirements of section 3121 of the Internal
Revenue Code relating to plans for state employes that may be alternatives to
OASDHI, all funds in the plan may be invested and reinvested iﬁ the same manner
provided for investments under s. 881.01 (1).

SECTION 3. 111.91 (2) (o) of the statutes is created to read:

111.91 (2) (0) Exclusion from social security coverage under s. 40.41 (6) (g) and
participation in the plan under subch. X of ch. 40.

SECTION 4. Nonstatutory provisions.

(1) SUBMISSION OF PROPOSED RULES TO THE LEGISLATIVE COUNCIL STAFF. The
department of employe trust funds shall submit in proposed form the rules required
under section 40.98 (2) of the statutes, as created by this act, to the legislative council
staff under section 227.15 (1) of the statutes no later than September 1, 1998.

SECTION 5. Initial applicability.

(1) PROHIBITED SUBJECTS OF COLLECTIVE BARGAINING UNDER STATE EMPLOYMENT
LABOR RELATIONS ACT. The treatment of section 111.91 (2) (o) of the statutes first
applies to employes who are affected by a collective bargaining agreement that
contains provisions inconsistent with that treatment on the day on which the
collective bargaining agreement expires or is extended, modified or renewed,

whichever occurs first.

(END)
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No. It Applicabl

Subi

Excluding part-time, seasonal and temporary state employes from Social Security Coverage

“[Fiscai Effect

state: L1 No State Fiscal Effect

Chedk columns below only If blll makes a direct appropfiation or affects

a sum certaln appropriation
[J Increase Existing Appropriation a
[0 Decrease Existing Appropriation a
[J Create New Appropriation

Increase Existing Revenues
Decrease Existing Revenues

[ increase Costs - May be possible to Absorb
Within Agency's Budget Oves [ho

Bd Decrease Costs

Local: [ No local govemment costs
1. O increase Costs 3. [ Increase Revenues 5. Types of Lacai Governmental Units Affected
3 Permissive [ Mandatory [ Permissive OO Mandatory | 0 Towns ] Villages [J Cities
2. [ Decrease Costs - 4. [ Decrease Revenues [0 Counties [ Others
[ Permissive ] Mandatory [.Permissive 0 Mandatory [0 school Districts [J WTCS Districts
Fund Sources Affected Affected Ch. 20 Appropriations .
O er Orep Opro D oprs 0 sec O sees

‘JAssumptions Used in Armving at Fiscal Estimate

This bill excludes certain state employes from coverage under the federal Social Security System. Part-time, seasonal and temporary
state employes (as defined under federal taw) would be excluded from Sacial Security coverage, but would be included in an alternate
plan administered by the Department of Employe Trust Funds (DETF). However, these employes may elect to be covered by social
security instead of the alternate plan within 30 days of initial employment or during January of odd-numbered years. Employes will be
required to contribute 7.5% of earnings toward the alternate pian; there will be no state (employer) contributions toward this plan.

This fiscal estimate addresses the fiscal impact on the state's social security contributions; it does not reflect costs of DETF for
administration of the contract for the plan.

Based on the federal definitions, the Department used the following interpretations to estimate the number of employes who would be
covered by AB 916:

Part-time - employes who normally work 20 hours or less per week. This is interpreted to include all unclassified and permanent part-
time employes with an FTE (full-time equivalency) of .5 or less, and all permanent employes in project positions with an FTE of .5 or
less.

- Seasonal - employes who normally work on a full-ime basis less than 5 months in a year. This is interpreted to include all of the
“seasonal employes” in state service.

- Temporary - employes performing services under a contractual arrangement with the employer of 2 years or less duration. This is
interpreted to include all limited term employes and all project employes in project positions, regardless of FTE.

Based on the above definitions, DER estimates the following number of employes would be covered by the bill:

Number of

_Employe Category Employes Annual Payroll
Part-time 2,059 $29,099,570
Seasonal 328 $7,360,000
Temporary 6,426 $76,451,599
UW System Faculty, Academic 7,100 $77,165,439

Staff and teaching and research

assistants
Total 15813  $190,076,608

Data is from January 1998; UW data was provided by UW System

TLong-Range Fiscal Implications

AN

Agency/Prepared by: (Name & Phone No.)
Department of Employment Relations
Bob Van Hoesen/267-1003
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The fiscal impact of this bill on the state will result from the state no longer paying the employer Social Security
contribution (6.2%) on behalf of the excluded employes. (The Medicare contribution of 1.45% must stili be

paid by the employer.)

Employes will be automatically covered by the altemate plan unless they choose to be covered by Social
Security. Employes will be able to opt out of the alternate plan and into Social Security upon initial
appointment and in January of odd-numbered years. This “opt out” provision makes it impossible to estimate
how many employes will participate in the aiternate plan and what their combined payroli will be. The following
chart shows a range of impacts depending on varying rates of employe participation in the alternate plan.

Percentage of employes Annual Savings (employer
who participate in alternate  Annual Payroll (all contribution of 6.2%)(all GPR portion of savings Other Funds portion of
plan. funds) funds) (45.93% of total) savings (54.07%)
100% $190,076,608 $11,784,750 $5,412,736 $6,372,014
50% $95,038,304 $5,892,375 $2,706,368 $3,186,007

10% $19,007,661 $1,178,475 $541,274 $637,201



FISCAL ESTIMATE WORKSHEET

Detailed Estimate of Annual Fiscal Effect
DOA-2047 (R10/94)

@ ORIGINAL
{1 CORRECTED

[ UPDATED
{3 SUPPLEMENTAL

1997 Session

LRB or Bill No/Adm. Rule No.

AB 916

Amendment No.

Subject Excluding part-time, seasonal and temporary state employes from Social Security Coverage

1. One-time Costs or Revenue Impacts for State and/or Local Government (do not include in annualized fiscal offect):

Il. Annualized Costs:

Annualized Fiscal Impact on State Funds from:

A. State Costs by Category
State Operations - Salafies and Fringes

tncreased Costs

Daecreased Costs

(FTE Position Changes)

( FTE)

(- FTE)

State Operations - Other Costs

Local Assistance

Aids to Individuals and Organizations

TOTAL State Costs by Category

B. State Costs by Source of Funds
GPR

Increased Costs

Decreased Costs

FED

(See Narrative)

PRO/PRS

SEG/SEG-S

Compilete this only when proposal will i or d

Il. Scate Revenues increase, decrease in ficense fee, etc.

GPR Taxes

state {e.g., tx

Increased Rev.

Decraased Rev.

GPR Earned

FED

PRO/PRS

SEG/SEG-S

TOTAL State Revenues

NET ANNUALIZED FISCAL IMPACT
STATE

IET CHANGE IN COSTS

LOCAL

ET CHANGE IN REVENUES

gency/PreBared by: (Name & Phone No.)
epartment of Employment Refations

Bob Van Hoesen/267-1003
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/'~ EXPLANATION OF LEGISLATION - -

Prior to July 2, 1991, Social Security coverage of state and local employees
was not required as it was for private sector employees, but the state, at its option,
could obtain coverage for all or. certain segments of its employees through an
agreement with the Social Security Administration pursuant to section 218 of the
Social Security Act (called a “Section 218 Agreement™). Wisconsin first entered into
a Section 218 Agreement with the Social Security Administration in 1951, and over
the years has added a pumber of its employees to the Social Security coverage. Part-
time, temporary and seasonal employees of the state, however, were excluded from
the original Section 218 Agrecment and were not included in any later modifications.

e

Under the Omnibus Budget Reconciliation Act of 1990 (“OBRA™), Congress

- amended the Social Security Act and required that all part-time, temporary and
seasonal employees be covered by Social Security unless they are covered by a
separate state retirement system and were excluded from Social Security coverage by
earlier Section 218 Agreements. As a result, OBRA allows such government
instrumentalities, including the state of Wisconsin, to opt-out of Social Security and
instead open up a private retirement plan for all of their part-time, temporary and
scasonal employees. - . : '

\ The proposed legislation directs the state to create a private retirement plan for A

all of the state’s part-time, temporary and seasonal employees. The effect of such™ -~ - .°
private plan will be to eliminate the state’s matching contribution to Social Security. -
Social Security contributions are replaced with a 7.5% (pre-taxed) employee
contribution (7.5% pre-tax is equivalent to 6.2% after-tax, the current Social Security -
contribution). This allows the state to keep its Social Security portion of the FICA
taxes and have affected employees invest their contributions in a plan that qualifies | -
under section 3121 of the Interna} Revenue Code. ' o

. The legishﬁon also directs that the private retirement plan be established wiih a 3 VU TIE
private provider so that the Plan and its participants, not the state, will bear the cost of . - ey
the Plan. - , : . L

~The Plan established by the legislation will not remove an employee from -~ =«
Social Security benefits already achieved or prevent a participant from participating in =
Social Security if they are simultaneously working elsewhere and paying Social Y
Security taxes, or if they terminate employment with the state plan and engage in - . - - .-
y- future employment subject to Social Security coverage. Any employment other than
- the part-time, teroporary or seasonal employment with the state will contime tobe =~ - ..
~ subject to Social Security coverage as required by federal law, and the participant will . .
continue to receive any benefits earned.- - C o T
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«:»-:.  DRAFTING INSTRUCTIONS

=7 " Legislation should be prepared to provide that by Jamary 1, 1999, the
Department of Employee Trust Funds shall issue a request for proposal or negotiate a
contract for the implementation by July 1,°1999, of a private retirement program
pursuant to Internal Revenue Code, Section 3121, for all eligible part-time, seasonal,
and temporary employees. Eligibility will be determined by the Department. The
program shall provide for plan administration by an experienced private party at no
direct cost to the state and shall provide comparable, or to the extent possible,
equivalent benefits to those provided under the Social Security Act,

The request for proposal or negotiated contract shall provide that the vendor
must be experienced with such plans, and provide a written investment plan which is
designated to address issues of safety, liquidity, yield, experience and prudent
managerial expertise upon which the Department shall assign a valuation for purposes
of selection. The proposal or negotiated contract may require adherence to any
investment limitations provided by Wisconsin Statute or rules and shall require that the
successful vendor provide market risk or volatility ratings from recognized rating
agencies for each of its investment products.

- The Department may secure the services of other public agencies for the
... purpose of evaluating the proposals, including the appropriateness of the investment
-~ vehicles or objectives chosen by a responding party for the given level of risk. The v
. proposals shall be evalvated and the contract awarded in sufficient time for the LT
optional retirement plan to be implemented on July 1, 1999. : ‘

Y
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-Upon award of a conn'act; the Department shall provide for a system of
- oversight:to insure-that the investment objectives of the program and the operational

. practices of the vendor are within the terms of the contract and represent the - - ‘*
- continuous exercise of prudent managerial judgment. The successful vendor shall S

indemnify the state of Wisconsin, its agencies and participating employees from any el
- . -adverse tax. consequences to the extent the services provided by such vendor violate .- - &
- applicable provisions of the Social Security ‘Act and the Internal Revenue Code. No .
state agency shall enter into an optional Social Security retirement program unless the
. .preceding conditions are met. S : - A

The Déi':;:m'ent may promulgate rules for the implementation of these statutory .
_ sections, - L -
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* " DEFERRED COMPENSATION RETIREMENT PLAN
- _FOR PART-TIME, TEMPORARY, AND SEASONAL A

- " OR CASUAL EMPLOYEES

State deferred compensation retirement plan for part-time, temporary, and
seasonal or casual employees, The state shall establish a deferred compensation
retirement plan in accordance with sections 457 and 3121 of the Internal Revenue
Code of 1986, as amended, for the benefit of part-time, temporary or seasonal
employees to defer a portion of their compensation to 2 future period of time.
Participation in the plan shall be mandatory, with a mandatory payroll deduction by
the employee equal to seven and five-tenths per cert of the employee’s gross monthly
wages, which shall be contributed to the plan. This rate may be changed by the state
by regulation. - T

Cost of the plan. Costs for implementing and administering the Plan shal be
borne by the plan and its participants, except for incidental expenses, such as the cost
of payroll deductions and the routine processing of forms.

Existing reﬂrement and &éf&fé&:ééﬁpmsaﬁon pians. This Plan shall not .
-affect any existing retirement or deferred compensation plans established under section
*+..457 of the Internal Reveme ‘Code of 1986, as amended. ~
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PRELIMINARY D = ADY FOR INTRODUCTION

aen Ok

1 AN Act ...; relating to: eliminating coverage for certain part—time‘,/seasonal and

@ | temporary state employes under the federal _rs.ocial 1s!_ecurity act, establishing a
3 retirement plan for these‘gart—time, seasonal and temporary state employes
4 and granting{ule—making authority.

Analysis by the Legislative Reference Bureau

This is a'/preliminary draft. An analysis will be provided in a subsequent draft.

This bill will be referred to the joint survey committee on retirement systems
for a detailed analysis, which will be printed as an appendix to this bill.

For further information see the stafe fiscal estimate, which will be printed as
an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 40.41 (6) (g) of the statutes is created to read:

5

L . v
6 40.41 (6) (g) Services in state employment beginning on July 1, 1999, that are
7 performed by part—time, temporary, seasonal or )casual state employes who
8

participate in the retirement plan established in subch. X‘/
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X
SECTION 2. Subchapter X of chapter 40 [precedes 40.98] of the statutes is

created to read:

CHAPTER 40
SUBCHAPTER X/
RETIREMENT PLAN FOR PART-TIME \TEMPORARY,
SEASONAL AND CASUAL{STATE EMPLOYES
40.98 Retirement plan for part-time, temporary, seasonal and casual
state employes. (1) In this{ubchapter:
v

(a) “Covered employe” means any part—-time, temporary, seasonal or casual
state employe who is not a ‘{)articipating employe and who the ‘éepartment
determines is not required by federal law to be covered under OASDHI.

(b) “Retirement plan” means the —retirement plan established under sub.‘(2).

(2) The department shall establish by rule a retirement plan for covered
employes that is in accordance with{ection 457 of the Internal Revenue Code.
Participation in the retirement plan by all covered employes sﬁall be mandatory. The
retirement plan shall provide comparable benefits to those provided under OASDHI.
The department shall provide coverage under the plan to all covered employes
beginning on July 1, 1999‘./

(8) Contributions under the retirement plan shall bé/7 .5% of each payment of
earnings of the covered employe and shall be paid by the coveré(_l employe. The
department may increase or decrease the contribution rate by rule.

(4) The department shall contract‘(with an individual or organization in the

private sector for all administrative and investment services required under the

retirement plan.
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SECTION 2

(8) Any contract entered into by the department under sub. (4) shall do all of

the following:
(a) Provide that the individual or organization reimburse the department, to
be credited to the administrative account of the public employe trust fund in s. 40.04
(2){for any costs incurred directly or indirectly by the department in implementing,
administering and monitoring the retirement planf/
(b) Indemnify the state and all state employes against all costs, liabilities and
expenses that may-result if the individual or organization under contract violates
any applicable provision of thél Internal Revenue Code.

(6) All fundsin theretirement plan may be invested and reinvested in the same

manner provided for investments under s. 881.01 (1}./

SEcTION 3. 111.91 (2) (o)\)c:f the statutes is create%o read:
sacieX securiing
111.91 (2) (o) Exclusion from ﬁverage under s. 40.41 (6) (g) and

participation in the retirement plan under subch. X‘éf ch. 40.

SECTION 4. Nonstatutory provisions.

(1) SUBMISSION OF PROPOSED RULES TO THE LEGISLATIVE COUNCIL STAFF. The
department of employe trust funds shall submit in proposed form the rules required
under section 40.98 (2)\/of the statutes, as created by this act, to the\{egislative council
staff under section 227.15 (1) of the statutes no later than January 1, 1999.‘/

SECTION 5. Imitial applicability.

(1) PROHIBITED SUBJECTS OF COLLECTIVE BARGAINING UNDER\éTATE EMPLOYMENT
LABOR RELATIONS ACT. The treatment of section 111.91 (2) (o)\/(;f the statutes first
applies to employes who are affected by a collective bargaining agreement that

contains provisions inconsistent with that treatment on the day on which the
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SECTION b

collective bargaining agreement expires or is extended, modified or renewed,

whichever occurs first.
V4

(END)






DRAFTER’S NOTE LRB—4653/P1dn
| FROM THE RAC:,\.:...
LEGISLATIVE REFERENCE BUREAU

Representative Plale:

1. For the purpose of exped.ltmg the draft, I have required that the department of
employe trust funds (DETF) determine which part—-time, temporary, seasonal and
casual state employes are not required by federal law to be covered by the goclal
gecurity gct. Is this OK? Also, please note that the retirement plan will not cover state
employes who are participating employes in the Wisconsin retirement system (WRS).
If you wish to cover part—time, temporary, seasonal and casual state employes who are
currently participants in the WRS and exclude them from WRS coverage, then the
draft will be considerably more complicated. Please advise.

M*Nb 2. I have required DETF to establish the specific provisions of the retirement plan

by rule. Under the draft, DETF will have to submit the proposed rules to the

wanm council staff by January 1, 1999. In this way, the rules should be
promulgated in time for coverage under the plan to begin on July 1, 1999.

3. Per your request, I have required that the plan be in accordance with section 457
of the Internal Revenue Code. I did not require that the plan be in accordance with
section 3121 of the Internal Revenue Code, as I am unsure what provisions in that
section require compliance. It seems that if DETF is charged with determining which
state employes are eligible for participation in the plan, then it is unnecessary to
require mention of section 3121. Please advise.

4. T have required DETF to contract with an individual or organization in the private
sector for all administrative and investment services required for the plan. The draft
also provides that DETF will be reimbursed by the provider for expenses incurred by
DETF with respect to the plan. In this way, DETF will not incur any unreimbursed
costs with respect to the plan.

5. Iincluded the requirement th '/at the plan must provide comparable benefits to
those under the Social Security Act I wonder if this is possible since the state will not
be contributing anything at all on behalf of each employe as it currently does under
social security. Stated differently, is this requirement capable of achievement if all that
is being contributed to the plan is 7 .5%"f each employe’s salary?

6. I required that the plan provider indemnify the state and all state employes
against all costs, liabilities and expenses that may result if the plan provider violates
any applicable provision of the Internal Revenue Code. 1did not include any applicable
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provision of the Social Security Act, since DETF must determine which employes are
not required under federal law to be covered by social security. Is this consistent with
your intent?

7. Finally, please note that I prepared this draft as a preliminary draft. Please

carefully review the draft to make certain that it is consistent with your intent. Also,
you may wish to consider having DETTF review the draft for technical considerations.

Richard A. Champagne
Legislative Attorney
266-9930



DRAFTER’S NOTE LRB—4653/Pldn
FROM THE RAC;jlg:km
LEGISLATIVE REFERENCE BUREAU

Tuesday, January 27, 1998

Representative Plale:

1. For the purpose of expediting the draft, I have required that the department of
employe trust funds (DETF) determine which part-time, temporary, seasonal and
casual state employes are not required by federal law to be covered by the Social
Security Act. Isthis OK? Also, please note that the retirement plan will not cover state
employes who are participating employes in the Wisconsin retirement system (WRS).
If you wish to cover part-time, temporary, seasonal and casual state employes who are
currently participants in the WRS and exclude them from WRS coverage, then the
draft will be considerably more complicated. Please advise.

2. T have required DETF to establish the specific provisions of the retirement plan
by rule. Underthe draft, DETF will have to submit the proposed rules to the legislative
council staff by January 1, 1999. In this way, the rules should be promulgated in time
for coverage under the plan to begin on July 1, 1999.

3. Per your request, I have required that the plan be in accordance with section 457
of the Internal Revenue Code. I did not require that the plan be in accordance with
section 3121 of the Internal Revenue Code, as I am unsure what provisions in that
section require compliance. It seems that if DETF is charged with determining which
state employes are eligible for participation in the plan, then it is unnecessary to
require mention of section 3121. Please advise.

4. I have required DETF to contract with an individual or organization in the private
sector for all administrative and investment services required for the plan. The draft
also provides that DETF will be reimbursed by the provider for expenses incurred by
DETF with respect to the plan. In this way, DETF will not incur any unreimbursed
costs with respect to the plan. '

5. Iincluded the requirement that the plan must provide comparable benefits to
those under the Social Security Act. I wonder if this is possible since the state will not
be contributing anything at all on behalf of each employe as it currently does under
social security. Stated differently, is this requirement capable of achievement if all that
is being contributed to the plan is 7.5% of each employe’s salary?

6. I required that the plan provider indemnify the state and all state employes
against all costs, liabilities and expenses that may result if the plan provider violates
any applicable provision of the Internal Revenue Code. Idid not include any applicable
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provision of the Social Security Act, since DETF must determine which employes are
not required under federal law to be covered by social security. Is this consistent with
your intent?

7. Finally, please note that I prepared this draft as a preliminary draft. Please
carefully review the draft to make certain that it is consistent with your intent. Also,
you may wish to consider having DETF review the draft for technical considerations.

Richard A. Champagne
Legislative Attorney
266-9930



P.@2
JAN-31-98 B3:135 AM

01:36.88 09:18 oo0s 255 7138 WHD Madisan Qo2/007
DTS TR BRP TR T yslk472788 VIDAMERICA . PAGE AL
LAW DEFICRE
BONALD T MURPHY, 2 A.
TEF-ONE - EOVE BCJTH REOOA AvENE ran
1647) B4Y4048 SIE aloa 1B 1] Ba7-1BaP
LAKELAND, FLARIS X08-
EOET OFFICE B MRSE

RAKELAND, ADNBA X)UT2-8055

(R

btl ose;

January 29, 1998 p..ng ox Not -:'eﬂn Y Py ST ET W

| R FRaa P S |
Ca/bept. o,

Dam"—‘ s Prane 4 X .L.:.Z??HZ .

Richard A. Champagne [** ook 288 7:3F™"
Lepisistive Atiorney

100 North Hamilton Stree:

Madison, Wisconsin 53701

Dear Mr. Champagne,

My office represents Mid America Management, Inc, MidAmerica is the administrative impleme atot
of the plan you are considering under Section 3121 of the Intenal Revenue Code. I have worked
with MidAmerica since thelr inception and believe that 1 am fairly familiar with the requiiem s
under Sestion 3121. 1 have discussed the Code, treasury regulations, and IRS interpretatioy a
considerable Jength with those individuals in Chicf Counsel’s office who were responsible for the
drafting and implementation of the tesasury regulations. I was previously employed with Cnief
Counsel's office and €eel that they did extend me a somewhat expanded courtesy in discussing the
various 3121 issues.

1 have been provided with & draft of yout proposed letter to Representative Piale, dated January 27,

1998, as well &s the preliminary draft of the Proposed Legislation. My client, MidAmerica, has asited
me to respond o your letter,

1realize that for someone who does not work with the Internal Revenue Code on ¢ dajly basis, the
interpretation of the Code ané the treasury regulations can be difficult. Please understand that it is
neither my desire nor intention to be 11 any way critical, but rather w be helpful in your understand ng
of Section 3121. 1 believe that most of the information which 1 share with you will be of a
housekeeping nature and may assist in the understanding of Section 3121, T will address your letter
by paragraph:

L In the lest sentence you referenced the type of employees who
are covarad under Scction 3121, 3121 spacifically provides coverage
for “part-time, temporssy and seasonal employees”™. A reference to
“easual state smployees™ is ourside of the definitional parametess of
Section 3121. You also referenced “W.R.S$.*, which we have been



PR

. e L. .
- P - .
R
C s -
- e .
Lo : s EEEEN .
f . i . R N
B .. . -
~ PR . L
’ N N R
L.
L
el - . . e e e
D Tt L .. [ ) w, o
T T T .
‘ R Ll e
’ o - e
. A ’ . - -
- ‘ " R K . .
’ o * RRANE S
" B SR PY S, -
L e " e B T
.. , Ny e
- PR . -
B o B e e L
sE R A I LT
; i > P
RESE . L

v

o
- >
W
..t
LR
o
SN
P
-
P




JAN-31-98 BZ:35 AM

01/30/08
Bad LB LDY

09:18
FASY ¥

608 235 7138 VHD Nadison
441b47270E MIDAMERICAK .

told stands for Wiszonsin Retirernent System. Section 3121 provides
an alternative Yo soclal security, Sestion 312) is not a retirement plan,
2uy more than is social sseurity. A 3121 Plan is not wha: we are use
to referring to as a traditional retirement plan; it is a social security
ahernative, The election of the 312! Social Security Altemative Plan
has no effect whatsosver on an employees panicipation in the State
sponsored retirement plan  Therefore, Wisccniin's election of the
3121 Altemative Plan will have no effect on whether or not an
employee covered under 3121 is also participating in W.R.S.

2 Basad upon my discussions with MidAmetica, 1 believe that
the State of Wisconsin will save approximately one million dollars per
month as & consequence of electing the 3121 Socia! Security
Alternative Plan, You may wart to consider implementing this
alternative a1 the earfiest posyible opportunity

3 Thete is generally confusion aver the relationship of Section
3121 and the deferred compensation sections such as 457, A 3121
plan may specifically be utilized in conjunction with 3 457 plan in
order to give the smployees the opportunity 1o fund the 3121 Social
Security Alternative with tax deferred income.  That aetwithstanding,
3121 isthe specific Social Security Alternative Plan, not Section 457,
The legislation must specifically refer to Section 3121 and need not
make any reference whatsoever to a deferrad comp. Implementation
vehicle,

4. I have suggested 1o my client that some provisions should be
made for a ceiling on the expenses to be reimbursed to Wisconsin,

§.  Tbe treasury regulations under Code Section 3121 provide
specifically for the type of investments to made by the 3121 Plan,
Certainly, it is the legislative intent that these benefits be comprable to
tocisl gacutity benefits. 1 suggest that the legisiation langusge should
require compliance with the pruvisions of 3121 and svoid any further
definitional language.

6. T have just one abservation in cannsction with paragraph six.
In the second to last sentence yau state “..are 0ot requited under
Federal Law 10 be covered by social security.” Qur experience has led
us to the conclusion that most state and local employess who are of
the pant-time, seasonal or temporary nature have either alreedy earned
their forty social security quarters or anticipate carning them through
fature employment, | believe we must be careful to avoid utilization
of any language which would lead anyone to believe that these
employess ar¢ being climinate fiom soclal security coverage.

P.0B3

4003/007
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Employets who have already eatned social security quarters will of
course retain those social security samings. Additionally, employers
who earn social secuiity quartets in the future will be covered unde:

those quarters. This is not an slimination of social security coverage
for employment prior or subsequent ta their cmployment as a past-
time, temporary or seasona! employse with the State. Code Section
3121 is an altvrnative to social security but does not eliminate existing
or futw & social security coverage,

At the risk of being presumptucus, 1 have taken the liberty of enclosing & revised draft of the
legislation which you have proposed. § would very much welcome the opportunity to dissuss 1hese
iswues with you and migh: even be able 1o prevail upon my cliemr to send me up to Wisconsin if 2 ce-
to-face maating would be helpful, I realize it is my client’s desire to be of as much assistance as
possible and I, like wise, am here to provide any help possible.

Sinceraly,

Ronald T. Murphy
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PRELIMINARY DRAFT . NOT READY FOR INTRODUCTION

AN ACT 1o cresee 4041 (5) (g), subchapter X of chapter 40 [pracesies 40.98) and 11191 (2) io) of
the starutes; relating to: providing sltemative social secutity program for certain part-time, seasonel

and temporary state émployees under Internal Revenue Code Section 3121.
W—
Analysts by the Legislative Reference Bureau

This is & preliminary draft. An analysis will be provided in & subsequant draft. Thig bill vAll
be referred to the joint survey committee on retirement systems for a detalled analytis,
which will printed as an appendix to this bill.

For flzther information see the state fiscal estimate, which will be printed es an appencix

to this bill. ,
O e AR Dalay

The people of the state of Wisconsin, represented in senate and assembly, do enact as follows:

Settion1,  40.41 (6) (g) of the stannes is created to read;
40.41 (6) (g) Services in state employment beginning on January 1, 1999, thai are
performed by part-time, temporary or seasona! state employees who participate ir the
Social Security Alternative Plan established in subchapter X.

Section 2. Subéhapter X of chapter 40 [precedes 40.98) of the gtatutas is created to read.

CHAPTER 40
SUBCHAPTER X
SOCIAL SECURITY ALTERNATIVE PLAN
FOR PART-TIME, TEMPORARY AND
SEASONAL STATE EMFPFLOYEES

40.98 Social Security Alternative plan for part-time, temporary and seasonal
gnte empjoyees. (1) In this subchapter:
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(a)  “Cavered auployee” means any part-tinte, temporary and seasonal statc emploree as
defined in Code Scetion 3121 and who is not otherwise required by federal law to be covered
under QASDHI

(b)  “Plan” means the 3121 Plan established under sub. (2).

(2) The depentment shall establish bv rule a Plan for covered employees that is in
accordance with Section 3121 of the Interna) Revenue Code. Participation in the Plan sy all
covered employess shall be mandatory. The Plan shall provide comparable benefits to :hose
provided under OASDHI, as required by Section 3121. The department shall provide
coversge under the Plan to all covered employeeas beginning on January 1, 1999,

(3)  Contributions under the Plan shall be 7.5% of each payment of eamings of the covared
employee and shall be paid by the covered employee. The department may increase or
decrease the contribution rate as permitted by Code 3121.

(4)  Thedepartment shall contract with an individual or organization in the private sactor
for all administrative and invesiment services required under the Plan,

(5)  Any contract entered into by the department under sub. (4) shall do all 0" the
following:

(8)  Provide that the indlvidual or ofganization reimburse the department, to be credited
to the administrative scoount of the public employee qust fund in s, 40,04 (2), for any costs
incurred dicectly by the department in implementing, administericg and monktoring the
retirement plan.

()  Indempify the state and al) state employees sgainst all cogts, Liabilities and exponses
that may result if the individual or otganization uader contract violstes any applicable
provision of the Intemal Revenue Code.

(6) Al funds in the Plan may be invested and reinvested in the same manner providec for
investments under s. 881 01 (1) in accordance with Code 3121,

Settion 3. 131.91 (2) (o) of the atatutes is created to read.

111.91 (2) (o)Altornative Social Security coverage under 40.41 (6) (g) and participation in
the retirement plan under such. X of ch. 40.

Section 4.  Nonstatutory provisions.

(1)  SUPMISSION OF PROPOSED RULES TO THE LRGISLATIVE COUNCIL

P.0G6&
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STAFF. The department of employte trust fiinds shall submit in proposed form the rules
required under section 40.98 (2) of the statutes, us created by this act, to the legis ative
counci staff under section 227.15 (1) of the statutes no later than January 1, 1999.
Section 4. Initial applicability.

(I) PROMIBITED SUBJECTS OF COLLECTIVE BARGAINING UNDER STATE
EMPLOYMENT LABOR RELATIONS ACT. The treatment of section 111.91 (2) (o) of
the statutes first applies to employees who are affected by 2 collective bargaining agree:nent
that contains provisions inconsistent with that treatment on the day on which the collective
bargaining agreement expires or is extonded, modified or renewed, whichever occurs fifst,
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ThlS b111 w111 be referred to the Jomt survey commlttee on retlrement systems .
for a detailed analysis, which will be printed as an appendix to this bill.
For further mformatlon see the state fiscal estimate, whlch will be printed as

.....
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The people of the state of Wisconsin, i‘épreséntéd in senate and assembly, do
enact as follows:

SECTION 1. 40.41 (6) (g) of the statutes is created to read:
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"4 40.41(6) (g) Services in state emplownﬁ beginning on 1,‘ 1999, that are

performed by part~time, temporaryg| seasonal Pr/capQall state employes who. .

@ . participate in the témn{pm%l:hed in subch. X.
4
5
1)
7
8
9

SECTION 2. Subchapter X of chapteri%?precedes 40. 98]\>c(>f the statutes is

~ created to read:

CHAPTER 40
A SUBCHAPTER X

AND -
STATE EMPLOYES
40.98 mmplan for part-time, temporary seasonal pAd Casydl
12 state employes. (1).In this subchapter: m
@ a2 (a) “Covered employe” means any part~time, tempora.ry seasonal {)/Wﬂﬁ.
@ . state employe who is not ici 0 rtmetrt—

deg)zﬁn&srﬁmt requlred by federal law to be covered under OASDHI -

,(2) ‘The depar__tment shall establish by rule W‘tam'@wnﬁblmffapeov@e.df

—~—

J 18 [emﬁlbyes’fhat/ﬁ{ww io f the :
* ( Participation-inthe W@ﬂnﬁ{lan by all covered employes shall be mandatory Th &
Lf\ - —
Mﬂw\élan shall prov1de comparable benefits to those prov1ded under OASDHI

" The departmnt shall prov1de coverage ‘under the plan to all covered employes

- (8) Contributions under the pélirémayt plan shall be 7.5% of each payment of
24 earnings of the covered employe and shall be paid‘by\ the covered employe. The

25 department may increase or decrease the contributiw/

— .~~~




LRB-4653/P1

‘1997 — 1998 Legislature - -=38- b RAC;jlg:km
‘ SECTION 2
1 (4) The department shall contract with an individual or organization in the
2 private sector for all administrative and investment services required under the
€ iyt plan.
4 (5) Any contract entered into by the department under sub. (4) shall do all of
5 the following:
6 (a) Provide that the individual or organization reimburse the department, to
7 be credited to the administrative account of the public employe trust fund in s. 40.04
8 (2), for any costs incurred directly or indirectly by the department in implementing,
@ administering and monitoring the Wﬁgﬁwmélan.
10 (b) Indemnify the state and all state employes against all costs, liabilities and
11 expenses that may result if the individual or organization under contract violates
any applicable provision of the Internal Revenue Codif ‘*" M
(6) AWfundsin the Wm@m‘ﬁlan may be invested and remvested" in the same
14 manner provided for investments under s. 881.01 (1).
15 ~SEcTION 3. 111.91 (2) (o)oc%‘ the statutes is created to read:
16 111.91 (2) (o) Exclusion from sociai security coverage under s. 40.41 (6) (g) and
@ participation in thé/ Mmﬁﬁglan under subch. X of ch. 40.
18 SECTION 4. Nonstatutory provisions,
19 (1) SUBMISSION OF PROPOSED RULES TO THE LEGISLATIVE COUNCIL STAFF. The
20 department of employe trust funds shall submit in proposed form the rules required

21 under section 40.98 (2) of the statutes, as created by this act, to the legislative council

)
@ staff under section 227.15 (1) of the statutes no later than W Szf‘f:: :;Y

23 SEcTION 5. Initial applicability.
24 (1) PROHIBITED SUBJECTS OF COLLECTIVE BARGAINING UNDER STATE EMPLOYMENT

25 LABOR RELATIONS ACT. The treatment of section 111.91 (2) (o) of the statutes first
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contains provisions “inconsistent with that treatment on the day on which the

collective bargaining agreement expires or is extended, modified or renewed,

whichever occurs first. : . . -
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Insert Analysis:

Under current law, with certain exceptions, all state employes are included for
coverage under the federal Social Security ActYThis bill exempts from social security
coverage those services performed by I‘)f.l't—time, temporary and seasonal state
employes, beginning on January 1, 1999, for all part—time, temporary and seasonal
state employes who are not otherwise required to be covered under social security.
The definitions of part-time, temporary and seasonal state employes are those
provided in federal law. Part-time state employes are generally those employes who
work 20 hours or less per week; seasonal state employes are generally those
employes who work on a full-time basis less than' 5 months in a year; and temporary
state employes are generally those employes va}lo perform seyvesfunder a contractual
arrangement with the state for a duration of'2 years or less. K2

In addition, under the bill, the department of employe trust funds (DETF) is
required to establish an alternate plan for those part—time, temporary and seasonal
state employes that offers comparable benefits to those provided under social
security. Coverage under this plan is mandatory for all part—time, temporary and
seasonal state employes who are not otherwise required to be ﬁovered under social
security. Under the plan, each employe is required to have 7.5%of his or her earnings
deducted and contributed to the plan. There is no employer contribution.

Under the plan, DETF is required to contract with an individual or
organization in the private sector for all administrative and investment services
required for the plan. The contract must require the individual‘r organization to
reimburse DETF for all costs incurred directly or indirectly by DETF in
implementing, administering and monitoring the plan and must require that the
individual or organization indemnify the state and all state employes against all
costs, liabilities and expenses that may result if the indivi(})lal or organization
violates any applicable provision of the Internal Revenue Codeor the federal Social
Security Act. . SeLUCIHY

Finally, the bill provides that exclusion from cia;eoverage of services
performed by these part-time, temporary and seasonal state employes and
participation in the alternate plan by these employes are prohibit?;l subjects of
collective bargaining under the state employment labor relations act.

Insert 2-17:

:W (b) “Part—time‘étate employe” means a state employe who is a{)arb—time
employe under 26 CFR 31.3121 (b) (7)-2 (d) (2) (iii) (A).
IP(c) “Plan” means the a.lternative’/OASDHI plan established under sub. (23./
I (d) “Seasonal state employe” means a state employe who is a‘éaasonal employe

under 26 CFR 31.3121 (b) (7)-2 (d) (2) (iii) (B).
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:\P(e) “Temporary state employe” means a state employe who is a temporary

employe under 26 CFR 31.3121 (b) (7)-2 (d) (2) (iii) (C).

Insert 2-19:
an alternative OASDHI\I{lan for covered employes. The plan shall comply with
all applicable requirements of section 3121 of the\/Internal Revenue Code relating to
plans for‘étate employes that may be alternatives to OASDHI.

Insert 2-25:
, but any such incrc?z/ase or decrease shall be subject to any applicable
requirement of section 3121 of the Internal Revenue Code relating to plans for state
employes that may be alternatives to OASDHI‘/

Insert 3-13:
@Subject to all applicable requirements of section 3121 of the‘fntemal Revenue

Code relating to plans for state employes that may be alternatives to OASDHI, all
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DRAFTER’S NOTE LRB-4653/1dn
FROM THE RAC;jlg:km
LEGISLATIVE REFERENCE BUREAU
s

Representative Plale: ,

The revisions in this draft are based on the instructions from Ronald Murphy of
Lakeland, Florida in his January 29, 1998, memorandum that I received from your
office. Where his instructions and the instructions of the original request conflict, I
have generally followed Mr. Murphy’s instructions. Is this your intent? Again, I
recommend that you have the department of employe trust funds (DETF)review this
draft for technical and administrative issues. In particular, DETF may be able to
provide guidance on the following:

1. The original instructions had an implementation date of July 1, 1999. The revised
instructions, however, had an implementation date of January 1, 1999” If we assume
that the earliest this legislation can pass is in March and the earliest that it can be
signed into law is April, I am uncertain if DETF can promulgate rules and enter into
contracts by January 1, 1999.

2. Currently, all state employes who are participating employes in the Wisconsin
retirement system (WRS)"are included for coverage under the federal Social Security
Act¥ There exists a section 218"agreement between Wisconsin and the federal
government to provide social security coverage for services performed by state
employes who are participating employes of the WRS. v42 USC 418 (i). Exclusion from
social security coverage of those services performed by part-time, temporary and
seasonal state employes who are participating employes in the WRS without a
modification of this agreement may not be permissible. At this point in time, I.cannot
answer this question with certainty. If you wish for me to prepare a legal memorandum
on this issue, I will be more than happy to if time permits. In the meantime, you may
wish to speak with DETF concerning what modifications in the section 218 agreement
have occurred to date and what modifications, if any, may be required in order to
implement this bill.

3. Per Mr. Murphy’s instructions, I have used the definitions of part-time,
temporary and seasonal employes that are provided under federal law. I assume that
the cross—references to the CFR I have identified are the correct ones. Please note that
these definitions do not follow precisely the categories for Wisconsin state government
employment. As a result, it may be administratively difficult to track precisely which
state employe”part—time, limited term and‘project positions are covered under this
alternative plan. The department of employe trust funds may have suggestions as to
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how such tracking can be accomplished and if any changes in law are required in the
civil service law to track these employes. -

If you have any questions about this draft or any-other issues, please do not hesitate
to contact me.

Richard A. Champagne
Legislative Attorney
2669930



DRAFTER’S NOTE LRB—4653/1dn
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LEGISLATIVE REFERENCE BUREAU

Tuesday, February 3, 1998

Representative Plale:

The revisions in this draft are based on the instructions from Ronald Murphy of
Lakeland, Florida in his January 29, 1998, memorandum that I received from your
office. Where his instructions and the instructions of the original request conflict, I
have generally followed Mr. Murphy’s instructions. Is this your intent? Again, I
recommend that you have the department of employe trust funds (DETF) review this
draft for technical and administrative issues. In particular, DETF may be able to
provide guidance on the following:

1. The original instructions had an implementation date of July 1, 1999. The revised
instructions, however, had an implementation date of January 1, 1999. If we assume
that the earliest this legislation can passis in March and the earliest that it can be
signed into law is April, I am uncertain if DETF can promulgate rules and enter into
contracts by January 1, 1999.

2. Currently, all state employes who are participating employes in the Wisconsin
retirement system (WRS) are included for coverage under the federal Social Security
‘Act. There exists a section 218 agreement between Wisconsin and the federal
government to provide social security coverage for services performed by state
employes who are participating employes of the WRS. 42 USC 418 (i). Exclusion from
social security coverage of those services performed by part—time, temporary and
seasonal state employes who are participating employes in the WRS without a
modification of this agreement may not be permissible. At this point in time, I cannot
answer this question with certainty. If you wish for me to prepare alegal memorandum
on this issue, I will be more than happy to if time permits. In the meantime, you may
wish to speak with DETF concerning what modifications in the section 218 agreement
have occurred to date and what modifications, if any, may be required in order to
implement this bill. '

3. Per Mr. Murphy’s instructions, I have used the definitions of part-time,
temporary and seasonal employes that are provided under federal law. I assume that
the cross—references to the CFR I have identified are the correct ones. Please note that
these definitions do not follow precisely the categories for Wisconsin state government
employment. As a result, it may be administratively difficult to track precisely which
state employe part—time, limited term and project positions are covered under this
alternative plan. The department of employe trust funds may have suggestions as to
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how such tracking can be accomplished and if any changes in law are required in the
civil service law to track these employes. -

If you have any questions about this draft or any other issues, please do not hesitate
to contact me.

Richard A. Champagne
Legislative Attorney
266-9930
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Law OFFCES

RONALD T. MURPHY, P A,

TELEPHONG 018 OUTH MORDA AVENLE BAX
{841) 8471848 - SUITE a0DA (B41] 8471247
LAKELAND, FLORIDA 33813
POBT OMACE 80X SRS
LAKELAND, FLORIDA 3380r7-808S

" February 10, 1998

Richard A. Champagne
Legislative Attorney

100 North Hamilton Street
Madison, Wisconsin 53701

Dear Mr. Champagne,

I have reviewed your letter of February 3, 1998 to Representative Plale, At the risk of being
presumptuous, I am going to share with you a few more thoughts in order to make sure this is as fine
tuned as possible, 1 am doing this through minor revisions to the “Bill”.

You will note that my focus is on the use of the term “exclusion™ as it relates to social security
coverage. 1 suggest that the proper phraseology is that for so long as an employee maintains his
status as temporary, part-time or seasonal, he is exempted from Social Security contributions through -
the use of a social Security alternative.

Please feel ﬁ'eetogivémacall if you have any questions,
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1997 BILL

AN ACT to create 40.41 (6) (g), subchapter X of chapter 40 (precades 40.98] and
111.91 (2) (o) of the statutes; relating to: mnmgcovongo under the
federal Social Security A?t for yervices porformed by part-time, seasonal and
tamporary state amployes, eatablishing an alternative plan with comparable

benefits to social security for these part~time, seasonal and temporary state
employes and granting rule-making authority.

Analysis by the Leglslative Reference Bursau

Under current law, with certain exesptions, all state amployes are included for
eoverage under the federal Sccial Security Act. This bill exempts from social security
coverage those services performed by part-time, temporary and seasonal stste
amployes, beginning on January 1, 1999, for all part—time, temporary and seasonal
state employes whe are not otherwise required tc be covered under soelnl security.
The definitions of part-time, temporary snd seasonal state employes are those
provided in feders] law. Part—time stste employes are generally those employes who
work 20 hours or less per week; sensong] state employes are generslly those
employes who work on a full-time bas{s less than 5 months in » ysar; and temporury
state employes are generally those employes who perform servicer under a
contractual arrangement with the state for a duration of 2 years or less.

In addition, uader the bill, the department of employe trust funds (DETF) is
required to establish sn alternate pian for thase part-time, texaporary and ssasonal
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state amployas that offers comparable bonefits to those providec' under soeiel
security. Coversge under this plas is mandatory for all part-time, tamporary and
seasonal 3tate employes who ure not otherwise required to be covered under social
gecurity, Under the plan, each employeis required to have 7.5% of bis o her earnings
deducted and contributed to the plan. Thers is no employer contribution.

V‘Jnd.o: the phn.‘ DETF Is required to contract with an individual ep
organusation in the private sector for all administrative and investment serviess
requirad for the plan. The contract muyst roquire the individusl or organisgation to
reiraburse DETF for all costs incurred directly er indirectly by DETF in
implementing, administering and monitaring the plan and must requira that the
individual or organization indemnify the state and all state employes againat all
costs, liabilities and expenses that may result if the individusl or organization
violatas any applicable provision of the Internal Revenue Code or the fedaral Socjal

Sacurity Act. emprin

Hnally, the bill provides that séwm social security coverage nf services
performed by thess part-time, temporary and seasonal state employss and
participation in the alternata plan by these exmployes are prohibited subjects of
eollective bargaining under the state employmont labor relations act.

This bill will be refarred te the joint survey comumnittee on retirement systams
for & detailed analysis, which will be printed as an sppendix to this bill,

For further information see the stafe Gscal estimate, which will be printed as

an appecdix to this bill.

The prople of the state of Wisconsin, representsd in senate and assemliy do
enaat as folloes:

SEcTioN 1. 40.41(8) (g) of the statutes is cragted to read:
40.41 (6) (g) Services in state employment beginning on January 1, 1999, that

are performed by part-time, temporary and seasona! state employes who participate
in the alternative OASDHI plan established in subch. X.
SxcTioN 8. Subchapter X of chaptar 40 [precedes 40.98] of the statutes is

created to read:
CHAPTER ¢0

SUBCHAPTER X
ALTERNATIVE OASDHT PLAN FOR

us sTtOt
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PART-TIME, TEMPORARY AND SEASONAL
STATE EMPLOYES

40.98 Alternative OASDHI plan for part-time, temporary anci seasonal
state employes. (1) 1o this subchapter:

(a) “Covered employe® means any part-time, temporary or seanonal state
employe who is not required by federal law to be covered under OASDHI.

(b) “Part-time state employe” means 3 stats employe who is g past-time
employe under 26 CFR 31.3121 (b) (7)-2 (d) (2) (iid) (A).

(¢) “Plan® means the alternative OASDHI plan established uader ub. (2),

(d) *Seasonal atate omploye® means s state employe who is & seasorial employe
under 36 CFR 31.3121 (b) (7)=3 (d) (8) (iid) (B).

(v) “Temporary state employs” means s state "'employc'who is a temporary
empleye under 26 CFR 31.3121 (b) (7)-2 (d) (2) (iid) (C).

(2) The department shall establish by rule an alternative OASDHI plan for
covered employes. The plan shall comply with all applicable reduiremen ts of section
8131 of the Internal Revenus Code relating to plans for state émployes :hat may be
alternatives to OASDHL. Participation in tha plan by all coverad employes shall be
mandatory. The plan shall provide comparable benefits to thosa provided under
OASDHI. The department shall provide covarage under the plan to al) covered
employss beginning on Januvary 1, 1999.

(3) Contributions unde the plan shall be 7.5% of '“h. psyment of earnings of

the covered smploye and shall be paid by the covered employa. The department may

increase or decrease the contribution rate by rule, but any such incresse or decrease

shall be subject to any applicable requirement cf section 3121 of the Intemnal

Wd T8l Ne-CO-T3y
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1 Revenue Code_relating to plans for state employes that may ba alternntives t;
2 OASDHI.
3 (4) The department shall contract with an individual or organizaticn in the
4 private sector for all administrative and investment services required under the
5 plan. .
6 {8) Any contract entered into by the department under sub. (4) shall do all of
4 " the following: .
8 (a) Provide that the individual er organigativn reimburse the depariment, to
- be credited to the administrative account of the public employe trust fund in 5. $0.04
10 (2), for any cests incwrred directly or indirectly by the depasrtment in imple:nenting,
1 administering and monitoring the plan,
12 () I.ndempj.fy the state and al] state employes sgainst all coats, liabilities and
13 exponses that may result if th‘indeull or organication under contract. violates
14 any spplicable provision of the Internal Revenue Code or the federal Scclal Sscurity
15 Act.
18 (8) Subject to all applicable requiremonts of section 3121 of the Internal
17 Revenue Cods relating to plans for state employes that may be alternatives to
18 OASDHL, all funds in the plan may be invested and reinvested in the samu manner
19 provided for investments under . 881.01 (1),
20 SxcTioN 3. 111.91 (2)(0) of the statytes is created to read:
Exempiion
21 111.91 (2) (o) Exclusion from social security coverage under 8. 40.41 ('3) (g) and
22 paxticipation in the plan under subch. X of ch. 40.
23 SECTION 4. Nongtatutory provisions.
2 + (1) SUBMISSION OF PROPOSED RULES TO THE LEQISLATIVE COUNCIL STAFF. The
25 department of employe trust funds shall submit in proposad form the rulas required

184
Ud 9220t Hé-GO-~-EIS
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under section 40.98 (2) of the mmtc_a. ascreated b} thin aet, to the Jegiulative council
staff under section 227,15 (1) of the statutes no later than Septsmber 1, 1998.

SectioN 6. Initial applicablility
(1) PROMHIBITED SUBJECTS OF COLLECTIVE BARGAINING UNDER s;rxn EMPLOYMENY

LABOR RELATIONS ACT. The treatment of section 111.91 (2) (0) of the statutes first
applies ta employes who are affected by a collective bargaining sgreement thas
contains provisions inconsistent with that ereatment on the day on which the
eollective bargaining agreement eaxpires or is extended. modified or renswed,

© O 22 O P e W N e

whichever occurs Ss3t.
10 (END)
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997 BILL

(Kegen

AN ACT to create 40 41 (6) (g), subchapter X of chapter 40 [prectides 40. 9%‘:1;21
111.91 (2) (o) of the statutes relatmg to: dlifigating cf(riiaumder the
federal Social Security Act N services performed by Qart—time, seasonal and
temporary state'emplqus?_establishing an alternative plan with comparable

benefits to social security for these part-time, seasonal and temporary state

» o A@(m)»—a

employes and granting rule-making authority.

wndes

Analysis by the Legislative Reference Bureau excl
Under current law, with certain exceptions, all state employes are included for

coverage under the federal Social Security Act. This bill om social security

coverage those services performed by part-time, temporary and seasonal state
employes, beginning on January 1, 1999, for all part—-time, temporary and seasonal
state employes who are not otherwise required to be covered under social security.
' The definitions of part-time, temporary and seasonal state employes are those
provided in federal law. Part-time state employes are generally those employes who
work 20 hours or less per week; seasonal state employes are generally those
employes who work on a full-time basis less than 5 months in a year; and temporary
state employes are generally those employes who perform services under a
contractual arrangement with the state for a duration of 2 years or less.
In addition, under the bill, the department of employe trust funds (DETF) is
required to establish an alternate plan for those part—time, temporary and seasonal
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" state employes that offers comparable benefits to those provided under social
security. Coverage under this plan is mandatory for all part~time, temporary and
seasonal state employes who are not otherwise required to be covered under social
security. Under the plan, each employe is required to have 7.5% of his or her earnings
deducted and contributed to the plan. There is no employer contribution.

Under the plan, DETF is required to contract with an individual or
organization in the private sector for all administrative and investment services
required for the plan. The contract must require the individual or organization to
reimburse DETF for all costs incurred directly or indirectly by DETF in
implementing, administering and monitoring the plan and must require that the
individual or organization indemnify the state and all state employes against all
costs, liabilities and expenses that may result if the individual or organization
violates any applicable provision of the Internal Revenue Code or the federal Social
Security Act.

Finally, the bill provides that exclusion from social security coverage of services
performed by these part-time, temporary and seasonal state employes and
participation in the alternate plan by these employes are prohibited subjects of
collective bargaining under the state employment labor relations act.

This bill will be referred to the joint survey committee on retirement systems
for a detailed analysis, which will be printed as an appendix to this bill.

For further information see the state fiscal estimate, which will be printed as
an appendix to this bill. - s :

The people of the state of Wiscohéin, represented in senate ﬁnd désemblgv, do
enact as follows:

SECﬁON 1. 40.41 (6) (g) of the statutes is created to read: -

" 4041 (6) (g) Services in state employment beginning on January 1, 1999, that
~are performetz by pgrb—{:ime, terﬂporary and seasonal state employes ﬁhq pz;.rticipate

in the alternative OASDHI plan established in subch. X. o

| SECTION 2. Subchapfér X of chapter 40\/[precedes 40.98) of thel'statutes is

created to read: - . L

CHAPTER 40
SUBCHAPTER X
' ALTERNATIVE OASDHI PLAN FOR
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BILL SEC’I_‘ION 2

PART-TIME, TEMPORARY AND SEASONAL
) STATE EMPLOYES

40.98 Alternative OASDHI plan for part-time, temporary and seasonal
state employes. (1) In this subchapter:

(a) “Covered employe” means any part-time, temporary or seasonal state
employe who is not required by federal law to be covered under OASDHI.

(b) “Part-time state employe” means a state employe who is a part—time
employe under 26 CFR 31.3121 (b) (7)-2 (d) (2) (iii) (A).

(c) “Plan” means the alternative OASDHI plan established under sub. (2).

(d) “Seasonal state employe” means a state employe who is a seasonal employe
under 26 CFR 31.3121 (b) (7)-2 (d) (2) (iii) (B).

(e) “Temporary state emplo&é” means a state employe who is a temporary
employe u;lder 26 CFR 31.3121 (b) (72 (d) (2) (i) (C).

(2) The department shall establisﬁ by rule an alternative OASDHI plan for
covered employes. The plan shall comply with all applicable requirements of section
3121 of the Internal Revenue Code relating to plans for state exﬂployes that may be
alternatives té OASDHI. Participétion ?n the plan‘b.y all covered employes shall be
mandat;)ry. The plan shall pr&ide comparablé benefits to those provided under
OASDHI. The department shall px:ovide cngrage under the plan to all covered
employes beginning on January 1, 1999.

(3) Contributions under the plan shall be 7.5% of each payment of earnings of .
the covered employe and shall be paid by the covered employe. The department may
increase or decrease the contribution rate by rule, but any such increase or decrease

shall be subject to any applicable requirement of section 3121 of the Internal
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Revenue Code relating to plans for state employes that may be alternatives to

OASDHI. . "

(4) The department shall contract with an individual or organization in the
private sector for all administrative and investment services required under the
plan.

(5) Any contract entered into by the department under sub. (4) shall do all of
the following: '

(a) Provide that the individual or organization reimburse the department, to
be credited to the administrative account of the public -employe trust fund in s. 40.04
(2), for any costs incurred directly or ipdirectly bj’f the department in implementing,
administering and monitoring the plan

(b) Indemmfy the state and all state employes against all costs, liabilities and
expenses that may result if the individual or orgamzatlon under contract violates
any apphcable provision of the Internal Revenue Code or the federal Social Security
Act. ‘ »

(6) Subject to all vapplicable requirements of section 3121 of the Internal
Reveni;e Code relating’ to plans for state extt];loyes that ntzty be alternatives to |
OASDH]I, all funds in the plan may be invested and remvested in the same manner
provided for investments under s. 881.01 (1). ‘

~ SECTION 3. 111.91 (2) (o)%(f the statutes is created to read:

111.91 (2) (0) Exclusion from social security coverage under s. 40.41 (6) (g) and

participation in the plan under subch. X of ch. 40. '
** SECTION 4. Nonstatutory provisions:
(1) SUBMISSION OF PROPOSED RULES TO THE LEGISLATIVE COUNCIL STAFF. The

department of employe trust funds shall submit in proposed form the rules required
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under section 40.98 (2) of the statutes, as created by this act, to the legislative council
staff under section 227.15 (1) of the statutes no later than September 1, 1998.

SEcCTION 5. Initial applicability.

(1) PR(SHIBITED SUBJECTS OF COLLECTIVE BARGAINING UNDER STATE EMPLOYMENT
LABOR RELATIONS ACT. The treatment of section 111.91 (2) (o) of the statutes first
applies to employes who are affected by a collective bargaining agreement that
contains provisions inconsistent with that treatment on the day on which the
collective bargaining agreement expires or is extended, modified or renewed,
whichever occurs first.

(END)
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Representative Plale:

I have prepared this draft in response to the Ronald Murphy’s memorandum, a copy
of which I received from your office. Mr. Murphy wishes for me to substltute the word
“Exemption” for the word “Exclusion” in proposed s. 111.91 (2) (0)Ywhich establishes
a prohibited subject of collective bargaining under the state employment labor
relations act. I used the word “Exclusion” in the earlier draft because that is the proper
legal term in Wisconsin. In Wisconsin, eligibility for coverage under the federal gocial
security act is contained in subchapter III of chapter 40. Generally, all employes of
partlclpatmg employers in the Wisconsin retirement system (virtually all public
employers) are 1ncluded for coverage under the federal social security gct, except as
provided in s. 40.41 (6)” The introductory clause of that current law subsection reads
as follows:

“The following services shall be excluded from OASDHI coverage, and subsequent
modifications of the state—federal agreements shall continue to provide for their
exclusion:” (emphasis added).

At no place in subchapter III is the word “exemption” used or a form of the word
“exemption”; instead, the proper legal terms in Wisconsin with respect to coverage
under the federal Social security act are “inclusion” and “exclusion”. For this reason,
Imust retaln the word “Exclusion” in proposed s. 111.91 (2) (o), which cross references
proposed s. ¥10.41 (6) (g), in order to effectuate the intent of your request.

For the purpose of consistency, however, I have redrafted the relating clause and the
analysis to refer to “exclusion” or a form of the word “exclusion”. My original relating
clause and analysis were inconsistent on this point, using interchangeably the
concepts of elimination, exclusion and exemption. In this way, the relating clause and
the analysis will simply reflect the exclusion from social security coverage of services
performed by part-time, temporary and seasonal state employes.

If you have any questions about this draft, please do not hesitate to contact me.

Richard A. Champagne
Legislative Attorney
266-9930
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Monday, February 16, 1998

Representative Plale:

I have prepared this draft in response to the Ronald Murphy’s memorandum, a copy
of which I received from your office. Mr. Murphy wishes for me to substitute the word
“Exemption” for the word “Exclusion” in proposed s. 111.91 (2) (0), which establishes
a prohibited subject of collective bargaining under the state employment labor
relations act. I used the word “Exclusion” in the earlier draft because that is the proper
legal term in Wisconsin. In Wisconsin, eligibility for coverage under the federal Social
Security Act is contained in subchapter III of chapter 40. Generally, all employes of
participating employers in the Wisconsin retirement system (virtually all public
employers) are included for coverage under the federal Social Security Act, except as
provided in s. 40.41 (6). The introductory clause of that current law subsection reads
as follows:

“The following services shall be excluded from OASDHI coverage, and subsequent
modifications of the state—federal agreements shall continue to provide for their
exclusion:” (emphasis added).

At no place in subchapter III is the word “exemption” used or a form of the word.
“exemption”; instead, the proper legal terms in Wisconsin with respect to coverage
under the federal Social Security Act are “inclusion” and “exclusion”. For this reason,
I must retain the word “Exclusion” in proposed s. 111.91 (2) (0), which cross references
proposed s. 40.41 (6) (g), in order to effectuate the intent of your request.

For the purpose of consistency, however, I have redrafted the relating clause and the
analysis to refer to “exclusion” or a form of the word “exclusion”. My original relating
clause and analysis were inconsistent on this point, using interchangeably the
concepts of elimination, exclusion and exemption. In this way, the relating clause and
the analysis will simply reflect the exclusion from social security coverage of services
performed by part-time, temporary and seasonal state employes.

If you have any questions about this draft, please do not hesitate to contact me.

Richard A. Champagne
Legislative Attorney
266-9930 '
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MEMORANDUM

TO: Richard Champagne, Assistant Chief Counsel

Legislative Reference Bureau- Drafting
FROM: Representative Jeff Plale
- DATE: February 25, 1998
Jeff Pl ale RE: LRB 4653/2—Excluding part-time seasonal and temporary
State Representative employees from coverage under the federal Social Security Act.
21st Assembly District
Outlined below are two additional changés I would like to make to
LRB 4653/2.

e Enroliment in an alternative plan for a part-time, temporary, or
seasonal state employee is mandatory, unless the employee
chooses to enter (or perhaps the term re-enter is more
appropriate) the Social Security system. The employee would
have only 30 days from employment in which to enter into the

-Social Security system.

¢ In the first month of each biennium, a part-time, temporary, or
seasonal state employee would have a one month period to
either remain in the alternative plan or elect to return to the
Social Security system.

If you have any questions or comments please feel free to contact

me at 6-0610. Thank you in advance for your assistance in this matter.
OFFCE
State Capitol
P.O. Box 8953
Madison, WI 53708-8953
(608) 266-0610
1-888-534-0021
Fax:
(608) 282-3621
E-Mail:
Rep.Plale@legis.state.wi.us
HOME
1404 Eighteenth Avenue
South Milwaukee, W1 53172-1435
(414) 764-5292
Fax:

(414) 571-0035
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AN ACT to create 40.41 (6) (g), subchapter X of chapter 40 [precedes 40.98] and
111.91 (2) (o) of the statutes; relating to: excluding from coverage under the
federal Social Security Act services performed by part-time, seasonal and
temporary state employes, establishing an alternative plan with comparable
benefits to social security for these part;time, seasonal and temporary state

employes and granting rule-making authority.

Analysis by the Legislative Reference Bureau

Under current law, with certain exceptions, all state employes are included for
coverage under the federal Social Security Act. This bill excludes from social security
coverage those services performed by part-time, temporary and seasonal state
employes, beginning on January 1, 1999, for all part-time, temporary and seasonal
state employes who are not otherwise required to be covered under social security.
The definitions of part-time, temporary and seasonal state employes are those
provided in federal law. Part-time state employes are generally those employes who
work 20 hours or less per week; seasonal state employes are generally those
employes who work on a full-time basis less than 5 months in a year; and temporary
state employes are generally those employes who perform services under a
contractual arrangement with the state for a duration of 2 years or less.

In addition, under the bill, the department of employe trust funds (DETF) is
required to establish an alternate plan for those part-time, temporary and seasonal

1997 - 1998 LEGISLATURE LRB46532" 5
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. state employes that offers comparable beneﬁts to those provided under soc1aJl

secunty CMMLWMWMWI

e equi

genuaby Undertheplan, each employe is required to have 7.5% of his or her earmngs
deducted and contributed to the plan. There is no employer contribution.
Under the plan, DETF is required to contract with anm imdividual or

organization in the private sector for all administrative and investment services
required for the plan. The contract must require the individual or organization to
reimburse DETF for all costs incurred directly or indirectly by DETF in
implementing, administering and monitoring the plan and must require that the
individual or organization indemnify the state and all state employes against all
costs, liabilities and expenses that may result if the individual or organization
violates any applicable provision of the Internal Revenue Code or the federal Social
Security Act.

Finally, the bill provides that exclusion from social security coverage of services
performed by these part-time, temporary and seasonal state employes and
participation in the alternate plan by these employes are prohibited subjects of
collective bargaining under the state employment labor relations act.

This bill will be referred to the joint survey committee on retirement systems
for a detailed analysis, which will be printed as an appendix to this bill.

For further information see the state fiscal estimate, which will be printed as
an appendix to this bill. ‘

The people of the state of Wisconsm, represented in senate and assembly, do
-enact as follows:

*1~ - - SECTION 1. 40.41 (6) (g) of the statutes is created to read:
40.41 (6) (g) Services in state employment beginning on January 1, 1999 that |
~are performed by part—txme temporary and seasonal state employes who participate
‘in: the altematlve OASDHI plan established in subch X '
B . SECTION 2. Subchapter X of chapter 40 M[precedes 40.98] of the statutes is

CHAPTER 40 -
SUBCHAPTER X

2

3

4

5
F: created to re‘ad.:i~
; .

8

9 ALTERNATIVE OASDHI PLAN FOR
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PART-TIME, TEMPORARY AND SEASONAL
' STATE EMPLOYES

40.98 Alternative OASDHI plan for part-time, temporary and seasonal
state employes. (1) In this subchapter:

(a) “Covered employe” means any part-time, temporary or seasonal state
employe who is not required by federal law to be covered under OASDHI.

(b) “Part-time state employe” means a state employe who is a part—-time
employe under 26 CFR 31.3121 (b) (7)-2 (d) (2) (iii) (A).

(c) “Plan” means the alternative OASDHI plan established under sub. (2).

(d) “Seasonal state employe” means a state employe who is a seasonal employe
under 26 CFR 31.3121 (b) (7)-2 (d) (2) (iii) (B).

(e) “'Ibmpox;ary state employe” means a state employe who is a temporary

employe under 26 CFR 31.3121 (b) (7)-2 (d) (2) (iii) (C).

(2) The department shall establish by rule an alternative OASDHI plan for
covered employes. The plan shall comply with all applicable requirements of section
3121 of the Internal Revenue Code relating to plans for state employes that may be

v ,
alternatives to OASDHI. ivipation|in the pl all covére 1 ha

(;a@pdw.« The plan shall provide comparable benefits to those prpvided under

OASDHI. The department shall provide coverage under the plan to all covered

20 employes beginning on January 1, 1999. - ‘
_S_Qz_ (3) Contributions under the plan shall be 7.5% of each payment of earnings of

22
23
24

the covered employe and shall be paid by the covered employe. The department may
increase or decrease the contribution rate by rule, but any such increase or decrease

shall be subject to any applicable requirement of section 3121 of the Internal
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Revenue Code relating to plans for state employes that may be alternatives to

OASDHI.

(4) The department shall.contract with an individual or organization in the
private sector for all administrative and investment services required under the
plan.

(5) . Any contract entered into by the department under sub. (4) shall do all of
the following: ~

(a) Provide that the individual or organization reimburse the department, to
be credited to the administrative account pf the public employe trust fund in s. 40.04
(2), for any costs incurred directly or indirectly by the department in implementing,
administering and monitoring the plan. F

(b) In~demnify the state a_nd ali stéte erﬂployes against all costs; liabilities and
expenses that m‘ay result if fhe indiv:'idual or organization under éontract violéteas
any applicable provisioﬁ of the Intemél Revenue Code or the federal édcial Security
Act. - - |

(6) S\;bject to all applicable requirements of section 3121 of the Internal

Revenue Code relating to plans for state employes that may be alternatives to

OASDH]I, all funds in the plan may be invested and reinvested in the same manner

-

prc:;\}ided for investrhenté under s. 881.01 (1).
SECTION 3. 111.91 (2) (o) of the statutes is created to read:-

111.91 (2) (o) Exclusion from social security coverage under s. 40.41 (6) (g) and

e e am
e M

particiéation in the plan under subch. X of ch. 40. : e

SEcTION 4. Nonstatutory provisions. -
(1) SUBMISSION-OF PROPOSED RULES TO THE LEGISLATIVE COUNCIL STAFF. . The

department of employe trust funds shall submit in proposed form the rules required
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under section 40.98 (2) of the statutes, as created by this act, to the legislative council
staff under sectic;n 227.15 (1) of the statutes no later than September 1, 1998.

SEcTION 5. Initial applicability.

(1) PROHIBITED SUBJECTS OF COLLECTIVE BARGAINING UNDER STATE EMPLOYMENT
LABOR RELATIONS ACT. The treatment of section 111.91 (2) (o) of the statutes first
applies to employes who are affected by a collective bargaining agreement that
contains provisions inconsistent with that treatment on the day on which the
collective bargaining agreement expires or is extended, modified or renewed,
whichever occurs first.

(END)
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Insert Analysis:

_%) Participation in the/plan by all part-time, temporary and seasonal state
employes is mandatory, (except that these employes may elect coverage under

ASPAHI during one of tmdperiods: either no later than 30 days after the employe’s
irritial date of employment with the state(or during January of the odd-numbered ( : >
year. Any part—time, temporary or seasonal state employe who elects coverage under 7

may not participate in the plan. 5@\;&\0
sert 3-21:

‘ (2m) (a) Participation in the plan by all‘{overed employes shall be mandatory,
except that covered employes may elect coverage under OASDHI \d/uring one of the
following periods:

1. Nolater than 30‘€ays after the covered employe’s initial date of employment
with the state.

2. During January of the‘édd;numbered year.

(b) A covered employe may only elect coverage under‘/OASDHI by notifying the
department‘én a form provided by the department'."

(c) A covered employe who elects coverage under OASDHI may not participate

in the plan‘./
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SURMITTAL LEGISLATIVE REFERENCE BUREAU
- FORM Legal Section Telephone: 266-3561
5th Floor, 100 N. Hamilton Street

The attached draft is submitted for your inspection. Please check each part carefully, proofread each word, and
sign on the appropriate line(s) below- -

Date: 2/26/98 To: Representative Plale

Relating to LRB drafting number: LRB-4653

Topic
private retirement plan for certain state employes

™~

Subject(s)
Employ Pub - employe benefits, Employ Pub - retirement

1. JACKET the draft for introduction

in the Senate or the Assemblyz g (check only one). Only the requester under whose name the
drafting request is entered in the LRB’s drafting records may authorize the draft to be submitted. Please
allow one day for the preparation of the required copies.

2. REDRAFT. See the changes indicated or attached _

A revised draft will be submitted for your approval with changes incorporated.

3. Obtain FISCAL ESTIMATE NOW, prior to introduction

If the analysis indicates that a fiscal estimate is required because the proposal makes an appropriation or
increases or decreases existing appropriations or state or general local government fiscal liability or
revenues, you have the option to request the fiscal estimate prior to introduction. If you choose to
introduce the proposal without the fiscal estimate, the fiscal estimate will be requested automatically upon
introduction. It takes about 10 days to obtain a fiscal estimate. Requesting the fiscal estimate prior to
introduction retains your flexibility for possible redrafting of the proposal.

If you have any questions regarding the above procedures, please call 266-3561. If you have any questions

relating to the attached draft, please feel free to call me.

Richard A. Champagne, Legislative Attorney
Telephone: (608) 266-9930
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LEGISLATIVE REFERENCE BUREAU

100 NORTH HAMILTON STREET

P. 0. BOX 2037
AT R MADISON, Wi 53701-2087 g e
FAX (608) 266-5648
May 24, 1999
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MEMORANDUM
To: Representative Plale
From: Richard A. Champagne, Legislative Attorney, (608) 266-9930

Subject: ., Technical Memorandum to 1999 AB 309, (LRB 99-1713/1)

We received the attached technical memorandum relating to your bill. This copy is for your
information and your file. If you wish to discuss this memorandum or the necessity of revising your
bill or preparing an amendment, please contact me.



TECHNICAL MEMO

DATE: May 19, 1999

SUBJECT:  Technical Issues Concening AB 309 (LRB-1713/1)

Background on the State of Wisconsin’s Section 218 Agreement

The State of Wisconsin has a contract (referred to as a Section 218 Agreement) with the Social
Security Administration (SSA) that defines positions covered under Social Security. The
Department of Employe Trust Funds (DETF) has been charged with the responsibility of
ensuring compliance with the Section 218 Agreement.

Wisconsin’s Section 218 Agreement currently covers more than 2500 Wisconsin public
employers (referred to as Covered Groups), including the State of Wisconsin. The Section 218
Agreement provides “absolute” Social Security coverage for covered positions within the
Covered Groups. Absolute coverage means the positions must receive full Social Security
coverage.

Since April 1, 1983, any public employer that entered into a Section 218 Agreement must
continue under Social Security even if another qualifying retirement plan becomes available
(unless the entity is legally dissolved).

In 1991, Congress passed the Omnibus Budget Reconciliation Act (OBRA) of 1990 which
“mandated” Social Security coverage for most public employes not covered under a Section 218
Agreement or not covered under a qualified retirement system. It should be noted that, unlike
Wisconsin, some States did not have qualified retirement systems or a Section 218 Agreement
covering their employes. The purpose of this Act was to ensure these public employes had
benefits available upon retirement.

Public employes covered by “mandatory” Social Security coverage as a result of the OBRA Act
of 1990 may be excluded from Social Security coverage if the employer establishes a qualified
retirement system for these employes. However, public employes covered by “absolute” Social
Security coverage under a Section 218 Agreement may not be excluded from Social Security
coverage, whether or not they are members of a qualified retirement system.

Technical Concerns with AB 309

1. There is no reference in the bill analysis or in the bill language to Wisconsin’s Section
218 Agreement with the SSA. AB 309 appears to be in conflict with the provisions of the
Section 218 Agreement. If the bill is passed as drafted, DETF may be unable to
implement the legislation, as the State would be out of compliance with federal law;
specifically the provisions of the Social Security Act as defined in Wisconsin’s Section
218 Agreement.
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The State cannot simply exclude State employes covered under the Section 218
Agreement from Social Security coverage by passing legislation. If the legislation
impacts employes covered under the Section 218 Agreement, DETF must request, and
the SSA must approve, modifications to the Section 218 Agreement.

There appears to be a misunderstanding relating to which State positions can be excluded
from Social Security coverage by virtue of placing these positions under a qualified
retirement system.

As noted above, State positions covered under the Section 218 Agreement with the SSA
have “absolute” coverage and these positions cannot be excluded from full Social
Security coverage (whether or not there is a retirement system in place). Prior to April
20, 1983, public employers under a Section 218 Agreement could opt out of Social
Security coverage. However, as provided in the Federal-State Reference Guide For
Social Security Coverage And FICA Reporting By State/Local Government Employers
(published in July, 1995), “since April 1, 1983, any public employer that entered into a
Section 218 Agreement must continue under Social Security even if another qualifying
retirement plan becomes available (unless the entity 1s legally dissolved).”

Only positions with “mandatory” coverage under Social Security can be excluded upon
enrollment in a qualified retirement system (other than the Wisconsin Retirement System
as these members have “absolute” Social Security coverage under the Section 218
Agreement).

The language in AB 309 appears to suggest that Wisconsin has an exclusion from
“absolute” Social Security coverage for part-time, seasonal and temporary State
employes. Although the original Section 218 Agreement contained a general exclusion
for employes working less than 600 hours in each year, this exclusion section has since
been modified. Currently, there is a very limited exclusion for part-time positions.
Section (B)(6) of Wisconsin’s Section 218 Agreement, as amended by Modification No.
146, provides an exclusion for:

“Services performed by a student or member of a board or commission, except
members of governing bodies, in a position or office which does not normally
require actual performance of duty for at least 600 hours in each year.”

This exclusion for students and members of boards/commissions is the only exclusion for
part-time positions within the State of Wisconsin. This part-time exclusion will most
likely become even more restrictive on July 1, 2000 if the latest amendment
(Modification No. 751, approved March 5, 1999) goes into effect. Modification 751
removes the words “student or” from the above definition and is contingent on the
enactment of state legislation (see 1999 SB 141 or 1999 AB 322).
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NOTE: Modification 751 is the result of Public Law 105-177 passed by Congress
in October 1998. Section 2023 of Public Law 105-177 provided a window of
opportunity for states to modify their 218 Agreements to exclude students who
work for the institutions at which they attend classes.

There are positions that are excluded from Social Security coverage by federal law and
these are defined in the Section 218 Agreement as:

e Service performed by an employe who is employed to relieve him from

unemployment.

Service performed in a hospital, home or other institution by an inmate.

Covered transportation service as defined in Section 210 (k)(1) of the Social Security
Act.

e Service (other than agricultural labor or student service) excluded from the definition
of employment in Section 210 (a) of the Social Security Act, other than paragraph (8)
of the section (i.e., domestic work in fraternity by a student, etc.).

e Services performed by an individual as an employe serving on a temporary basis in
case of fire, storm, snow, earthquake, flood or other similar emergency.

e Services performed by election officials/workers paid less than $1000.00 in a
calendar year.

DETF has verified with the SSA’s Baltimore Legal Office that part-time (including
seasonal and temporary) employes working for the State of Wisconsin have “absolute”
coverage under the Section 218 Agreement. In a letter dated April 30, 1999, Judy Sobus,
SSA Division of Coverage and Support, states:

“It appears from Modification 146, that all part-time positions, with certain
exceptions stated in Mod 146, are covered under the Agreement as an absolute
coverage group, effective 7/1/57.”

NOTE: The “certain exceptions” refers to the current exclusion for
students and members of boards/commissions working less than 600 hours
in each year.

There appears to be an assumption made in drafting this legislation that the SSA will
allow a modification to Wisconsin’s 218 Agreement to exclude additional positions from
coverage under Social Security.

In a letter dated November 18, 1998, DETF asked the SSA’s Baltimore Legal Office if
the SSA would allow Wisconsin to modify section (B)(6) of the Section 218 Agreement
to redefine the definition of “part-time.” The SSA responded with a letter dated
November 25, 1998, from Hugh Meade, Director of the Division of Coverage and
Support, which indicated:
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“If the State’s re-definition would broaden the scope of the exclusion previously
taken (1.e., permit more individuals to be excluded from Social Security
coverage), the application of such a definition would not be permissible.”

5. The federal definitions of part-time, seasonal and temporary employes used in AB 309

are in conflict with the definition of part-time employes for purposes of Social Security
coverage under Wisconsin’s Section 218 Agreement. As noted in #4 above, the SSA has
made it clear that they will not allow an amended definition of part-time which has the
result of expanding the exclusion for Social Security coverage.

There are many WRS participants who can be classified as part-time, seasonal and/or
temporary under the federal definitions in AB 309. According to preliminary statistics
from ETF’s WRS participant database, there are approximately 5100 active WRS
participants who meet the federal definition of part-time (i.e., working 20 or less hours
per week). These employes may be limited-term, permanent part-time and/or seasonal.
However, all these employes have absolute Social Security coverage under the Section
218 Agreement. '

Department of Administration Central Payroll staff report that on October 10, 1998, there
were 6,528 limited-term employes (this does not include permanent part-time employes)
working for State agencies and the UW. Of this number, 2,817 (43%) were eligible and
participating in the WRS. ‘

In summary, there appear to be major technical problems with this proposed legislation as well
as significant conflicts with Wisconsin’s contract with the Social Security Administration that
defines which State positions are covered by Social Security with “absolute” coverage.

If you need further information on the tecfmical memo, please contact Jean Gilding,
Administrator, Division of Employer Services, Department of Employe Trust Funds at 266-1210.






