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Wauwatosa’s Representative in the Wisconsin State Assembly

To: Mark D. Kunkel, Legislative Reference Bureau

From: Rep. Scott Walker

Date: September 23, 1998

Re:  Legislative Drafting Requests for the 1999-2000 Session

Listed below you will find bills which were drafted for me during the past legislative

session. I would like to reintroduce this legislation for the upcoming 1999-2000 session.

Please refer to the corresponding LRB and bill numbers below. At this time the
legislation can be drafted the same as it was last session.

If you have questions or comments, please call me at 6-9181. Thank you for your
attention to this matter.

Subject Topic LRB No. Introduced
As

* Occupational Reg. - misc. Exempting certain health -3843/3 AB-953

Health - miscellaneous care professionals from

Health - abortion discipline and liability for

refusing to be involved in
abortions, sterilization,
euthanasia and other
practices

P.O. Box 8953, State Capitol, Madison, WI 53708-8953 « (608) 266-9180 « Message Hotline: 800—-362—WISC (9472)

2334 N. 73rd Street, Wauwatosa, WI 53213 « (414) 258—1086
@ Print_ed on recycled paper with soy based ink.
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, OWENS, GREEN,
ORA, GUNDERSON,

(5) (a); to amend 253.09 (title), 253.09 (2), 253.09 (3),253:09(4)(a), 253.09 (4)

(b) 1.,253.09 (4) (b) 2., 441.06 (title) and 448.03 (5) (title); and o create 111.337
(1g), 111.337 (1r) (b), 253.09 (1g), 253.09 (1r) (a) 1. to 7., 441.06 (6) (a) to (g),
441.06 (7), 448.03 (5) (a) 1. to 7., 448.03 (5) (am) and 450.135 of the statutes;
relating to: employment discrimination based on creed and exemption from
liability and discipline for physicians, nurses, pharmacists, other health care
providers and hospital employes who refuse to participate in sterilization,

abortion, assisted suicide and other procedures on moral or religious grounds.

Analysis by the Legislative Reference Bureau

Under current law, with certain exceptions, an employer may not engage in
employment discrimination based on creed. “Creed” is defined as a system of
religious beliefs, including moral or ethical beliefs about right and wrong, that a
person sincerely holds with the strength of traditional religious views. Employment
discrimination based on creed-is defined to include refusing to reasonably
accommodate an employe’s or prospective employe’s religious observances or
practices unless the employer can demonstrate that the accommodation would pose
an undue hardship.



" 1997 — 1998 Legislature -2- MDR oS

This bill expands the definition of employment discrimination based on creed
to include discriminating against a health care provider on the basis of his or her
written refusal, based on creed, to participate in any of the following activities: 1)
sterilization procedures; 2) certain procedures that prevent the implantation of a
fertilized human ovum; 3) abortions; 4) experiments or medical procedures that
involve the destruction of a human embryo or that involve a human embryo or
unborn child but do not relate to the beneficial treatment of the human embryo or
unborn child; 5) procedures using fetal tissue or organs; 6) withholding or
withdrawing nutrition or hydration under certain circumstances; or 7) acts causing
or assisting in the death of an individual, including assisted suicide, euthanasia or
mercy killing. There is no exception for an employer to show that the refusal poses
an undue hardship.

Under current law, hospitals, certain health care professionals and hospital
employes may not, under certain circumstances, be required to participate in
procedures involving sterilization or the removal of a human embryo or fetus.
Specifically, a hospital may not be required to admit a patient or allow the use of its
facilities for such a procedure. In addition, physicians and other hospital employes
who object, in writing, to participating in such a procedure on moral or religious
grounds may not be disciplined for refusing to participate in the procedure. Also, a
hospital, school or employer may not take any disciplinary action regarding
employment, staff or student status against a person who refuses to participate in
such a procedure if the refusal is based on moral or religious precepts. Finally, under
current law, a hospital and the following persons are exempt from liability for
damages that result from a refusal to perform such a procedure if the refusal is based
on religious or moral precepts: persons employed by or associated with the staff of
a hospital, physicians and other health care professionals licensed or certified by the
medical examining board in the department of regulation and licensing (DORL) and
registered nurses licensed by the board of nursing in DORL.

This bill expands all of the provisions described above ing hospitals,

based on moral or religious grounds, in any of the & activities described above
respect to employment discrimination based on creed. Also, the bill provi
pharmacists licensed by the pharmacy examining board in DORL are exemipt from
liability for damages that result from a refusal to participate in any of the@/activities
if the refusal is based on religious or moral precepts, in addition to physicians and
other health care professionals licensed or certified by the medical examining board
and registered nurses licensed by the board of nursing.

Finally, the bill specifies that the medical examining board, board of nursing,
pharmacy examining board or DORL may not take any disciplinary action against
any of the following who, in writing, refuse, or state an intention to refuse, to
participate in any of the @ activities if the refusal is based on moral or religious
grounds: a physician or g¢ther health care professional licensed or certified by the
medical examining board, registered nurse licensed by the board of nursing or
pharmacist licensed by the pharmacy examining board. Under the bill, the medical
examining board may not take disciplinary action against a physician who makes

oen
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such a refusal even if the physician refuses to transfer a patient who has executed
a declaration authorizing the withholding or withdrawal of life-sustaining
procedures or feeding tubes, or who has executed a power of attorney for health care
instrument consenting to the withholding or withdrawal of feeding tubes, to another
physician who will comply with the declaration or instrument. Under current law,
under certain circumstances, a physician who refuses to transfer such a patient to
another physician is subject to discipline for unprofessional conduct.

For further information see the state fiscal estimate, which will be printed as
an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SEcTION 1. 111.337 (1) of the statutes is renumbered 111.337 (1r) (intro.) and
amended to read:

111.337 (1r) (intro.) Employment discrimination because of creed includes, but

is not limited to, refusing any of the following:

(a) Refusing to reasonably accommodate an employe’s or prospective employe’s
religious observance or practice unless the employer can demonstrate that the
accommodation would pose an undue hardship on the employer’s program,
enterprise or business.

SECTION 2. 111.337 (1g) of the statutes is created to read:

111.337 (1g) In this section:

(a) “Health care provider” means any of the following:

1. Anindividual licensed, registered, permitted or certified by the department
ofhealth and family services or the department of regulation and licensing to provide
health care services in this state.

2. An individual who provides health care services as directed, supervised or

inspected by an individual specified in subd. 1.
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SECTION 2

(b) “Participate in” means to perform, assist in, counsel in favor of, make
referrals for, prescribe, dispense or administer drugs for, or otherwise promote,
encourage or aid.

SECTION 3. 111.337 (1r) (b) of the statutes is created to read:

111.337 (1r) (b) Discriminating against any health care provider by engaging
in any of the actions prohibited under s. 111.322 on the basis of the health care
provider’s written refusal, or written statement of an intention to refuse, based on
his or her creed, to participate in any of the following:

1. A sterilization procedure.

2. A procedure involving a drug or device that may prevent the implantation
of a fertilized human ovum.

3. An abortion, as defined in s. 253.10 (2) (a).

4. An experiment or medical procedure involving any of the following:

a. The destruction of a human embryo.

b. A human embryo or unborn child, at any stage of development, including a
fertilized human ovum, in which the experiment or procedure is not related to the
beneficial treatment of the human embryo or unborn child.

5. A procedure that uses fetal tissue or organs, including a transplant
procedure.

6. The withholding or withdrawal of nutrition or hydration, unless the
administration of nutrition or hydration is medically contraindicated.

7. An act that causes or assists in causing the death of an individual, such as
by assisted suicide, euthanasia or mercy killing.

SECTION 4. 253.09 (title) of the statutes is amended to read:
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SECTION 4
253.09 (title) Abortion—refused Refusal to participate in certain

practices; no liability; no discrimination.

SECTION 5. 253.09 (1) of the statutes is renumbered 253.09 (1r) (a) (intro.) and
amended to read:

253.09 (1r) (a) (intro.) No hospital shall-be is required to admit any patient or
to allow the use of the hospital facilities for the purpose of performing a-sterilization
procedure-orremoving-a-human-embryo-orfetus. any of the following:

(b) A physician or any other person who is a member of or associated with the

staff of a hospital, or any employe of a hospital in which such-a—procedure the
performance of an activity specified in par. (a) 1. to 7. has been authorized, who shall

such-a-procedure, in writing, refuses, or states an intention to refuse, to participate

in the activity on moral or religious grounds shall not be required to participate in

such-medical procedure;-and the activity.

(c) A physician or any other person who is a member of or associated with the

staff of a'hospital, or any employe of a hospital, is immune from liability for any

damage caused by, and may not be subjected to any disciplinary or recriminatory
action based on, the refusal of any-such the person to participate thereinshall not

disciplinary orrecriminatory-action-against-such-perseon in an activity specified in

par.(a) 1. to 7. on moral or religious grounds.
SECTION 6. 253.09 (1g) of the statutes is created to read:

253.09 (1g) In this section, “participate in” means to perform, assist in, counsel
in favor of, make referrals for, prescribe, dispense or administer drugs for, or -

otherwise promote, encourage or aid.
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SECTION 7

SECTION 7. 253.09 (1r) (a) 1. to 7. of the statutes are created to read:

253.09 (1r) (a) 1. A sterilization procedure.

2. A procedure involving a drug or device that may prevent the implantation
of a fertilized human ovum.

3. An abortion, as defined in s. 253.10 (2) (a).

4. An experiment or medical procedure involving any of the following:

a. The destruction of a human embryo.

b. A human embryo or unborn child, at any stage of development, including a
fertilized human ovum, in which the experiment or procedure is not related to the
beneficial treatment of the human embryo or unborn child.

5. A procedure that uses fetal tissue or organs, including a transplant
procedure.

6. The withholding or withdrawal of nutrition or hydration, unless the
administration of nutrition or hydration is medically contraindicated.

7. An act that causes or assists in causing the death of an individual, such as
by assisted suicide, euthanasia or mercy killing.

SECTION 8. 253.09 (2) of the statutes is amended to read:

253.09 (2) No A hospital or employe of any a hospital shall be liable-forany-eiwil

damagesresulting from is immune from liability for any damage caused by a refusal

person;ifsuch participate in an activity specified in sub. (1r) (a) 1. to 7., if the refusal

is based on religious or moral precepts.

SECTION 9. 253.09 (3) of the statutes is amended to read:
253.09 (3) No hospital, school or employer may discriminate against any

person with regard to admission, hiring or firing, tenure, term, condition or privilege
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SECTION 9

of employment, student status or staff status on the ground that the person, in

writing, refuses te

removal-ofa-human-embryo-or fetus, or states an intention to refuse, to participate
in an activity specified in sub. (1r) (a) 1. to 7., if the refusal is based on religious or

moral precepts.

SECTION 10. 253.09 (4) (a) of the statutes is amended to read:
253.09 (4) (a) Such individual to perform-orassist-inthe-performance-ofany

otus participate in an

activity specified in sub. (1r) (a) 1. to 7., if the individual’s performance or-assistance
participation in the performance-of such-a-procedure-would be activity is contrary to

the individual’s religious beliefs or moral convictions; or

SECTION 11. 253.09 (4) (b) 1. of the statutes is amended to read:
253.09 (4) (b) 1. Make its facilities available for the-performance—of-any
etus an individual to
participate in an activity specified in sub. (1r) (a) 1. to 7., if the performance of such
a-procedure-in-such facilities-is prohibited-by the entity prohibits the activity from

taking place in the facilities on the basis of religious beliefs or moral convictions; or

SECTION 12. 253.09 (4) (b) 2. of the statutes is amended to read:

253.09 (4) (b) 2. Provide any personnel forthe performanceorassistancein-the
performance-of any sterilization procedure or-assistance to participate in an activity
specified in sub. (1r) (a) 1. to 7., if the performance-or-assistance-in-the performance

be activity is contrary to the religious beliefs or moral convictions of sueh the

personnel.

SECTION 13. 441.06 (title) of the statutes is amended to read:
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SECTION 13

441.06 (title) Licensure; civil liability and disciplinary exemption.
SECTION 14. 441.06 (6) of the statutes is renumbered 441.06 (6) (intro.) and
amended to read:

441.06 (6) (intro.) Ne A person licensed as a registered nurse under this section

caused by his or her refusal to perform sterilization-procedures-or-to-remove-or-aid

on, assist in, counsel in favor

of, make referrals for, prescribe, dispense or administer drugs for, or otherwise
promote, encourage or aid any of the following, if the refusal is based on religious or
moral precepts:;

SECTION 15. 441.06 (6) (a) to (g) of the statutes are created to read:

441.06 (6) (a) A sterilization procedure.

(b) A procedure involving a drug or device that may prevent the implantation
of a fertilized human ovum.

(¢) An abortion, as defined in s. 253.10 (2) (a).

(d) An experiment or medical procedure involving any of the following:

1. The destruction of a human embryo.

2. A human embryo or unborn child, at any stage of development, including a
fertilized human ovum, in which the experiment or procedure is not related to the
beneficial treatment of the human embryo or unborn child.

(e) A procedure that uses fetal tissue or organs, including a transplant
procedure.

(f) The withholding or withdrawal of nutrition or hydration, unless the

administration of nutrition or hydration is medically contraindicated.
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SECTION 15

(g) An act that causes or assists in causing the death of an individual, such as
by assisted suicide, euthanasia or mercy killing.

SECTION 16. 441.06 (7) of the statutes is created to read:

441.06 (7) A person licensed as a registered nurse under this section who, in
writing, refuses, or states an intention to refuse, on moral or religious grounds to
engage in a practice of professional nursing that is related to an activity specified in
sub. (6) (a) to (g) shall not be required to engage in the practice with respect to the
activity and may not be disciplined by the board or the department for refusing or
stating an intention to refuse to engage in the practice with respect to the activity.

SECTION 17. 448.03 (5) (title) of the statutes is amended to read:

448.03 (5) (title) CIVIL LIABILITY AND DISCIPLINARY EXEMPTION; CERTAIN MEDICAL
PROCEDURES AND REPORTS.

SECTION 18. 448.03 (5) (a) of the statutes is renumbered 448.03 (5) (a) (intro.)

d amended to read: @ xeC - AN
and amended to rea SO\\DL\M#Q ‘“ﬁﬂh' ;4..

e

v""llﬁ' ‘4’ bk

é s Immune from liability for any
%
damage caused by the person’s refusal to perform sterilization—procedures—or-te

in, counsel in favor of, make referrals for, prescribe, dispense or administer drugs for.

or otherwise promote, encourage or aid any of the following if the refusal is based on

religious or moral precepts-:
SECTION 19. 448.03 (5) (a) 1. to 7. of the statutes are created to read:
448.03 (5) (a) 1. A sterilization procedure.
2. A procedure involving a drug or device that may prevent the implantation

of a fertilized human ovum.



< & Ot s W N

10
11
12

13

15
16
17
18
19
20
21
22
23
24
25

" 1997 — 1998 Legislature ~10- MpEEE 848

SECTION 19

3. An abortion, as defined in s. 253.10 (2) (a).

4. An experiment or medical procedure involving any of the following:

a. The destruction of a human embryo.

b. A human embryo or unborn child, at any stage of development, including a
fertilized human ovum, in which the experiment or procedure is not related to the
beneficial treatment of the human embryo or unborn child.

5. A procedure that uses fetal tissue or organs, including a transplant
procedure.

6. The withholding or withdrawal of nutrition or hydration, unless the
administration of nutrition or hydration is medically contraindicated.

7. An act that causes or assists in causing the death of an individual, such as

by assisted suicide, euthanasia or mercy killing.

/

SECTION 20. 448.03 (5) (am) of the statutes is created to read: %D&U}CL«

448.03 (5) (am) A person licensed or certified under this @ap{egjwho, in
writing, refuses, or states an intention to refuse, on moral or religious grounds to
engage in a practice within the scope of his or her license or certification that is
related to an activity specified in par. (a) 1. to 7. shall not be required to engage in
the practice ‘v/vith respect to the activity and, notwithstanding s. 15:07 (1) (a) 3. or
155.50 (1) (b), may not be disciplined by the board or the department for refusing or
stating an intention to refuse to engage in the practice with respect to the activity.

SECTION 21. 450.135 of the statutes is created to read:

450.135 Pharmacist’s refusal to be involved in certain activities. (1)
A person licensed as a pharmacist under this cha‘:;)ter isimmune from liability for any

damage caused by his or her refusal to be involved in the performance of, assistance

in, counseling in favor of, making referrals for, prescribing, dispensing or
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SECTION 21

administering drugs for, or otherwise promoting, encouraging or aiding any of the
following, if the refusal is based on religious or moral precepts:

(a) A sterilization procedure.

(b) A procedure involving a drug or device that may prevent the implantation
of a fertilized human ovum.

(c) An abortion, as defined in s. 253.10 (2) (a).

(d) An experiment or medical procedure involving any of the following:

1. The destruction of a human embryo.

2. A human embryo or unborn child, at any stage of development, including a
fertilized human ovum, in which the experiment or procedure is not related to the
beneficial treatment of the human embryo or unborn child.

(e) A procedure that uses fetal tissue or organs, including a transplant
procedure.

(f) The withholding or withdrawal of nutrition or hydration, unless the
administration of nutrition or hydration is medically contraindicated.

(g) An act that causes or assists in causing the death of an individual, such as
by assisted suicide, euthanasia or mercy killing.

(2) A person licensed as a pharmacist under this ch:;ter who, in writing,
refuses, or states an intention to refuse, on moral or religious grounds to engage in
a practice of pharmacy that is related to an activity specified in sub. (1) (a) to (g) shall
not be required to engage in the practice with respect to the activity and may not be
disciplined by the board or department for refusing or stating an intention to refuse
to engage in the practice with respect to the activity.

SECTION 22, Initial applicability.
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SECTION 22

(1) This act first applies to refusals or statements of an intention to refuse that

are made on the effective date of this subsection.

(END)
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such = refusal even if the physician refuses to transfer a patient who has executed
a declaration authorizing the withholding or withdrawal of life-sustaining
pracedures or feeding tubes, or who has executed a power of attorney for health care
instrument consenting to the withholding or withdrawal of feeding tubes, to another
physician who will comply with the declaration or instrument, Under current law,
under certain circumstances, a physician who refuses to transfer such a patient 0
another physician is subject to discipline for unprofessional conduct.

For further information see the stafe fiscal estimate, which will be printed as
an appendix to this bill. '

The people of the state of Wisconsin, represented in s;enate and assembly, do
enact as follows: "

SECTION 1. 111.337 (1) of the statutes is renumbered 111.337 (1r) (intro.) and

amended to read:

111.337 (1r) (intro.) Employment discrimination because of creed includes, but

-is not limited to, refusing any of the following;

(a) Refusing to reasonably accommodate an employe’s or prospective employe’s
religious observance or practice unless the employer can demonstrate that the
accommodation would pose an undue hardship on the employer’s program,
enterprise or business.

SECTION 2. 111.337 (1g) of the statutes is created to read:

111.337 (1g) In this section:

(a) “Health care provider” means any of the following:

1. An individual licensed, registered, permitted or certified by the department
of health and family services or the department of regulation and licensing to provide
health care services in this state,

2. An individual who provides health care services as &irected, supervised or
inspected by an individual specified in subd. 1.

b)) Mm@/w;\ar-ﬁu U VA WA a %L&;I\.Cse& kuma.m oV um

an embocyo Created widh whe assistance of Yechrology panchl as
dure Using the Nuelews of a human cell.
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1 “Participate in” means to perform, assist S sel-in"favor of, make /g ¥
2 referrals for, prescriﬁé, dispense or administer drugs for, or otherwise promota, 3/
S
3 encourage or aid.
4 SECTION 8, 111.837 (1r) (b) of the statutes is created to read:
5 111.337 (1r) (b) Discriminating against any health care provider by engaging
6 in any of the actions prohibited under s. 111,822 on the basis of the health care
wheMan o nok in WO kiag,
7 provider’sefusal, or%statement of an intention to refuse, ,Pased on
8 his or her creed, to participate in any of the following:
9 1. A sterilization procedure.
10 2. A procedure involving a drug or device that may prevent the implantation
11 of a fertilized human ovum. : s 46N =
. \ 0{0}@”@ @M:f/
12 3. An abortion, as defined in 5. 253.10 (2) (a).
13 4. An experiment or medical procedure involving any of the following:

a. The destruction of a human embryo.

b. A human embryo or unborn child, at any stage of development, i

W which the experiment or procedure is not related to th
exp P iy 25 é;gf

17 beneficial treatment of the human embryo or unborn child. » { ) 7 4‘59" hin~
> including atransplant procedure - £
18 5 A rocedureAthat uses fet?.l tissue or organs,-i 1 : !

Lrom a(dead unbern chnild wWhe Nas been abocted or a
13 prosedfa-\ 1y sy Cnborn child who (s abouk 4o be oborted,

20 ‘//é./ The withholding‘ or withdrleal of nutrition or hydration, unless the /
21 administration of nutrition or hydmtfm is medically contraindicated. ‘ /"!
22 7. An act that causes or assists m causing the death of an individual, suché/;/
23 by assisted suicide, euthanasia or meréy killing. ﬂ\i’ {2’( “.[C; Ve
24 SecTION 4. 253.08 (title) of the sta’\cu;{af is aminde? t°ﬁféﬁaz' fMM{} .
£ el , AN ps \ 0
NZC farlon fhor ,?fffm ( i 0%2:
_ oL # 8 N | : (,fow Vtors o
- “A Yy Fe (L egud
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253.09 (title) Abeortion—refused Refusal to participate in certaip
practices; no liability; no discrimination.

chnbn 5. 253.09 (1) of the statutes is renumbered 253.09 (ir) (2) (intro.) and
amended to read:

253.09 (1r) (a) (intro.) No hospital akallbe i required to admit any patient or
to allow tﬁe use of the hospital facilities for the purpose of performing e-sterilization

(b) A physician or any other person who is a member of or associated with the
staff of a hospital, or any employe of a hospital in which such-a—presodure the
performance of an activity specified in par. (3} 1. f0 7, has been authorized, who shall

3 . i1 fuses, or states an intention to refuse. to participate

in the activity on moral or religious grounds shall not be required to participate in

SEcTION 6. 253.09 (1g) of the statutes is created to read:

253.09(1g) In this section, “participate in” means to perform, assist in, &ounsel
in favor of, make referrals for, prescribe, dispense or administer drugs for, or

otherwise promote, encourage or aid.

p"‘l‘l Ae@ oF " \\’\ummm ew\\orqo\' Qﬂmﬂ P“j*’b 3
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SECTION 7. 253.09 (1r) (a) 1. to 7. of the gtatutes are created to read:

253.09 (1r) (a) 1. A sterilization procedure.

2. A procedure involving a drug or device that may prevent the implantation
of a fertilized human ovum.

3. An sbortion, as defined in s, 253.10 (2) (a).

4. An experiment or medical procedure invalving any of the following:

a. The destruction of 8 human embryo.

b. A human embryo or unborn child, at any stage of development, including a

fertilized human ovum, in which the experiment or procedure is not related to the

beneficial treatment uf the human embryo or unborn child.

B

Omisnd  pDas Q.

procedure.

6. The withholding or withdrawal of nutrition or hydration, unless the
administration of nutrition or hydratian is medically contraindicated.
7. An sct that causes or assists in causing the death of an individual, such as

by assisted suicide, euthanasia or mercy killing.

SEcTION 8. 253.09 (2) of the statutes'is-amended to read:
253,09 (2) No A hospital or employe of any g hospital shall be lisbleforanyéivil
damagos resulting frem isimmune from liability for any damage caused by 4 refusal

personrif-such participate in an activity specifiedin sub, (1r) () 1. t0 7., if the refusal
is based an religious or moral precepts.

SECTION 9. 253.09 (3) of the statutes is amended 1o read:

253.09 (3) No hospital, school or employer may discriminate against any

person with regard to admission, hiring or firing, tenure, term, condition or privilege

5. A procedure that uses fetal tissue or organs, mcludmg a transpl'éD

v



JAN-14-1993 @3:35 WI RIGHT TO LIFE

1999 - 2000 Legislature

pd

o R - T R N O o T o S T PR N S
o b W N = O DD N e N O

efuses _;--,-_;;:;-‘-, fia-OF-POriorm-proced i Fos—1or-648 .:.=—: 235

o o - (2} U A~ @ ™o

414 ¢'8 Svgs F.u6
-— 7 — ddibi VRLILE &

MDK:kg:lp
BILL

of empl—oymeni. student status or staff status on the ground that the perso%

- P

removal-ef-a-human-embryo-orfotus i 1 1
A}

. tivity specified in sub. (1r) (a) 1. to 7,, if the refusal is based on religious or

- moral precepts.

SECTION 10. 253.09 (4) (a) of the statutes is amended to read:

253.09 (4) (a) Such individual to pe

S5e 2 2 OB OO U re-O P-FRmOva-0I-2-R U 3 R-0 TR PIYE~6 ; MMM
activity specified in sub, (Ar) (a) 1.to 7. if the individual’s performance-or-assistanee
participation in the performence sh-o procedure d-be getivity ig contrary to

the individual’s religious beliefs or morel convictions; or
SECTION 11. 253,09 (4) (b) 1. of the statutes is amended to read:
253.09 (4) (b) 1. Make its facilities available for the—potformance—of-any

At Tav, < W - TR . - - L T L AT AL S
2 2 p by - = =

participate in an activity specified in sub. (1r) (a) 1. to 7., if the performanceofsuch

a-proceduro-in-such facilities is-prohibited-by-the entity prohibits the activity from

taking place in the facilities on the basis of religious beliefs or moral convictions; or

SECTION 12, 253.09.(4) (b) 2. of the statutes is amended to read:

253.09 (4) (b) 2. Provide any pe}sonnel fortho-performanceor-assistanceinthe
: Hizati ocedureorassistanee 1o participate in an actjvity

be activity is contrary to the religious beliefs or moral convictions of such the

personnel.

SECTION 13. 441.06 (title) of the statutes is amended to read:

N
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441.06 (title) Licensure; civil liability and disciplinary exemption.
SECTION 14. 441.06 (6) of the statutes is renumbered 441.06 (6) (intro.) and

amended to read:

441.06 (6) (intro.) Ne A person licensed as a registered nurse under this section

Wﬂw&nﬁh&&ﬂm& if the refusal is based on rehgious or

moral precei:ts:; a&d de £ of' MM e‘“\” ‘10 e 3
SecTiON 15. 441,06 (6) (a) to (g) of the statutes are created to read 0:3
441.06 (6) (a) A sterilization procedure.

(b) A procedure involving a drug or device that may prevent the implantation
of a fez;tilized human ovur,

(c) An abortion, as defined in s. 253.10 (2) (a).

(d) An experiment or medical procedure involviﬂg any of the following:

1. The destruction of a human embryo.

2. A human embryo or unborn child, at any stage of development, including a

fertilized human ovum, in which the experiment or procedure is not related to the

beneficial treatment of the human embryo or unbom child.

A b 4 O O AV sy

(e) A procedure that uses fetal tissue or organs, including a transplant

Omend Aee p 4

procedure,

———
() The withholding or withdrawal of nutrition or hydration, unless the

administration of nutrition or hydration is medically contraindicated,

————
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(g) An act that causes or assists in causing the death of an individual, such as
by assisted suicide, euthanasia or mercy killing.

SecTION 16. 441.06 (7) of the statutes is created to read:

441.06 (7) A person licensed as a registered nurse under this section who, in
writing, refuses, or states an intention to refuse, on moral or religious grounds to
engage in a practice of professional nursing that is related to an activity specified in
sub. (6) (a) to (g) shall not be required to engage in the practice with respect to the
activity and may not be disciplined by the board or the department for refusing or
stating an intention to refuse to engage in the practice with respect to the activity.

SEcTION 17. 448,08 (5) (title) of the statutes is amended to read:

448.03 (5) (title) CIVIL LIABILITY AND DISCIPLINARY EXEMPTION: CERTAIN MEDICAL
PROCEDURES AND REPORTS.

SECTION 18. 448.03 (5) (a) of the statutes is renumbered 448.03 (5) (2) (intro.)
and amended to read: ’ |

448.03 (5) (a) (intro.) Ne A person licensed or certified under this subchapter

b e i £ ligbility f

religious or moral precepts-; LJ_ dﬂ? og ' esman W\afjo "Cfm"‘g
SECTION 19, 448.03 (é) (a) 1. to 7. of the statutes are created to read:
448.03 (S) (a) 1.-A sterilization procedure.
2. A procedure involving a drug or device that may prévent the implantation

of a fertilized human ovum.
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3. An abortion, as defined in 5. 253,10 (2) (a).

4. An experiment or medical procedure involving any of the following:

a. The destructioﬁ of 2 human embryo.

b. A human embryo or unborn child, at any stage of development, including a
fertilized human ovum, in which the experiment or procedure is not related to the
beneficial treatment of the human embryo or unborn child.

5. A procedure that uses fets] tissus or organs, including & fransplant )

amend | Qe B 7 e

procedure.

6. The withholding or withdrawal of nutrition or hydration, unless the
administration of nutrition or hydratiop is medically contraindicated.

7. An act that causes or assists in causing the death of an individual, such as
by assisted suicide, euthanasia or mercy killing.

SECTION 20. 448.03 (5) (am) of the statutes is created to read:

448.03 (5) (am) A person licensed or certified under this subchapter who, in
writing, refuses, or states an intention to refuse, on moral or religious grounds to
engage in a practice within the scope of his or her license or certification that is
related to an activity specified in par. (a) 1. to 7. shall noi be required to engage in
the practice with respect to the activity and, notwithstanding s. 154.07 (1) () 3. or
155.50 (1) (b), may not be disciplined by the Board or the department for refusing or
stating an intention to refuse to.; engage in the practice with respect to the activity.

SECTION 21. 450.135 of the statutes is created to read:

450,135 Pharmacist’s refusal to be involved in certain activities. (1)

_ Aperson licensed as a pharmacist under this chapter is immune from liability for any
damage caused by his or her refusal to be involved in the perf'ormance of, assistance

feeommendation oty
in, Lcounsehng in favor .of, making referrals for, prescribing, dispensing ar

Gdd deb o8 Ruman tubryo
$om pote 3

v



JAN-14-1999 @9:3g
LIV ™ VU e 414 77g 575 P. 10

. b

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

WI RIGHT TO LIFE

BILL

administering drugs for, or otherwise promoting, encouraging or aiding any of the
fallowing, if the refusal is based on religious or moral precepts:

(a) A sterilization proce'dure‘

(b) A procedure involving a drug or device that may prevent the implantation
of a fertilized human ovam.

(c) An abortion, as defined in 5. 253.10 (2) (a).

(d) An experiment or medical procedure involving any of the following:

1. The destruction of a human embryo.

2. A human embryo or unborn child, at any stage of development, including a
fertilized human ovum, in which the experiment or procedure is not related to the

beneficial treatment of the human embryo or unborn child.

. 8 e 1 ey .,

(e) A procedure that uses fetal tissue or organs, including a transplant

Qvwarnd | dee ()“l!

procedure.

(f) The withholding or withdrawal of nutrition or hydration, unless the
administration of nutrition or hydration is medically contraindicated,

(g) An act that causes or assists in causing the death of an individual, such as
by assisted suicide, euthanasia or mercy killing.

(2) A person licensed as a pharmacist under this chapter who, in writing,
refuses, or states an intention to refuse, on moral or religious grounds to éngage in
a practice of pharmacy that is related to an activity specified in sub. (1) (2) to (g) shall
not be required to engage in the practice with respect to the activity and may not be
disciplined by the board or department for refusing or stating an intention to refuse
to engage in the practice with respect to the activity. |

SEcTION 22. Initial applicability.
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1 (1) This act first apphies to refusals or statements of an intention to refuse that
2 are made on the effective date of this subsection.
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TOTAL P.11
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Pecrmmeral /s

(b) “Participate in” means to perform, assist in/,/ counsel in favor of, make
referrals for, prescribe, dispense or administer drugs for, or otherwise promote,
encourage or aid.

SECTION 3. 111.337 (1r) (b) of the statutes is created to read:

111.337 (1r) (b) Discriminating against any health care prgvider by engaging

e basis of the health care

whether op not-r'a wri /7'?)

ent of an intention to refusiaj based on

in any of the actions prohibited under s. 111.322
provider’s W reWa
his or her creed, to participate in any of the following:

1. A sterilization procedure.

2. A procedure involving a drug or device that may prevent the implantation
of a fertilized human ovum.

3. An abortion, as defined in s. 253.10 (2) (a).

4. An experiment or medical procedure involving any of the following:

a. The destruction of a human embryo.

b. A human embryo or unborn child, at any stage of development, W

ilized human av in which the experiment or procedure is not related to the

G) beneficial treatment of the human embryo or unborn child.

()

Hincluding a traa splan7 procedune.
5 A procedm}{ that uses fetal tissue or organs/\;ndwﬁng,a»@spﬂant/

@ l? \—01%6/‘ fha/) Fe:/'a frsSue or 0/‘5445 4barg\slomﬁmeaqg
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6. The withholding or withdrawal of nutrition or hydration, u les@ ,>

administration of nutrition or hydration is medically contraindicated,
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February 8, 1999

MEMORANDUM

To: Mary Klaver
From: Mark Kunkel
Subject: Defintions

There are no definitions of “stillbirth” or “miscarriage” in the statutes. Note that
the department of health and family services defines “stillbirth” as “a fetus born dead,
irrespective of the duration of pregnancy, with death indicated by the fact that after
expulsion or extraction from the woman, the fetus does not breathe or show any other
evidence of life such as beating of the heart, pulsation of the umbilical cord or definite
movement of the voluntary muscles.” Section HSS 135.02 (21), Wis. adm. code. Also,
Merriam Webster’s on-line dictionary defines “miscarriage” as a “spontaneous
expulsion of a human fetus before it is viable and especially between the 12th and 28th
weeks of gestation” and “stillbirth” as “the birth of a dead fetus”.
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AN ACT to renumber and amend 111.337 (1), 253.09 (1), 441.06 (6) and 448.03
(5) (a); to amend 253.09 (title), 253.09 (2), 253.09 (3), 253.09 (4) (a), 253.09 (4)
(b)1.,253.09(4) (b) 2.,441.06 (title) and 448.03 (5) (title); and o create 111.337
(1g), 111.337 (1r) (b), 253.09 (1g), 253.09 (1r) (a) 1. to 7., 441.06 (6) (a) to (g),
441.06 (7), 448.03 (5) (a) 1. to 7., 448.03 (5) (am) and 450.135 of the statutes;
relating to: employment discrimination based on creed and exemption from
liability and discipline for physicians, nurses, pharmacists, other health care
providers and hospital employes who refuse to participate in sterilization,

abortion, assisted suicide and other procedures on moral or religious grounds.

Analysis by the Legislative Reference Bureau

Under current law, with certain exceptions, an employer may not engage in
employment discrimination based on creed. “Creed” is defined as a system of
religious beliefs, including moral or ethical beliefs about right and wrong, that a
person sincerely holds with the strength of traditional religious views. Employment
discrimination based on creed is defined to include refusing to reasonably
accommodate an employe’s or prospective employe’s religious observances or
practices unless the employer can demonstrate that the accommodation would pose
an undue hardship.
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involve the destruction of a human embryo or that involvela human embryo or
unborn child but do not relate to the beneficial treatment of the human embryo or
unborn child; 5) procedures using fetal tissue or organg; 6) withholding or
withdrawing nutrition or hydration under certain circumstances; or 7) acts causing
or assisting in the death of an individual, including assisted suicide, euthanasia or
mercy killing. There is no exception for an employer to show that the refusal poses
an undue hardship.

Under current law, hospitals, certain health care professionals and hospital
employes may not, under certain circumstances, be required to participate in
procedures involving sterilization or the removal of a human embryo or fetus.
Specifically, a hospital may not be required to admit a patient or allow the use of its
facilities for such a procedure. In addition, physicians and other hospital employes
who object, in writing, to participating in such a procedure on moral or religious
grounds may not be disciplined for refusing to participate in the procedure. Also, a
hospital, school or employer may not take any disciplinary action regarding
employment, staff or student status against a person who refuses to participate in
such a procedure if the refusal is based on moral or religious precepts. Finally, under
current law, a hospital and the following persons are exempt from liability for
damages that result from a refusal to perform such a procedure if the refusal is based
on religious or moral precepts: persons employed by or associated with the staff of
a hospital, physicians and other health care professionals licensed or certified by the
medical examining board in the department of regulation and licensing (DORL) and
registered nurses licensed by the board of nursing in DORL.

This bill expands all of the provisions described above regarding hospitals,
health care professionals and hospital employes to include a refusal to participate,".,
based on moral or religious grounds, in any of the seven activities described above
with respect to employment discrimination based on creed. Also, the bill provides
that pharmacists licensed by the pharmacy examining board in DORL are exempt
from liability for damages that result from a refusal to participate in any of the seven
activities if the refusal is based on religious or moral precepts, in addition to
physicians and other health care professionals licensed or certified by the medical
examining board and registered nurses licensed by the board of nursing.

Finally, the bill specifies that the medical examining board, board of nursing,
pharmacy examining board or DORL may not take any disciplinary action against
any of the following who, in writing, refuse, or state an intention to refuse, to
participate in any of the seven activities if the refusal is based on moral or religious
grounds: a physician or other health care professional licensed or certified by the
medical examining board, registered nurse licensed by the board of nursing or
pharmacist licensed by the pharmacy examining board. Under the bill, the medical
examining board may not take disciplinary action against a physician who makes
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such a refusal even if the physician refuses to transfer a patient who has executed
a declaration authorizing the withholding or withdrawal of life-sustaining
procedures or feeding tubes, or who has executed a power of attorney for health care
instrument consenting to the withholding or withdrawal of feeding tubes, to another
physician who will comply with the declaration or instrument. Under current law,
under certain circumstances, a physician who refuses to transfer such a patient to
another physician is subject to discipline for unprofessional conduct.

For further information see the state fiscal estimate, which will be printed as
an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SEcTION 1. 111.337 (1) of the statutes is renumbered 111.337 (1r) (intro.) and
amended to read:
111.337 (1r) (intro.) Employment discrimination because of creed includes, but

is not limited to, refusing any of the following:

(a) Refusing to reasonably accommodate an employe’s or prospective employe’s
religious observance or practice unless the employer can demonstrate that the
accommodation would pose an undue hardship on the employer’s program,
enterprise or business.

SECTION 2. 111.337 (1g) of the statutes is created to read:

111.337 (1g) In this section:

(a) “Health care provider” means any of the following:

1. Anindividual licensed, registered, permitted or certified by the department
of health and family services or the department of regulation and licensing to provide
health care services in this state.

2. An individual who provides health care services as directed, supervised or

inspected by an individual specified in subd. 1.
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recommend A

(&; ;‘Participate in” means to perform, assist in,,ﬁ)unsel in favor of, make
¢

referrals for, prescribe, dispense or administer drugs for, or otherwise promote,
encourage or aid.
SECTION 3. 111.337 (1r) (b) of the statutes is created to read:
111.337 (1r) (b) Discriminating against any health care provider by engaging
in any of the actions prohibited under s. 111.322 on the basis of the health care
. wiethe, oc 1ot 1A wer 17/\
provider’s Wefusal, or M statement of an intention to refus/ej based on
his or her creed, to participate in any of the following:
1. A sterilization procedure.

2. A procedure involving a drug or device that may prevent the implantation

of a fertilized hux'nan ovum. | /N c E A T l—/ ‘_@

3. An abortion, as defined in s. 253.10 (2) (a).

4. An experiment or medical procedur; involving any of the following:

a. The destruction of a humal‘/lv,,enﬂ;;yfo.

b. A human embryo or‘ﬁﬁgrn child, at any stage of development, W
W which the experiment or procedure is not related to the
bej}ﬁ}al{atment of the human embryo or un]c;orn child.

/‘I': Loy ' [ 7o

ans, includipge=s
= , S AT
T ‘ / ceed e
6. The withholding or withdrawal of nutrition or hydratlon unless the
administration of nutrition or hydration is medically contraindicated.
7. An act that causes or assists in causing the death of an individual, such as

by assisted suicide, euthanasia or mercy killing.

SECTION 4. 253.09 (title) of the statutes is amended to read:

v
o



S ot s W N

o

10
11
12
13
14
15
16
17
18
19
20
21
22

24
25

1999 — 2000 Legislature R s
BILL SECTION 4
253.09 (title) Abertion—refused Refusal to participate in certain
ractices; no liability; no discrimination.
SECTION 5. 253.09 (1) of the statutes is renumbered 253.09 (1r) (a) (intro.) and
amended to read:
253.09 (1r) (a) (intro.) No hospital shall be is required to admit any patient or
to allow the use of the hospital facilities for the purpose of performing a-sterilization

procedure-or removing-a-human-embryoor fetus. any of the following:

(b) A physician or any other person who is a member of or associated with the

staff of a hospital, or any employe of a hospital in which such-a—procedure the
performance of an activity specified in par. (a) 1. to 7. has been authorized, who shall

such-a-procedure, in writing, refuses, or states an intention to refuse, to participate
in the activity on moral or religious grounds shall not be required to participate in

such-medical procedure;and the activity.
(c) A physician or any other person who is a member of or associated with the
staff of a hospital, or any employe of a hospital, is immune from liability for any

damage caused by, and may not be subjected to any disciplinary or recriminatory
action based on, the refusal of anysuch the person to participate thereinshall-net

par. (a) 1. to 7. on moral or religious grounds.

SECTION 6. 253.09 (1g)of the statutes is created to read:

(Pl

253.09 (1g) In this sectionjff participate in” means to perform, assist in,{counsel

in favor of, make referrals for, prescribe, dispense or administer drugs for, or

otherwise promote, encourage or aid.

INSERT $5-33
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SECTION 7. 253.09 (1r) (a) 1. to 7. of the statutes are created to read:

253.09 (Ir) (a) 1. A sterilization procedure.

2. A procedure involving a drug or device that may prevent the implantation

of a fertilized human ovum.

3. An abortion, as defined in s. 253.10 (2) (a).

4. An experiment or medical procedure involving any of the following:

a. The destruction of a human embryo.

b. A human embryo or unborn child, at any stage of development,M.\d'}ng\a]
extilide a in which the experiment or procedure is not related to the

beneficial treatment of the human embryo or unborn child.

ST TIrNQroans

EAT (o —1I

o) 2

(A

6. The withholding or withdrawal of nutrition or hydration, unless the
administration of nutrition or hydration is medically contraindicated.
7. An act that causes or assists in causing the death of an individual, such as

by assisted suicide, euthanasia or mercy killing.

SECTION 8. 253.09 (2) of the statutes is amended to read:

253.09 (2) Ne A hospital or employe of any a hospital shall be liable for any civil

damages-resulting from is immune from liability for any damage caused by a refusal

persen;ifsuch participate in an activity specified in sub. (1r) (a) 1. to 7., if the refusal

is based on religious or moral precepts.
SECTION 9. 253.09 (3) of the statutes is amended to read:
253.09 (3) No hospital, school or employer may discriminate against any

person with regard to admission, hiring or firing, tenure, term, condition or privilege
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1 of employment, student status or staff status on the ground that the perSOnM
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in an activity specified in sub. (1r) (a) 1. to 7., if the refusal is based on religious or

, or states an intention to refuse‘ articipate
t\

moral precepts. ; ey
precep w/wd@\or,\ﬁmwm'f"\jg

SECTION 10. 253.09 (4) (a) of the statutes is amended to read:
253.09 (4) (a) Such individual to perform-er-assist-in-the-performance of any

bus participate in an

activity specified in sub. (1r)(a) 1. to 7., if the individual’s performance-or-assistance
participation in the perfermance-of such-a-procedurewould be activity is contrary to

the individual’s religious beliefs or moral convictions; or

SECTION 11. 253.09 (4) (b) 1. of the statutes is amended to read:
253.09 (4) (b) 1. Make its facilities available for the-performanceof any

tus an individual to

participate in an activity specified in sub. (1r) (a) 1. to 7., if the performance of such

a-procedure-in-such facilities-is-prohibited-by the entity prohibits the activity from
taking place in the facilities on the basis of religious beliefs or moral convictions; or

SECTION 12. 253.09 (4) (b) 2. of the statutes is amended to read:

253.09 (4) (b) 2. Provide any personnel forthe performance-orassistanceinthe
pe%fepmane&eﬁany—stemhzat}ea—pmeedureepas&staﬂee to participate in an activity
specified in sub. (1r) (a) 1. to 7., if the performance or-assistance-in-the performanece

be activity is contrary to the religious beliefs or moral convictions of suech the

personnel.

SECTION 13. 441.06 (title) of the statutes is amended to read:
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441.06 (title) Licensure; civil liability and disciplinary exemption. ( @

SECTION 14. 441.06 (6) of the statutes is renumbered 441.06 (6)f(intro.) and

3 amended to read: C Ig‘)

@ 441.06 (6)61:1'0.) Neo A person licensed as a registered nurse under this section
5 is b ivi i immune from liability for any damage

6 caused by his or her refusal to perform sterilization proceduresor toremove-or-aid

tecommena
7 i , assist in:‘counsel 1n favor

8 of, make referrals for, prescribe, dispense or administer drugs for, or otherwise

9 promote, encourage or aid any of the following, if the refusal is based on religious or

moral precepts-: (B} l. +O =+,

SECTION 15. 441.06 (6) é@tafm)[of the statutes are created to read:

(o) lr
Cl_AZJ 441.06 (6) &{ A sterilization procedure.
@ M Aap'rocedure involving a drug or device that may prevent the implantation
14 of a fertilized human ovum.
3.
@ /@-(An abortion, as defined in s. 253.10 (2) (a).
H,
@ €A /An experiment or medical procedure involving any of the following:
G
17 The destruction of a human embryo.
:. &{&MJ
@ 1A human embryo or unborn child, at any stage of development, }
@ H huny in which the experiment or procedure is not related to the
20 beneficial treatment of the human embryo or unborn child.

24 administration of nutrition or hydration is medically contraindicated.
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@ 4&)[ An act that causes or assists in causing the death of an individual, such as
2 by assisted suicide, euthanasia or mercy killing.

SECTION 16. 441.06 (7) of the statutes is created to read:

4 441.06 (7) A person licensed as a registered nurse under this section who, in
5 writing, refuses, or states an intention to refuse, on moral or religious grounds to
6 engage in a practice of professmnal nursing that is related to an activity specified in
@ sub. (6) ’Fh\all not I:L; ref;?nred' to engage in the practice with respect to the
8 activity and may not be disciplined by the board or the department for refusing or
9 stating an intention to refuse to engage in the practice with respect to the activity.
10 SECTION 17. 448.03 (5) (title) of the statutes is amended to read:
11 448.03 (5) (title) CIVIL LIABILITY AND DISCIPLINARY EXEMPTION; CERTAIN MEDICAL
12 PROCEDURES AND REPORTS. aC
@ SECTION 18. 448.03 (5) (a) of the statutes is renumbered 448.03 (5) (ﬁntro.)
14 and amended to read:
@Q 448.03 (5) (4) (intro.) Ne A person licensed or certified under this subchapter
16 shall be liable for anycivil damagesresulting from-such is immune from liability for
17 any damage caused by the person’s refusal to perform
18  removeoraidintheremovalofahumanembr h, assist

fecomme ~rd 9
19 in.[counsel in favor of, make referrals for, prescribe, dispense or administer drugs for.

20 or otherwise promote, encourage or aid any of the following if the refusal is based on

eligious or moral precepts::

al
SECTION 19. 448. 03 (5) (4 1. to 7. of the statutes are created to read:

r
448.03 (5) @) 1. A sterilization procedure.
2. A procedure involving a drug or device that may prevent the implantation

25 f a fertilized human ovum. J
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3. An abortion, as defined in s. 253.10 (2) (a).

4. An experiment or medical procedure involving any of the following:

a. The destruction of a human embryo.
b. A human embryo or unborn child, at any stage of development,wmg-}

/fé?ﬁﬁzadﬁmma(bmm% which the experiment or procedure is not related to the

beneficial treatment of the human embryo or unborn child.

6. The withholding or withdrawal of nutrition or hydration, unless the

administration of nutrition or hydration is medically contraindicated.

7. An act that causes or assists in causing the death of an individual, such as
by assisted suicide, euthanasia or mercy killing.

SECTION 20. 448.03 (5) (am) of the statutes is created to read:

448.03 (5) (am) A person licensed or certified under this subchapter who, in
writing, refuses, or states an intention to refuse, on moral or religious grounds to
engage in a practice within the scope of his or her license or certification that is

v
related to an activity specified in par. (f) 1. to 7. shall not be required to engage in

the practice with respect to the activity and, notwithstanding s. 154.07 (1) (a) 3. or
155.50 (1) (b), may not be disciplined by the board or the department for refusing or
stating an intention to refuse to engage in the practice with respect to the activity,
SECTION 21. 450.135 of the statutes is created to read:
450.135 Pharmacist’s refusal to be involved in certain activities
A person licensed as a pharmacist under this chapter isimmune from liability for any
damage caused by his or her refusal to be involved in the performance of, assistance

in,{ counseling in favor of, making referrals for, prescribing, dispensing or
A

f?Cd‘rY)mmﬂﬂ'/"'m OF)
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1 administering drugs for, or otherwise promoting, encouraging or aiding any of the
2 following, if the refusal is based on religious or moral precepts:
3 (a) A sterilization procedure.
4 (b) A procedure involving a drug or device that may prevent the implantation
5 of a fertilized human ovum.
6 (¢) An abortion, as defined in s. 253.10 (2) (a).
7 (d) An experiment or medical procedure involving any of the following:
8 1. The destruction of a human embryo.

2. A human embryo or unborn child, at any stage of development, iﬂohd'mgj’

Wich the experiment or procedure is not related to the

11 beneficia

ent of the human embryo or unborn child.

1 S 11

13 ~vselT [~ D

14 (f) The withholding or withdrawal of nutrition or hydration, unless the
15 administration of nutrition or hydration is medically contraindicated.

16 (g) An act that causes or assists in causing the death of an individual, such as
17 by assisted suicide, euthanasia or mercy killing.

@ sgr A} person licensed as a pharmacist under this chapter who, in writing,
19 refuses, or states an intention to refuse, on moral or religious grounds to engage in
20 a practice of pharmacy that is related to an activity specified in sub. (ﬁ(a) to(g) shall
21 not be required to engage in the practice with respect to the activity and may not be
22 disciplined by the board or department for refusing or stating an intention to refuse
23 to engage in the practice with respect to the activity.

24 SECTION 22. Initial applicability.
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(1) This act first applies to refusals or statements of an intention to refuse that
are made on the effective date of this subsection.

(END)



= W N

O 0w I & O

10
11
12
13
14
15
16
17
18
19
20

1999-2000 DRAFTING INSERT LRB-0406/2ins
FROM THE MDK:...:...
LEGISLATIVE REFERENCE BUREAU

v

other than fetal tissue or organs from a stillbirth, spontaneous abortion or
miscarriage

INSERT 2A:

INSERT 4-1:v"

(b) “Human exﬁbryo” includes a fertilized human ovum and a human embryo
created with the assistance of technology such as a cloning procedure using the
nucleus of a human cell.

INSERT 4-18: ¢

5. A procedure, including a transplant procedure, that uses fetal tissue or
organs othe‘/r than fetal tissue or organs from a stillbirth, spont;meous abortion or
miscarriage.

INSERT 5-23: v
[
(a) “Human embryo” has the meaning given in s. 111.337 (1g) (b).
INSERT 6-11: &~

5. A procedure, including a transplant procedure, that uses fetal tissue or
organs other than fetal tissue or organs from a stillbirth, spontaneous abortion or
miscarriage.

INSERT 8-10:

SECTION 1. 441.06 (6) (a) of the statutes is created to read:

441.06 (6) (a) In this subsection, “human embryo” has the meaning given in s.
111.337 (1) ().” J

INSERT 8-21:
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5. A procedure, including a transplant procedure, that uses fetal tissue or
organs other than fetal tissue or organs from a stillbirth, spontaneous abortion or
miscarriage.

INSERT 9-21: v

SECTION 2. 448.03 (5) (ag) of the statutes is created to read:

448.03 (5) (ag) In this subsection, “human embryo” has the meaning given in
s. 111.337 (1g) (b).~

INSERT 10-7: L~
5. A procedure, including a transplant procedure, that uses fetal tissue or

organs other than fetal tissue or organs from a stillbirth, spontaneous abortion or

miscarriage.

INSERT 10-22: e
) In this section, “human embryo” has the meaning given in s. 111.337 (1g)
(b).”

~ INSERT 11-%2:
(e) A procedure, including a transplant procedure, that uses fetal tissue or
organs other than fetal tissue or organs from a stillbirth, spontaneous abortion or

miscarriage.
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AN ACT to reniimber and amend 111.337 (1), 253.09 (1), 441.06 (6) and 448.03
(5) (a); to amend 253.09 (title), 253.09 (2), 253.09 (3), 253.09 (4) (a), 253.09 (4)
(b) 1.,253.09 (4) (b) 2.,441.06 (title) and 448.03 (5) (title); and Zo create 111.337
(1g), 111.337 (1r) (b), 253.09 (1g), 253.09 (1r) (a) 1. to 7., 441.06 (6) (a), 441.06
(6) (b) 1. to 7., 441.06 (7), 448.03 (5) (ag), 448.03 (5) (am), 448.03 (5) (ar) 1. to 7.
and 450.135 of the statutes; relating to: employment discrimination based on
creed and exemption from liability and discipline for physicians, nurses,
pharmacists, other health care providers and hospital employes who refuse to
participate in sterilization, abortion, assisted suicide and other procedures on

moral or religious grounds.

Analysis by the Legislative Reference Bureau

Under current law, with certain exceptions, an employer may not engage in
employment discrimination based on creed. “Creed” is defined as a system of
religious beliefs, including moral or ethical beliefs about right and wrong, that a
person sincerely holds with the strength of traditional religious views. Employment
discrimination based on creed is defined to include refusing to reasonably



1999 — 2000 Legislature -2- LRB-0406/2
MDK:kg:ijs
BILL

accommodate an employe’s or prospective employe’s religious observances or
practices unless the employer can demonstrate that the accommodation would pose
an undue hardship.

This bill expands the definition of employment discrimination based on creed
to include discriminating against a health care provider on the basis of his or her -
refusal, based on creed, to participate in any of the following activities: 1)
sterilization procedures; 2) certain procedures that prevent the implantation of a
fertilized human ovum; 3) abortions; 4) experiments or medical procedures that
involve the destruction of a human embryo or that involve a human embryo or
unborn child but do not relate to the beneficial treatment of the human embryo or
unborn child; 5) procedures using fetal tissue or organs other than fetal tissue or
organs from a stillbirth, spontaneous abortion or miscarriage; 6) withholding or
withdrawing nutrition or hydration under certain circumstances; or 7) acts causing
or assisting in the death of an individual, including assisted suicide, euthanasia or
mercy killing. There is no exception for an employer to show that the refusal poses
an undue hardship.

Under current law, hospitals, certain health care professionals and hospital
employes may not, under certain circumstances, be required to participate in
procedures involving sterilization or the removal of a human embryo or fetus.
Specifically, a hospital may not be required to admit a patient or allow the use of its
facilities for such a procedure. In addition, physicians and other hospital employes
who object, in writing, to participating in such a procedure on moral or religious
grounds may not be disciplined for refusing to participate in the procedure. Also, a
hospital, school or employer may not take any disciplinary action regarding
employment, staff or student status against a person who refuses to participate in
such a procedure if the refusal is based on moral or religious precepts. Finally, under
current law, a hospital and the following persons are exempt from liability for
damages that result from a refusal to perform such a procedure if the refusal is based
on religious or moral precepts: persons employed by or associated with the staff of
a hospital, physicians and other health care professionals licensed or certified by the
medical examining board in the department of regulation and licensing (DORL) and
registered nurses licensed by the board of nursing in DORL.

This bill expands all of the provisions described above regarding hospitals,
health care professionals and hospital employes to include a refusal to participate,
based on moral or religious grounds, in any of the seven activities described above
with respect to employment discrimination based on creed. Also, the bill provides \/
that pharmacists licensed by the pharmacy examining board in DORL are exempt
from liability for damages that result from a refusal to participate in any.of the seve
activities if the refusal is based on religious or moral precept

_physicians and other health care professionals licensed or certified by the medical
examining board and registered nurses licensed by the board of nursir?fz

Finally, the bill specifies that the medical examining board, board'ofnursing, ~
pharmacy examining board or DORL may not take any disciplinary acti

against o
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grounds: a physician or other health care professional licensed or certified by the
medical examining board, registered nurse licensed by the board of nursing or
pharmacist licensed by the pharmacy examining board. Under the bill, the medical
examining board may not take disciplinary action against a physician who makes
such a refusal even if the physician refuses to transfer a patient who has executed
a declaration authorizing the withholding or withdrawal of life—sustaining
procedures or feeding tubes, or who has executed a power of attorney for health care
instrument consenting to the withholding or withdrawal of feeding tubes, to another
physician who will comply with the declaration or instrument. Under current law,
under certain circumstances, a physician who refuses to transfer such a patient to
another physician is subject to discipline for unprofessional conduct.

For further information see the state fiscal estimate, which will be printed as
an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 111.337 (1) of the statutes is renumbered 111.337 (1r) (intro.) and
amended to read:

111.337 (1r) (intro.) Employment discrimination because of creed includes, but
is not limited to, refusing any of the following:

(a) Refusing to reasonably accommodate an employe’s or prospective employe’s
religious observance or practice unless the employer can demonstrate that the
accommodation would pose an undue hardship on the employer’s program,
enterprise or business.

SECTION 2. 111.337 (1g) of the statutes is created to read:

111.337 (1g) In this section:

(a) “Health care provider” means any of the following:

1. Anindividual iicensed, registered, permitted or certified by the dep\artment
of health and family services or the department of regulation and licensing to provide

health care services in this state.
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2. An individual who provides health care services as directed, supervised or
inspected by an individual specified in subd. 1.

(b) “Human embryo” includes a fertilized human ovum and a human embryo
created with the assistance of technology such as a cloning procedure using the
nucleus of a human cell.

(c) “Participate in” means to perform, assist in, recommend, counsel in favor
of, make referrals for, prescribe, dispense or administer drugs for, or otherwise
promote, encourage or aid.

SECTION 3. 111.337 (1r) (b) of the statutes is created to read:

111.337 (1r) (b) Discriminating against any health care provider by engaging
in any of the actions prohibited under s. 111.322 on the basis of the health care
provider’s refusal, or statement of an intention to refuse, whether or not in writing,
based on his or her creed, to participate in any of the following:

1. A sterilization procedure.

2. A procedure involving a drug or device that may prevent the implantation
of a fertilized human ovum.

3. An abortion, as defined in s. 253.10 (2) (a).

4. An experiment or medical procedure involving any of the following:

a. The destruction of a human embryo.

b. A human embryo or unborn child, at any stage of development, in which the
experiment or procedure is not related to the beneficial treatment of the human
embryo or unborn child.

5. A procedure, including a transplant procedure, that uses fetal tissue or
organs other than fetal tissue or organs from a stillbirth, spontaneous abortion or

miscarriage.
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6. The withholding or withdrawal of nutrition or hydration, unless the
administration of nutrition or hydration is medically contraindicated.

7. An act that causes or assists in causing the death of an individual, such as
by assisted suicide, euthanasia or mercy killing.

SECTION 4. 253.09 (title) of the statutes is amended to read:

253.09 (title) Abeortion refused Refusal to participate in certain

ractices; no liability; no discrimination.

SECTION 5. 253.09 (1) of the statutes is renumbered 253.09 (1r) (a) (intro.) and
amended to read:

253.09 (1r) (a) (intro.) No hospital shall be is required to admit any patient or
to allow the use of the hospital facilities for the purpose of performing a-sterilization
procedure-or removing a-human-embrye-oer-fetus- any of the following:

(b) A physician or any other person who is a member of or associated with the

staff of a hospital, or any employe of a hospital in which such-a—procedure the
performance of an activity specified in par. (a) 1. to 7. has been authorized, who shall

such-a-procedure, in writing, refuses, or states an intention to refuse, to participate

in the activity on moral or religious grounds shall not be required to participate in

such-medical procedure;,and the activity.
(c) A physician or any other person who is a member of or associated with the
staff of a hospital, or any employe of a hospital, is immune from liability for any

damage caused by, and may not be subjected to any disciplinary or recriminatory
action based on, the refusal of anysuch the person to participate therein-shall-net
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disciplinary or recriminatory action-against-such-person in an activity specified in

par. (a) 1. to 7. on moral or religious grounds.
SECTION 6. 253.09 (1g) of the statutes is created to read.

(b) “Participate in” means to perform, assist in, recommend, counsel in favor

253.09 (1g) In this section:

(a) “Human embryo’

of, make referrals for, prescribe, dispense or administer drugs for, or otherwise
promote, encourage or aid.

SECTION 7. 253.09 (1r) (a) 1. to 7. of the statutes are created to read:

253.09 (Ir) (a) 1. A sterilization procedure.

2. A procedure involving a drug or device that may prevent the implantation
of a fertilized human ovum.

3. An abortion, as defined in s. 253.10 (2) (a).

4. An experiment or medical procedure involving any of the following:

a. The destruction of a human embryo.

b. A human embryo or unborn child, at any stage of development, in which the
experiment or procedure is not related to the beneficial treatment of the human
embryo or unborn child.

5. A procedure, including a transplant procedure, that uses fetal tissue or
organs other than fetal tissue or organs from a stillbirth, spontaneous abortion or
miscarriage.

6. The withholding or withdrawal of nutrition or hydration, unless the
administration of nutrition or hydration is medically contraindicated.

7. An act that causes or assists in causing the death of an individual, such as

by assisted suicide, euthanasia or mercy killing.
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SECTION 8. 253.09 (2) of the statutes is amended to read:

253.09 (2) No A hospital or employe of any a hospital shall beliable foranyeivil
damagesresulting from is immune from liability for any damage caused by a refusal

person;ifsuch participate in an activity specified in sub. (I1r)(a) 1. to 7., if the refusal

is based on religious or moral precepts. />\
SECTION 9. 253.09 (3) of the statutes is amended to read; ———

253.09 (8) No hospital, school or employer may djécriminate against any
person with regard to admission, hiring or firing, tenure, ferm, condition or privilege

of employment, student status or staff status on the grgund that the person refuses

a aValaVaahaaVata¥a a lWa Nnariorm-nrocad a a a aVallfa ho aVaa¥Vs a -
- v S TEe A - v 21O - - I -p oo - - c - - =

embrye—or—fetus, or states an intention to refuse whether or not in writing, to
participate in an activity specified in sub. (1r) (a) 1. to 7., if the refusal is based on
religious or moral precepts.
SECTION 10. 253.09 (4) (a) of the statutes is amended to read:
253.09 (4) (a) Such individual to perform-orassist-inthe-performance-of-any
bus participate in an
activity specified in sub. (1r) (a) 1. to 7., if the individual’s performanece-or-assistance
participation in the performanece-of such-a-procedure-would be activity is contrary to

the individual’s religious beliefs or moral convictions; or

SEcCTION 11. 253.09 (4) (b) 1. of the statutes is amended to read:

253.09 (4) (b) 1. Make its facilities available for the—performance—of-any

an individual to

participate in an activity specified in sub. (1r) (a) 1. to 7., if the performance-of such
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a-procedure-in-such facilities-is-prohibited by-the entity prohibits the activity from
taking place in the facilities on the basis of religious beliefs or moral convictions; or

SEcTION 12. 253.09 (4) (b) 2. of the statutes is amended to read:

253.09 (4) (b) 2. Provide any personnel forthe performance-orassistaneceinthe
performance-of any sterilization procedureor-assistance to participate in an activity
specified in sub. (1r) (a) 1. to 7., if the performance-orassistance-in-the performance

be activity is contrary to the religious beliefs or moral convictions of suech the

personnel.

SECTION 13. 441.06 (title) of the statutes is amended to read:

441.06 (title) Licensure; civil liability and disciplinary exemption.

SECTION 14. 441.06 (6) of the statutes is renumbered 441.06 (6) (b) (intro.) and
amended to read:

441.06 (6) (b) (intro.) Ne A person licensed as a registered nurse under this
section is liable for any eivil damages-resulting from immune from liability for any
damage caused by his or her refusal to perform sterilization-procedures-or-toremeve

on, assistin, recommend,

counsel in favor of, make referrals for, prescribe, dispense or administer drugs for,

or otherwise promote, encourage or aid any of the following, if the refusal is based
v/

on religious or moral precepts-:

SECTION 15. 441.06 (6) (a) of the statutes is created 0 read:

441.06 (6) (a) In this subsection, “human embryo”
F1 8 3L gl

SECTION 16. 441.06 (6) (b) 1. to 7. of the statutes are created to read:

441.06 (8) (b) 1. A sterilization procedure.

/,@
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2. A procedure involving a drug or device that may prevent the implantation
of a fertilized human ovum.

3. An abortion, as defined in s. 253.10 (2) (a).

4. An experiment or medical procedure involving any of the following:

a. The destruction of a human embryo.

b. A human embryo or unborn child, at any stage of development, in which the
experiment or procedure is not related to the beneficial treatment of the human
embryo or unborn child.

5. A procedure, including a transplant procedure, that uses fetal tissue or
organs other than fetal tissue or organs from a stillbirth, spontaneous abortion or
miscarriage.

6. The withholding or withdrawal of nutrition or hydration, unless the
administration of nutrition or hydration is medically contraindicated.

7. An act that causes or assists in causing the death of an individual, such as
by assisted suicide, euthanasia or mercy killing.

SECTION 17. 441.06 (7) of the statutes is created to read:

441.06 (7) A person licensed as a registered nurse under this section who, in
writing, refuses, or states an intention to refuse, on moral or religious grounds to
engage in a practice of professional nursing that is related to an activity specified in
sub. (6) (b) 1. to 7. shall not be required to engage in the practice with respect to the
activity and may not be disciplined by the board or the department for refusing or
stating an intention to refuse to engage in the practice with respect to the activity.

SECTION 18. 448.03 (5) (title) of the statutes is amended to read:

448.03 (5) (title) CIVIL LIABILITY AND DISCIPLINARY EXEMPTION; CERTAIN MEDICAL

PROCEDURES AND REPORTS.
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SECTION 19. 448.03 (5) (a) of the statutes is renumbered 448.03 (5) (ar) (intro.)

and amended to read:

448.03 (5) (ar) (intro.) Ne A person licensed or certified under this subchapter

is immune from liability for

any damage caused by the person’s refusal to perform sterilization procedures-orto

in, recommend, counsel in favor of, make referrals for, prescribe, dispense or

administer drugs for, or otherwise promote, encourage or aid any of the following if

the refusal is based on religious or moral precepts-:

SECTION 20. 448.03 (5) (ag) of the statutes is created to rea

448.03 (5) (ag) In this subsection, “human embryo”
SR AT,

SECTION 21. 448.03 (5) (am) of the statutes is created to read:

448.03 (5) (am) A person licensed or certified under this subchapter who, in
writing, refuses, or states an intention to refuse, on moral or religious grounds to
engage in a practice within the scope of his or her license or certification that is
related to an activity specified in par. (ar) 1. to 7. shall not be required to engage in
the practice with respect to the activity and, notwithstanding s. 154.07 (1) (a) 3. or
155.50 (1) (b), may not be disciplined by the board or the department for refusing or
stating an intention to refuse to engage in the practice with respect to the activity.

SECTION 22. 448.03 (5) (ar) 1. to 7. of the statutes are created to read:

448.03 (5) (ar) 1. A sterilization procedure.

2. A procedure involving a drug or device that may prevent the implantation
of a fertilized human ovum.

3. An abortion, as defined in s. 253.10 (2) (a).
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4. An experiment or medical procedure involving any of the following:

a. The destruction of a human embryo.

b. A human embryo or unborn child, at any stage of development, in which the
experiment or procedure is not related to the beneficial treatment of the human
embryo or unborn child.

5. A procedure, including a transplant procedure, that uses fetal tissue or
organs other than fetal tissue or organs from a stillbirth, spontaneous abortion or
miscarriage.

6. The withholding or withdrawal of nutrition or hydration, unless the
administration of nutrition or hydration is medically contraindicated.

7. An act that causes or assists in causing the death of an individual, such as
by assisted suicide, euthanasia or mercy killing. v,

SECTION 23. 450.135 of the statutes is created to read:

(2) A person licensed as a pharmacist under this chapter is immune from
liability for any damage caused by his or her refusal to be involved in the performance
of, assistance in, recommendation of, counseling in favor of, making referrals for,
prescribing, dispensing or administering drugs for, or otherwise promoting,
encouraging or aiding any of the following, if the refusal is based on religious or moral
precepts:

(a) A sterilization procedure.

(b) A procedure involving a drug or device that may prevent the implantation

of a fertilized human ovum.

(¢) An abortion, as defined in s. 253.10 (2) (a).
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(d) An experiment or medical procedure involving any of the following:

1. The destruction of a human embryo.

2. A human embryo or unborn child, at any stage of development, in which the
experiment or procedure is not related to the beneficial treatment of the human
embryo or unborn child.

(e) A procedure, including a transplant procedure, that uses fetal tissue or
organs other than fetal tissue or organs from a stillbirth, spontaneous abortion or
miscarriage.

() The withholding or withdrawal of nutrition or hydration, unless the
administration of nutrition or hydration is medically contraindicated.

(g) An act that causes or assists in causing the death of an individual, such as
by assisted suicide, euthanasia or mercy killing.

(8) A person licensed as a pharmacist under this chapter who, in writing,
refuses, or states an intention to refuse, on moral or religious grounds to engage in
a practice of pharmacy that is related to an activity speciﬁedrin sub. (2) (a) to (g) shall
not be required to engage in the practice with respect to the activity and may not be
disciplined by the board or department for refusing or stating an intention to refuse
to engage in the practice with respect to the activity.

SECTION 24. Initial applicability.

(1) This act first applies to refusals or statements of an intention to refuse that
are made on the effective date of this subsection.

(END)
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m, the bill changes the exemptions from liability under current law for
INSERT A.2:

0
*’\T)P so that they are consistent with the exemption under the bill for pharmacists.
INSERT 6-5:

"%Paincludes a fertilized human ovum and a human embryo created with the
assistance of technology such as a cloning procedure using the nucleus of a human
cell.

INSERT 8-22:

":')g includes a fertilized human ovum and a human embryo created with the
assistance of technology such as a cloning procedure using the nucleus of a human
cell.

INSERT 10-11:

'\fincludes a fertilized human ovum and a human embryo created with the
assistance of technology such as a cloning procedure using the nucleus of a human
cell.

INSERT 11-15:
\I,gincludes a fertilized human ovum and a human embryo created with the

assistance of technology such as a cloning procedure using the nucleus of a human

cell.
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Representative Walker:

This version makes minor changes that were discussed with Mary Klaver.

Mark D. Kunkel

Legislative Attorney

Phone: (608) 266—0131

E—mail: Mark.Kunkel@legis.state.wi.us
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Representative Walker:

This version makes minor changes that were discussed with Mary Klaver.

Mark D. Kunkel

Legislative Attorney

Phone: (608) 266—0131

E—mail: Mark.Kunkel@legis.state.wi.us
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WI RIGHT TO LIFE 414 778 5785
L]
SENT VIA FAX (608-264-8522)
April 7, 1999

To:  Mark Kunkel
From: Mary Klaver -
Re: Conscience Clause Legislation — Redraft

We have discovered an error in the definition of "human embryo"
that is used in the ence clause legislation for Representative Scott

Walker (LRB-040673) and Senator Roger Breske (LRB-2202/2). The
current definition refers to how the embryo is created rather than the

resulting organism.

The best definition is the one currently used in the federal ban on
funding of human embryo research (copy attached). Please substitute the
following definition of "human embryo" throughout both drafts:

"Human embryo" includes any organism that is derived by
fertilization, parthenogenesis, cloning, or any other means from one
or more human gametes or human diploid cells.

Please let me know how soon you can make this change. The
authors wish to start the introduction process as soon as the redrafts are
completed. If you have any questions, please do not hesitate to contact me
at 414-778-5780.

cc:  R¥Mesentative Scott Walker FAX: 608-282-3614)
Senator Roger Breske (FAX: 608-267-0309)

Dedicated successfully since 1968 to advacating for and protecting precious human life.

P.B1/82

Pleuse remember the Wisconsin Right to Life Education Fund 501(c)(3) charity and itx lifesaving programs ut your
estute plan. By doing su, You may be able to achieve significam income, gift or estate rax benefits. Please call vur
development deparniment today for confidential help in successfully implementing the gift plan most suitable for vou.

P
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FY98 Labor-HHS-Education Appropriations
Ban on Federal Funding of Human Embryo Research
(Dickey/Wicker Amendment)

(a) None of the funds made available in this Act may be used for (1) the
creation of a human embryo or embryos for research purposes; or (2)
research in which 2 human embryo or embryos are destroyed, discarded,
or knowingly subjected to risk of injury or death greater than that
allowed for research on fetuses in utero under 45 CFR 46.208(a)(2) and
section 498(b) of the Public Health Service Act (42 U.S.C. 289g(b)).

(b) For purposes of this section, the term “human embryo or embryos”
includes any organism, not protected as a human subject under 45 CFR
46 as of the date of the enactment of this Act, that is derived by
fertilization, parthenogenesis, cloning, or any other means from one or
more human gametes or human diploid cells.

TOTAL P.B2
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1 AN ACT to renumber and amend 111.337 (1), 253.09 (1), 441.06 (6) and 448.03
2 (5) (a); to amend 253.09 (title), 253.09 (2), 253.09 (3), 253.09 (4) (a), 253.09 (4)
3 (b) 1.,253.09 (4) (b) 2.,441.06 (title) and 448.03 (5) (title); and to create 111.337
4 (1g), 111.337 (1r) (b), 253.09 (1g), 253.09 (1r) (a) 1. to 7., 441.06 (6) (a), 441.06
5 (6) (b) 1. to 7., 441.06 (7), 448.03 (5) (ag), 448.03 (5) (am), 448.03 (5) (ar) 1. to 7.
6 and 450.135 of the statutes; relating to: employment discrimination based on
7 creed and exemption from liability and discipline for physicians, nurses,
8 pharmacists, other health care providers and hospital employes who refuse to
9 participate in sterilization, abortion, assisted suicide and other procedures on
10 moral or religious grounds.

Analysis by the Legislative Reference Bureau

Under current law, with certain exceptions, an employer may not engage in
employment discrimination based on creed. “Creed” is defined as a system of
religious beliefs, including moral or ethical beliefs about right and wrong, that a
person sincerely holds with the strength of traditional religious views. Employment
discrimination based on creed is defined to include refusing to reasonably
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accommodate an employe’s or prospective employe’s religious observances or
practices unless the employer can demonstrate that the accommodation would pose
an undue hardship.

This bill expands the definition of employment discrimination based on creed
to include discriminating against a health care provider on the basis of his or her
refusal, based on creed, to participate in any of the following activities: 1)
sterilization procedures; 2) certain procedures that prevent the implantation of a
fertilized human ovum; 3) abortions; 4) experiments or medical procedures that
involve the destruction of a human embryo or that involve a human embryo or
unborn child but do not relate to the beneficial treatment of the human embryo or
unborn child; 5) procedures using fetal tissue or organs other than fetal tissue or
organs from a stillbirth, spontaneous abortion or miscarriage; 6) withholding or
withdrawing nutrition or hydration under certain circumstances; or 7) acts causing
or assisting in the death of an individual, including assisted suicide, euthanasia or
mercy killing. There is no exception for an employer to show that the refusal poses
an undue hardship.

Under current law, hospitals, certain health care professionals and hospital
employes may not, under certain circumstances, be required to participate in
procedures involving sterilization or the removal of a human embryo or fetus.
Specifically, a hospital may not be required to admit a patient or allow the use of its
facilities for such a procedure. In addition, physicians and other hospital employes
who object, in writing, to participating in such a procedure on moral or religious
grounds may not be disciplined for refusing to participate in the procedure. Also, a
hospital, school or employer may not take any disciplinary action regarding
employment, staff or student status against a person who refuses to participate in
such a procedure if the refusal is based on moral or religious precepts. Finally, under
current law, a hospital and the following persons are exempt from liability for
damages that result from a refusal to perform such a procedure if the refusal is based
on religious or moral precepts: persons employed by or associated with the staff of
a hospital, physicians and other health care professionals licensed or certified by the
medical examining board in the department of regulation and licensing (DORL) and
registered nurses licensed by the board of nursing in DORL.

This bill expands all of the provisions described above regarding hospitals,
health care professionals and hospital employes to include a refusal to participate,
based on moral or religious grounds, in any of the seven activities described above
with respect to employment discrimination based on creed. Also, the bill provides
that pharmacists licensed by the pharmacy examining board in DORL are exempt
from liability for damages that result from a refusal to participate in any of the seven
activities if the refusal is based on religious or moral precepts. In addition, the bill
changes the exemptions from liability under current law for physicians and other
health care professionals licensed or certified by the medical examining board and
registered nurses licensed by the board of nursing so that they are consistent with
the exemption under the bill for pharmacists.

Finally, the bill specifies that the medical examining board, board of nursing,
pharmacy examining board or DORL may not take any disciplinary action against
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any of the following who, in writing, refuse, or state an intention to refuse, to
participate in any of the seven activities if the refusal is based on moral or religious
grounds: a physician or other health care professional licensed or certified by the
medical examining board, registered nurse licensed by the board of nursing or
pharmacist licensed by the pharmacy examining board. Under the bill, the medical
examining board may not take disciplinary action against a physician who makes
such a refusal even if the physician refuses to transfer a patient who has executed
a declaration authorizing the withholding or withdrawal of life—sustaining
procedures or feeding tubes, or who has executed a power of attorney for health care
instrument consenting to the withholding or withdrawal of feeding tubes, to another
physician who will comply with the declaration or instrument. Under current law,
under certain circumstances, a physician who refuses to transfer such a patient to
another physician is subject to discipline for unprofessional conduct.

For further information see the state fiscal estimate, which will be printed as
an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SEcTION 1. 111.337 (1) of the statutes is renumbered 111.337 (1r) (intro.) and
amended to read:

111.337 (1r) (intro.) Employment discrimination because of creed includes, but

is not limited to, refusing any of the following:

(a) Refusing to reasonably accommodate an employe’s or prospective employe’s
religious observance or practice unless the employer can demonstrate that the
accommodation would pose an undue hardship on the employer’s program,
enterprise or business.

SECTION 2. 111.337 (1g) of the statutes is created to read:

111.337 (1g) In this section:

(a) “Health care provider” means any of the following:

1. An individual licensed, registered, permitted or certified by the department
of health and family services or the department of regulation and licensing to provide

health care services in this state.
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2. An individual who provides health care services as directed, supervised or
2 inspected by an individual specified in subd. 1. e
( > includes a fertitizedshuman ovum and a human emb.ry() :
@ A wi : of technology sucﬁ :i iﬂg{l‘ﬂigg‘prece’dﬁ”x%v'ﬁsing the
nucleus of a human cell. o R
6 (¢c) “Participate in” means to perform, assist in, recommend, counsel in favor
7 of, make referrals for, prescribe, dispense or administer drugs for, or otherwise
8 promote, encourage or aid.
9 SECTION 3. 111.337 (1r) (b) of the statutes is created to read:
10 111.337 (1r) (b) Discriminating against any health care provider by engaging
11 in any of the actions prohibited under s. 111.322 on the basis of the health care
12 provider’s refusal, or statement of an intention to refuse, whether or not in writing,
13 based on his or her creed, to participate in any of the following:
14 1. A sterilization procedure.
15 2. A procedure involving a drug or device that may prevent the implantation
16 of a fertilized human ovum.
17 3. An abortion, as defined in s. 253.10 (2) (a).
18 4. An experiment or medical procedure involving any of the following:
19 a. The destruction of a human embryo.
20 b. A human embryo or unborn child, at any stage of aevelopment, in which the
21 experiment or procedure is not related to the beneficial treatment of the human
22 embryo or unborn child.
23 5. A procedure, including a transplant procedure, that uses fetal tissue or
24 organs other than fetal tissue or organs from a stillbirth, spontaneous abortion or

25 miscarriage.
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6. The withholding or withdrawal of nutrition or hydration, unless the
administration of nutrition or hydration is medically contraindicated.

7. An act that causes or assists in causing the death of an individual, such as
by assisted suicide, euthanasia or mercy killing.

SECTION 4. 253.09 (title) of the statutes is amended to read:

253.09 (title) Abeortion-refused Refusal to participate in certain

ractices; no liability; no discrimination.

SEcTION 5. 253.09 (1) of the statutes is renumbered 253.09 (1r) (a) (intro.) and
amended to read:

253.09 (1r) (a) (intro.) No hospital shall-be is required to admit any patient or
to allow the use of the hospital facilities for the purpose of performing a-sterilization
procedure-or removing a-human-embrye-or-fetus. any of the following:

(b) A physician or any other person who is a member of or associated with the

staff of a hospital, or any employe of a hospital in which such-a—precedure the

performance of an activity specified in par. (a) 1. to 7. has been authorized, who shall

such-a-procedure, in writing, refuses, or states an intention to refuse, to participate

in the activity on moral or religious grounds shall not be required to participate in

such-medical procedure,and the activity.
(c) A physician or any other person who is a member of or associated with the

staff of a hospital, or any employe of a hospital, is immune from liability for any

damage caused by, and may not be subjected to any disciplinary or recriminatory

action based on, the refusal of anysuch the person to participate thereinshall not
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SECTION 5

1 in an activity specified in
2 par. (a) 1. to 7. on moral or religious grounds.

3 SECTION 6. 253.09 (1g) of the statutes is created to read:

4 253.09 (1g)_In this section:

) “Human embryo” i fertilized human ovum and a human embryo

created with the assistance of technolo

eloning procedure using the

nucleus of a human cell. N —— Y
8 (b) “Participate in” means to perform, assist in, recommend, counsel in favor
9 of, make referrals for, prescribe, dispense or administer drugs for, or otherwise
10 promote,‘encourage or aid. |
11 SECTION 7. 253.09 (1r) (a) 1. to 7. of the statutes ére created to read:
12 253.09 (1r) (a) 1. A sterilization procedure.
13 2. A procedure involving a drug or device that may prevent the implantation
14 of a fertilized human ovum. )
15 3. An abortion, as defined in s. 253.10 (2) (a).
16 4. An experiment or medical procedure involving any of the following:
17 a. The destruction of a human embryo.
18 b. A human embryo or unborn child, at any stage of development, in which the
19 experiment or procedure is not related to the beneficial treatment of the human
20 embryo or unborn child.
21 5. A procedure, including a transplant procedure, that uses fetal tissue or
22 organs other than fetal tissue or organs from a stillbirth, spontaneous abortion or
23 miscarriage.
24 6. The withholding or withdrawal of nutrition or hydration, unless the

25 administration of nutrition or hydration is medically contraindicated.
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7. An act that causes or assists in causing the death of an individual, such as
by assisted suicide, euthanasia or mercy killing.

SECTION 8. 253.09 (2) of the statutes is amended to read:

253.09 (2) Ne A hospital or employe of any a hospital shallbeliableforanyeivil

damagesresulting from is immune from liability for any damage caused by a refusal

personyifsuch participate in an activity specified in sub. (3r) (a) 1. to 7., if the refusal

is based on religious or moral precepts.

SECTION 9. 253.09 (3) of the statutes is amended to read:
253.09 (3) No hospital, school or employer may discriminate against any
person with regard to admission, hiring or firing, tenure, term, condition or privilege

of employment, student status or staff status on the ground that the person refuses

embryo-orfetus, or states an intention to refuse, whether or not in writing, to

participate in an activity specified in sub. (1r) (a) 1. to 7., if the refusal is based on

religious or moral precepts.

SEcTION 10. 253.09 (4) (a) of the statutes is amended to read:

253.09 (4) (a) Such individual to perform-or-assist-in-the-performance-ofany

bus participate in an

activity specified in sub. (1r) (a) 1. to 7., if the individual’s performanee or-assistance
participation in the performance-of such-aprocedurewould-be activity is contrary to

the individual’s religious beliefs or moral convictions; or

SEcTION 11. 253.09 (4) (b) 1. of the statutes is amended to read:

253.09 (4) (b) 1. Make its facilities available for theperformance—of-any

bus an individual to




11
12
13
14
15
16
17
18
19
20
21
22
23

e

o5~ \CJQQ_mg_gr dure using\the-rficleus of a human cell.
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participate in an activity specified in sub. (1r) (a) 1. to 7., if the performance-ofsuch

a-procedure-in-such facilities-isprohibited by-the entity prohibits the activity from
taking place in the facilities on the basis of religious beliefs or moral convictions; or

SECTION 12. 253.09 (4) (b) 2. of the statutes is amended to read:

253.09 (4) (b) 2. Provide any personnel forthe performanee-orassistanceinthe
performance-ofany sterilization procedure-orassistanee to participate in an activity
specified in sub. (1r) (a) 1. to 7., if the performance-or-assistance-inthe-performance

be activity is contrary to the religious beliefs or moral convictions of sueh the

personnel.
SECTION 13. 441.06 (title) of the statutes is amended to read:
441.06 (title) Licensure; civil liability and disciplinary exemption.
SECTION 14. 441.06 (6) of the statutes is renumbered 441.06 (6) (b) (intro.) and
amended to read:

441.06 (6) (b) (intro.) Ne A person licensed as a registered nurse under this

section is liable-for-any eivil damages-resulting from immune from liability for any
damage caused by his or her refusal to perform sterilization-proecedures-ortoremove

on, assistin, recommend,

counsel in favor of, make referrals for, prescribe, dispense or administer drugs for.

or otherwise promote, encourage or aid any of the following, if the refusal is based

on religious or moral precepts-:

SECTION 15. 441.06 (6) (a) of the statutes is created t S0 B
441 06 (6) (a) In this subsection, “human embryo], e,«,

a h ﬂ‘{nbryo create ATLh

"y
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SECTION 16. 441.06 (6) (b) 1. to 7. of the statutes are created to read:

441.06 (6) (b) 1. A sterilization procedure.

2. A procedure involving a drug or device that may prevent the implantation
of a fertilized human ovum.

3. An abortion, as defined in s. 253.10 (2) (a).

4. An experiment or medical procedure involving any of the following:

a. The destruction of a human embryo.

b. A human embryo or unborn child, at any stage of development, in which the
experiment or procedure is not related to the beneficial treatment of the human
embryo or unborn child.

5. A procedure, including a transplant procedure, that uses fetal tissue or
organs other than fetal tissue or organs from a stillbirth, spontaneous abortion or
miscarriage.

6. The withholding or withdrawal of nutrition or hydration, unless the
administration of nutrition or hydration is medically contraindicated.

7. An act that causes or assists in causing the death of an individual, such as
by assisted suicide, euthanasia or mercy killing.

SECTION 17. 441.06 (7) of the statutes is created to read:

441.06 (7) A person licensed as a registered nurse under this section who, in
writing, refuses, or states an intention to refuse, on moral or religious grounds to
engage in a practice of professional nursing that is related to an activity specified in
sub. (6) (b) 1. to 7. shall not be required to engage in the practice with respect to the
activity and may not be disciplined by the board or the department for refusing or

stating an intention to refuse to engage in the practice with respect to the activity.

SECTION 18. 448.03 (5) (title) of the statutes is amended to read:
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448.03 (5) (title) CIVIL LIABILITY AND DISCIPLINARY EXEMPTION; CERTAIN MEDICAL
PROCEDURES AND REPORTS.
SECTION 19. 448.03 (5) (a) of the statutes is renumbered 448.03 (5) (ar) (intro.)
and amended to read:

448.03 (5) (ar) (intro.) Ne A person licensed or certified under this subchapter

shall be liable foranycivil damagesresulting from such is immune from liability for

any damage caused by the person’s refusal to perform sterilization-procedures-orto

ch, assist

in, recommend, counsel in favor of, make referrals for, prescribe, dispense or

administer drugs for, or otherwise promote, encourage or aid any of the following 'f

the refusal is based on religious or moral preceptss:

SECTION 20. 448.03 (5) (ag) of the statutes is created to read;

8 T e R © S s

I A I

A a\ human e ry created with.the=agsistance of cﬁlogy such
\/d’x . /{/’C‘#I;y ‘N«ﬂ(d")e _gs"”y
g _procedw

e us1ng the nucleuﬁ_s,,,gf a.human cell.. .o sosammimesss :

448.03 (5) (ag) In this subsection, “human embryo’/inc udes a fertlhzed hum z

—

SECTION 21. 448.03 (5) (am) of the statutes is created to read:

448.03 (5) (am) A person licensed or certified under this subchapter who, in
writing, refuses, or states an intention to refuse, on moral or religious grounds to
engage in a practice within the scope of his or her license or certification that is
related to an activity specified in par. (ar) 1. to 7. shall not be required to engage in
the practice with respect to the activity and, notwithstanding s. 154.07 (1) (a) 3. or
155.50 (1) (b), may not be disciplined by the board or the ciepartment for refusing or
stating an intention to refuse to engage in the practice with respect to the activity.

SECTION 22. 448.03 (5) (ar) 1. to 7. of the statutes are created to read:

448.03 (5) (ar) 1. A sterilization procedure.
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2. A procedure involving a drug or device that may prevent the implantation
of a fertilized human ovum.

3. An abortion, as defined in s. 253.10 (2) (a).

4. An experiment or medical procedure involving any of the following:

a. The destruction of a human embryo.

b. A human embryo or unborn child, at any stage of development, in which the
experiment or procedure is not related to the beneficial treatment of the human
embryo or unborn child.

5. A procedure, including a transplant procedure, that uses fetal tissue or
organs other than fetal tissue or organs from a stillbirth, spontaneous abortion or
miscarriage.

6. The withholding or withdrawal of nutrition or hydration, unless the
administration of nutrition or hydration is medically contraindicated.

7. An act that causes or assists in causing the death of an individual, such as

by assisted suicide, euthanasia or mercy killing. ' .‘ 7/ / | "/ } )\/

SECTION 23. 450.135 of the statutes 1s creafed to reze

450.135 Pharmacist’s refusadto be involved in certain activities. (1)

In this section, “human embryo”gficluges)a fertitjzed i AT ovaaR«dTid ANTRIA A

7GR #assisfapde of techumblogy such as™atloning procedur® using

o ; et IV

(2) A person licensed as a pharmacist under this chapter is immune from
liability for any damage caused by his or her refusal to be involved in the performance
of, assistance in, recommendation of, counseling in favor of, making referrals for,

prescribing, dispensing or administering drugs for, or otherwise promoting,
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encouraging or aiding any of the following, if the refusal is based on religious or moral
precepts:

(a) A sterilization procedure.

(b) A procedure involving a drug or device that may prevent the implantation
of a fertilized human ovum.

(¢) An abortion, as defined in s. 253.10 (2) (a).

(d) An experiment or medical procedure involving any of the following:

1. The destruction of a human embryo.

2. A human embryo or unborn child, at any stage of development, in which the
experiment or procedure is not related to the beneficial treatment of the human
embryo or unborn child.

"(e) A procedure, including a transplant procedure, that uses fetal tissue or
organs other than fetal tissue or organs from a stillbirth, spontaneous abortion or
miscarriage.

(f) The withholding or With&rawal of nutrition or hydration, unless the
administration of nutrition or hydration is medically contraindicated.

(g) An act that causes or assists in causing the death of an individual, such as
by assisted suicide, euthanasia or mercy killing.

(8) A person licensed as a pharmacist under this chapter who, in writing,
refuses, or states an intention to refuse, on moral or religious grounds to engage in
a practice of pharmacy that is related to an activity specified in sub. (2) (a) to (g) shall
not be required to engage in the practice with respect to the activity and may not be
disciplined by the board or depértment for refusing or stating an intention to refuse
to engage in the practice with respect to the activity.

SECTION 24. Initial applicability.
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(1) This act first applies to refusals or statements of an intention to refuse that
are made on the effective date of this subsection.

(END)
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INSERT 4-2:

(b) “Human embryo” includes any organism that is derived by fertilization,
parthenogenesis, cloning, or any other means from one or more human gametes or
human diploid cells.

INSERT 6-4:

(a) “Human embryo” includes any organism that is derived by fertilization,
parthenogenesis, cloning, or any other means from one or more human gametes or
human diploid cells.

INSERT 8-23:
@‘g includes any organism that is derived by fertilization, parthenogenesis, cloning, or
any other means from one or more human gametes or human diploid cells.
INSERT 10-13:
g includes any organism that is derived by fertilization, parthenogenesis, cloning, or
any other means from one or more human gametes or human diploid cells.
INSERT 11-18:
%indudes any organism that is derived by fertilization, parthenogenesis, cloning, or

any other means from one or more human gametes or human diploid cells.
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