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WiSCONSIN LEGISLATIVE COUNCIL STAFF MEMORANDUM

One East Main Street, Suite 401; P.O. Box 2536; Madison, WI 53701-2536
Telephone: (608) 266-1304
Fax: (608) 266-3830
Email: leg.council@legis.state.wi.us

DATE: March 9, 1999
TO: REPRESENTATIVE ROBERT ZIEGELBAUER
FROM: Gordon A. Anderson, Senior Staff Attorney

SUBJECT:  Your Inquiry Regarding Borrowing for Repayment of Unfunded Liabilities
With the Wisconsin Retirement System

This memorandum is in response to your request regarding information whether a county
may borrow “general obligation” funds for the purpose of paying off its prior unfunded service
liabilities to the Wisconsin Retirement System (WRS). It appears that under current law, a
county may not.

A. DISCUSSION

1. Borrowing

Borrowing is governed by provisions of ch. 67, Stats. Under s. 67.01 (5), Stats., a county
is a “municipality.”

Under s. 67.03, Stats., a grant of the power to borrow is given to municipalities. It
provides in pertinent part:

Except as provided in s. 67.01 (9), municipalities may borrow
money and issue municipal obligations therefore, only for the pur-
poses and by the procedure specified in this chapter . ... [s. 67.03
(1) (intro.), Stats.]

Under s. 67.04 (1) and (2), Stats., a municipality may borrow money to issue bonds and
finance a “project” undertaken for a “public purpose.”

Under s. 67.04 (1) (b), Stats., “public purpose” includes the performance of any power or
duty of the issuing municipality. However, a “project” is limited by s. 67.04 (1) (ar), Stats., to



“acquisition, leasing, planning, design, construction, development, extension, enlargement, reno-
vation, rebuilding, repair or improvement of land, waters, property, highways, buildings,
equipment or facilities.”

The exception to s. 67.03 (1) (intro.), Stats., contained in s. 67.01 (9), Stats., does not
apply to: (a) borrowing funds belonging to the Common School Fund, the Normal School Fund,
the University Fund or the Agricultural College Fund; (b) issue or payment of street, sewer,
harbor or other improvement bonds or certificates that do not constitute a general liability of the
municipality issuing them, and for the payment of which specified portions only of the taxable
property in the municipality are taxable; (c) drainage district bonds issued under ch. 88 or 89,
1963 Statutes, or current ch. 88, Stats.; (d) revenue bonds and revenue bond anticipation notes
issued for the purpose of purchasing, acquiring, constructing, extending, adding to or improving
public utilities, refunding bonds, commercial paper or to public improvement bonds; or (e)
contractor certificates, general obligation local improvement bonds or special assessment bonds
issued pursuant to_s. 66.54, Stats.

None of these exceptions apply. Therefore, the limitation on borrowing contained in s.
67.03 (1) (intro.), Stats., appears to prohibit borrowing to the WRS for prior unfunded service.

Further, under s. 67.04 (5) (a), Stats., “the proceeds of any municipal bonds or notes
issued by a county under this chapter shall not be used to fund the operating expenses of the
general fund of the county or to fund the operating expenses of any special revenue fund of the
county that is supported by property tax.” (Emphasis added.)

\ Exceptions are contained in s. 67.04 (5) (b), Stats., for bonds or notes issued to comply
with a court order or judgment, to fund a capital cost loan or to provide liability insurance and
risk-management services. These exceptions do not authorize borrowing for WRS-related pur-
poses.

Therefore, it appears clear that counties may not issue general obligation bonds or notes
for WRS-related purposes. ‘

2. Other Borrowing

in dud; Az

Section 67.12, Stats., relates to temporary borrowing and borrowing on promissory/notes.
Section 67.12 (12) (a), Stats., permits any municipality to issue promissory notes as evidence of
indebtedness for any “public purpose” as defined in s. 67.04 (ﬁ)), Stats.: but not

limited to paying any general and current municipal expense and refunding any ‘municipal
obligations, including general interest on them.”

-

Because promissory notes can be issued for general and current expenses, and payment
of prior unfunded service liability to the WRS does appear to be a current municipal expense,
some municipalities may issue promissory notes for this purpose.

However, in view of the specific prohibition in s. 67.04 (5) (a), Stats., that the proceeds
of municipal bonds or notes issued by a county shall not be used to fund its “operating
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expenses,” it would appear that a county may not issue promissory notes to pay unfunded prior
service liability contributions to the WRS.

Section 67.04 (5) (a), Stats., could be amended to create an exception that would allow
promissory notes to be issued by counties, as can be done by other municipalities to pay
unfunded prior service liability contributions to the WRS.

Under s. 67.12 (12) (a), Stats., promissory notes, and the interest qn the notes, must be -
repaid within 10 years after the original date. Under s. 67.12 (12) (c), Stats., a municipality may
issue a promissory note to refund a promissory note and any such note must be repaid within 10
years after the original date of the refunding note and within 20 years after the date of the
original promissory note.

If counties are specifically authorized to issue promissory notes under s. 67.12, Stats., it
could result in substantial savings to the county by allowing its debt to the WRS, currently being
paid off at an 8% interest rate, to be amortized over a 10- to 20-year period with a lower interest
rate.

If you would like any further information on this subject, please feel free to contact me
at the Legislative Council Staff offices.
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RE T READY FO ODUCTION

1 AN AcT ...; relating to: debt issued by a county to pay for unfunded prior service

2 liability contributions under the%isconsin retirement system.

Analysis by the Legislative Reference Bureau

Under current law, a school district may issue debt in the form of a promissory
note for the purpose of paying unfunded prior service liability contributions under
the Wisconsin retirement systemlif all of the proceeds of the note are used for that
purpose. Such borrowing is not bJect to approval in a referendum by the electors
in the district. %

Under this bill, a county may 1ssue debt in the form of a promissory note for the
D urpose of paying unfunded prior service liability contributions under#ite JRseongin,

FiRgreni-xysten) if all of the proceeds of the note are used for that purpose. Such
borrowmg is not subject to approval in a referendum by the electors in the political
subdivision.

For further information see the state and local fiscal estimate, which will be
printed as an appendix to this bill.
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The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

3 SECTION 1. 67.04 (5) (b) 4. of the statutes is created to read:
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SECTION 1

67.04 (5) (b) 4. To pay unfunded prior service liability contributions under the
Wisconsin retirement system if all of the proceeds of the note will be used to pay for
such contributions.

SECTION 2. Imitial applicability.

(1) This act first applies to promissory notes that are issued on the effective
date of this subsection.

(END)
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The attached draft is submitted for your inspection. Please check each part carefully, proofread each word, and
sign on the appropriate line(s) below.
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Topic
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1. JACKET the draft for introduction W

allow one day for the preparation of the required copies.

2. REDRAFT. See the changes indicated or attached

A revised draft will be submitted for your approval with chang€s ipdorporateg’

3. Obtain FISCAL ESTIMATE NOW, prior to introduction

A% /

If the analysis indicates that a fiscal estimate is required because the proposal Ainakes an appropriation or
increases or decreases existing appropriations or state or general local government fiscal liability or
revenues, you have the option to request the fiscal estimate prior to introduction. If you choose to
introduce the proposal without the fiscal estimate, the fiscal estimate will be requested automatically upon
introduction. It takes about 10 days to obtain a fiscal estimate. Requesting the fiscal estimate prior to
introduction retains your flexibility for possible redrafting of the proposal.

If you have any questions regarding the above procedures, please call 266-3561. If you have any questions

relating to the attached draft, please feel free to call me.

Marc E. Shovers, Senior Legislative Attorney
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