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Business and Professions

ic mail.
ing business in this state
al, unless certain

| to include the
"electronic mail (e-mail),

This bill would become inoperative if federal law on this subject

1is enacted.

Existing law provides for the regulation of advertising and
provides that a violation of those provisions is a crime. This bill,
by creating additional prohibitions with regard to advertising,
would expand the scope of an existing crime, thereby imposing a

state-mandated local program.

The California Constitution requires the state to reimburse local
agencies and school districts for certain costs mandated by the
state. Statutory provisions establish procedures for making that

reimbursement.

This bill would provide that no reimbursement is required by this

act for a specified reason.

THE PEOPLE OF THE STATE OF CALIFORNIA DO ENACT AS FOLLOWS:

SECTION 1. Section 17538.4 of the Business and Professions Code is

amended to read:
17538.4.

(a) No person or entity conducting business in this

state shall facsimile (fax) or cause to be faxed, or electronically
mail (e-mail) or cause to be e-mailed, documents consisting of
unsolicited advertising material for the lease,_sale, rental, gift
offer, or other disposition of any realty, goods, services, or

extension of credit unless:

(1) In the case of a fax, that person or entity establishes a

\
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. toll-free telephone number that a recipient of the unsolicited faxed
+ documents may call to notify the sender not to fax the recipient any
further unsolicited documents.

(2) In the case of e-mail, that person or entity establishes a
toll-free telephone number or valid sender operated return e-mail
address that the recipient of the unsolicited documents may call or
e-mail to notify the sender not to e-mail any further unsolicited
documents.

(b) All unsolicited faxed or e-mailed documents subject to this
section shall include a statement informing the recipient of the
toll-free telephone number that the recipient may call, or a valid
return address to which the recipient may write or e-mail, as the
case may be, notifying the sender not to fax or e-mail the recipient
any further unsolicited documents to the fax number, or numbers, or
e-mail address, or addresses, specified by the recipient.

In the case of faxed material, the statement shall be in at least
nine-point type. In the case of e-mail, the statement shall be the
first text in the body of the message and shall be of the same sizél
as the majority of the text of the message. .

(c) Upon notification by a recipient of his or her request not to i 6)/‘7VI§MH
receive any further unsolicited faxed or e-mailed documents, no — <;qf7 B
person or entity conducting business in this state shall fax or cause
to be faxed or e-mail or cause to be e-mailed any unsolicited
documents to that recipient.

(d) In the case of e-mail, this section shall apply when the
unsolicited e-mailed documents are delivered to a California resident
via an electronic mail service provider’s service or equipment
located in this state. For these purposes "electronic mail service
provider" means any business or organization qualified to do business
in this state that provides individuals, corporations, or other
entities the ability to send or receive electronic mail through
equipment located in this state and that is an intermediary in
sending or receiving electronic mail.

(e) As used in this section, "unsolicited e-mailed documents"
means any e-mailed document or documents consisting of advertising
material for the lease, sale, rental, gift offer, or other
disposition of any realty, goods, services, or extension of credit
that meet both of the following requirements:

(1) The documents are addressed to a recipient with whom the
initiator does not have an existing business or personal
relationship.

(2) The documents are not sent at the request of, or with the
express consent of, the recipient.

(f) As used in this section, "fax" or "cause to be faxed" or
"e-mail" or "cause to be e-mailed" does not include or refer to the
transmission of any documents by a telecommunications utility or
Internet service provider to the extent that the telecommunications

utility or Internet service provider merely carries that transmission %Zﬁbz
over its network. ~p&l{

(g) In the case of e-mail that consists of unsolicited advertising | e cﬁfgi{,
material for the lease, sale, rental, gift offer, or other - ¢jp'
disposition of any realty, goods, services, or extension of credit, éi )

the subject.line_of_ each and every message shall include "ADV:" as

A e s -
the first four charqSE§£§;,JIf these messages contain informatiom -7~ - )y//

that "consists of Tnsolicited advertising material for the lease,

sale, rental, gift offer, or other disposition of any realty, goods, \ fﬁ;
services, or extension of credit, that may only be viewed, purchased,
rented, leased, or held in possession by an individual 18 years of

age and older, the subject line of each and every message shall
include "ADV:ADLT" as the first eight characters. A«,’¢«///
(hr)—An “employer who 1§ the FegisteredoWhAer Of more CHan One

e-mail address may notify the person or entity conducting business in

this state e-mailing or causing to be e-mailed, documents consisting

of unsolicited advertising material for the lease, sale, rental,

http://www.leginfo.ca.gov/pub/97-98/bill/asm/ab_165.../ab_1676_bill_19980928_chaptered.htm 2/9/99
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S . )

. gift offer, or other disposition of any realty, goods, services, or ¢
extension of credit of the desire to cease e-mailing on behalf of all
of the employees who may use employer-provided and
employer-controlled e-mail addresses.
(i) This section, or any part of this section, shall becom
inoperstive on and after the date that federal law is en
or otherwise regulates the transmission o
advertisi by electronic mail (e-mail).
SEC. 2. o reimbursement is required by
Section 6 of Wrticle XIIIB of the Calif
only costs thad may be incurred by a
. will be incurred\ because this ac
eliminates a crimg or infracti
or infraction, witNin the
Code, or changes thd defi
Section 6 of Article

that
solicited

s act pursuant to
1a Constitution because the
ocal agency or school district
reates a new crime or infraction,
, or changes the penalty for a crime
ning of Section 17556 of the Government
ition of a crime within the meaning of
IIB of the California Constitution.
Notwithstandin eckion 17580 of the Government Code, unless
otherwise speciffed, thd& provisions of this act shall become
operative on that the act takes effect pursuant to the
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AN AcT ...; relating to: electronic mail solicitations.

Analysis by the Legislative Reference Bureau

This is a preliminary draft. An analysis will be prepared for a subsequent
version.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 134.72 (title) of the statutes is repealed and recreated to read:
134.72 (title) Telephone, facsimile and electronic mail solicitations.
SECTION 2. 134.72 (1) (a) of the statutes is renumbered 134.72 (1) (am).‘/
SECTION 3. 134.72 (1) (ae)\{)f the statutes is created to read:
134.72 (1) (ae) “Electronic mail solicitation” means an unsolicited electronic
mail message that is sent for the purpose of encouraging a person to purchase

property, goods or services.

SECTION 4. 134.72 (2) (c) of the statutes is created to read:
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SECTION 4

134.72 (2) (c) \é]lectronic mail solicitations. 1. No person may make an
electronic mail solicitation unless the person does all of the following:

a. Indicates in the subject of the electronic mail message that the message is
an electronic mail soljcitation.

b. Establishes and maintains a toll-free telephone number or return electronic
mail address that allows the recipient of the electronic mail solicitation to direct the
person not to make any other electronic mail solicitation to the recipient.

c. Includes a statement at the beginning of the electronic mail solicitation that
identifies the toll-free telephone number or return electronic mail address specified
in subd. 1. b\./and that notifies the recipient that the recipient may use the toll-free
telephone number or return electronic mail address to direct the person not to make
any other electronic mail solicitation to the recipient. A statement required under

this subd. 1. c.\éhall be displayed in the same font size as the majority of the text in

‘the electronic mail solicitation.

d. If the electronic mail solicitation is sent for the purpose of encouraging a
person to purchase property, goods or services that may not be purchased by or sold
or provided to a minor, indicates in the subject of the electronic mail message that
the electronic mail solicitation is not intended for minors.

2. A person may not make an electronic mail solicitation to a recipient of a prior
electronic mail solicitation made by the person if the recipient uses the toll-free
telephone number or return electronic mail address specified in subd?/l. b. to direct
the person not to make any ofher electronic mail solicitation to the recipient.

3. A person may not make an electronic mail solicitation to an electronic mail

address that an employer provides for an employe if the employer uses the toll-free
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. SECTION 4
1 telephone number or return electronic mail address specified in subd. 1. b. to direct
2 the person not to make the electronic mail solicitation.
3 SECTION 5. 134.72 (3) (a)"éf the statutes is amended to read:
4 134.72 (3) (a) Intrastate. This section applies to any intrastate telephone
5 solicitation orintrastate, facsimile or electronic mail‘s/olimtatlon

History: 1977 c. 301; 1989 a 336; 1995 a. 351; 1997 a. 27.

6 SECTION 6. 134.72 (3) (b) of the statutes is amended to read:
7 134.72 (3) (b) Interstate. This section applies to any interstate telephone

8 solicitation,—orinterstate, facsimile or electronic mail\éolicitation, received by a

9 person in this state. Qs amec‘_ec\‘ (Q3 quA'i\’u)‘g(;DﬂSm
History: 1977 c. 3015 1989 2. 336; 19954 351 1997027, WK
@ SECTION 7. 767.265 (2r) of the statutes/is amended to read: sechon L-“q)
11 767.265 (2r) Upon entry of each order for child support, maintenance, family
12 support or support by a spouse and upon approval of each stipulation for child
13 support, unless the court ﬁnds that income withholding is likely to cause the payer
14 irreparable harm or unless s. 767.267 applies, the court, family court commissioner
15 or county child support agency under s. 59.53 (5) shall provide notice of the
16 assignment by regular mail or by facsimile machine, as defined in s. 134.72 (1){39
17 (am), or other electronic means to the last—known address of the person from whom
18 the payer receives or will receive money. The notice shall provide that the amount
19 withheld may not exceed the maximum amount that is subject to garnishment under
20 15USC 1673 (b)(2). Ifthe department or its designee, whichever is appropriate, does
21 not receive the money from the person notified, the court, family court commissioner
22 or county child support agency under s. 59.53 (5) shall provide notice of the

23 assignment to any other person from whom the payer receives or will receive money.
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1 Notice under this subsection may be a notice of the court, a copy of the executed

2 assignment or a copy of that part of the court order directing payment.

appropriate, does ng, recelve the money from the
of the assngnment to any dther person fpém whom the payer recelve or will receive m

rson notified, the court
ay be a notice of t

all provide notice
court, a copy of the

istory: 1971 ¢ 110,1975¢.945.91 (3), 1975¢. 199, 1977 c. 105; 1979 ¢ 792 (4); 1979 ¢ 196,221, Stats 19795, 767.2

a 29,1987 a 385 136, 1987 a. 332 5. 64; 1987 a 398, 403; 1989.a, 31, 56, 212, 336; 1991 a, 287, 1993 16, 326 389, 481; 1995 a
a 27,191

10 SECTION 8. 968.01 (1) of the statutes is amended to read:

7 186; 1983 a 27,384, 1985
0(4), 1995 a 279, 404; 1997

v
11 968.01 (1) “Facsimile machine” has the meaning givenins. 134.72 (1) (&) (am).

History: 1989 a. 336, 1995 a. 351.
12 (END)

D-Note
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DRAFTER’'S NOTE LRB-2290/P1dn

FROM THE MDK:K:...
LEGISLATIVE REFERENCE BUREAU v‘ﬁ

Representative Foti:

Please review this bill very carefully to make sure that it achieves your intent. In
particular, please note the following:

1. The Californialaw on which this draft is based requires a person to use the letters,
“ADV” in a subject line of an electronic mail message to indicate that it is a solicitation.
This draft requires instead that a message indicate in the subject that it is a
solicitation, but does not specify the use of the letters “ADV”. Thus, under this draft,
a sender has greater flexibility with respect to how the sender indicates that a message
is a solicitation. The draft also uses a more flexible approach in indicating that certain
messages are not intended for minors. Is the draft okay, or do you want to follow the
more specific approach under the California law?

2. Like LRB—2289/1, a person who violates this bill is subject to a forfeiture of up to
$500Munder WiAM s. 134.72 (4), stats. In addition, under s. 134.95 (2)Vstats., a person
who violates the bill is subject to a supplemental forfeiture of up to $10,000 if the
recipient of the electronic mail solicitation is an elderly or disabled person and certain
other factors are present. Are these penalties okay, or do you want something
different?

3. Please be aware that this draft raises the same issues regarding interstate
commerce that are discussed in my drafter’s note, LRB—2289/1dn.

If you have any questions or redraft instructions, please contact me.

Mark D. Kunkel

Legislative Attorney

Phone: (608) 266—0131

E—mail: Mark.Kunkel@legis.state.wi.us
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March 25, 1999

Representative Foti:

Please review this bill very carefully to make sure that it achieves your intent. In
particular, please note the following:

1. The Californialaw on which this draft is based requires a person to use the letters,
“ADV” in a subject line of an electronic mail message to indicate that it is a solicitation.
This draft requires instead that a message indicate in the subject that it is a
solicitation, but does not specify the use of the letters “ADV”. Thus, under this draft,
a sender has greater flexibility with respect to how the sender indicates that a message
is a solicitation. The draft also uses a more flexible approach in indicating that certain
messages are not intended for minors. Is the draft okay, or do you want to follow the
more specific approach under the California law?

2. Like LRB-2289/1, a person who violates this bill is subject to a forfeiture of up to
$500 under s. 134.72 (4), stats. In addition, under s. 134.95 (2), stats., a person who
violates the bill is subject to a supplemental forfeiture of up to $10,000 if the recipient
of the electronic mail solicitation is an elderly or disabled person and certain other
factors are present. Are these penalties okay, or do you want something different?

3. Please be aware that this draft raises the same issues regarding interstate
commerce that are discussed in my drafter’s note, LRB—2289/1dn.

If you have any questions or redraft instructions, please contact me.

Mark D. Kunkel

Legislative Attorney

Phone: (608) 266-0131

E—mail: Mark.Kunkel@legis.state.wi.us
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> N A%enumber 134.72 (1) (a); to amend 134.72 (3) (a), 134.72 (3) (b),
767.265 (2r) and 968.01 (1); to repeal and recreate 134.72 (title); and to
create 134.72 (1) (ae) and 134.72 (2) (c) of the statutes; relating to: electronic

myil solicitations.

> Analysis by the Legislative Reference Bureau

elimi Tafsn, An an 1l be Wem

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 134.72 (title) of the statutes is repealed and recreated to read:
134.72 (title) Telephone, facsimile and electronic mail solicitations.
SECTION 2. 134.72 (1) (a) of the statutes is renumbered 134.72 (1) (am).

SECTION 3. 134.72 (1) (ae) of the statutes is created to read:
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v SECTION 3

7 134.72 (1) (ae) “Electrofiic mail"so 1ctatio’ans an unsolicited electronic
/ mail message that is sent for the purpose of encouraging a person to purchase
property, goods or services.

SECTION 4. 134.72 (2) (c) of the statutes is created to read:

134.72 (2) (c¢) Electronic mail solicitations. 1. No person may make an
electronic mail solicitation unless the person does all of the following:

—Indicatgs subject, ele ic o e that t el

b. Establishes and maintains a toll-free telephone number or return electronic
mail address that allows the recipient of the electronic mail solicitation to direct the
person not to make any other electronic mail solicitation to the recipient.

c. Includes a statement at the beginning of the electronic mail solicitation that
identifies the tollfree telephone number or return electronic mail address specified
in subd. 1. b. and that notifies the recipient that the recipient may use the toll-free
telephone number or return electronic mail address to direct the person not to make
any other electronic mail solicitation to the recipient. A statement required under
this subd. 1. c. shall be displayed in the same font size as the majority of the text in
the electronic mail solicitation.

d. If the electronic mail solicitation is sent for the purpose of encouraging a
person to purchase property, goods or services that may not be purchased by or sold
or provided to a minor, indicates in the subject of the electronic mail message that
the electronic mail solicitation is not intended for minors.

2. A person may not make an electronic mail solicitation to a recipient of a prior

electronic mail solicitation made by the person if the recipient uses the toll-free
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SECTION 4
telephone number or return electronic mail address specified in subd. 1. b. to direct
the person not to make any other electronic mail solicitation to the recipient.

3. A person may not make an electronic mail solicitation to an electronic mail
address that an employer provides for an employe if the employer uses the toll-free
telephone number or return electronic mail address specified in subd. 1. b. to direct
the peréon not to make the electronic mail solicitation.

SECTION 5. 134.72 (3) (a) of the statutes is amended to read:

134.72 (3) (a) Intrastate. This section applies to any intrastate telephone
solicitation-orintrastate, facsimile or electronic mail solicitation.

SECTION 6. 134.72 (3) (b) of the statutes is amended to read:

134.72 (3) (b) Interstate. This section applies to any interstate telephone
selicitation;—or-interstate, facsimile or electronic mail solicitation, received by a
person in this state.

SECTION 7. 767.265 (2r) of the statutes, as affected by 1997 Wisconsin Act 191,
section 414, is amended to read:

767.265 (2r) Upon entry of each order for child support, maintenance, family
support or support by a spouse and upon approval of each stipulation for child
support, unless the court finds that income withholding is likely to cause the payer
irreparable harm or unless s. 767.267 applies, the court, family court commissioner
or county child support agency under s. 59.53 (5) shall provide notice of the
assignment by regular mail or by facsimile machine, as defined in s. 134.72 (1) (&)
(am), or other electronic means to the last—-known address of the person from whom
the payer receives or will receive money. The notice shall provide that the amount
withheld may not exceed the maximum amount thatis subject to garnishment under

15USC 1673 (b) (2). Ifthe department or its designee, whichever is appropriate, does
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SECTION 7
not receive the money from the person notified, the court, family court commissioner
or county child support agency under s. 59.53 (5) shall provide notice of the
assignment to any other person from whom the payer receives or will receive money.
Notice under this subsection may be a notice of the court, a copy of the executed
assignment or a copy of that part of the court order directing payment.
SECTION 8. 968.01 (1) of the statutes is amended to read:
968.01 (1) “Facsimile machine” has the meaning given in s. 134.72 (1) (&) (am).

(END)
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INSERT A:

This bill imposes certain requirements on “electronic mail solicitations”, which
are defined as unsolicited electronic mail messages that are sent for the purpose of
encouraging the purchase of property, goods or services. Under the bill, a person may
not make an electronic mail solicitation unless the person includes the letters “ADV”
at the beginning of the message’s subject. The subject must also indicate that the
electronic mail solicitation is not intended for minors if its purpose is to encourage
the purchase of property, goods or services that may not be purchased by or provided
to minors. In addition, an electronic mail soligitation must include a statement at
the beginning of the message that identifies a’toll-free telephone number or return
electronic mail address that the recipient may use to direct the sender not to make
any other electronic mail solicitations. An employer may also use the telephone
number or address to direct a person not to make electronic mail solicitations to
electronic mail addresses that the employer provides for employes. If a recipient or
employer makes such a direction, the bill prohibits a person from making other
electronic mail solicitations.

INSERT 2-7:
a. Includes the letters “ADV” at the beginning of the subject of the electronic

. v
mail message.
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) 1999 BILL

(Reogn

AN ACT to renumber 134.72 (1) (a); to amend 134.72 (3) (a), 134.72 (3) (b),
767.265 (2r) and 968.01 (1); to repeal and recreate 134.72 (title); and to

create 134.72 (1) (ae) and 134.72 (2) (c) of the statutes; relating to: electronic

mail solicitations. (o CELT A’ \/

Analysis by the Legislatite Reference Bureau

This bill imposes certain requirements pn “electronic mail solicitations”, which
are defined as unsolicited electronic mail m¢ssages that are sent for the purpose of
encouraging the purchase of property, goods ¢r services. Under the bill, a person may
not make an electronic mail solicitation unless the person includes the letters “ADV”
at the begmnmg of the message S sub_)ect A

In addltlon an electromc mail solicitation must 1nclude a statement at
the beginning of the message that identifies a toll-free telephone number or return
electronic mail address that the recipient may use to direct the sender not to make
any other electronic mail solicitations. An employer may also use the telephone
number or address to direct a person not to make electronic mail solicitations to
electronic mail addresses that'the employer provides for employes. If a recipient or




10
11
12
13
14
15
16
17
18
19
20

= 1999 — 2000 Legislature -2 - LRB-2290/1

N MDK:jlg:ch
BILL

employer makes such a direction, the bill prohibits a person from making other
electronic mail solicitations.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION .1. 134.72 (title) of the statutes is repealed and recreated to read:
134.72 (title) Telephone, facsimile and electronic mail solicitations.
SECTION 2. 134.72 (1) (a) of the statutes is renumbered 134.72 (1) (am).
SECTION 3. 134.72 (1) (ae) of the statutes is created to read:

134.72 (1) (ae) “Electronic mail solicitation” means an unsolicited electronic
mail message that is sent for the purpose of encouraging a person to purchase
property, goods or services.

SECTION 4. 134.72 (2) (c) of the statutes is created to read:

134.72 (2) (¢) Electronic mail solicitations. 1. No person may make an
electronic mail solicitation unless the person does all of the following:

a. Includes the letters “ADV” at the beginning of the subject of the electronic

T e

mail messages "U 521&T Q ::1 Q \/

b. Establishes and maintains a toll-free telephone number or return electronic

mail address that allows the recipient of the electronic mail solicitation to direct the
person not to make any other electronic mail solicitation to the recipient.

c. Includes a statement at the beginning of the electronic mail solicitation that
identifies the toll-free telephone number or return electronic mail address specified
in subd. 1. b. and that notifies the recipient that the recipient may use the toll—free
telephone ngmber or return electronic mail address to direct the person not to make

any other electronic mail solicitation to the recipient. A statement required under
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this subd. 1. c. shall be displayed in the same font size as the majority of the text in

the electronic mail solicitation.

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

d. If the electron;g’fﬁ‘“éﬁi&&pcitation is sent for the purp

person to purchase property, goods o epvffes that may not be purchased by or sold
or provided to a minor, jad#¥ates in the subject of themebes onic mail message that
the electropiehail solicitation is not intended for minors.

2. A person may not make an electronic mail solicitation to a recipint of a prior
electronic mail solicitation made by the person if the recipient uses the toll-free
telephone number or return electronic mail address specified in subd. 1. b. to direct
the person not to make any other electronic mail solicitation to the recipient.

3. A person may not make an electronic mail solicitation to an electronic mail
address that an employer provides for an employe if the employer uses the toll-free
telephone number or return electronic mail address specified in subd. 1. b. to direct
the person not to make the electronic mail solicitation.

SECTION 5. 134.72 (3) (a) of the statutes is amended to read:

134.72 (3) (a) Intrastate. This section applies to any intrastate telephone
solicitation-orintrastate, facsimile or electronic mail solicitation.

SECTION 6. 134.72 (3) (b) of the statutes is amended to read:

134.72 (3) (b) Interstate. This section applies to any interstate telephone
solicitation;—or-interstate, facsimile or electronic mail solicitation, received by a

person in this state.

SECTION 7. 767.265 (2r) of the statutes, as affected by 1997 Wisconsin Act 191,
section 414, is émended to read:

767.265 (2r) Upon entry of each order for child support, maintenance, family

support or support by a spouse and upon approval of each stipulation for child
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support, unless the court finds that income withholding is likely to cause the payer
irreparable harm or unless s. 767.267 applies, the court, family court commissioner
or county child support agency under s. 59.53 (5) shall provide notice of the
assignment by regﬁlar mail or by facsimile machine, as defined in s. 134.72 (1) (a3
(am), or other electronic means to the last~-known address of the person from whom
the payer receives or will receive money. The notice shall provide that the amount
withheld may not exceed the maximum amount that is subject to garnishment under
15 USC 1673 (b) (2). Ifthe department or its designee, whichever is appropriate, does
not receive the money from the person notified, the court, family court commissioner
or county child support agency under s. 59.53 (5) shall provide notice of the
assignment to any other person from whom the payer receives or will receive money.
Notice under this subsection may be a notice of the court, a copy of thé executed
assignment or a copy of that part of the court order directing payment.

SECTION 8. 968.01 (1) of the statutes is amended to read:

968.01 (1) “Facsimile machine” has the meaning given in s. 134.72 (1) (a) (am).

(END)
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