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STATE REPRESENTATIVE

Democratic Caucus Chair

MEMO
TO: Jeffery Kuesel
FROM: Jeff Kostelic - Office of Representative Peter Bock
RE: Substitute Amendment - Assembly Bill 377

Representative Bock requests that an Assembly substitute amendment to Assembly Bill
377 be drafted to incorporate the enclosed modifications.

You may have been contacted by Dan Rossmiller of Senator George’s office regarding
these modifications. Please feel free to contact Dan at 266-2500 or myself at 266-8580
with any questions.

Thank you.
W Office: P.O. Box 8952 B Toll-free 1-888-529-0007 B Home: 4710 West Bluemound Road
Madison, WI 53708 Fax: (608) 282-3607 Milwaukee, WI 53208
(608) 266-8580 E-Mail: Rep.Bock@legis.state.wi.us (414) 476-2625

@ Recycled paper



Changes to Impartiél Justice Bill

Issue Ads

Add language that provides for matching funds to candidate who accepts public funds
and is target of issue ads (ads not currently regulated)

.- --Define issue advocacy that falls under purview:of bili:
- - - Occurs 30 days before primary of-60-days befcre general election ' \ ‘ 2
SN ~. Organization spends cumulatively more than $5, 000 on such ads . \ '

Ads mention one or more names of candidates ' -

Publicly broadcasts the message |n pald medla mcludmg radlo television,
newspapers or billboards ¢

Ads cannot be reasonably subject to any other mterpretation than
electioneering :

W//M Py

- Organization registers name, address, key contact with electlon commission
i o e reports weekly purchases of paid medxa until twe weeks prior to election, then
reports daily D R .

o o0

.
4
corpeert, o
SORR At HELh *

Spendmg caps ER N T e B
by - -Merge primary and general hmrts so’ that lf less than'$100,000 is spentina- i
o PR - primary, the remainder can be spent in the genefal election. SEE

Payouts : :
~-.. .« Checks for the public funds will be gwen to campalgns debit cards will not be
used

Qualifying funds *
+ Funds will go to candidates, not Democracy Trust Fund
* 1000 contributions needed to qualify; contributions may range from $5 to
$100. Total contributions cannot exceed $15,000.
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At the locations in&icated, amend the bill as follows:

4

1. Page. 8, line 4: delete lines 4 to 7.
v

2. Page 9, line 8: delete “of $5”.

3. Page 10, line 5: after “contributions” insert “in amounts equal to not less
than $5 nor more than $100 and in an aggregate amount of not less than $15,000”.

4. Page 13, line 16:{1elete the material beginning with “A candidate” and
ending with “period.” on line 18. ‘

5. Page 13, line 21: delete “ line of credit”.

6. Page 14, line 5: delete \ﬁine of credit for public financing” and substitute

“check for the amount of the public financing benefit payable to the candidate”.

7. Page 14, line 7: delete “line”.

8. Page 14, line 8: delete “of credit” and substitute “check received”.
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financicn
9. Page 14, line 11: delete “line of credit for public}(ffund'ing” and substitute

“check for the amount of the public financing benefit payable to thg candidate”.
10. Page 14, line 14: delete “line of credit” and substitute “check”.

11. Page 14, line 23: delete “lines of credit” and substitute “checks for the

public financing benefits payable to the candidate”.
12. Page 15, line 1: delete “credit” and substitute “public financing benefit”.
13. Page 15, line 3: delete “credit” and substitute “public financing benefit”.

v
14. Page 15, line 5: delete “The” and substitute “Except as provided in ss.

11.512 (2), 11.513 (2), 11.514 (5) and 11.519 (2), the”.

v
15. Page 15, line 7: delete “The” and substitute “Except as provided in ss.

11.512 (2), 11.513 (2), 11.514 (5) and 11.519 (2), the”.

16. Page 15, line 12: delete “line of credit” and substitute “public financing

benefit”.

17. Page 15, line 15: delete “line of credit” and substitute “public financing

benefit”.

18. Page 15, line 16: after that line insert:

\/“(5g) An eligible candidate who receives a public financing benefit in the
primary election campaign period and whose name is certified to appear on the ballot
at the election following that primary may utilize any unencumbered balance of the
public financing benefit received by the candidate in the primary election campaign
period for the election campaign period.

(5r) Except as permitted in sub. (5g), an eligible candidate who receives a

public financing benefit and who does not encumber or expend some portion of the
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benefit for a purpose described in sub. (1) shall return any unencumbered portion of
the benefit to the board within 30 days after the primary or election in which the
candidate participates.”.

19. Page 16, line 18: delete “board”\gnd substitute “state treasurer”.

20. Page 16, line 18: delete “credit”{nd substitute “issue a check to”.

21. Page 16, line 19: delete “candidate’s account with” and substitute

v

“candidate in”.

22. Page 17, line 9: after “disbursements” insert “made or obligations to be

made”.
23. Page 17, line 11: delete “board” and substitute “state treasurer”.
24. Page 17, line 11: delete “credit” and substitute “issue a check to”.

25. Page 17, line 12: delete “candidate’s account with” and substitute .
“candidate in”.
26. Page 17, line 12: delete “line of credit” and substitute “amount”.

27. Page 17, line 14: after that line insert:

“11.514 Independent expenditures. (1) In this section:

(a) “Independent expenditure” means an expenditure other than a
disbursement that is made by means of one or more communications media for the
'purpose of making a communication within 30 days of a spring primary or within 60
days of a spring election that includes mention of the name of a candidate for the
office of justice whose name appears on the ballot at that primary or election, and
that cannot reasonably be subject to any interpretation other than that the

communication is made for the purpose of electioneering.
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(b) “Organization” means any person other than an individual.

(2) Any organization that makes independent expenditures with respect to any
spring primary or election, or both, cumulatively exceeding $5,000 in amount or
value shall register with the board \t:,he name and address of the organization and the
name and address of an agent. |

(3) An organization that is subject toa registration requirement under sub. (2)
shall report to the board, in such manner as the board prescribes, the information
specified in sub. (4):

(a) No later than 24 hours after the end of each calendar week during the period
beginning 30 days before a spring primary and ending 15 days before that primary

and during the period beginning 60 dé.ys before the spring election and ending‘lS

" days before that election, unless a report is required for the same period under par.

(b). ,. L | ,

(b) No later than 24 hours after the end of each day during the period beginning

14 days before each spring primary and ending on the day of the spring primary and

during the period beginning 14 days before each spring election and ending on the
day of that election.

(4) Each report under sub. (3) shall contain an itemization of each independent
expenditure made and each obligation to make an independent expenditure incurred
by the organizétion in an amount or value exceeding $20, the amount or value of the
independent expenditure or obligation, the date that the independent expenditﬁre
is made or the obligation to make the independent expenditure is incurred, the
person to whom the independent expenditure is made or to whom the obligation to

make the independent expenditure is incurred and the cumulative total independent

~
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expenditures made and obligations to make independent expenditures incurred with
respect to that primary and election.

" (5) When the aggregate independent expenditures made or obligated to be
made against an eligible candidate for an office or for the opponents of that candidate
exceed 20% of the public financing benefit for that office in any campaign period, the
state treasurer shall immediately issue a check to that candidate in an additional
amount equivalent to the total independent expenditures made or obligated to be

made, but not to exceed 3 times the public financing benefit for the applicable office.”.

28. Page 17, line 15: deletev‘:(l)”.

29. Page 17, line 16: delete the material beginning with “The state treasurer

shall” and ending with “11.506.” on page 18, line 5f/

‘e
B d

30. Page 18, line 10: after “exceed the” insert “total amount of the”.\/

31. Page18,line 11: after “campaign” insert “and-the total qualifying and seed

money contributions lawfully accepted by the candidate”.

32. Page 18, line 12: delete “exceeded” and substitute “exceed”.

33. Page 19, line 21: after “exceeding the” insert “total”.

34. Page 19, line 22: delete “candidate,” and substitute “candidate and the
qualifying and seed money contributions lawfully received by the candidate,”.

35. Page 19, line 24: delete the material beginning with that line and ending
with page 20, line 3.

36. Page 20, line 15: delete “board” and substitute “state treasurer”.

37. Page 20, line 16: delete “credit the accounts of” and substitute “issue a

check to”.
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38. Page 20, line 17: delete “with an additional line of credit” and substitute

“in an amount”.
39. Page 20, line 18: delete “line of credit” and substitute “check”.

40. Page 20, line 20: delete “credit” and substitute “check”.

41. Page 22, line 6: delete “lines of credit” and substitute “public financing

benefits”.

42. Page 22, line 7: after “trust fund” insert “and to provide for administration

of the fund”.
43. Page 22, line 14: delete “and 11.51 (4)” and substitute ¢ 11.51 (4) and
v/

- 11.511 (51", .

(END)

w
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when they are made “...for the purpose of influencing the election or nomination for
election of any individual to state or local office...”. This draft, in proposed s. 11.514 (1)
(a), makes expenditures reportable, under a separate procedure, when they are made
for the purpose of making a communication “that cannot reasonably be subject to any
interpretation other than that the communication is made for the purpose of
electioneering”. In order to achieve your intent, a court must distinguish between
these standards, because if they have the same meaning, the draft achieves nothing.
I'm not sure the draft is clear concerning how these standards should be distinguished.

2. Currently, ch. 11., stats., generally requires disclosure of financial activity by
individuals and commlttees seekmg toinfluence the election or defeat of candidates for
state or local office [see ss. 11.01 (6), (7), (11) and (16), 11.05 and 11.06, stats.], unless
a disbursement is made or obligation incurred by an individual other than a candidate
or by a committee which is not organized primarily for political purposes, the
disbursement is not a contribution as defined in the law and the disbursement is not
made to expressly advocate the election or defeat of a clearly identified candidate [see
s.11.06 (2), stats.]. Thislanguage pretty closely tracks the holding of the U.S. Supreme
Court in Buckley v. Valeo, et al., 96 S. Ct. 612, 656-664 (1976), which prescribes the
boundaries of disclosure that may be constitutionally enforced (except as those
requirements affect certain minor parties and independent candidates). Proposed s.
11.514, which requires registration and reporting by organizations that make certain
communications within 30 days of a primary or 60 days of an election, appears to
extend beyond the boundaries which the court permitted in 1976. As a result, its

enforceability at the current time appears to rest upon a shift by the court in its stance
on this issue.

3. Proposed ss. 11.512 (2), 11.513 (2), 11.514 (5) and 11.519 (2), which increase the
public financing benefit payable to a candidate when excess disbursements are made
by an opponent or when independent disbursements or “issue advocacy” expenditures
are made against the candidate or for his or her opponents, may result in an
abridgement of the First Amendment rights of the persons making the disbursements
or expenditures. See Day v. Holahan, 34 F.3d 1356 (8th Cir., 1994), in which a
Minnesota law that included provisions similar to proposed s. 11.31 (3p) was voided.
It should be noted that there are viable arguments to be made on both sides of this
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issue, this case is not binding in Wisconsin because it did not arise in the circuit that
includes Wisconsin and the U.S. Supreme Court has not yet spoken on this issue.

Jeffery T. Kuesel
Managing Attorney
Phone: (608) 2666778
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1. Undercurrentlawins. 11.01(7)(a) 1. and (16), stats., expenditures are reportable
when they are made “...for the purpose of influencing the election or nomination for
election of any individual to state or local office...”. This draft, in proposed s. 11.514 (1)
(a), makes expenditures reportable, under a separate procedure, when they are made
for the purpose of making a communication “that cannot reasonably be subject to any
interpretation other than that the communication is made for the purpose of
electioneering”. In order to achieve your intent, a court must distinguish between
these standards, because if they have the same meaning, the draft achieves nothing.
I’m not sure the draft is clear concerning how these standards should be distinguished.

2. Currently, ch. 11., stats., generally requires disclosure of financial activity by
" individuals and committees seeking to influence the election or defeat of candidates for
state or local office [see ss. 11.01 (), (7), (11) and (16), 11.05 and 11.06, stats.], unless
a disbursement is made or obligation incurred by an individual other than a candidate
or by a committee which is not organized primarily for political purposes, the
disbursement is not a contribution as defined in the law and the disbursement is not
made to expressly advocate the election or defeat of a clearly identified candidate [see
s.11.06 (2), stats.]. This language pretty closely tracks the holding of the U.S. Supreme
Court in Buckley v. Valeo, et al., 96 S. Ct. 612, 656—664 (1976), which prescribes the
boundaries of disclosure that may be constitutionally enforced (except as those
requirements affect certain minor parties and independent candidates). Proposed s.
11.514, which requires registration and reporting by organizations that make certain
communications within 30 days of a primary or 60 days of an election, appears to
extend beyond the boundaries which the court permitted in 1976. As a result, its
enforceability at the current time appears to rest upon a shift by the court in its stance
on this issue.

3. Proposed ss. 11.512 (2), 11.513 (2), 11.514 (5) and 11.519 (2), which increase the
public financing benefit payable to a candidate when excess disbursements are made
by an opponent or when independent disbursements or “issue advocacy” expenditures
are made against the candidate or for his or her opponents, may result in an
abridgement of the First Amendment rights of the persons making the disbursements
or expenditures. See Day v. Holahan, 34 F.3d 1356 (8th Cir., 1994), in which a
Minnesota law that included provisions similar to proposed s. 11.31 (3p) was voided.
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It should be noted that there are viable arguments to be made on both sides of this
issue, this case is not binding in Wisconsin because it did not arise in the circuit that
includes Wisconsin and the U.S. Supreme Court has not yet spoken on this issue.

Jeffery T. Kuesel

m o metam e AL e

Managing Attorney

Phone: (608) 266-6778
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ASSEMBLY AMENDMENT,

TO 1999 ASSEMBLY BILL 377

At the locations indicated, amend the bill'as followéz

'1. Page -8, line 4: delete lines 4 to 7.

2. Page 9, line 8: delete “of $5”.

3. Paée 10, line 5: after “contributions” i%en “in amounts equal to not less
€000 now wirre 16 ain

than $5 nor more than $1F)0 and in an aggregate amount of not less than/{$15,000”.

4. Page 13, line 16: delete the material beginning with “A candidate” and
ending with “period.” on line 18.

5. Page 13, line 21: delete “; line of credit”.

6. Page 14, line 5: delete “line of credit for public ﬁnancing” and substitute
“check for the amount of the public financing benefit payable to the candidate”.

7. Page 14, line 7: delete “line”.

8. Page 14, line 8: delete “of credit” and substitute “check received”.
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1

9. Page 14, line 11: delete “line of credit for public financing” and substitute

2 “check for the amount of the public financing benefit payable to the candidate”.
3 - 10. Page 14, line 14: delete “line of credit” and substitute “check”.

11. Page 14, line 23: delete “lines of credit” and substitute “checks for the

4
\i/ﬁlﬂic financing benefits payable to the candidate”.

L
6 12. Page 15, line 1: delete “credit” and substitute “public financing benefit”.
7 | ' 13. Page 15, line 3: delete “credit” and substitute “public financing benefit”.
8 ' 14. Page 15, line 5: delete “The” and substitute “Except as provided in ss. .

4/ and 11.519 (2), the”.

éy 11,512 (2)44

10 . 18. Page 15, line 7: delete “The” and substitute “Except as provided in ss.

12 o 16. Page 15, line 12: delete “line of credit” and substitute “public financing
13 benefit”.
14 17. Page 15, line 15: delete “line of credit” and substitute “public financing

15 benefit”.

16 18. Page 15, line 16: after that line insert:

17 “(5g) An eligible candidate who receives a public financing benefit in the
18 primary election campaign period and whose name is certified to appear on the ballot
19 at the election following that primary may utilize any unencumbered balance of the
20 public financing benefit received by the candidate in the primary election campaign
21 period for the election campaign period.

22 (5r) Except as permitted in sub. (5g), an eligible candidate who receives a

23 public financing benefit and who does not encumber or expend some portion of the
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1 benefit for a purpose described in sub. (1) shall return any unencumbered portion of
2 the benefit to the board within 30 days after the primary or election in which the

3 candidate participates.”.

4 19. Page 16, line 18: delete “board” and substitute “state treasurer”.
5 20. Page 16, line 18: delete “credit” and substitute “issue a check to”.
6 21. Page 16, line 19: delete “candidate’s account with” and substitute

S

“candidate in” e /{ mvfmq )r (ﬂ @ fide qed AT N
@ f b

7 ﬁ/ ro@f"@/ ltne'Z?, 6 6‘ e %Ebwf’ma ww}&e P ?C '7 //n

— —~22“"Page”‘17"'hne—9 ~after “d1sbursements “insert “madeor obligations-to~be .

e”. U
'/;/

23. Pape-17, lme 11: delete “board” and substltute “state treasurer

1 24. Page 17, line 11 del"’ete%credlt” and substltute issue a check to

2 25. Page 17, line” 12: delete “candidaté’s~account with” and substitute

“cudid@te in”,

o

T EOC A e e aa o © YT e o e J—

5 &b PagelT, Tine 14: after that line ifisert:™ =~

16 “11.514 Independent expenditures. (1) In this section:

17 (a) “Independent expenditure” means an expenditure.-ether—than a
18 disbursement that 1 de by means of @%9r=mo?:&>;rrun1catlons media for the
19 purpose of making a commug}gatlo ¢'/;i/;;.«in 30 days of a spring primary or within 60,

e

20 days of a spring ‘el,ecti”éi that includes mention e name of a candidate for the
21 ofwaju’sﬁ::;vhose name appears on the ballot at that prifazy or election, an

29777 that cannot reasonably be subject to any interpretation other than that the
3

communication is made for the purpose of electioneering.
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(2) Any organization that makes independent expenditures with respect to ﬁy

spring primary or election, or both, cumulatively exceeding $5,000 in amount or
value shall register with the board the name an.d address of the organiz
name and address of an agent.

(3) An\organization that is subject to a registration requirement under sub. (2)
shall report to the board, in such manner as the board p 4c:ribes, the information
specified in sub. (4);

(a) Nolater than 24 hours after the end of each calendar wéek during the period!
beginning 30 days before spring primary ?ﬂ ending 15 days before that primary,

and during the perlod beginning 60 days/before the sprmg electlon ‘and ending 15

(b).

(b) No later than 24 hours after theend of each day during the period beginning

14 days before each spring’primary and ending on the day of the spring primary and

during the period rbw/g'éing 14 days before each spring election and ending on the
day of that election.

(4) Each réport under sub. (3) shall contain an itémization of each independent

expenditure’'made and each obligation to make an independent expenditure incurre
by the organization in an amount or value exceeding $20, the amount or value of th
independent expenditure or obligation, the date that the independent expenditure

if made or the obligation to make the independent expenditure is\incurred, the

person to whom the independent expenditure is made or to whom the obrikgation to

make the independent expenditure is incurred and the cumulative total in@nt
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expendituresmade-and-obligationsto make independent expenditures incurred with

e ot

resp\ec?towmary and election. ‘ /
(5) When th'eaag@fe independ::;gg@it- fes made or obligated to be
made against an eligible can:ii:tte)ﬁ?wi or for the opponents of that candidate

all immediately issue a check to that candix in an additional

state treasurer

3

4

5 exceed 20% of the public financing benefit forthat office in any campaign period, the
6 m/“

7

equivalent to the total independent expenditures made or obligated to be

-8 de, but notte-exceed-3-timesthe-publicfinancing benefit for the applicable office.”.
9 28. Page 17, line 15: delete “(1)".
10 29. Page 17, line 16: delete the material beginning with “The state treasurer

11 shall” and ending with “11.506.” on page 18, line.5.

12 30. Page 18, line 10: after “exceed the” in'f:si(lert; “total amount of the”.

13 31. Page 18, line 11: after “campaign” insert “and the total qualifying and seed
14 money contributions lawfully accepted by the candidate”.

15 32. Page 18, line 12: delete “exceeded” and substitute “exceed”.

16 | 33. Page 19, line 21: after “exceeding the” insert “total”.

17 34. Page 19, line 22: delete “candidate,” and substitute “candidate and the

18 qualifying and seed money contributions lawfully received by the candidate,”.

19 35. Page 19, line 24: delete the material beginning with that line and ending

20 with page 20, line 3.
21 36. Page 20, line 15: delete “board” and substitute “state treasurer”.
22 37. Page 20, line 16: delete “credit the accounts of” and substitute “issue a

23 check to”.
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38. Page 20, line 17: delete “with an additional line of credit” and substitute
“n an amount”.

39. Page 20, line 18: delete “line of credit” and substitute “check”.

40. Page 20, line 20: delete “credit” and substitute “check”.

41. Page 22, line 6: delete “lines of credit” and substitute “public financing
benefits”.

42, Page 22, line 7: after “trust fund” insert “and to provide for administration
of the fund”. _

. 43. Page 22, line 14: delete “and 11.51 (4)” and substitute ¢, 11.51 (4) And

11.511 (5r)". ‘ | |

ot

. (END)



