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LAW OFFICES ONE EAST MAIN STREET
POST OFFICE BOX 2719
MADISON, WI 53701-2719
FACSIMILE 608-257-0609
TELEPHONE 608-257-3911
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TELEFAX TRANSMITTAL COVER PAGE

DATE: June 15, 1999 TIME: 3:58 PM
170: Curt Pawlisch  251-2883

FroM: Mike Wittenwyler

NUMBER OF FAGES TRANSMITIED (INCLUDING THIS COVER SHEET): 5

MESSAGE:

I believe that I captured everything we discussed on the phone. I'll be going
over it again very carefully and let you know if I overlooked anything.

If you have any problems with this transmission or do not receive all of the pages please call Julie
Sylvester at (608) 257-3911 as soon as possible.

THIS MESSAGE IS INTENDED ONLY FOR THE USE OF THE INDIVIDUAL OR ENTITY TO WHICH IT
IS ADDRESSED AND MAY CONTAIN INFORMATION THAT IS PRIVILEGED, CONFIDENTIAL AND
EXEMPT FROM DISCLOSURE UNDER APPLICABLE LAW. If the reader of this message is not the intended
recipient, you are hereby notified that any dissemination, distribution or copying of this communication is strictly
prohibited. If you have reccived this communication in error, please notify us immediately by telephone (collect) and
return the original message to us at the above address via the U.S. Postal Service. Thank you.
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TO BE ADDED TO CHAPTER 452, WIS. STATS.:

P

(45

e

2,30 Public Utilities and Nonutility Affiliates

(1)  DEFINITIONS. In this section:

(a)

()

©

@

(e)

“Brownfields” means abandoned, idle or underused industrial or
commercial facilities or sites,@ expansion or redevelopment of
which is adversely affected by actual environmental contamination.

“Commercial construction” means the act of building any structure or
that part of any structure that is not used as a home, residence or
sleeping place by one person or by two or more persons maintaining a
common household, to the exclusion of all others; provided, however,
that “commercial construction” shall not include any repair,
maintenance, installation, or construction of structures or facilities
owned or used by or for a public utility or for a public utility customer
when related to the furnishing to the customer of heat, light, water, or
power. “Commercial construction” also does not include any
construction related to the evaluation, control, or remediation of
hazardous substances, solid wastes, liquid wastes, gaseous wastes, soils,
air, or water; nor does “commercial construction” include construction
specifically related or limited to compliance with federal, state, or local
environmental laws, regulations, orders, or rules.

“Engage” means to actively participate in the daily operations or daily
business decisions of an entity as defined in s. 180.0103(8). “Engage”
does not mean passive ownership of less than 50 percent of an entity, or
such actions or provisions by a minority owner necessary or appropriate
to protect its ownership interest other than actively participating in the
daily operations or daily business decisions of an entity.

“Holding company system” has the meaning given it under
s. 196.795(1) (i).

“Improvements” means any valuable addition made to land including,
but not limited to, excavations, gradings, foundations, structures,
buildings, streets, parking lots, sidewalks, sewers, septic systems, or
drainage facilities; provided, however, that “improvements” shall not
include any repair, maintenance, installation, or construction of
structures or facilities owned or used by or for a public utility or for a
public utility customer when related to the furnishing to the customer of
heat, light, water, or power.
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“Nonutility affiliate” means either a subsidiary of a public utility or a
company in a holding company system which is not a public utility.

“Property management” means any activity associated with the care or
maintenance of land or improvements including, but not limited to,
business planning and budgeting, accounting, lease administration, tenant
relations and retention, security, maintenance of common areas, rent
collections, financial reporting, service contract administration, or
inspections. .

“Public utility” means every corporation, company, individual,
association, their lessees, and trustees or receivers appointed by any
court or state or federal agency that may own, operate, manage or
control all or any-part’of a plant or equipment, within the state, for the
production, transmission, delivery or furnishing of electricity directly to
or for the public; provided, however, that “public utility” shall not
include any municipal utility or any municipal electric company or any
cooperative association organized under ch. 185 for the purpose of
producing or furnishing heat, light, power or water to its members only.

“Residential real estate development” means the act of dividing or
subdividing any parcel of land for residential construction or making
improvements to facilitate or allow residential construction.

“Residential construction” means the act of building or contracting to
build any structure or that part of any structure used as a home,
residence or sleeping place by one person or by two or more persons
maintaining a common household, to the exclusion of all others.

“Third party” means any person other than a public utility or nonutility
affiliate.

PROHIBITED ACTIVITIES. Unless otherwise provided by law or as allowed
under sub. (3), no public utility or no nonutility affiliate shall:

(2
(®)
(©)
@

Engage in the real estate practice as defined in s. 452.01(6);
Engage in residential real estate development;
Engage in property management for a third party; or

Engage in residential construction or commercial construction.

2
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1 (3) PERMISSIBLE ACTIVITIES OF PUBLIC UTILITIES AND NONUTILITY
2 AFFILIATES. Notwithstanding the prohibitions in sub. (2), this section shall
3 not be interpreted to prohibit a public utility or nonutility affiliate from:
4
5 (a) Repairing, maintaining, installing, or constructing structures or facilities
6 owned or used by or for a nonutility affiliate or a public utility or for a
7 public utility customer when related to the furnishing to the customer of
8 heat, light water, or power; or
9
10 (b) Engaging in construction specifically related to the evaluation, control, or
11 remediation of hazardous substances, solid wastes, liquid wastes, gaseous
12 wastes, soils, air, or water;
13
14 (c) Engaging in construction specifically related or limited to compliance with
15 federal, state, or local environmental laws, regulations, orders, or rules.
16
17 (d) Consulting or making other financial or business arrangements with one or
18 more third parties who will engage in commercial construction.
19
20 (e) Consulting or making other financial or business arrangements with one or
21 more third parties who will engage in residential construction or residential
22 real estate development; provided, however, that if a public utility or
23 nonutility affiliate contracts for the development of more than one residential
24 real estate development or residential construction projects, the public utility
25 or nonutility affiliate shall not enter into an exclusive arrangement with a
26 third party for all such residential real estate development or residential
27 construction.
28
29 (4) ADDITIONAL PERMISSIBLE ACTIVITIES FOR PUBLIC UTILITIES NOT
30 REGULATED UNDER S. 196.795. Notwithstanding the prohibitions in sub.

31 e (2), this section shall not be interpreted to prohibit a public utility that is not
— 32 regulated under s. 196.795 or its nonutility subsidiaries from:

\ 53 e
%;VQM 4 (a) Acquiring or disposing-of property directly, or interests in property, related
W@M to or associateéd with the operation of a public utility through:
36

37 1. a contract with a third party engaged in the real estate practice as defined

iné in s. 452.01(6), or
7 s
40

i 2. an individual employed by 2 public utility who is engaged in the real

I ALeS 7 estate practice as defined in 5. 452.01(6), or
T 42
43 3. an individual employed by a public utility as authorized by law.
44

S
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(b) Engaging in commercial and residential real estate development
constructlon on property owned‘or-acquired by the public utility for a publlc
unhty,purpose so long as total annual revenues from such activities do not

_exceed three percent of the total Operatmg revenue of the public utility in

any. glVCD year. -
W )

(¢) Providing unlimited financial support th:oughl/oans and grants to third
parties who may be engaged in activities prohibited under sub. (2) so long as
the activities may be considered economic development activity and the
public utility shall not profit directly for its financial support except for
interest earned on loans: urposes of this section, economic
development shall mean development designed to promote job growth or
retention, expand the property ase or improve the overall economic
vitality of a municipality or region. Acc o

| U
}/W MMZ%P£
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5) EXEMPTION. Notwithstanding the prohibitions in sub. (2), a nonutility /wa /
affiliate that has been engaged in residential construction as of the effective date 2 vy
of this act shall be allowed to maintain passive ownership of greater than 50 Loam !
percent in a res1denual construction project,or a commercial constructlon project W. _
mcldcntal to a residential construcuon project.

6) BROWNFIELDS ACTIVITIES. A public utility or nonutility affiliate may
engage in residential real estate development at a brownfields facility or site
without being subject to any of the restrictions in this section.

(7)  PRIVATE CAUSE OF ACTION. Any public utility or nonutility affiliate
which does, causes, or permits to be done any prohibited action in this section
or fails to comply with any term, limitation or condition imposed in this section
is liable to any person injured thereby in the amount of damages sustained in

sequcnce of the prohibited action or failure to act W

(8) STRICTRY INTERPRET }-_»,.' The provisions &f this sedion shalNbs 1‘ 0
nooutility affiliate NONARN

TO BE ADDED TO 196.795(5), WIS. STATS.: \ ‘ ‘\
(t) A public utility affiliate and a nonutility affiliate shall also be subject to the
restrictions set forth in s. 452.30, but only for their business or activities in
this state.

196.795(9m) SHALL BE AMENDED TO INCLUDE SUB. (t).

4
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'D N ASSEMBLY AMENDMENT ,
TO 1999 ASSEMBLY BILL (LRB-3200/4)

At the locations indicated, amend the bill as follows:

1. Page 62, line 12: after that line insert:

“SECTION 89m. 196.796 of the statutes is created to read:

196.796 Real estate activities. (1) In this section:

(a) “Brownfields facility or site” means any abandoned, idle or underused
industrial or commercial facility or site, the use, expansion or redevelopment of
which is adversely affected by actual environmental contamination.

(b) 1. “Commercial construction” means the act of building any structure, or
that part of any structure, that is not used as a home, residence or sleeping place by
one or more persons maintaining a common household to the exclusion of all others.

2. “Commercial construction” does not include any of the following:

a. Any repair, maintenance, installation or construction of a structure owned

or used by or for a public utility, or for a customer of a public utility, if the repair,
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maintenance, installation or construction is related to furnishing heat, light, water
or power to the customer.

b. Any construction related to the evaluation, control or remediation of
hazardous substances; solid, liquid or gaseous wastes; soils; air; or water.

c. Any construction performed in order to comply with federal, state or local
environmental laws, regulations, orders or rules.

(c) “Economic development” means development that is designed to promote
job growth or retention, expand the property tax base 01 improve the overall
economic vitality of a municipality, as defined in s. 30.01@ or region. ‘/

(d) “Engage” means to actively participate in the daily operations or daily
business decisions of an entity, as defined in s. 180.0103 (8).

(e) “Holding company system” has the meaning given in s. 196.795 (1) (i).

(f) “Improvements” means any valuable addition made to land, including
excavations, gradings, foundations, structures, buildings, streets, parking lots,
sidewalks, sewers, septic systems and drainage facilities. “Improvements” does not
include any repair, maintenance, installation or construction of structures or
facilities owned or used by or for a public utility, or by or for a customer of a public
utility, if the repair, maintenance, installation or construction is related to furnishing
heat, light, water or power to the customer.

(g) “Nonutility affiliate” means a subsidiary of a public utility or a company in
a holding company system that is not a public utility.

(h) “Property management” means any activity associated with the care or
maintenance of land or improvements, including business planning and budgeting,

. / - - . - » .
accounting, lease administration, tenant relations and retention, security,
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1 maintenance of common areas, rent collections, financial reporting, service contract
2 administration and inspections. v

@ (I) “Public utility” means every corporation, company, individual or association,
4 and their\ﬂzgglz\ees, trustees or receivers appointed by any court or state or federal
5 agency, ;chat may own, operate, manage or control all or any part of a plant or
6 equiprﬁent, within the state, for the production, transmission, delivery or furnishing
7 of electricity directly to or for the public, except that “public utility” does not include
8 any municipal utility or municipal electric company, as defined in s. 66.073 (3) (d),
9 or any cooperative association organized under ch. 185 for the purpose of producing

10 or furnishing heat, light, power or water to its members only.

11 (i) “Real estate practice” has the meaning given in s. 452.01 (6),

12 () “Residential construction” means the act of building or contracting to build

13 any structure, or that part of any structure that is used as a home, residence or

14 sleeping place by one or more persons maintaining a common household to the

15 exclusion of all others.

16 (k) “Residential real estate development” means the act of dividing or

17 subdividing any parcel of land for residential construction or making improvements

18 to facilitate or allow residential construction.

19 (L) “Third party” means any person other than a public utility or nonutility

20 affiliate.

21 (2) PROHIBITED ACTIVITIES. Except as provided in sub. (4), a public utility or

22 nonutility affiliate may not do any of the following:

23 (a) Engage in real estate practice.

24 (b) Engage in residential real estate development. 3(‘4

@ (c) Engage in property management for a M@}m‘t/y
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(d) Engage in residential or commercial construction.

(3) PERMITTED ACTIVITIES. (a) Subsection (2) does not prohibit a public utility
or nonutility affiliate from doing any of the following:

1. Repairing, maintaining, installing or constructing a structure that is owned
or used by or for a public utility or nonutility affiliate, or for a customer of a public
utility if the repair, maintenance, installation or construction is related to furnishing
heat, light, water or power to the customer.

2. Engaging in construction that is specifically related to the evaluation,
control or remediation of hazardous substances; solid, liquid or gaseous wastes; soils;
air; or water.

3. Engaging in construction that is performed in order to comply with federal,
state or local environmental laws, regulations, orders or rules.

4. Consulting or making other financial or business arrangements with one or
more Wr‘%igs who will engage in commercial construction.

5. Consulting or making other financial or business arrangements with one or

303
more ,t/hi'pd/parties who will engage in residential construction or residential real
estate development, except that if a public utility or nonutility affiliate contracts for
the development of more than one residential construction project or residential real
estate development, the public utility or nonutility affiliate may not enter into an
exclusive arrangement with a ghard party for all such residential construction or
residential real estate development.

(b) Subsection (2) does not prohibit a public utility that is not subject to the
requirements of s. 196.795, or the nonutility subsidiary of such a public utility, from

doing any of the following:
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1. Directly acquiring or disposing of property or interests in property if the
acquisition or disposition is related to the operation of a public utility and the
acquisition or disposition satisfies one of the following: N

a. The acquisition or disposition is conducted under a contract with a «tf@d:@,
party that is engaged in real estate practice.

b. The acquisition or disposition is conducted by an individual engaged in real
estate practice or employed by a public utility.

2. Engaging in commercial or residential real estate development or
construction on property owned or acquired by the public utility or nonutility
subsidiary for a public utility purpose if the total annual revenues from the
development or construction do not exceed 3% of the total operating revenues of the
public utility in any year. ¥

3. Providing financial support through investments, loans or grants to tgcd
parties that may be engaged in an activity specified in sub. (2), except that if one of
the purposes of the activity is economic developmentgthe public utility may profit
directly from that activity only from interest earned on an investment or loan or
through the receipt of profits that are incidental to the economic development
purpose of the activity.

(4) EXCEPTIONS. (a) A nonutility affiliate that is engaged in residential
construction on the effective date of this paragraph .... [revisor inserts date] may
maintain passive ownership of 50% or more of any of the following:

1. A residential construction project.

2. A commercial construction project that is incidental to a residential

construction project.
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(b) A public utility or nonutility affiliate may engage in residential real estate
development at a brownfields facility or site.

(5) PRIVATE CAUSE OF ACTION. Any public utility or nonutility affiliate that does,
causes or permits to be done any action prohibited under this section or fails to
comply with any requirement specified in this section is liable to any person injured
thereby in the amount of damages sustained in consequence of the prohibited action

or failure to comply.@'é/ 67

(END)
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Representative Hoven:
Please note the following about this amendment:

1. I had difficulty understanding the intent of many of the provisions in the
suggested language and I made changes that I thought were appropriate. Please
review the amendment very carefully to make sure that it achieves your intent.

2. I'had particular difficulty with proposed s. 196.796 (3) (b) 3. Please review that
provision carefully.

A
3. Itisnot necessary toinclude the exceptions to the definition ot‘/‘e‘ngage” that were
included in the suggested language because the exceptions clearly do not fall under the
definition of “engage”.

4. This amendment does not include the suggested language regarding s. 196.795
(5) (t) or the suggested change to s. 196.795 (9m) because they are not necessary. Note
that public utility affiliates and nonutility affiliates are subject to the prohibitions in
proposed s. 196.796.

Mark D. Kunkel

Legislative Attorney

Phone: (608) 266-0131

E-mail: Mark.Kunkel@legis.state.wi.us



