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1997 BILL

1 AN ACT to amend 106.04 (1m) (p) 1.; and to create 106.04 (9) (am), 125,12 (2)
(ag) 7. and 125.12 (4) (ag) 9. of the statutes; relating to: prohibiting
discrimination in the use of the facilities or services, or in the exercise of voting
rights in the governance, of a golf club that is a public place of accommodation
or amusement and authorizing the suspension or revocation of an alcohol
beverage license issued to any golf club that impermissibly discriminates in the

use of its facilities or services or in the exercise of voting rights in its

N O N s W N

governance.

Go

Analysis by the Legislative Reference Bureau

Under current law, no person may deny to another the full and equal enjoyment
of any public place of accommodation or amusement because of sex, race, color, creed,
disability, sexual orientation, national origin or ancestry. Under current law, “public
place of accommodation or amusement” is interpretad broadly to include, but not be
limited to, places of business or recreation, restaurants, taverns, lodging
establishments and any place where accommodations, amusement, goods or services
are available either free or for a consideration, except that a “public place of
accommodation or amusement” does not include a place where a bona fide private,
nonprofit organization or institution provides accommodations, amusement, goods



11:55 B608 287 0780 GR N CAPITOL (@008, 009

1997 - 1998 Legislature -2- LRB-4469/?
GMM&PEN jig jf

BILL

or services during an event in which the organization or institution provides the
accommodations, amusement, goods or services only to its members, to the guests of
those members and to the guests of the organization or institution. Under current
law, a person who wilfully denies to another the full and equal enjoyment of a public
place of accommodation or amusement because of sex, race, color, creed, disability,
sexual orientation, national origin or ancestry is subject to a forfeiture and to a civil
action for damages, including punitive damages, injunctive relief, court costs and
reasonable attorney fees. In addition, if the person is licensed or chartered under
state law, for example, if the person holds a liquor license, the person is subject to
suspension cr revocation of the license or charter.

~ This bill prohibits discrimination in the use of the facilities or services of a golf
club that is a public place of accommodation or amusement (golf club). Specifically,
under the bill, no person may deny to another the full and equal enjoyment of the
facilities or services of a golf club by doing any of the following:

1. Assigning tee times based on sex, race, color, creed, disability, sexual
orientation, marital status, national origin or ancestry.

" 2. Restricting the use of the facilities or services of the golf club by any adult
who is entitled to use those facilities or services under a membership in the golf club
that allows the use of those facilities or services by more than one adult so that the
use of those facilities or services is not equally available to all adults who are mcluded
under that membership.

3. Restricting the exercise of voting rights in the governance of the golf club by
any adult who is entitled to use the facilities or services of the golf club under a
membership in the golf club that allows the use of those facilities or services by more
than one adult so that all adults who are included under that membership do not
have an equal voice in the governance of the golf club.

4. Denying availability of any class of membership in the golf club based on sex,
race, color, cread, disability, sexual orientation, marital status, national origin or
ancestry.

5. Denying equal access to any food or beverage facilities or services of the golf
club to any adult member of the golf club in any membership class, subject to the
underage drinking law.

The bill, however, permits a golf club to do any of the following:

1. Sponsor or permit events that are limited to members of one sex if the golf
club sponsors or pernmiits events that are comparable for each sex.

2. Offer a membership in the golf club that permits the use of the facilities or
services of the golf club during times in which that use is restricted to certain classes
of memberships if that use during all restricted times is permitted for all adults who
are entitled to use the golf ¢lub’s facilities or services under that membership.

3. Offer, for a reduced rate, an individual membership in the golf club that
permits the use of the facilities or services of the golf club only during limited times,
if the golf club has on record a written request for such a2 membership. B

The bill allows any resident of a municipality to file a complaint with the
municipality’ éllegmg that a golf course that is licensed by that municipality to sell
alcohol bevera.ges impermissibly discriminates in violation of tha bill. The bill also
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authorizes the department of revenue (DOR) to file a complaint with the county
circuit court alleging that a golf course that is licensed by a municipality to sell
alcohol beverages impermissible discriminates in violation of the bill. Current law
requires the municipality or circuit court, upon receiving a valid complaint alleging
any of several specified violations, to conduct a hearing on the complaint and, if the
complaint is found tobe true or if the licenseefails to appear to contest the complaint,
requires the municipality to revoke the violator’s alcohol beverage license and
requires the circuit court to order the license suspended for not more than 90 days
or revoked. The bill authorizes DOR to revoke, suspend or refuse to renew a
DOR-issued permit for the sale of alcohol beverages to any golf club that
impermissible discriminates in violation of the bill.

For further information see the state and local fiscal estimate, which will be
printed as'an appendix to this bill.

The people of the state ofW'wconsm, represented in se and assembly, do
enact as follows: \ .

SECTION 1. 106.04 (1m) (p) 1. of the statutes is aﬁlended to read:

106.04 (1m) (p) 1. “Public place of accomrpodation or amusement” shall be
interpreted 'broadly to include, but not be limited to, places of business or recreation;
lodging estabhshments, stauranis; taverns; barber or cosmetologist,
aesthetlcxan, electrologlst or mamcunng estabhsh.ments, nursing homes, clinies;
hospitals; cemetenes, and any place where accommodations, amusement, goods or
services ar% avm]gble either free or for a consideration, subject to subd. 2.

Szmiqi)N 2. 106.04 (9) (am) of the statutes is created to read:

106.6_4"(9) (a'n".a) 1. In addition to the discrimination prohibited under par. (a),
no persongi::t’xay deﬁy to another the full and equal enjoyment of the facilities or
services of a golf club that is a public place of accommodation or amusement by doing
any of the followmg

a. Asszgmng tee times based on sex, race, color, creed, disability, sexual

p - proies

orienbatxon. mant.al, status, natnonal-ongm or ancestry. des
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vb. Restnctmg the use of theffacilities or services of the golf club by any adult
&.vho is entitled to use thosefacilities or services under a membership i in the golf club
that allows the use of thosg facilities or services by more than one adult\so that the
use of those facilities or services isnot equally av:-x'ilable to all adults who are included
under that membership. () VW\N\)“U\ W)‘k m W M T\)(’X
c. Restricting the exercise of voting rights in the governance of the golf club by Vf\
any adult[gvho is entltled to use the facilities or services of the golf club under a é‘w/};ﬂ/
membership in the golf club that allows the use of those facilities or services by more p))/)(
than one adult]so that all adults who are included under that membership do not ()\o}’\\
have an equal voice in the governance of the golf club.
d. Denying availability of any class of membership in the golf club based on sex,
race, color, creed, disability, sexual orientation, marital status, national origin or 6\%\;\
&

ancestry.

Denying equal access to any food or beverage facilities or services of the golf

club to any adult member of the golf club in any membership class at any time,
- Yoagsd ona )

f. Directl); or indirectly publishing, circulating, displaying or mailing any
written communication that the communicator knows is to the effect that tee times
will be assigned in violation of subd. 1 a., that the use of the facilities or services of
the golf club wili be restgcted in violai;ioﬁ of subd. 1. b.f%hat the exercise of votiné
rights in the governance of the golf club will‘be restricted in violation of subd. 1. c.,
that availabilit)i')of any g:fass of membership will be denied in violation of subd. 1. d.
or that equal ac‘cess to any food or beverage facilities or services of the golf club will
be denied in viclation of subd l.e

2 Nothmg in subd 1 prohibits any of the followmg

s
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vV a Sponsoring or permitting events that are limited to members of one sex if the
golf club sponsors or permits events that are comparable for each sex. | )

b. Offering a membershlp in the golf club that penm thefusealthe facilities
or services of the golf club during times in which that usﬁ,{iiw;g;(tx;;éd to certain
classes of membershlps if that use during all restricted times is permitted for all
adults who are entltled to use those facilities or services under the membership.-

c. Offering, fer a reduced rate, an individual membership in the golf club that
permit%he facilities or services of the golf club only during limited times
if the golf club has on record a written request from the member for such a limited
membership.

SECTION 3. 125.12 (2) (ag) 7. of the statutes is created to read:

125,12 (2) kag) 7. The person has violated s. 106.04 (9) (am) 1.

SEcTION 4. 125. 12 (4) (ag) 9. of the statutes is created to read:

125.12 (4) (ag) 9.] 1? . That the licensee has wolated s. 106.04 (9) (am) 1.

SECTION 5. Initial applicabxlity ' '

(1) The treatment of' section 106. 04 (1m)(p) 1. and (9) (am) of the statutes first
applies to a person who is affected by a contract that contains provmlons that are
mconsxstent with section 106.04 (1m)(p) 1. of the statutes, as affected by thisact, and
section 106.04 (9 :(am) of the statutes, as created by this act, on the day after the
contract e:?:pires or on the day on which the contract is extended, modified or
renewed, v;fhichever occurs first.

(2) The treatment of section 125.12 (2) (ag) 7. and (4) (ag) 9. of the statutes first

_applies to @ctions of a golf club that occur on the effective date of this subsection.

(END)
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AN ACT to amend106.04 (1m) (p) 1.; and to create 106.04 (9) (am), 125.12 (2)

(ag) 7. and 125.12 (4) (ag) 9. of the statutes; relating to: prohibiting

discrimination in the use of the facilities or services ;esinthe exercise of veting

—rightsinthe governance, of a golf club thetis-a-publie-place-of-accommodation
O hgpsdeRyr and authorizing the suspension or revocation of an alcohol

beverage license issued to any golf club that impermissibly discriminates in the
use of its facilities or services er-im—the_exercise—of—veting rights—in—its

Analysis by the Legislative Reference Bureau

Under current law, no person may deny to another the full and equal enjoyment
of any public place of accommodation or amusement because of sex, race, color, creed,
disability, sexual orientation, national origin or ancestry. Under current law, “public
place of accommodation or amusement” is interpreted broadly to include, but not be
limited to, places of business or recreation, restaurants, taverns, lodging
establishments and any place where accommodations, amusement, goods or services
are available either free or for a consideration, except that a “public place of
accommodation or amusement” does not include a place where a bona fide private,
nonprofit organization or institution provides accommodations, amusement, goods

)
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or services during an event in which the organization or institution provides the, \Y2 wwsa\er
accommodations, amusement, goods or services only tp its members, to the guests of | Yo ~c -
those members and to the guests of the organization §r institution. Under current Hweaty  and
law, a person who wilfully denies to another the full and equal enjoyment of a public ) Gvadly
place of accommodation or amusement because of sex, Yace, color, creed, disability,
sexual orientation, national origin or ancestry is subjecto a forfeiture and to a civil
action for damages, including punitive damages, injunctive relief, court costs and 6\& Aub
reasonable attorney fees. In addition, if the person is lidensed or chartered under
state law, for example, if the person holds a liquor license, the person is subject to
suspension or revocation of the license or charter.

This bill prohibits discrimination in the use of the facilities or services of a golf
club thratis-apublie-place-of-accommodatien.ar amusementy (golf club). Specifically,
under the bill, no person may deny to another the full and equal enjoyment of the
facilities or services of a golf club by doing any of the following:

1. Assigning tee times based on sex, race, color, creed, disability, sexua
orientation, marital status, national origin or ancestry.

2. Restricting the use of the facilities or services of the golf club by an
who is entitled to use those facilities or services under a membership in thg/golf club
that allows the use of those facilities or services by more than one adulto that the

use of those facilities or services is not equally available at all times to all adults who [u»"""“)
{ncluded under that/Membership. [ Famiy
Restricting the exercise of voting rights in the governance of the golf club by

!
W) any adult who is entitled to use the facilities or services of the golf club under a fa'
D membership in the golf club thetelleows-thewsSefthvsetacilitiveoF ices-biTROR
than-ene-adudt so that all adults who are included under that‘rﬁﬁr?lﬁership do not
have an equal voice in the governance of the golf cluh
@4} Denying availability of any class of membership in the golf club based on sex,
race, color, creed, disability, sexual orientation, marital status, national origin or

CoN A t e F13

LI ‘5 sraVo a8y ST

S

ancestry.
% Denying equal access to any food or beverage facilities or services of the golf
cltub to any adult member of the golf club in any membership class, subject to the

underage drinking law. __{ZFamy
/ The bill, however, pefmits a golf club to do any of the following:
_{ 1. Sponsor or pefmit events that are limited to members of one sex if the golf
clyb sponsors or pérmits events that are comparable for each sex.
g Offer embership in the golf club that permits the use of the facilities or
services of the golf club during times in which that use is restricted to certain classes
of memberships if that use during all restricted times is permitted for all adults who V4
are entitled to use the golf club’s facilities or services under tha
Offer, for a reduced rate, an individual membership in the golf club that
permits the use of the facilities or services of the golf club only during limited times,
if the golf club has on record a written request for such a membership.
The bill allows any resident of a municipality to file a complaint with the
municipality alleging that a golf course that is licensed by that municipality to sell
alcohol beverages impermissibly discriminates in violation of the bill. The bill also
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authorizes the department of revenue (DOR)\{O file a complaint with the county
circuit court alleging that a golf course that is licensed by a municipality to sell
alcohol beverages impermissiblg’discriminates in violation of the bill. Current law
requires the municipality or circuit court, upon receiving a valid complaint alleging
any of several specified violations, to conduct a hearing on the complaint and, if the
complaint is found to be true or if the licensee fails to appear to contest the complaint,
requires the municipality to revoke the violator’s alcohol beverage license and
requires the circuit court to order the license suspended for not more than 90 days
or revoked. The bill authorizes DOR to revoke, suspend or refuse to renew a
DOR-issued I;lermlt for the sale of alcohol beverages to any golf club that
impermissibl#’discriminates in violation of the bill.

For further information see the state and local fiscal estimate, which will be
printed as an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows: v
P SMLJQCTI' fo subd. 2,)

SECTION 1. 106.64/(1m) (p) 1. of the statutes is amended to read:
106.04 (1m) (p) 1. “Public place of accommodation or amusement”’jshall be
interpreted broadly to include, but not be limited to, places of business or recreation;
lodging establishments; restaurants; taverns; golf clubs; barber or cosmetologist,
aesthetician, electrologist or manicuring establishments; nursing homes; clinics;

hospitals; cemeteries; and any place where accommodations, amusement, goods or

Sm& penoA —J
services are available either free or for a consideratiorn, /(@

L
SECTION 2. 106.04 (9) (am) of the statutes is created to read:

;./‘/
106.04 (9) (am) &} In addition to the discrimination prohibited under par. (a),

no person may deny to another the full and equal enjoyment of the facilities or

services of a golf club that4 errent by doing
any of the following:
a. Assigning tee times based on sex, race, color, creed, disability, sexual

orientation, marital status, national origin or ancestry.
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@ embership in the golf club the

race, color, creed, disability, sexual orientation, marital status, national origin or

//%nying equal access to any food or beverage facilities or services of the golf

1997 - 1998 Legislature -4 - LRB-4469/2
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SECTION 2

b. Restricting the use of the facilities or services\of the golf club by any adult
who is entitled to use those facilities or services under ajmembership in the golf club
s the se faettiti i t so that the

use of those facilities or services is not equally available at all times to all adults who

% are included under thatfmembership.
’ ® E Restricting the exercise of voting rights in the governance of the golf club by

ny adult who is entitled to use the facilities or services of the golf club under a

Q than-erre-adult so that all adults who are included under thatfmembership do not

have an equal voice in the governance of the golf club.

m Denying availability of any class of membership in the golf club based on sex,

ancestry.

e

club to any adult member of the golf club in any membership class at any time,

subject to s. 125‘&.

f. Directly or indirectly publishing, circulating, displaying or mailing any
written communication that the communicator knows is to the effect that tee times

will be assigned in violation of subd. & a., that the use of the facilities or services of
, -

the golf club will be restricted in violation of subd.% b/tha-t-t-he-exerme-of-uoung

o)
2,¢,
that availability of any class of membership will be denied in violation of subd. &-:Lf Z

2,§ 73¢ that equal access to any food or beverage facilities or services of the golf club will

@

R-Wa Y\\A* Y\\.Q

be denied in violation of subd. %re-~
3 v’

X. Nothing in subd. T prohibits any of the following: B 2.4

RMes ehrae <K v’:e)(\\r\% _\F\«}A\‘S \Y\"m %Qv&r‘a\q“c& Q/(/ M
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a. Sponsoring or permitting events that are limited to members of one sex if the
golf club sponsors or permits events that are comparable for each sex.
m Offering am“embership in the golf club that permits the use of the facilities
or services of the golf club during times in which that use is restricted to certain
classes of memberships if that use during all restricted times is permitted for all
adults who are entitled to use those facilities or services under theP Lr“r‘l\err\gt)ership.
@ Offering, for a reduced rate, an individual membership in the golf club that
permits the use of the facilities or services of the golf club only during limited times
if the golf club has on record a written request from the member for such a limited
membership.
L
SEcTION 3. 125.12 (2) (ag) . of the statutes is created to read; _ /
125.12 (2) (ag)$ The person has violated s. 106.04 (9) (alg) .

l./
SECTION 4. 125.12 (4) (ag) 9. of the statutes is created to read: v

125.12 (4) (ag) 9. That the licensee has violated s. 106.04 (9) (am) 4.
. (e
SECTION 5. Initial applicability. w v
P ‘//

(1) The treatment of section 106.04 (1m) (p) 1}and (9) (am) of the statutes first
applies to a person who is affected by a ¢gntract that 3ntains provisions that are
inconsistent with section 106.04 (1m) (p) iof the statutes, as affected by this é{and

—
section 106.04 (9) (am) of the statutes, as created by this act, on the day

contract expires or -en_thre~day omwhicirthe contract is extended, modified or
v

renewed, whichever occurs first. @ v
(2) The treatment of section 125.12 (2) (ag) #. and (4) (ag) 9. of the statutes first
applies to actions of a golf club that occur on the effective date of this sub%on.

(END)

T
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Section #. 106.04 (1m) (p) 2. (intro.) of the statutes is amended to read:

106.04 (1m) (p) 2. (intro.) “Public place of accommodation or amusement”/does not include a
place where a bona fide private, nonprofit organization or institution provides accommodations,
amusement, goods or services during an event in which the organization or institution provides the
accommodations, amusement, goods or services to the following individuals only:
Hmww:197lc.185s.1;19710.2285.42;1971c.230;197lc.307s.51;Suu&1971s.10L22;19750.94,27i
421, 422; 1977 ¢. 29; 1977 c. 418 5. 929 (55); 1979 c. 110; 1979 ¢. 177 s. 85; 1979 c. 188, 221, 355; 1981 c. 112, 180;
1981 c. 391 5. 210; 1983 a. 27, 189; 1985 a. 238, 319; 1987 a. 262; 1989 a. 47 ss. 2 to 5, 8 to 11; 1989 a. 94, 106, 139,
359; 1991 a. 295, 315; 1993 a. 27; 1995 a. 27 s. 3687; Stats. 1995 s. 106.04; 1995 a. 225; 1995 a. 448 ss. 66, 68; 1997

a. 112, 237, 312.

malaigm(lrbunx14) Wed-Dec-2-1998  12:10 pm



)%m%éﬁ 3,?'}

\___/7

S EC #. Ry Vel om QD () 7>\./

Vol on @ﬂ 2. T YW\e place & Q((o\*\“‘\ué\c.\(\s\\/or
Q‘v\’\ugz*ﬂ\—&«%\\ e A des o\ Nace wWhate o beratfode prwvale
%a\? A\ poova Jas c<<,°mm°c)\a\f\mL,J mmvqu\¥J ook ¢ Seevias
QWMB PENIPISUR S -~ Onen e pevale 40 Wy prons Xna
S ceomame A G ons B wmgetneal ) qasd s of gervicas Yo Xhe

o o /
\*\A\\/\év\c&vl) 31?4‘261Q\ea\ e Su\ba‘. 2. O 7\0. ad  C. Qn\\/’

KﬁNao%@



te) X 59 )

L \"@ #\,,,‘/,\
\ é) \

L

/)

- 3 ‘V’ N ~ : -
W \-. sLY\_)Qf\\ﬁ ?0\(0\6(0~‘7\f\) %&\"\\\11 \N\.ﬂ‘“\\)ﬂri,\h\?\\ \qu\s L
N\S?.M\zaé,\\\sa N el 3;-;\‘; A W) \\\3( 0\\°w"; ™ o= \(\f}q\f\ N»g\&u\k
‘)(a ot XNz C’«.Ca\\\(\‘?b € Lecvncen X’ \(\\2 %o\Q (\\A\b \

R~ @B

an\ & araX)



| —— \ v
[ F=0D%es T 52

ﬁ\>‘ Q&ta\ﬂ% N Qq*«\\\\} Ww\:ﬁw:,\\\? N X\n,g %=\§— Auk

x\“ f-\bv‘ \X P & \’\\71 DL, 6% \(\"\_L. L é& a_A\\' wwe M\,s_,o f S \)N\),n . \(\’1,0\

ST
CamDy toacdecdnng Mo veme e Tar s o serncn 4 Ve
3\ E DA ud on Tme day F & werkead VE Y Vrm\\\/
WW;\BW,\“’\? § s?,zrwm*g e ’% N NP TAN I VX WA UV 1
Nz Q;m\\\/ s v Yo ver T % w boovices
K Xew g S Aud o~ X rer day K Tre \wedXowdh.

c” C. Qc‘?@?\*\a o~ Q’«M'\\\/ \“\9*"\\&?-’1\\\? N\X\‘\Q cy;\c C\\,«\) \(\:\a}T
forws;'f'-f T Wy o
22T one & e 4l veeedoo 14 A Xie - Fanndy ieneeding
*o . \\QM \\v\'\ P e \)\*"\\‘N'\‘\)(Q_&, s \<o \\hj{ obD\Q\\\% QA(\\\\<\’€<
& X\V\SL Oba\q c)v& () K\M Q\\‘\ﬁf‘ AA\A\SY \\\Qm\a( \)\\f‘éé" Q“\Q
Qo\m«x7¢ V‘\S)‘«\\yﬁs;\r\\Q Xe \‘sa&r‘k N (R Clenn \(6 “\oei 9:&(\\\\(\9,&,
\G m ) (?)o\g (\\A\f_) \\kb@#\ ‘(‘QLO<A A \Ns&:?\n \’\Qt«‘\\/ui?( ?(rpw\ J{qc\l\

- - for



==

—W 2. GQ’Q@( o 9@%\\.‘\/ Wm\dzw,\n\\g? ATTaN \(\r\,g_ _S,:\Q c\u\b k\u\)(

e e o0y emt H Por o Al waeders woeder Fra Fawdy
Teedm ey Yo uoe Mt Fe et or servens £ Yoe o2 ALl
o e Sy F @ weend A6 Ve Coedys mardedug oty
L AN e 0 d o Teoeboe vnder Xag C(uvﬂ\\f m«\\m«}“’\? Agto
vosz Xoie Y aeNMeqg o toevncan o Nme Svor 3\«7 & Vg

woe¥p X,

R 3, o0&, o _QAQAj NN IR T R TR\

of
gpcm-\)ﬁ; o X VA 4’ \(\"\Q o\d\ u\x \\‘\QN\\QG¢‘> \k‘f\&(“%ﬁq‘ Qa\\ﬁ’\» M*\\ﬁck,\\\?

O‘CC—%S pqclll‘)('lw

Xo \v\a« o ¢ X Xew %QQ\N\XW af e C)b\Q Q\v\J and
Y™ o¥\ec PN SVAS I SNCRPACCE N po Nne Qa\m\\f N\Q“\\:mln\? \(Q \‘\a\'{
no

45 & (,w% N =2 Qqc\\D(\e,s \( M %Z)\Q C\w\; \\'\M, a  (ecord

X W*‘&@*,\ {tqv\-‘u}Y Q/rm *“é‘\ @é}w‘x\ \(\D\N\\OG( g‘« ’\V\C\‘\ a

G m‘\% W\?‘\\ﬁrl\\f?, | %W val Lrosecer B [



J'-) 3



DRAFTER’S NOTE LRB-0082/1dn
FROM THE GMM(a(ﬁ .

JA

LEGISLATIVE REFERENCE BUREAU

Introduction. Based on my research of the constitutionality of applying public
accommodations laws to private clubs, there are two points concerning this draft of
which you should be aware:

1. Based on a Michigan statute that is remarkably similar to this draft and
Benevolent and Protective Order of Elks v. Reynolds, 863 F. Supp. 529 (W.D. Mich.
1994), which upheld the constitutionality of that statute, it would appear that the
substantive requirements of this draft would pass constitutional muster because the
draft merely regulates the use of the facilities of a private club, rather than the
membership policies of the club itself, and because the draft merely regulates the
availability of all classes of membership and the exercise of voting rights for persons
who already are members of the club, rather than the admission of new members to the

club. @M rE T of werKforce Tavelegrdtn®)

2. Based on Louisiana Debating and Litgrary Association v. City of New Orleans, 42
F. 3d 1483 (5th Cir. 1994), which struck down New Orleans’ public accommodations as
applied to certain private clubs on freedomjof association grounds, it would appear that
the enforcement of this draft might be jeld unconstitutional as applied to certain
private clubs becausefl:o enforce the draftbeD)must necessarily delve into and make
public the private, internal workings of those clubs in violation of their constitutional
right to freedom of association.

This drafter’s note will first explain in general how the constitutional right of
freedom of association applies to private clubs and what that application means for a
law that regulates private clubs. Next the drafter’s note will explain why the
substantive requirements of this draft do not impair the associational rights of private
clubs. Finally, the drafter’s note will explain why the enforcement of this draft might
impair the associational rights of a private club and will offer alternative ways to
address the freedom of association concerns relating to the enforcement of this draft.

Freedom of association. The Constitution protects against undue intrusion by the
government two types of freedom of association. One is freedom of private association,
that is, the right to enter into and maintain (and, conversely, the right not to enter into
and maintain) certain private relationships. The most obvious example of an
association that enjoys freedom of private association protection is a family because it
is small in size, subject to a high degree of selectivity in decisions to begin and maintain
the relationship and secluded from others in critical aspects of the relationship.
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Freedom of private association, however, is not limited to family relationships; other
types of relationships that share those attributes also enjoy freedom of association
protection. Therefore, in determining whether an association is sufficiently private to
warrant constitutional protection, the courts consider the following factors: 1) the
organization’s size; 2) its purposes; 3) its selectivity in choosing new members; 4) the
congeniality among its members; 5) whether others are excluded from critical aspects
of the relationship; and 6) other characteristics that in a particular case may be
pertinent. Roberts v. United States Jaycees, 104 S. Ct. 32344, 3249-3251 (1984). Thus
an organization such as the Jaycees or the Rotary Club that has hundreds of thousands
of members, that has as its purpose serviced to the larger community, that is
nonselectwe and nonexclusive in admitting new members and that encourages the
participation of nonmembers in its activities; *does not enjoy freedom of private
association protection. Roberts at p. 3251; Board of Dirs. of Rotary International v.
Rotary Club, 107 S. Ct. 1940, 19461947 (1987) On the other hand, an organization
such as the Louisiana Debatmg and Literary YAssociation that has only a few hundred
members, that is purely social in purpose, that is selective and exclusive in admitting
new members and that prohibits or severely restricts the participation of nonmembers
in its activities does enjoy freedom of private association protection. Louisiana
Debating Association at pp. 1495-1497. Because the draft applies to private clubs that
serve only their members and guests, it is likely that the draft will apply to some
private clubs that, due to their small size, selectivity, exclusivity and strictly social
purpose, are entitled to freedom of private association protection.

The Constitution also protects freedom of expressive association, that is, the right to
associate for the purpose of engaging in rights protected by the First Amendment such
as speech, assembly and religion. Roberts at p. 3249. Although golfing is probably not
a protected right under the First Amendment, if an organization, for example a
fraternal lodge such as the Elks or a religious association such as the Knights of
Columbus, not only operates a golf club but also engages in First Amendment activity,
such an organization would enjoy freedom of expressive association protection.
Because the draft does not exclude from its coverage fraternal or religious
organizations that also operate golf facilities, it is likely that the draft will apply to
private clubs that are entitled to freedom of expressive association protection.

If a private club is entitled to freedom of association protection, whether based on
freedom of private association or freedom of expressive association, that freedom is
protected against unjustified government interference. That does not mean that the
government may never infringe a club’s freedom of association, but is does mean that
the government may infringe that freedom only if the government demonstrates: 1)
that the infringement serves a compelling state interest; and 2) that the compelling
state interest cannot be achieved through any significantly less restrictive means.
Roberts at p. 3252. Accordingly, because the draft includes within its coverage private
clubs that may be entitled to freedom of association protection, the state must
demonstrate either that the draft does not infringe the associational freedom of private
members or that, if the draft does infringe that freedom, the infringement serves a
compelling state interest that cannot be achieved through significantly less restrictive
means.
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Substantive requirements. The substantive requirements of this draft are
remarkably similar to a Michigan statute whose constitutionality was upheld, in
Benevolent and Protective Order of Elks v. Reynolds, 863 F. Supp. 529 (W.D. Mich.
1994). Specifically, in 1992 Michigan amended its public accommodations law to
eliminate certain exclusionary practices by private clubs. Michigan did so by
amending its definition of “place of public accommodation” to include the facilities of
certain private clubs (MLCA s. 37.2301 (a)) and by expressly requiring those private
clubs to do all of the following:

1. If a private club allows the use of its facilities by one or more adults per
membership, make the use of those facilities equally available to all adults who are
entitled to use those facilities under the membership.

2. Make all classes of membership available without regard to race, color, gender,
religion, marital status or national origin.

3. Offer memberships that permit use during restricted times only if the restricted
times apply to all adults using the membership.

4. Allow equal access to its food and beverage facilities for all adults in all
membership categories at all times. (MLCA s. 37.2302a).

So, the Michigan statute differs in substance from this draft only insofar as this draftf
in additiorj‘requires nondiscrimination in assigning tee times and equal voting rights
in the governance of a private golf club.

In the Elks case, the Elks challenged the constitutionality of the Michigan law,
contending that it violated the right to freedom of association of its members because
the law would unjustifiably interfere with the club’s membership policies. The Court,
however, held that the Michigan law did not interfere with the Elks’ membership
policies because the law regulates the use of the facilities of a private club and not the
club itself or its membership policies. In other words, the law does not require a private
club to admit women, but if a private club does admit women, the club must allow equal
access to its facilities and make all classes of memberships available to all person who
already are members. Elks at p. 533. Similarly, because this draft regulates the
facilities of a private club, but does not regulate the club itself or its membership
policies, and because this draft regulates access to all classes of memberships and
equal voting rights for all persons who already are members of a private club, but does
not regulate the admission of new members to the club, it would appear that the
Michigan law and the Elks case upholding that law would be strong precedent for
upholding the constitutionality of the substantive requirements of this draft.

Enforcement. This draft, if enacted, would be enforced as provided in s.'/106.04 (10),
stats., which among other things permits DWD to hold hearings, subpoena witnesses,
take testimony and make investigations; requires a hearing examiner to make written
findings; and permits DWD or an aggrieved person to bring a civil action for damages
and injunctive relief. Significantly, s. 106.04 (10), stats., does not authorize closed
hearings or exempt public accommodations enforcement records from the open records
law. T Ffth :

The U. S. Court of Appeals for the B ( Circuit, in Louisiana Debating Association,
held that similar enforcement measures in New Orleans’ public accommodations law
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rendered that law unconstitutional as applied to private clubs that enjoy freedom of
association protection because those enforcement measures did not provide adequate
safeguards against intrusion into the private affairs of such clubs in that the law did
not prevent hearings from being public and did not prevent the city from demanding
the membership lists of such clubs. Therefore, the Court held that the city failed to
meet its burden of demonstrating that the means chosen to achieve the compelling
state interest of eradicating discrimination were the least intrusive on the private
association rights of private clubs. Similarly, because s. 106.04 (10), stats., does not

i mrrzmm ide e memvsiiman nlacnrd lhAasstmors AdAns mat Avateand mamrr sl md e Laenaea e A
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records law and does not limit the scope of information that DWD may subpoena, it
would appear that the lack of safeguards against intrusion into the private affairs of
a private club might, under the teaching of Louisiana Debating Association, render
this draft unconstitutional as applied to private clubs that enjoy freedom of association
protection.

Accordingly, it appears that there are three things you can do to address the freedom
of association concerns of private *ﬁlubs:

Sev onth CSTeT )

1. Do not change the drafffo accomnjodate those conger A holding &f the U.S.
Court of Appeals for the 88 Circuit, which covers the@eep South, is Aot &&ding on
the U.S. Court of Appeals for the ¥ Circuit, which covers the per Midwest.
Significantly, the issue of enforcement was not even reached by the U.S. District Court
for the Western District of Michigan in the Elks case. Moreover, “(i)t is commonly
recognized that publicizing efforts to eliminate discrimination with respect to specific

instances can be a beneficial tool in deterring its spread or eliminating it.” 604X
43, 53 (1971).

2. Balance the desire to protect the privacy of private clubs with the salutary effects
of publicizing the misdeeds of malefactors who discriminate by drafting, either on
redraft or by amendment, a narrow, carefully tailored provision that addresses the
specific privacy concerns of private clubs, but that also allows DWD to collect the
information that it needs to enforce the law and allows for appropriate publicity of the
guilty. For example, depending on the specific privacy concerns of the private clubs,
the draft could prohibit DWD from demanding the names of the members of a private
club, could permit or require hearings involving private clubs to be closed or could
provide that enforcement records relating to a private club are exempt from the open
records law.

3. Provide at the outset for blanket privacy protection for private clubs.

If you have any questions concerning this drafter’s note or the draft, please do not
hesitate to contact me directly.

Gordon M. Malaise
Senior Legislative Attorney
2669738
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Tuesday, January 26, 1999

Introduction. Based on my research of the constitutionality of applying public
accommodations laws to private clubs, there are two points concerning this draft of
which you should be aware:

1. Based on a Michigan statute that is remarkably similar to this draft and
Benevolent and Protective Order of Elks v. Reynolds, 863 F. Supp. 529 (W.D. Mich.
1994), which upheld the constitutionality of that statute, it would appear that the
substantive requirements of this draft would pass constitutional muster because the
draft merely regulates the use of the facilities of a private club, rather than the
membership policies of the club itself, and because the draft merely regulates the
availability of all classes of membership and the exercise of voting rights for persons
who already are members of the club, rather than the admission of new members to the
club.

2. Based on Louisiana Debating and Literary Association v. City of New Orleans, 42
F. 3d 1483 (5th Cir. 1994), which struck down New Orleans’ public accommodations as
applied to certain private clubs on freedom of association grounds, it would appear that
the enforcement of this draft might be held unconstitutional as applied to certain
private clubs because, to enforce the draft, the department of workforce development
(DWD) must necessarily delve into and make public the private, internal workings of
those clubs in violation of their constitutional right to freedom of association.

This drafter’s note will first explain in general how the constitutional right of
freedom of association applies to private clubs and what that application means for a
law that regulates private clubs. Next the drafter’s note will explain why the
substantive requirements of this draft do not impair the associational rights of private
clubs. Finally, the drafter’s note will explain why the enforcement of this draft might
impair the associational rights of a private club and will offer alternative ways to
address the freedom of association concerns relating to the enforcement of this draft.

Freedom of association. The Constitution protects against undue intrusion by the
government two types of freedom of association. One is freedom of private association,
that is, the right to enter into and maintain (and, conversely, the right not to enter into
and maintain) certain private relationships. The most obvious example of an
association that enjoys freedom of private association protection is a family because it
is small in size, subject to a high degree of selectivity in decisions to begin and maintain
the relationship and secluded from others in critical aspects of the relationship.
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Freedom of private association, however, is not limited to family relationships; other
types of relationships that share those attributes also enjoy freedom of association
protection. Therefore, in determining whether an association is sufficiently private to
warrant constitutional protection, the courts consider the following factors: 1) the
organization’s size; 2) its purposes; 3) its selectivity in choosing new members; 4) the
congeniality among its members; 5) whether others are excluded from critical aspects
of the relationship; and 6) other characteristics that in a particular case may be
pertinent. Roberts v. United States Jaycees, 104 S. Ct. 3244, 3249-3251 (1984). Thus
an organization such as the Jaycees or the Rotary Club that has hundreds of thousands
of members, that has as its purpose serviced to the larger community, that is
nonselective and nonexclusive in admitting new members and that encourages the
participation of nonmembers in its activities, does not enjoy freedom of private
association protection. Roberts at p. 3251; Board of Dirs. of Rotary International v.
Rotary Club, 107 S. Ct. 1940, 1946-1947 (1987). On the other hand, an organization
such as the Louisiana Debating and Literary Association that has only a few hundred
members, that is purely social in purpose, that is selective and exclusive in admitting
new members and that prohibits or severely restricts the participation of nonmembers
in its activities does enjoy freedom of private association protection. Louisiana
Debating Association at pp. 1495-1497. Because the draft applies to private clubs that
serve only their members and guests, it is likely that the draft will apply to some
private clubs that, due to their small size, selectivity, exclusivity and strictly social
purpose, are entitled to freedom of private association protection.

The Constitution also protects freedom of expressive association, that is, the right to
associate for the purpose of engaging in rights protected by the First Amendment such
as speech, assembly and religion. Roberts at p. 3249. Although golfing is probably not
a protected right under the First Amendment, if an organization, for example a
fraternal lodge such as the Elks or a religious association such as the Knights of
Columbus, not only operates a golf club but also engages in First Amendment activity,
such an organization would enjoy freedom of expressive association protection.
Because the draft does not exclude from its coverage fraternal or religious
organizations that also operate golf facilities, it is likely that the draft will apply to
private clubs that are entitled to freedom of expressive association protection.

If a private club is entitled to freedom of association protection, whether based on
freedom of private association or freedom of expressive association, that freedom is
protected against unjustified government interference. That does not mean that the
government may never infringe a club’s freedom of association, but is does mean that
the government may infringe that freedom only if the government demonstrates: 1)
that the infringement serves a compelling state interest; and 2) that the compelling
state interest cannot be achieved through any significantly less restrictive means.
Roberts at p. 3252. Accordingly, because the draft includes within its coverage private
clubs that may be entitled to freedom of association protection, the state must
demonstrate either that the draft does not infringe the associational freedom of private
members or that, if the draft does infringe that freedom, the infringement serves a
compelling state interest that cannot be achieved through significantly less restrictive
means.
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Substantive requirements. The substantive requirements of this draft are
remarkably similar to a Michigan statute whose constitutionality was upheld in
Benevolent and Protective Order of Elks v. Reynolds, 863 F. Supp. 529 (W.D. Mich.
1994). Specifically, in 1992 Michigan amended its public accommodations law to
eliminate certain exclusionary practices by private clubs. Michigan did so by
amending its definition of “place of public accommodation” to include the facilities of
certain private clubs (MLCA s. 37.2301 (a)) and by expressly requiring those private
clubs to do all of the following:

1. If a private club allows the use of its facilities by one or more adults per
membership, make the use of those facilities equally available to all adults who are
entitled to use those facilities under the membership.

2. Make all classes of membership available without regard to race, color, gender,
religion, marital status or national origin.

3. Offer memberships that permit use during restricted times only if the restricted
times apply to all adults using the membership.

4. Allow equal access to its food and beverage facilities for all adults in all
membership categories at all times. (MLCA s. 37.2302a).

So, the Michigan statute differs in substance from this draft only insofar as this draft
in addition requires nondiscrimination in assigning tee times and equal voting rights
in the governance of a private golf club.

In the Elks case, the Elks challenged the constitutionality of the Michigan law,
contending that it violated the right to freedom of association of its members because
the law would unjustifiably interfere with the club’s membership policies. The Court,
however, held that the Michigan law did not interfere with the Elks’ membership
policies because the law regulates the use of the facilities of a private club and not the
club itself or its membership policies. In other words, the law does not require a private
club to admit women, but if a private club does admit women, the club must allow equal
access to its facilities and make all classes of memberships available to all person who
already are members. Elks at p. 533. Similarly, because this draft regulates the
facilities of a private club, but does not regulate the club itself or its membership
policies, and because this draft regulates access to all classes of memberships and
equal voting rights for all persons who already are members of a private club, but does
not regulate the admission of new members to the club, it would appear that the
Michigan law and the Elks case upholding that law would be strong precedent for
upholding the constitutionality of the substantive requirements of this draft.

Enforcement. This draft, if enacted, would be enforced as provided in s. 106.04 (10),
stats., which among other things permits DWD to hold hearings, subpoena witnesses,
take testimony and make investigations; requires a hearing examiner to make written
findings; and permits DWD or an aggrieved person to bring a civil action for damages
and injunctive relief. Significantly, s. 106.04 (10), stats., does not authorize closed
hearings or exempt public accommodations enforcement records from the open records
law.

The U. S. Court of Appeals for the fifth Circuit, in Louisiana Debating Association,
held that similar enforcement measures in New Orleans’ public accommodations law
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rendered that law unconstitutional as applied to private clubs that enjoy freedom of
association protection because those enforcement measures did not provide adequate
safeguards against intrusion into the private affairs of such clubs in that the law did
not prevent hearings from being public and did not prevent the city from demanding
the membership lists of such clubs. Therefore, the Court held that the city failed to
meet its burden of demonstrating that the means chosen to achieve the compelling
state interest of eradicating discrimination were the least intrusive on the private
association rights of private clubs. Similarly, because s. 106.04 (10), stats., does not
permit or require closed hearings, does not exempt any information from the open
records law and does not limit the scope of information that DWD may subpoena, it
would appear that the lack of safeguards against intrusion into the private affairs of
a private club might, under the teaching of Louisiana Debating Association, render
this draft unconstitutional as applied to private clubs that enjoy freedom of association
protection.

Accordingly, it appears that there are three things you can do to address the freedom
of association concerns of private clubs:

1. Do not change the draft to accommodate those concerns. A holding of the U.S.
Court of Appeals for the fifth Circuit, which covers the Deep South, is not binding on
the U.S. Court of Appeals for the seventh Circuit, which covers the Upper Midwest.
Significantly, the issue of enforcement was not even reached by the U.S. District Court
for the Western District of Michigan in the Elks case. Moreover, “(i)t is commonly
recognized that publicizing efforts to eliminate discrimination with respect to specific
instances can be a beneficial tool in deterring its spread or eliminating it.” 60 OAG
43, 53 (1971).

2. Balance the desire to protect the privacy of private clubs with the salutary effects
of publicizing the misdeeds of malefactors who discriminate by drafting, either on
redraft or by amendment, a narrow, carefully tailored provision that addresses the
specific privacy concerns of private clubs, but that also allows DWD to collect the
information that it needs to enforce the law and allows for appropriate publicity of the
guilty. For example, depending on the specific privacy concerns of the private clubs,
the draft could prohibit DWD from demanding the names of the members of a private
club, could permit or require hearings involving private clubs to be closed or could
provide that enforcement records relating to a private club are exempt from the open
records law.

3. Provide at the outset for blanket privacy protection for private clubs.

If you have any questions concerning this drafter’s note or the draft, please do not
hesitate to contact me directly.

Gordon M. Malaise
Senior Legislative Attorney
266-9738
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SUBMITTAL LEGISLATIVE REFERENCE BUREAU

FORM Legal Section Telephone: 266-3561
. 5th Floor, 100 N. Hamilton Street

The attached draft is submitted for your inspection. Please check each part carefully, proofread each word, and
sign on the appropriate line(s) below.

. REDRAFT. See the changes indicated or attached

. Obtain FISCAL ESTIMATE NOW, prior to introduction

Date: 1/26/99 To: Representative Krug

Relating to LRB drafting number: LRB-0082

Topic
Golf club discrimination

Subject(s)

Discrimination
i. JACKET the draft for introduction %%

in the Senate

or the Assembly 7& (check only one). Only the requester under whose name the
drafting request is entered in the LRB’s drafting records may authorize the draft to be submitted. Please

allow one day for the preparation of the required copies.

A revised draft will be submitted for your approval with changes incorporated.

If the analysis indicates that a fiscal estimate is required because the proposal makes an appropriation or
increases or decreases existing appropriations or state or general local government fiscal liability or
revenues, you have the option to request the fiscal estimate prior to introduction. If you choose to
introduce the proposal without the fiscal estimate, the fiscal estimate will be requested automatically upon
introduction. It takes about 10 days to obtain a fiscal estimate. Requesting the fiscal estimate prior to

introduction retains your flexibility for possible redrafting of the proposal.

If you have any questions regarding the above procedures, please call 266-3561. If you have any questions

relating to the attached draft, please feel free to call me.

Gordon M. Malaise, Senior Legislative Attorney
Telephone: (608) 266-9738
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