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Use the appropriate components and routines developed for bills.
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AN ACT. .. [generate catalog] to repeal . . . ; to renumber . . . ; to consolidate and
renumber . . . ; to renumber and amend . . . ; to consolidate, renumber and

amend . . . ;toamend . . . ;torepeal and recreate . . . ;and fo create . . . ofthe

statutes; relating to: < . ..... . ) . i i et

--------------------------------------------------------------------------
------------------------------------------------------------------------
--------------------------------------------------------------------------

-------------------------------------------------------------------------

[NOTE: See section 4.02 (2) (br), Draftin,
standard phrases.]

Manual, for specific order of

Analysis by the Legislati(e Reference Bureau

For the 3 titles used in an analysis, in the copfponent bar:
For the main heading [old =M], ex: e create — anal: — title: — head
For the subheading [old =S], execute: .......... create — anal: — title: - sub

For the sub-subheading [old =P}, i&ecute: ..... create — anal: — title: —» sub-sub

The people of the state of Wisconsin, represented in senate and assem-
bly, do enact as follows:

‘SECTION #.

[rev: 6/2/98 1999DF02(fm)}
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of the statutes; relating toyorganizations that are convicted of homicide and
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providing a penalty. |

Analysis by the Legislative Reference Bureau

Current law provides the following maximum penalties for persons convicted
of the homicide specified:

T T e
S m—

N~

Maximum Period

Crime of Imprisonment Maximum Fine
First—degree intentional life sentence (fe sewferce o fine option
homicide
First—degree reckless 40 years 6o years  mo fine option
homicide
—_—D Second—degree 40 years Go v« mo fine option
intentional homicide
_— Second—degree 10 years 'S yoars $10,000
reckless homicide
—> Homicide by negligent 5 years (o years $10,000
handling of weapon, v
explosives or fire
—2 Homicide by intoxicated 8 [years 60 yeart $10,000
use of vehicle
—» Homicide by intoxicated 5 years (® years $10,000

use of firearm
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—> Homicide by negligent 2 years S yenrs $10,000

operation of vehicle

—7 Homicide by negligent 10 years T3 years $10,000

o

control of vicious
animal

Also, under current law a corporation, partnership, association or any other
organization that is not a human being is considered to be a “legal person”.
Generally, a legal person may be convicted of violating a criminal law. However, /
unlike a human being, a legal person may not be imprisoned, although a legal person
may be fined. Thus, a legal person convicted of a homicide under current law may E ook -
be fined up to the maximum amount specified for the homicide in the above chart. | =/ ted o
Ifimprisonment is the only sentencing option, as it is in cases involving first—deg
or second—degree intentional homicide, o first—degree reckless homicide/ a legal
person may not be convicted of the crime. These general principles were recently
reaffirmed in State v. Knutson, Inc., 196 Wis. 2d 86 (Ct. App. 1995).

This bill provides that a legal person convicted of any of the homicides specified
in the above chart must be fined an amount that is not more than $250,000. Thus,
the bill has the following consequences: 1) it increases for legal persons (but not
human beings) the maximum potential fine for those homicides in the above chart
that currently have a maximum fine of $10,000; and 2) it allows a legal person to be
convicted of first—-degree or second—degree intentional homicide first—degree
reckless homicide/by providing a fine for legal persons who commit first—dégree or
second—degree intentional homicideé\m' first—degree reckless homicide

&g ;/;L:o(e,

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SEcTION 1. 939.50 (1) (intro.)‘)(if the statutes is amended to read:

939.50 (1) (intro.) Except as provided in ss.‘639.55 and 946.83 and\{_o 946.85,
felonies in chs. 939 to 951 are classified as follows:

SECTION 2. 939.550(()f the statutes is created to read:

939.55 Penalty for homicide committed by an organization. (1) In this
section, “organization” means a person other than an individual.

(2) An organization that is convicted of violating s.‘640.01,\640.02,‘/940.05,
940.06\,/940.07\,/940.08‘,/940.09‘/0r 940.10\/is guilty of a felony and shall be fined not

more than $250,000.
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SECTION 3

NG
SECTION 3. 967.05 (1) (b) of the statutes is amended to read:

967.05 (1) (b) In the case of a—corperation-orlimited liability company an
organization, as defined in s. ‘639.55 (1), an information;

X
SECTION 4. 968.05 (title) of the statutes is amended to read:

968.05 (title)  Ceorperations—or —limited liability —companies

v, . e . _—
Organlzatlons: summons in criminal cases.

SECTION 5. 968.05 (1)\)(<>f the statutes is amended to read:

968.05 (1) When acorporation-orlimited liability company an organization, as

defined in s. 939.55 (l)t/is charged with the commission of a criminal offense, the

judge or district attorney shall issue a summons setting forth the nature of the
offense and commanding the ee%peraﬁen—ephmited—ﬁ&bﬂity—eempa&y\{)rganization
to appear before a court at a specific time and place.

SECTION 6. 968.05 (2)‘)(;f the statutes is amended to read:

968.05 (2) The summons under sub. ( 1)\t/“or the appearance of a-corporation-or
limited liability company an organization‘fnay be served as provided for-service-of

aetion under s.

M‘/ The summons shall be returnable not less than 10 days after service.
SEC'-I‘ION 7. 970.02 (1) (c)\>(()f the statutes is amended to read:
970.02 (1) (¢) That the defendant is entitled to a preliminary examination if
charged with a felony in any complaint, including a complaint issued unders. 968.26,
or when the defendant has been returned to this state for prosecution through

extradition proceedings under ch. 976, or any indictment, unless waived in writing

or in open court, or unless the defendant is aeerperation-orlimitedliability company

an organization, as defined in s. 939.55 (1 2\./

X
SECTION 8. 971.02 (1) of the statutes is amended to read:
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SECTION 8

971.02 (1) If the defendant is charged with a felony in any complaint, including
a complaint issued under s. 968.26, or when the defendant has been returned to this
state for prosecution through extradition proceedings under ch. 976, or any
indictment, no information or indictment shall be filed until the defendant has had

a preliminary examination, unless the defendant waives such examination in

writing or in open court or unless the defendant is a-corperation-orlimitedliability
eompany an organization, as defined under s. 939.55\/1 . The omission of the

preliminary examination shall not invalidate any information unless the defendant
moves to dismiss prior to the entry of a plea.

SECTION 9. 973.17 (title){f the statutes is amended to read:

973.17 (title) Judgment against a—ecorpeoration—or limited liability

company an organizationf/

w v
SECTION 10. 973.17 (1) of the statutes is renumbered 973.17 (1r) and amended

to read:

v v
973.17 (1r) If a—eepperat}en—e%kmﬁeﬂiab}hty—eempany an organization fails

tssued  wader s. UER. o5V
to appear within the time required by ‘ﬁhegsummonj/ the default of such corporation

or-limited-liability company o rgamzatlon may be recorded and the charge against it

taken as true, and judgment shall be rendered accordingly.

SEcCTION 11. 973.17 (lg)%‘f the statutes is created to read:

973.17 (1g) In this section, “organization” has the meaning given in s.\§39.55

(1).
X )
SECTION 12. 973.17 (2) of the statutes is amended to read:

973.17 (2) Upon default of 4
M
ecompany prganization under sub. (1r '{>r upon conviction, judgment for the amount

of the fine shall be entered.

U
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SECTION 13

X
SECTION 13. 973.17 (3) of the statutes is amended to read:

973.17 (3) A judgment against a-corperation-or-limited-liability company an

organization‘/shall be collected in the same manner as in civil actions.

SECTION 14. Initial applicability.

v

(1) This act first applies to a4 occurring on the effective date of this subsection’

(END)‘/
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Representative Wasserman:

Please review this draft very carefully. You may also want to have your district attor-
ney or DOJ or both review the draft, since the draft deals with what is sometimes
known as “enterprise liability”, and there are various legal and policy considerations
that bear on how extensive enterprise liability should be and what form it should take.
I would also be happy to discuss any questions you may have about the draft before,
after or in concert with a review of the draft by your district attorney or DOJ.

In addition, please note the following when reviewing the draft:

1. The definition of “organization” is based on federal law. See 18 USC 18. The same
definition that is used in this draft also appears in a completely different context in s.
180.1130 ( 10)‘,/stats. Note that it includes many entities in addition to corporations.
Thus, under the bill a partnership or other unincorporated association could, as an
entity, be criminally liable for homicide, though that should also be true under current
law given State v. Knutson, Inc., 196 Wis. 2d 86 (Ct. App. 1995).] Is that your intent?
Although I have not had time to research the issue, changing the draft to cover only
corporations and not other legal persons may present equal protection problems.

2. Given the broad definition of “organization”, the draft amends certain other provi-
s sionsrelating to procedure in cases against organizations, such as seswigs/of the crimi- M
nal summons, the exemption from the requirement for a preliminary hearing and judg-
ment against the organization, since it seems to me appropriate to treat all covered
legal persons alike. Isthat your intent, or should current procedural statutes continue

to refer only to_cor porations and limited liability companies?

— 3. Since yo instrg/ctions referred to “homicides”, the draft does not include
all of the crimes under ch. 940'that involve the taking of life, but only the crimes titled
“homicide”. Thus, the bill does not include s.940.03, stats. (felony 1‘9urder), 940.04,
stats. (abortion)ﬁ’940. 11, stats‘./(mutilating or hiding a corpse), 940.12,stats. (assistin

—s  asuicide)ar 940.15)stats. (abortion)/ Do you want to inclade any or all of these crimes
in the draft? Also, as noted in the analysis, there is currently no enterprise liability

—> forss. 940.017940.02 940.05/ and by including those crimes the draft creates enter-

prise liability for thém. Is that your intent?
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not.be prosecuted under s. 940.10, stats., because the language of the statute permits

Fhreprosecution gffriman beings. The statufefeads: {(“Whoever tayses.tife death
; ”; thus, the defendarif argued, thewthoeyer efertoa |,
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district atbermiey or DOJ, you want to address th1s petantial problem we can address
ow best to do so.

Please let me know if you have any questions or redrafting instructions.

Jefren E. Olsen
Legislative Attorney
266—8906
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Representative Wasserman:

Please review this draft very carefully. You may also want to have your district
attorney or DOJ or both review the draft, since the draft deals with what is sometimes
known as “enterprise liability”, and there are various legal and policy considerations
that bear on how extensive enterprise liability should be and what form it should take.
I would also be happy to discuss any questions you may have about the draft before,
after or in concert with a review of the draft by your district attorney or DOJ.

In addition, please note the following when reviewing the draft:

1. The definition of “organization” is based on federal law. See 18 USC 18. The same
definition that is used in this draft also appears in a completely different context in s.
180.1130 (10), stats. Note that it includes many entities in addition to corporations.
Thus, under the bill a partnership or other unincorporated association could, as an
entity, be criminally liable for homicide, though that should also be true under current
law given State v. Knutson, Inc., 196 Wis. 2d 86 (Ct. App. 1995). (See also ss. 946.82
(2) (defining “enterprise”) and 948.11 (1) (e) (defining “person”), stats.) Is that your
intent? Although I have not had time to research the issue, changing the draft to cover
only corporations and not other legal persons may present equal protection problems.

2. Given the broad definition of “organization”, the draft amends certain other
provisions relating to procedure in cases against organizations, such as issuance of the
criminal summons, the exemption from the requirement for a preliminary hearing and
judgment against the organization, since it seems to me appropriate to treat all covered
legal persons alike. Isthat yourintent, or should current procedural statutes continue
to refer only to corporations and limited liability companies?

3. Since your original drafting instructions referred to “homicides”, the draft does
not include all of the crimes under ch. 940 that involve the taking of life, but only the
crimes titled “homicide”. Thus, the bill does not include s. 940.03, stats. (felony
murder), 940.04, stats. (abortion), 940.11, stats. (mutilating or hiding a corpse), 940.12,
stats. (assisting a suicide), 940.15, stats. (abortion) or 940.16, stats. (partial-birth
abortion). Do you want to include any or all of these crimes in the draft? Also, as noted
in the analysis, there is currently no enterprise liability for ss. 940.01, 940.02, 940.05
and 940.09 (1), stats., and by including those crimes the draft creates enterprise
liability for them. Is that your intent?
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Please let me know if you have any questions or redrafting instructions.

Jefren E. Olsen
Legislative Attorney
266—8906
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AN ACT to renumber and amend 973.17 (1); to amend 939.50 (1) (intro.),

967.05 (1) (b), 968.05 (title), 968.05 (1), 968.05 (2), 970.02 (1) (c), 971.02 (1),
973.17 (title), 973.17 (2) and 973.17 (3); and to ereate 939.55 and 973.17 (1g)

of the statutes; relating to: organizations that are convicted of homicide and

providing a penalty.

Analysis by the Legislative Reference Bureau
Current law provides the following maximum penalties for persons convicted
of the homicide specified:

Maximum Period of Maximum Period of
Imprisonment (for Imprisonment (for

offenses occurring  offenses occurring on Maximum
Crime before 12/31/99)  orafter 12/31/99) Fine
First—-degree intentional life sentence life sentence no fine
homicide option
First—degree reckless 40 years 60 years no fine
homicide option
Second—degree 40 years 60 years no fine
intentional homicide option
Second—-degree 10 years 15 years $10,000

reckless homicide
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Homicide by negligent
handling of weapon,
explosives or fire

Homicide by intoxicated
use of vehicle

Homicide by intoxicated
use of firearm

Homicide by negligent
operation of vehicle

Homicide by negligent

5 years

40 years
5 years
2 years

10 years

10 years

60 years
10 years
5 years

15 years

$10,000

$10,000

$10,000

$10,000

control of vicious
animal

Also, under currernt law a corporation, partnership, association or any other
organization that is not a human being is considered to be a “legal person”.
Generally, a legal person may be convicted of violating a criminal law. However,
unlike a human being, a legal person may not be imprisoned, although a legal person
may be fined. Thus, a legal person convicted of a homicide under current law may
be fined up to the maximum amount specified for the homicide in the above chart.
If imprisonment is the only sentencing option, as it is in cases involving first—degree
or second—degree intentional homicide, first—degree reckless homicide or homicide
by intoxicated use of a vehicle, a legal person may not be convicted of the crime. These
general principles were recently reaffirmed in State v. Knutson, Inc., 196 Wis. 2d 86
(Ct. App. 1995).

This bill provides that a legal person convicted of any of the homicides specified
in the above chart must be fined an amount that is not more than $250,000. Thus,
the bill has the following consequences: 1) it increases for legal persons (but not
human beings) the maximum potential fine for those homicides in the above chart
that currently have a maximum fine of $10,000; and 2) it allows a legal person to be
convicted of first-degree or second—degree intentional homicide, first—degree
reckless homicide or homicide by intoxicated use of a vehicle by providing a fine for
legal persons who commit first—-degree or second-degree intentional homicide,
first—degree reckless homicide or homicide by intoxicated use of a vehicle.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:
SEcTION 1. 939.50 (1) (intro.) of the statutes is amended to read:
939.50 (1) (intro.) Except as provided in ss. 939,55 and 946.83 and to 946.85,
felonies in chs. 939 to 951 are classified as follows:

SECTION 2. 939.55 of the statutes is created to read:
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BILL SECTION 2

939.55 Penalty for homicide committed by an organization. (1) In this
section, “organization” means a person other than an individual.

(2) An organization that is convicted of violating s. 940.01, 940.02, 940.05,
940.06, 940.07, 940.08, 940.09 or 940.10 is guilty of a felony and shall be fined not
more than $250,000.

SEcTION 3. 967.05 (1) (b) of the statutes is amended to read:

967.05 (1) (b) In the case of a-corporation—or limitedliability company an
organization, as defined in s. 939.55 (1), an information;

SECTION 4. 968.05 (title) of the statutes is amended to read:

968.05 (title) Corporations—or—limited—liability —companies
Organizations: summons in criminal cases.

SEcCTION 5. 968.05 (1) of the statutes is amended to read:

968.05 (1) When acorperation-orlimited liability company an organization, as
defined in s. 939.55 (1), is charged with the commission of a criminal offense, the
judge or district attorney shall issue a summons setting forth the nature of the
offense and commanding the eorperation-orlimitedliability company organization
to appear before a court at a specific time and place.

SECTION 6. 968.05 (2) of the statutes is amended to read:

968.05 (2) The summons under sub. (1) for the appearance of a-corperation-or
limited liability company an organization may be served as provided forservice-of

ion unders.

801.11. The summons shall be returnable not less than 10 days after service.
SECTION 7. 970.02 (1) (c) of the statutes is amended to read:
970.02 (1) (¢) That the defendant is entitled to a preliminary examination if

charged with a felony in any complaint, including a complaint issued unders. 968.26,
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or when the defendant has been returned to this state for prosecution through

extradition proceedings under ch. 976, or any indictment, unless waived in writing
or in open court, or unless the defendant is a-corporation-orlimited liability company

an organization, as defined in s, 939.55 (1).
SECTION 8. 971.02 (1) of the statutes is amended to read:

971.02 (1) If the defendant is charged with a felony in any complaint, including
a complaint issued under s. 968.26, or when the defendant has been returned to this
state for prosecution through extradition proceedings under ch. 976, or any
indictment, no information or indictment shall be filed until the dgfendant has had
a preliminary examination, unless the defendant waives such examination in
writing or in open court or unless the defendant is a-corporation-erlimitedliability
company an organization, as defined under s. 939.55 (1). The omission of the

preliminary examination shall not invalidate any information unless the defendant
moves to dismiss prior to the entry of a plea.

SECTION 9. 973.17 (title) of the statutes is amended to read:

973.17 (title) Judgment against a—eorperation-or limited liability

eompany an organization.
SEcTION 10. 973.17 (1) of the statutes is renumbered 973.17 (1r) and amended

to read:

973.17 (1r) If acorperationorlimited liability company an organization fails
to appear within the time required by the a summons issued under s. 968.05, the

default of such eerporation—orlimited liability ecompany organization may be
recorded and the charge against it taken as true, and judgment shall be rendered
accordingly.

SEcCTION 11. 973.17 (1g) of the statutes is created to read:
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BILL SEcTION 11

973.17 (1g) In this section, “organization” has the meaning given in s. 939.55

(D).

SECTION 12, 973.17 (2) of the statutes is amended to read:

973.17 (2) Upon default of the-defendant—corporation—orlimitedliability
eompany an organization under sub. (1r) or upon conviction' of an organization,

judgment for the amount of the fine shall be entered.

SECTION 13. 973.17 (3) of the statutes is amended to read:

973.17 (3) A judgment against a—corporation-or-limited liability company an
organization shall be collected in the same manner as in civil actions.

SEcTION 14. Initial applicability.

(1) This act first applies to offenses occurring on the effective date of this
subsection.

(END)
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FORM Legal Section Telephone: 266-3561
5th Floor, 100 N. Hamilton Street

The attached draft is submitted for your inspection. Please check each part carefully, proofread each word, and
sign on the appropriate line(s) below.

Date: 1/5/99 To: Representative Wasserman

Relating to LRB drafting number: LRB-1143

.
Topic
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Subject(s)

Criminal Law - sentencing

1. JACKET the draft for introduction REPRESENTATIVE. \MNSSERMAN

in the Senate or the Assembly _Vv_ (check only one). Only the requester under whose name the

drafting request is entered in the LRB’s drafting records may authorize the draft to be submitted. Please
allow one day for the preparation of the required copies.

2. REDRAFT. See the changes indicated or attached

A revised draft will be submitted for your approval with changes incorporated.

3. Obtain FISCAL ESTIMATE NOW, prior to introduction

If the analysis indicates that a fiscal estimate is required because the proposal makes an appropriation or
increases or decreases existing appropriations or state or general local government fiscal liability or
revenues, you have the option to request the fiscal estimate prior to introduction. If you choose to
introduce the proposal without the fiscal estimate, the fiscal estimate will be requested automatically upon
introduction. It takes about 10 days to obtain a fiscal estimate. Requesting the fiscal estimate prior to
introduction retains your flexibility for possible redrafting of the proposal.

If you have any questions regarding the above procedures, please call 266-3561. If you have any questions

relating to the attached draft, please feel free to call me.

Jefren E. Olsen, Legislative Attorney
Telephone: (608) 266-8906



