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Message: . Attached is a copy of the suggested AB 497 amendment language
from Ray Dall'Osto and the Criminal Law Section regarding a post-
conviction motion for DNA testing, We would like to incorporate
the language on preservauon of biological evidence from the Leahy
bill and an appropriation from DOC. Please call me (6-2500) if you
have any questions. ‘Thank you.



AMENDMENT FOR AB497

974.07 Motion for Fingerprint or Forensic DNA Testing

(1) At any time after conviction, a defendant in custody under scntence of a court may
male a motian before the trial court that entered the judgment of conviction in his or
her case for the performance of fingerprint or forensic DNA testing on cvidence that:

(a) Is related to the investigation or prosecution that resulted in the judgment of
conviction;

(b) Is in the actual or constructive possession of any government agencics (local.
state or federal); and

(c) Was not previously subjected to fingerprint or forensic DNA testing, or can be
subjected to retesting with new scicntific techniques that provide a rcasonable
likelihood of more accurate and probative results.

(2) Reasonable notice of a nion brought undcr this section shall be served upon the
State by defendant. The court shall notify the State of any application or motious
made under this section and shall afford the State an opportunity to respond.

(3) Upon receiving notice of an application or motion under this subsection, the State
shall take such steps as are necessary to ensure that any remaining fingerprint
cvidence or biological materials that were secured in connection with the cuse by
local, state or federal government-agencies is preserved pending the completion of the
proceedings under this section.

(4) The court shall order fingerprint or forensic DNA testing pursuant to an application or
motion made under this section if it determines that:

(a) The defendant presents a prima facie case that:

(1) Testing may produce noncumulative, exculpatory evidence rclevant to the
claim of the defendant that hc or she was wrongfully convicted or
sentenced;

(2) Identity was an issue in the investigation, trial or disposition of the casc;
(3) The evidence to be tested has been subject to a chain of custody

reasonably sufficient to establish that it has not been substituted. tampered
with, replaced, or altered in any material aspect.

(b) The result of the testing has the scientific potential to produce new,
noncumulative evidence materially relevant to the defendant's assertion of
actual innocence or wrongful conviction;



(c) The testing requested employs a scientific method generally accepted within
the relevant scientific community.

(5) The court may-impose reasonablc conditions on any testing ordered which protects
the State's integest in the integrity of the evidence and the testing process. When
appropriste and upon the stipulation of the defendant and the State, the Statc Crime
L.aboratory pursuant to sec. 165.75, .83 and .84 can do the testing ordered.

(6) The cost-of the fingerpriiffor forensic DNA testing that is ordered by the court shall
be borne by the State or the defendant, as the court may order in the intcrests of
justice, if'it is shown that the defendant is not indigent and possesses the means to pay

for the testing.

(7) A court considéring a motion brought under this section may refer the defendant o
the State-Public Defender for an indigency evaluation and consideration of
appointment of counscl under sec. 977.08(4)().



19.21 - ANNOT.
Under sub. (1), district attorneys must preserve indefinitely papers of a documentary
nature evidencing activities of prosecutor’s office. 68 Atty. Gen. 17.

165.75(3)(a)
(a) The purpose of the laboratories is to establish, maintain and operate crime laboratories to
provide technical assistance to local law enforcement officers in the various fields of scientific

invectioatinn in the aid of law enfarcement Withont limitation hecance of eniimeratinon the
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laboratories shall maintain services and employ the necessary specialists, technical and scientific
employes for the recognition and proper preservation, marking and scientific analysis of
‘evidence material in the investigation and prosecution of crimes in such fields as firearms
identification, the comparison and identification of toolmarks, chemistry, identification of

anactinned dacnmente metalliirav comnarative microccony inctrimental datectinon of decantiaon
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the identification of fingerprints, toxicology, serology and forensic photography.

757.293(2)

(2) A member of the state bar shall maintain and preserve for at least 6 years complete records
pertaining to client’s funds or assets received by him or her which are required to be distributed
or segregated by sub. (1). The records shall include his or her trust fund checkbooks and the
stubs or copies thereof, statements of the account, vouchers and canceled checks or share drafts
thereon or microfilm copies thereof and his or her account books showing dates, amounts and
ownership of all deposits to and withdrawals by check or share draft or otherwise from the
accounts, and all of the records shall be deemed to have public aspects as related to such
member’s fitness to practice law. Upon request of the board of attorneys professional
responsibility, or upon direction of the supreme court, the records shall be submitted to the board
for its inspection, audit, use and evidence under such conditions to protect the privilege of clients
as the court may provide. The records, or an audit thereof, shall be produced at any disciplinary
proceeding involving the attorney wherever material. Failure to produce the records shall
constitute unprofessional conduct and grounds for disciplinary action.

905.10(3)(b)

(b) Testimony on merits. If it appears from the evidence in the case or from other showing by a
party that an informer may be able to give testimony necessary to a fair determination of the issue
of guilt or innocence in a criminal case or of a material issue on the merits in a civil case to
which the federal government or a state or subdivision thereof is a party, and the federal
government or a state or subdivision thereof invokes the privilege, the judge shall give the
federal government or a state or subdivision thereof an opportunity to show in camera facts
relevant to determining whether the informer can, in fact, supply that testimony. The showing
will ordinarily be in the form of affidavits but the judge may direct that testimony be taken if the
judge finds that the matter cannot be resolved satisfactorily upon affidavit. If the judge finds that
there is a reasonable probability that the informer can give the testimony, and the federal
government or a state or subdivision thereof elects not to disclose the informer’s identity, the
judge on motion of the defendant in a criminal case shall dismiss the charges to which the
testimony would relate, and the judge may do so on the judge’s own motion. In civil cases, the



judge may make an order that justice requires. Evidence submitted to the judge shall be sealed
and preserved to be made available to the appellate court in the event of an appeal, and the
contents shall not otherwise be revealed without consent of the federal government, state or
subdivision thereof. All counsel and parties shall be permitted to be present at every stage of
proceedings under this subdivision except a showing in camera at which no counsel or party shall
be permitted to be present.

908.03(7)

(7) Absence of entry in records of regularly conducted activity. Evidence that a matter is not
included in the memoranda, reports, records or data compilations, in any form, of a regularly
conducted activity, to prove the nonoccurrence or nonexistence of the matter, if the matter was of
a kind of which a memorandum, report, record, or data compilation was regularly made and
preserved, unless the sources of information or other circumstances indicate lack of
trustworthiness.

908.03(10)

(10) Absence of public record or entry. To prove the absence of a record, report, statement, or
data compilation, in any form, or the nonoccurrence or nonexistence of a matter of which a
record, report, statement, or data compilation, in any form, was regularly made and preserved by
a public office or agency, evidence in the form of a certification in accordance with s. 909.02, or
testimony, that diligent search failed to disclose the record, report, statement, or data
compilation, or entry.

968.30(7)(a)

(a) The contents of any wire, electronic or oral communication intercepted by any means
authorized by ss. 968.28 to 968.37 shall, if possible, be recorded on tape or wire or other
comparable device. The recording of the contents of any wire, electronic or oral communication
under this subsection shall be done in such way as will protect the recording from editing or other
alterations. Immediately upon the expiration of the period of the order or extensions thereof all
such recordings and records of an intercepted wire, electronic or oral communication shall be
filed with the court issuing the order and the court shall order the same to be sealed. Custody of
the recordings and records shall be wherever the judge handling the application shall order. They
shall not be destroyed except upon an order of the issuing or denying judge and in any event shall
be properly kept and preserved for 10 years. Duplicate recordings and other records may be
made for use or disclosure pursuant to the provisions for investigations under s. 968.29 (1) and
(2). The presence of the seal provided for by this subsection, or a satisfactory explanation for the
absence thereof, shall be a prerequisite for the use or disclosure of the contents of any wire,
electronic or oral communication or evidence derived therefrom under s. 968.29 (3).
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SUMMARY

In the last decade, new DNA testing has exonerated at least 64 people in the United
States who were wrongly convicted of serious crimes. These DNA exonerations have
highlighted as never before that our criminal justice system does make mistakes. And they
have demonstrated the necessity of having mechanisms for preserving and testing biological
evidence even after conviction, and for raising claims of actual innocence long beyond the
current time limits for seeking a new trial based on newly discovered evidence. Because the
truth-finding function of the criminal justice system should always be paramount, the
Innocence Project of the Frank J. Remington Center at the University of Wisconsin Law
School proposes legislative improvements to assist in this process.

We suggest legislation that will achieve four primary objectives at this time:

1. Mandate preservation of biological evidence in criminal cases.

2. Create a statutory procedure for obtaining DNA testing of biological evidence
in postconviction cases, without regard for the defendant’s ability to pay,
where the testing might prove innocence.

3. Eliminate the current one-year statute of limitations for seeking a new trial
based on newly discovered evidence.

4, Update the wrongful conviction compensation statute, which presently caps
compensation at $5,000 per year up to total of $25,000, by increasing the
compensation caps.

Wisconsin statutes currently allow a convicted individual just one year from the date

of conviction to challenge that conviction on the basis of newly discovered evidence. See

Wis. Stat. § 805.16(4). New evidence, however, is almost never discovered within this time

limit. New advances in DNA technology that enhance the ability to obtain DNA evidence

Summary Page 1



have and will likely continue to be developed years after conviction. Additionally,
Wisconsin does not mandate the preservation of biological evidence in criminal cases, and
our statutes do not provide a method for the convicted to obtain access to biological evidence
after conviction.

Both New York and Illinois have responded to the need for postconviction DNA
testing by enacting appropriate legislation. Both states have adopted statutes that éliminate
time restrictions for producing DNA evidence after a conviction, and provide that the state
must allow—and, in cases of indigents, pay for—postconviction DNA testing if the testing
might prove innocence.

Federal legislation also has recently been proposed by Senatory Leahy, and
cosponsored by Senator Feingold and others, that addresses all four of those objectives. The
federal Innocence Protection Act of 2000 allows a convicted individual to test and present, at
government expense if indigent, noncumulative, exculpatory, biological evidence at any time
after conviction, thus eliminating an unduly restrictive time bar. The bill also provides for
mandatory preservation of biological evidence upon request of the defendant. The
government can destroy the evidence only upon notice to the defendant. The legislation also
conditions federal grant money to the states on state adoption of similar rules for obtaining.
testing, and presenting without time limitation new evidence that proves innocence. Finaily,
the statute increases compensation for wrongful convictions to $50,000 per year.

We would like to see legislation in Wisconsin, which is similar to the pending federal

legislation. Attached is a brief explanation of our objectives and possible legislation.
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I. Objectives

The following are four primary goals we seek to achieve through appropriate
legislation in Wisconsin:

l. Mandate preservation of biological evidence in criminal cases.

2. Create a statutory procedure for obtaining DNA testing of biological evidence in
postconviction cases, without regard to the defendant’s ability to pay, where the
testing might prove innocence. )

3. Eliminate the current one-year statute of limitations for seeking a new trial based »
on newly discovered evidence.

4. Update the wrongful conviction compensation statute, which presently caps
compensation at $5,000 per year up to total of $25,000, by increasing the
compensation caps.

II. Reasons for these objectives

The development of DNA (deoxyribonucleic acid) as a forensic tool over the last
decade has demonstrated the need for improved mechanisms for responding to the
wrongful conviction of the innocent. Our goals seek to provide better opportunities for
the truly innocent to prove their innocence. Consistent with these goals is the state’s
interest in securing the incarceration of the true perpetrators of crimes. Thanks to DNA.
testing, we now have the ability to do just that. In recent years DNA testing has become
an increasingly reliable tool for convicting criminal perpetrators and exoﬁerating those
wrongfully convicted. And DNA testing methods continue to improve; methods now
exist to obtain highly discriminating results from degraded, contaminated, or minute

biological samples where just a few years ago such results were impossible.



Wisconsin lacks an adequate statutory method for providing postconviction relief
in cases of newly discovered evidence involving DNA. Wisconsin also lacks a statutory
method for providing testing and retesting of biological material with newer, more
powerful DNA testing procedures. There is no statutory provision in Wisconsin that
mandates the preservation of such bioldgical evidence so that it is available to those who
may have been wrongfully convicted. Hence, our state needs statutory methods for
utilizing this advanced technology to provide expanded postconviction relief and to assist
the state in finding the true perpetrators of crime.

A. Wrongful convictions

The general presumption that convictions are correct has been weakened
significantly. In the last ten years, the United States and Canada have exonerated more
that 65 individuals with the use of DNA testing. See S. 2073, 106" Cong. § 101(a)(5)
(2000). It is simply a fact that innocent people are convicted of crimes far too often.
Since 1989, DNA testing at the FBI crime lab excluded the primary suspect in 25% of
sexual assaults. See Richard C. Dieter, Esq., “Innocence and the Death Penalty: The
Increasing Danger of Executing the Innocent” (1997). If 25% of the accusations in
sexual assaults where DNA was available were wrong, it is frightening to think how
many actual convictions may be wrong, as well.

The reasons for wrongful accusations and convictions are many. They include:
erroneous eyewitness identifications; poor representation and limited resources of defense
attorneys; false and coerced confessions; racial prejudice; prosecutorial and police

misconduct stemming from the overwhelming pressure to secure convictions; false



testimony by informants; and laboratory errors. Although eyewitness testimony and
confessions are generally perceived as the most persuasive forms‘of evidence, their
unreliability has long been well-known, and many of the DNA exonerations have come in
cases in which convictions rested upon these forms of evidence.

B. Accuracy and availability of DNA testing

If done properly, DNA testing can provide powerful evidence of guilt or
unassailable proof of innocence. DNA testing, however, was not widely used prior to
1994. See S. 2073, 106" Cong. § 101 (3). Additionally, as DNA testing advances, the
possibility of testing much smaller DNA samples with more discriminating power is
currently available. Hence, retesting of DNA samples that may have been inconclusive in
previous years may produce conclusive results now. See National Commission on the
Future of DNA Evidence, U.S. Dep'’t of Justice, “Postconviction DNA Testing:
Recommendations for Handling Requests” (1999); S. 2073, 106™ Cong. § 101 (3). Due
to the advancing technology, DNA testing can be performed with accurate results on
biological evidence that is decades old. See id.

C. Relief in Wisconsin is procedurally limited

Wisconsin requires that motions for new trials based on newly discovered
evidence be made within one year of conviction. See Wis. Stat. § 805.16(4); but see State
v. Bembenek, 140 Wis. 2d 248, 409 N.W.2d 432 (Ct. App. 1997) (recognizing that in
some cases due process may require courts to consider newly discovered evidence outside
the one-year window). This largely eliminates the opportunity for redress to those

convicted of cnnmes before DNA testing was widely available.



Alternatively, under Wisconsin law, courts may have the authority to grant a new
trial “in the interest of justice” under Wis. Stat. § 805.15. But relief under this statute is
highly discretionary, and the statute does not make clear that courts must consider claims
of actual innocence based upon new DNA evidence.

Wisconsin does have a statute that allows for postconviction relief at any time
after conviction, but this statute is only available for bringing consltitutional or
jurisdictional claims. See Wis. Stat. § 974.06(1). Thus, defendants who may wish to have
biological evidence tested in Wiéconsin must somehow “constitutionalize” their claims in
order to be heard longer than one year after their convictions. This can\ be a very difficult
task considering that a criminal defendant does not have a statutory or constitutional right
to DNA testing in Wisconsin.

Additionally, the Wisconsin statutes that provide for postconviction relief are
based upon the premise that the petitioner has the newly discovered evidence in hand. In
the case of DNA testing of biological samples, however, a defendant may have no means
of getting access to the evidence, which is generally in the possession of a prosecutor or
law enforcement agency. The Wisconsin Supreme Court has established general rules for
postconviction discovery, but no statute or rule clearly provides that a defendant must be
allowed access to biological evidence for DNA testing where the testing might prove
innocence. See State v. O’Brien, 223 Wis. 2d 303, 588 N.W.2d 8 (1999). Although the
National Commission on the Future of DNA Testing strongly encourages that prosecutors
and defense attorneys work together to further justice in such cases, such cooperation is

not uniform, and gaining access to biological evidence after a conviction can be



extremely difficult.

Moreover, even if a mechanism exists for obtaining access to biological evidence,
that mechanism is of no use if the evidence is destroyed or lost before testing is requested.
Wisconsin does not mandate the preservation of biological material that may serve to
exonerate one who has been wrongfully convicted, even upon request. No statute or other
uniform rule governs the preservation of biological evidence. The exberience ;/aries
widely from jurisdiction to jurisdiction; some Wisconsin police agencies preserve
biological evidence indefinitely, while in other cases the evidence is destroyed even
before the direct appeal process is concluded. Once such evidence is destroyed a
prisoner’s ability to prove his or her innocence may be lost. Concomitantly, once the
evidence is destroyed the state loses the ability to use this powerful DNA evidence to find
and convict the true perpetrator. Additionally, once such evidence has been destroyed it
becomes the defendant’s burden to establish that the evidence was destroyed in bad faith
in order to obtain judicial relief. See Arizona v. Youngblood, 488 U.S. 51 (1988). Again,
this is a nearly impossible burden.

D. Wisconsin’s wrongful conviction compensation statute is inadequate.

Wis. Stat. § 775.05 provideé a procedure for a wrongly convicted innocent person
to seek compensation from the state. The statute, however, is rarely used (in its history,
the state claims board has only awarded compensation twice), and the compensation caps
are pitifully low. The statute provides for a maximum of $5,000 compensation per year
of wrongful imprisonment, not to exceed 2; total of $25,000. This cap is woefully

inadequate to compensate for the significant losses occasioned by a wrongful convic.



III. Legislative Proposals for Achieving these Goals

Although we have not written model legislation to assist Wisconsin in addressing
our concerns, we can point legislators to at least three proposals or statutes enacted in
other jurisdictions. Only two states provide statutory processes for DNA testing after a
conviction has been secured. Those ﬁo states are Illinois and New York. We can also
provide the recommendations made by the National Commission on the Future of DNA
Testing.

A. Proposed federal legislation

Senator Leahy, together with Senators Feingold, Levin, Moynihan, and Akaka,
have recently introduced a bill which seeks to address claims of innocence, known as the
Innocence Protection Act of 2000. It does so by providing expanded postconviction relief
in cases of newly discovered evidence. The bill allows the convicted person to petition
the court for DNA testing of biological evidence at any time after conviction. See S.
2073, 106™ Cong. § 102, ch. 156, sec. 2291 (a). The petitioner can seek both testing of
that which has never been tested before and the retesting of DNA that may benefit from
new testing techniques. See id.

The bill also provides for mandatory preservation of biological evidence upon
request of the defendant. The government ml.15t preserve any biological material in its
possession once it has received notice from the defendant that he/she will be seeking
testing. See S. 2073, 106™ Cong. § 102, ch. 156, sec. 2291 (b)(2). In addition, the
government is required to preserve any biological material it obtained during a criminal
case which led to a conviction as long as the defendant remains incarcerated. See S.

7



2073, 106" Congress § 102, ch. 156, sec. 2292. If the government wishes to destroy the
evidence before that time, it may do so only by giving notice to the person incarcerated
and affor&ing the person an opportunity to request that the evidence be preserved. See id.

The bill also seeks to disallow the government from denying a convicted person’s
request for DNA testing. It provides that the government may disallov;r such request only
if it finds that the testing would not result in noncumulative, exculpatory evidence. See ..
id. It also provides that no person shall be time-barred from presenting the results of -
- DNA evidence in court. See id.

The proposed legislation also provides that the cost of such DNA testing will be
borne by either the government or the petitioner. The court is given the authority to orcler
the government to pay for the testing when the applicant is indigent or otherwise cannot
pay for it. See id. Due to the decreasing cost of DNA testing and the relatively fev&; cases
in which the testing of such biological evidence is feasible, this cost is not expected to be
great. See S. 2073, 106™ Cong. § 101 (12).

B. New York legislation

New York has adopted a statute that guarantees DNA testing in cases in which the
testing might prove innocence. The statute provides no time limitation for obtaining
postconviction DNA testing. The statute requires a showing by the defendant that there is
a reasonable probability that the verdict would have been more favorable to the defendant
if the evidence had already been tested and used at trial. The statute also provides that the
state will pay for the testing when the applicant is indigent and has met particular

evidentiary standards. See N.Y. Crim. Proc. Law Sec. 440.30(1-a). (McKinney 1999).

U]
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C. Illinois legislation

Illinois has also enacted a statute that authorizes postconviction DNA testing,
which has been made all the more significant in light of its alarming death row
exoneration rate. Under the Illinois law, the applicant must show that test results would
produce “neW, noncumulative evidence fnaterially relevant to the defendant’s assertion of
actual innocence. Upon such showing, a court must allow the testing to proceed. See 725
Il. Comp. Stat. 5/116-3(a) (1998). The state will also pay for the testing if the applicant
is indigent and has met certain evidentiary standards. Again, there is no time limitation to
bringing a motion for such testing.

D. National Commission on the Future of DNA Testing

After becoming alerted to the increasing number of convictions proved by DNA
testing to be erroneous, Attorney General Janet Reno established a National Commission
on the Future of DNA. The commission is chaired by The Honorable Shirley
Abrahamson, Chief Justice of the Wisconsin Supreme Court. Professor Michael Smith of

the University of Wisconsin Law School, and Milwaukee County Assistant Distritt

* Attorney Norm Gahn also sit on the Commission, along with police, prosecution, and

other criminal justice experts from around the country. Among its many projects, the

Commission has published a manual of findings and recommendations entitled,

“Postconviction DNA Testing: Recommendations for Handling Requests.” The report is

exhaustive and contains a thoughtful framework for analysis, a detailed look into DNA
testing and procedures, and guidance for prosecutors, law enforcement agencies, defense

counsel and members of the judiciary who must deal with biological evidence. The
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Commission the importance of procedures for using DNA to establish innocence after

conviction.
IV. Conclusion

For these reasons, we believe that the state of Wisconsin needs to adopt legislation
eliminating the one-year time limit on seeking a new trial based on newly discovered
evidence, méndating the preservation of biological evidence in all criminal cases,
enacting a method of obtaining testing of biological evidence in postconviction cases, and
increasing the cap on compensation awards for the wrongly convicted. We believe this
legislation is necessary for addressing the increasing numbers of wrongful convictions
established by DNA testing. We recommend enacting legislation similar to the federal
“Innocence Protection Act of 2000," which has been proposed by Senator Leahy and the:
statutes enacted in New York and Illinois. We also strongly encourage the committees to
consult the findings of the National Commission on the Future of DNA Evidence when

considering such legislation.
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Ilinois Compiled Statutes
Criminal Procedure
Code of Criminal Procedure of 1963
725 ILCS 5/

Page 1 of 2

(725 ILCS 5/)

ARTICLE 116. POST-TRIAL MOTIONS

(725 ILCS 5/116-1)
Sec. 116-1. Motion for new trial.

(a) Following a verdict or finding of guilty the court may grant

the defendant a new trial.

(b) A written motion for a mnew trial shall be filed by the
defendant within 30 days following the entry of a finding or the return
of a verdict. Reasonable notice of the motion shall be served upon the

State.

(c) The motion for a new trial shall specify the grounds therefor.

(Source: Laws 1963, p. 2836.)

(725 ILCS 5/116-2)

Sec. 116-2. Motion in arrest of judgment. (a) A written motion

in

arrest of Jjudgment shall be filed by the defendant within 30 days
following the entry of a verdict or finding of guilty. Reasonable notice

of the motion shall be served upon the State.
(b) The court shall grant the motion when:

(1) The indictment, information or complaint does not charge

offense, or
(2) The court is without jurisdiction of the cause.

an

{c) A motion in arrest of judgment attacking the indictment,

information, or complaint on the ground that it does not charge

an

offense shall be denied if the indictment, information or complaint
apprised the accused of the precise offense charged with sufficient
specificity to prepare his defense and allow pleading a resulting

conviction as a bar to future prosecution out of the same conduct.
(Source: P.A. 86-391.)

(725 ILCS 5/116-3)

Sec. 116-3. Motion for fingerprint or forensic testing
available at trial regarding actual innocence.

(a) A defendant may make a motion before the trial court
entered the judgment of conviction in his or her case for
performance of fingerprint or forensic DNA testing on evidence that
secured 1in relation to the trial which resulted in his or

not

that
the
was
her

conviction, but which was not subject to the testing which is now

requested because the technology for the testing was not available

the time of trial. Reasonable notice of the motion shall be served

the State.
(b) The defendant must present a prima facie case that:

at
upon

(1) identity was the issue in the trial which resulted in his

or her conviction; and

(2) the evidence to be tested has been subject to a chain

of

custody sufficient to establish that it has not been substituted,

tampered with, replaced, or altered in any material aspect.

http://www legis.state.il.us/ilcs/ch725/ch725act5articles/ch725act5Sub24.htm
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(¢) The trial court shall allow the testing under reasonable
conditions designed to protect the State’s interests in the integrity of
the evidence and the testing process upon a determination that:

(1) the result of the testing has the scientific potential to
produce new, noncumulative evidence materially relevant to the
defendant’s assertion of actual innocence;

(2) the testing requested employs a scientific method
generally accepted within the relevant scientific community.

(Source: P.A. 90-141, eff. 1-1-98.)

[TOP ]
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§ 440.30 Motion to vacate judgment and to set aside sentence;
procedure.

1. A motion to vacate a judgment pursuant to section 440.10 and a
motion to set aside a sentence pursuant to section 440.20 must be made
in writing and upon reasonable notice to the people. Upon the motion, a
defendant who is in a position adequately to raise more than one ground
should raise every such ground upon which he intends to challenge the
judgment or sentence. If the motion is based upon the existence or
occurrence of facts, the motion papers must contain sworn allegations
thereof, whether by the defendant or by another person or persons. Such
sworn allegations may be based upon personal knowledge of the affiant or
upon information and belief, provided that in the latter event the
affiant must state the sources of such information and the grounds of
such belief. The defendant may further submit documentary evidence or
information supporting or tending to support the allegations of the
moving papers. The people may file with the court, and in such case
must serve a copy thereof upon the defendant or his counsel, if any, an
answer denying or admitting any or all of the allegations of the motion
papers, and may further submit documentary evidence or information
refuting or tending to refute such allegations. After all papers of
both parties have been filed, and after all documentary evidence or
information, if any, has been submitted, the court must consider the
same for the purpose of ascertaining whether the motion is determinable
without a hearing to resolve questions of fact.

l-a. In cases of convictions occurring before January first, nineteen
hundred ninety-six, where the defendant's motion requests the
performance of a forensic DNA test on specified evidence, and upon the
court's determination that any evidence containing deoxyribonucleic acid
("DNA") was secured in connection with the trial resulting in the
judgment, the court shall grant the application for forensic DNA testing
of such evidence upon its determination that if a DNA test had been
conducted on such evidence, and if the results had been admitted in the
trial resulting in the judgment, there exists a reasonable probability
that the verdict would have been more favorable to the defendant.

2. If it appears by conceded or uncontradicted allegations of the
moving papers or of the answer, or by unquestionable documentary proof,
that there are circumstances which require denial thereof pursuant to
subdivision two of section 440.10 or subdivision two of section 440.20,
the court must summarily deny the motion. If it appears that there are
circumstances authorizing, though not requiring, denial thereof pursuant
to subdivision three of section 440.10 or subdivision three of section
440.20, the court may in its discretion either (a) summarily deny the
motion, or (b) proceed to consider the merits thereof.

3. Upon considering the merits of the motion, the court must grant
it without conducting a hearing and vacate the judgment or set aside the
sentence, as the case may be, if:

(a) The moving papers allege a ground constituting legal basis for
the motion; and

{b) Such ground, if based upon the existence or occurrence of facts,
is supported by sworn allegations thereof; and

(c) The sworn allegations of fact essential to support the motion
are either conceded by the people to be true or are conclusively
substantiated by unquestionable documentary proof.

4. Upon considering the merits of the motion, the court may deny it
without conducting a hearing if:

(a) The moving papers do not allege any ground constituting legal
basis for the motion; or

(b) The motion is based upon the existence or occurrence of facts
and the moving papers do not contain sworn allegations substantiating or

tending to substantiate all the essential facts, as reguired by "

subdivision one; or
(c) An allegation of fact essential to support the motion is
conclusively refuted by unquestionable documentary proof; or

gopher://38.246.113.4/0/.1aws/Criminal %20Procedure/.CPL440.30
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(d) An allegation of fact essential to support the motion (i) is
contradicted by a court record or other official document, or is made
solely by the defendant and is unsupported by any other affidavit or
evidence, and (ii) under these and all the other circumstances attending
the case, there 1is no reasonable possibility that such allegation is
true.

5. If the court does not determine the motion pursuant to
subdivisions two, three or four, it must conduct a hearing and make
findings of fact essential to the determination thereof. The defendant
has a right to be present at such hearing but may waive such right in
writing. If he does not so waive it and if he is confined in a prison
or other institution of this state, the court must cause him to be
produced at such hearing.

6. At such a hearing, the defendant has the burden of proving by a
preponderance of the evidence every fact essential to support the
motion.

7. Regardless of whether a hearing was conducted, the court, upon
determining the motion, must set forth on the record its findings of
fact, its conclusions of law and the reasons for its determination.
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IN THE SENATE OF THE UNITED STATES

Mr. LEany (for himself, Mr. LEVIN, Mr. FEINGOLD, Mr. MOYNIHAN, and Mr.

AKaKA) introduced the following bill; which was read twice and referred
to the Committee on

A BILL

To reduce the risk that innocent persons may be executed,

NN AW N

and for other purposes.

Be it enacted by the Senate and House of Representa-
twves of the United States of America in Congress assembled,
SECTION 1. SHORT TITLE; TABLE OF CONTENTS.

(a) SHORT TITLE.—This Act may be cited as the
“Innocence Protection Act of 20007,

(b) TABLE OF CONTENTS.—The table of contents for

this Aect is as follows:
Sec. 1. Short title; table of contents.

TITLE I—EXONERATING THE INNOCENT THROUGH DNA TESTING

Sec. 101. Findings and purposes.
Sec. 102. DNA testing in Federal criminal justice system.
Sec. 103. DNA testing in State criminal justice systems.
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104. Prohibition pursuant to section 5 of the 14th amendment.

TITLE HI—ENSURING COMPETENT LEGAL SERVICES IN CAPITAL

§¥

CASES

Sec. 201. Amendments to Byrne grant programs.
See.
Sec. 209, Capital representation grants.

202. Effect on procedural default rules.

"FITLE HI—COMPENSATING THE UNJUSTLY CONDEMNED

301. Increased compensation in Federal cases.
302. Compensation in State death penalty cases.

TITLE IV—-MISCELLANEOUS PROVISIONS

. 401. Accommodation of State interests in Federal death penalty prosecu-

tions.
402. Alternative of life imprisonment without possibility of release.
403. Right to an informed jury.

. 404. Annual reports.

405. Discretionary appellate review.
406. Sense of the Senate regarding the execution of juvenile offenders and
the mentally retarded.

TITLE I—EXONERATING THE IN-

NOCENT THROUGH DNA
TESTING

SEC. 101. FINDINGS AND PURPOSES.

(a) FINDINGS.—Congress makes the following find-

ings:

(1) Over the past decade, deoxyribonucleic acid
testing (referred to in this section as “DNA test-
ing’’) has emerged as the most reliable forensic tech-
nique for identifying criminals when biological mate-
rial is left at a crime scene.

(2) Because of its scientific precision, DNA
testing can, in some cases, conclusively establish the
guilt or innocence of a criminal defendant. In other

cases, DNA testing may not conclusively establish
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guilt or innocence, but may have significant pro-
bative value to a finder of fact.

(3) While DNA testing is increasingly common-
place in pretrial investigations today, it was not
\Widely available in cases tried prior to 1994. More-
over, new forensic DNA testing procedures have
made it possible to get results from minute samples
that could not previously be tested, and to obtain
more informative and accurate results than earlier
forms of forensic DNA testing could produce. Con-
sequently, in some cases convicted inmates have
been exonerated by new DNA tests after earlier tests
had failed to produce definitive results.

(4) Since DNA testing is often feasible oﬁ rel-
evant biological material that is decades old, it can,
in some circumstances, prove that a conwviction that
predated the development of DNA testing was based
upon incorrect factual findings. Uniquely, DNA evi-

dence showing innocence, produced decades after a

" conviction, provides a more reliable basis for estab-

lishing a correet verdict than any evidence proffered
at the original trial. DNA testing, therefore, can and
has resulted in the post-conviction exoneration of in-

nocent men and women.
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(5) In the past decade, there have been more
than 65 post-conviction exonerations in the United
States and Canada based upon DNA testing. At

ldast 8 individuals sentenced to death have been ex-

“onerated through post-conviction DNA testing, some

of whom eame within days of being executed.

(6) The 2 States that have established statutory

processes for post-conviction DNA testing, Illinois

and New York, have the most post-conviction DNA
exonerations, 14 and 7, respectively.

(7) The advent of DNA testing raises serious
concerns regarding the prevalence of wrongful con-
victions, especially wrongful convictions arising out
of mistaken eyewitness idéntiﬁcation testimony. Ac-
cording to a 1996 Department of Justice study enti-
tled “Convicted by Juries, Exonerated by Science:
Case Studies of Post-Conviction DNA Exonera-
tions”’, in approximately 20 to 30 percent of the
cases referred for DNA testing, the results excluded
the primary suspect. Without DNA testing, many of
these individuals might have been wrongfully con-
victed.

(8) Laws in more than 30 States require that
a motion for a new trial based on newly discovered

evidence of innocence be filed within 6 months or
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less. These laws are premised on the belief—inappli-
cable to DNA testing—that evidence becomes less

reliable over time. Such time limits have been used

" tJ deny inmates access to DNA testing, even when

euilt or innocence could be conclusively established
by such testing. For example, in Dedge v. Florida,
723 So0.2d 322 (Fla. Dist. Ct. App. 1998), the court
without opinion affirmed the denial of a motion to
release trial evidence for the purpose of DNA test-
ing. The trial court denied the motion as proce-
durally barred under the 2-year limitation on claims
of newly discovered evidence established by the State
of Florida, which has since adopted a 6-month limi-
tation on such claims.

(9) Even when DNA testing has been done and
has persuasively demonstrated the actual innocence
of an inmate, States have sometimes relied on time
limits and other procedural barriers to deny release.

(10) The National Commission on the Future
of DNA Evidence, a Federal panel established by
the Department of Justice and comprised of law en-
forcement, judicial, and scientific experts, has issued
a report entitled ‘Recommendations For Handling
Post-Conviction DNA Applications” that urges post-
conviction DNA testing in 2 carefully defined cat-
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egories of cases, notwithstanding procedural rules
that could be invoked to preclude such testing, and

notwithstanding the inability of the inmate to pay

" for the testing.

(11) The number of cases in which post-convie-
tion DNA testing is appropriate is relatively small
and will decrease as pretrial testing becomes more
common and accessible.

(12) The cost of DNA testing has also de-
creased in recent years. The typical case, involving
the analysis of 8 samples, currently costs between
$2,400 and $5,000, depending upon jurisdictional
differences in personnel costs.

(13) In 1994, Congress authorized funding to
improve the quality and availability of DNA analysis
for law enforcement identification purposes. Since
then, States have been awarded over $50,000,000 in
DNA-related grants.

(14) Although the Supreme Court has never an-
nounced a standard for addressing constitutional
claims of innocence, in Herrera v. Collins, 506 U.S.
390 (1993), a majority of the Court expressed the
view that, “a truly persuasive demonstration of ‘ac-

?

tual innocence’’” made after trial would render im-

position of punishment by a State unconstitutional.
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(15) If biological material is not subjected to

DNA testing in appropriate cases, there is a signifi-

cant risk that persuasive evidence of innocence will

" mot be detected and, accordingly, that innocent per-

“sons will be unconstitutionally incarcerated or exe-
cuted.

(16) To prevent violations of the Constitution
of the United States that the Supreme Court antici-
pated in Herrera v. Collins, it is necessary and prop-
er to enact national legislation that ensures that the
Federal Government and the States will permit
DNA testing in appropriate cases.

(17) There is also a compelling need to ensure
the preservat.ion of biological material for post-con-
viction DNA testing. Since 1992, the Innocence
Project at the Benjamin N. Cardozo School of Law
has received thousands of letters from inmates who‘
claim that DNA testing could prove them innocent.
In over 70 percent of those cases in which DNA
testing could have been dispositive of guilt or inno-
cence if the biological material were available, the
material had been destroyed or lost. In two-thirds of
the cases in which the evidence was found, and DNA
testing conducted, the results have exonerated the

mmate.
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(18) In at least 14 cases, post-conviction DNA

testing that has exonerated a wrongly convicted per-

son has also provided evidence leading to the appre-

" Hhension of the actual perpetrator, thereby enhancing

\public safety. This would not have been possible if
the biological evidence had been destroyed.
(b) PURPOSES.—The purposes of this title are to—

(1) substantially implement the Recommenda-
tions of the National Commission on the Future of
DNA Evidence in the Federal eriminal justice sys-
tem, by ensuring the availability of DNA testing in
appropriate cases;

(2) prevent the imposition of unconstitutional
punishments through the exercise of power granted
by clause 1 of section 8 and clause 2 of section 9
of article I of the Constitution of the United States
and section 5 of the 14th amendment to the Con-.
stitution of the Umted States; and

(3) ensure that wrongfully convicted persons
have an opportunity to establish their innocence
through DNA testing, by requiring the preservation
of DNA evidence for a limited period.
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SEC. 102. DNA TESTING IN FEDERAL CRIMINAL JUSTICE

SYSTEM.

(a) INn GENERAL.—Part VI of title 28, United States
Code, 1s amended by inserting after chapter 155 the fol-
lowiﬁg: .

“CHAPTER 156—DNA TESTING

“Sec.
#2291. DNA testing.
#2292, Preservation of biological material.

«§2291. DNA testing
“(a) APPLICATION.—Notwithstanding any other pro-
vision of law, a person in custody pursuant to the judg-
ment of a court established by an Act of Congress may,
at any time after conviction, apply to the court that en-
tered the judgment for forensic DNA testing of any bio-
logical material that—
“(1) is related to the investigation or prosecu-
tion that resulted in the judgment;
“(2) is in the actual or constructive possession
of the Government; and
“(3) was not previously subjected to DNA test-
ing, or can be subjected to retesting with new DNA
techniques that provide a reasonable likelihood of
more accurate and probative results.

“(b) NOTICE TO GOVERNMENT.—



. O:\MAC\MAC00.034 SL.C.

O 0 N N B W N -

N N N NN e e e e e s e e e e
A W N = O W 0 NN N W N = O

25

10
“(1) IN GENERAL.—The court shall notify the
Government of an application made under subsection
(a) and shall afford the Government an opportunity
" to respond.

) “(2) PRESERVATION OF REMAINING BIOLOGI-
CAL MATERIAL.—Upon receiving notice of an appli-
cation made under subsection (a), the Government
shall take such steps as are necessary to ensure that
any remaining biological material that was secured
in connection with the case is preserved pending the
completion of proceedings under this section.

‘““(¢) ORDER.—The court shall order DNA testing
pursuant to an application made under subsection (a)
upon a determination that testing may produce noncumu-
lative, exculpatory evidence relevant to the claim of the
applicant that the applicant was wrongfully convicted or
sentenced.

“(d) CoST.—The cost of DNA testing ordered under
subsection (¢) shall be borne by the Government or the
applicant, as the court may order in the interests of jus-
tice, if it is shown that the applicant is not indigent and
possesses the means to pay.

“(e) COUNSEL.—The court may at any time appoint
counsel for an indigent applicant under this section.

“(f) PosST-TESTING PROCEDURES.—
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“(1) PROCEDURES FOLLOWING RESULTS UNFA-
VORABLE TO APPLICANT.—If the results of DNA

festing conducted under this section are unfavorable

. 4
- to the applicant, the court—

“(A) shall dismiss the application; and

“(B) in the case of an applicant who is not
indigent, may assess the applicant for the cost
of such testing.

“(2) PROCEDURES FOLLOWING RESULTS FA-
VORABLE TO APPLICANT.—If the results of DNA
testing conducted under this section are favorable to
the applicant, the court shall—

“(A) order a hearing, notwithstanding any
provision of law that would bar such a hearing;
and

“(B) enter any order that serves the inter-
ests of justice, including an order—

“(i) vacating and setting aside the

Jjudgment;

“(i1) discharging the applicant if the
applicant 1s in custody;

“(1i1) resentencing the applicant; or

“(iv) granting a new trial.

“(g) RULE OF CONSTRUCTION.—Nothing in this sec-

25 tion shall be construed to limit the circumstances under
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which a person may obtain DNA testing or other post-

conviction relief under any other provision of law.
“§ 2292. Preservation of biological material

4 “Za) IN GENERAL.—Notwithstanding any other pro-

vision of law and subject to subsection (b), the Govern-

ment shall preserve any biological material secured in econ-
nection with a criminal case for such period of time as
any person remains incarcerated in connection with that
case.

“(b) EXCEPTION.—The Government may destroy bio-
logical material before the expiration of the period of time
deseribed in subsection (a) if—

“(1) the Government notifies any person who
remains incarcerated in connection with the case,
and any counsel of record or public defender organi-
zation for the judicial district in which the yjudgment
of conviction for such person was entered, of—

“(A) the intention of the Government to
destroy the material; and
“(B) the provisions of this chapter;

“(2) no person makes an application under sec-
tion 2291(a) within 90 days of receiving notice
under paragraph (1) of this subsection; and

“(3) no other provision of law requires that

such biological material be preserved.”.
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(b) TECHNICAL AND CONFORMING AMENDMENT.—

The analysis for part VI of title 28, United States Code,
is amended by inserting after the item relating to chapter

J 3
155 the following:
4156, DNA TESUNE ......ooooooooooeoeooeoeoeeeoeoeoee oo 22917,

SEC. 103. DNA TESTING IN STATE CRIMINAL JUSTICE SYS-
TEMS.

(a) DNA IDENTIFICATION GRANT PROGRAM.—Sec-
tion 2403 of title I of the Omnibus Crime Control and
Safe Streets Act of 1968 (42 U.S.C. 3796kk-2) is
amended—

(1) in paragraph (2)—

(A) in the matter preceding subparagraph
(A), by striking “shall” and inserting “will”’;

(B) in subparagraph (C), by striking “is
charged” and inserting ‘“‘was charged or con-
victed”’; and

(C) in subparagraph (D), by striking
“and” at the end;
(2) in paragraph (3)—

(A) by striking “shall’” and inserting
“will”’; and

(B) by striking the period at the end and
inserting ‘‘; and”’; and
(3) by adding at the end the following:
“(4) the State will— |
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“(A) preserve all biological material se-
cured in connection with a State criminal case
for not less than the period of time that biologi-
cal material is required to be preserved under
section 2292 of title 28, United States Code, in
the case of a person incarcerated in connection
with a Federal criminal case; and

“(B) make DNA testing available to any
person convicted in State court to the same ex-
tent, and under the same conditions, that DNA
testing is available under section 2291 of title
28, United States Code, to any person convicted

in a court established by an Act of Congress.”.

(b) DrRUG CONTROL AND SYSTEM IMPROVEMENT

15 GRANT PROGRAM.—Section 503(a)(12) of title I of the
16 Omnibus Crime Control and Safe Streets Act of 1968 (42
17 U.S.C. 3753(a)(12)) is amended—

18
19
20
21
22
23
24
25

(1) in subparagraph (B)—
(A) n clause (1), by striking “is charged”
and inserting ‘‘was charged or convicted’’; and
(B) in clause (iv), by striking “‘and’ at the
end;

(2) in subparagraph (C), by striking the period

at the end and inserting *; and”; and

(3) by adding at the end the following:
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“(D) the State will—

“(1) preserve all biological material se-
cured in connection with a State criminal
case for not less than the period of time
that biological material is required to be
preserved under section 2292 of title 28,
United States Code, in the case of a per-
son incarcerated in connection with a Fed-
eral criminal case; and

“(i1) make DNA testing available to a
person convicted in State court to the
same extent, and under the same condi-
tions, that DNA testing is available under
section 2291 of title 28, United States
Code, to a person convicted in a court es-

tablished by an Act of Congress.”.

.(¢) PuBLIC SAFETY AND COMMUNITY POLICING
GRANT PROGRAM.—Section 1702(e) of title I of the Om-
nibus Crime Control and Safe Streets Act of 1968 (42
U.S.C. 3796dd-1(c)) is amended—

(1) in paragraph (10), by striking “and” at the

(2) in paragraph (11), by striking the period at
© the end and inserting ‘; and”’; and

(3) by adding at the end the following:
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1 “(12) if any part of funds received from a grant
2 made under this subchapter is to be used to develop
3 or improve a DNA analysis capability in a forensic
4 ldboratory, or to obtain or analyze DNA samples for
5.7 .\inclusion in the Combined DNA Index System
6 (CODIS), certify that—

" 7 “(A) DNA analyses performed at such lab-
8 oratory will satisfy or exceed the current stand-
9 ards for a quality assurance program for DNA

10 analysis, issued by the Director of the Federal

11 Bureau of Investigation under section 210303

12 of the DNA Identification Act of 1994 (42

13 U.S.C. 14131);

14 . “(B) DNA samples and analyses obtained

15 and performed by such laboratory will be acces-

16 sible only—

17 “(1) to eriminal justice agencies for

18 law enforcement purposes;

19 “(11) in judicial proceedings, if other-

20 wise admissible under applicable statutes

21 " and rules;

22 “(11) for eriminal defense purposes, to

23 a defendant, who shall have access to sam-

24 ples and analyses performed in connection



. O:\MAC\MACQ00.034

[

O 00 N O W s W

[V T S T e R S S N O T I N e e
W NN = O 0O RSN W= O

SL.C.
17

with the case in which the defendant was
charged or convicted; or

“(iv) if personally identifiable infor-
mation is removed, for a population statis-
tics database, for identification research
apd protocol development purposes, or for
quality control purposes;
“(C) the laboratory and each analyst per-

forming DNA analyses at the laboratory will
undergo, at regular intervals not exceeding 180
days, external proficiency testing by a DNA
proficiency testing program that meets the
standards issued under section 210303 of the
DNA Identification Act of 1994 (42 U.S.C.
14131); and

“(D) the State will—

(1) preserve all biological material se-
cured in connection with a State criminal
case for not less than the period of time
that biological material is required to be
preserved under section 2292 of title 28,
United States Code, in the case of a per-
son incarcerated in connection with a Fed-

eral criminal case; and
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1 “(11) make DNA testing available to
2 any person convicted in State court to the
3 same extent, and under the same condi-
4 ’ tions, that DNA testing is available under
5. section 2291 of title 28, United States
6 Code, to a person convicted in a court es-
7 tablished by an Aect of Congress.”.

8 SEC. 104. PROHIBITION PURSUANT TO SECTION 5 OF THE
9 14TH AMENDMENT.

10 (a) REQUEST FOR DNA TESTING.—

11 (1) In GENERAL.—No State shall deny a re-
12 quest, made by a person in custody resulting from
13 a State court judgment, for DNA testing of biologi-
14 cal material that—

15 (A) is related to the investigation or pros-
16 ecution that resulted in the conviction of the
17 person or the sentence imposed on the person;
18 (B) is in the actual or constructive posses-
19 sion of the State; and
20 (C) was not previously subjected to DNA
21 testing, or can be subjected to retesting with
22 new DNA techniques that provide a reasonable
23 likelihood of more accurate and probative re-

24 sults.
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(2) EXCEPTION.—A State may deny a request

under paragraph (1) upon a judicial determination

that testing could not produce noncumulative evi-

dénce establishing a reasonable probability that the
.\person was wrongfully convicted or sentenced.

(b) OPPORTUNITY TO PRESENT RESULTS OF DNA
TESTING.—No State shall rely upon a time limit or proce-
dural default rule to deny a person an opportunity to
present noncumulative, exculpatory DNA results in court,
or in an executive or administrative forum in which a deci-
sion is made in accordance with procedural due process.

(¢) REMEDY.—A person may enforce subsections (a)
and (b) in a civil action for declaratory or injunctive relief,
filed either in a State court of general jurisdiction or in
a district court of the United States, naming either the
State or an executive or judicial officer of the State as
defendant. No State or State executive or judicial officer

shall have immunity from actions under this subsection.

TITLE II—ENSURING COM-
PETENT LEGAL SERVICES IN
CAPITAL CASES

SEC. 201. AMENDMENTS TO BYRNE GRANT PROGRAMS.

(a) CERTIFICATION REQUIREMENT; FORMULA

GRANTS.—Section 503 of title I of the Omnibus Crime
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1 Control and Safe Streets Act of 1968 (42 U.S.C. 3753)

2 is amended—

3 ‘ (1) in subsection (a), by adding at the end the
4 - fbllowing: |
5 N “(13) If the State preseribes, authorizes, or
6 permits the penalty of death for any offense, a cer-
7 tification that the State has established and main-
8 tains an effective system for providing competent
9 legal services to indigents at every phase of a State
10 criminal prosecution in which a death sentence is
11 sought or has been imposed, up to and mcluding di-
12 rect appellate review and post-conviction review in
13 State court.”; and
14 (2) in subsection (b)—
15 (A) by striking “(b) Within 30 days after
16 the date of enactment of this part, the” and in-
17 serting the following:
18 “(b) REGULATIONS.—
19 “(1) IN GENERAL.—The’’; and
20 (B) by adding at the end the following:
21 “(2) CERTIFICATION REGULATIONS.—The Di-
22 rector of the Administrative Office of the United
23 States Courts, after notice and an opportunity for
24 comment, shall promulgate regulations specifying

25 the elements of an effective system within the mean-
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1 ing of subsection (a)(13), which elements shall
2 include—
3 “(A) a centralized and independent ap-
4 pointing authority, which shall have authority
) A and responsibility to—
6 “(1) recruit attorneys who are quali-
"7 fied to represent indigents in the capital
8 proceedings specified in subsection (a)(13);
9 “(i1) draft and annually publish a ros-
10 ter of qualified attorneys;
11 “(ii1) draft and annually publish quali-
12 fications and performance standards that
13 attorneys must satisfy to be listed on the
14 roster and procedures by which qualified
15 attorneys are identified;

16 “(iv) periodically review the roster,
17 monitor the performance of all attorneys
18 appointed, provide a mechanism by which
19 members of the Bar may comment on the
20 performance of their peers, and delete the
21 name of any attorney who fails to complete
22 regular training programs on the represen-
23 tation of clients in capital cases, fails to
24 meet performance standards in a case to

25 which the attorney is appointed, or other-
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wise fails to demonstrate continuing com-

petence to represent clients in capital

cases;

“(v) conduet or sponsor specialized
training programs for attorneys rep-
resenting clients in capital cases;

“(w1) appoint lead counsel and co-
counsel from the roster to represent a de-
fendant in a capital case promptly upon re-
ceiving notice of the need for an appoint-
ment from the relevant State court; and

“(vil) report the appointment, or the
failure of the defendant to accept such ap-
pointment, to the court requesting the ap-
pointment;

“(B) compensation of private attorneys for
actual time and service, computed on an hourly
basis and at a reasonable hourly rate in light of
the qualifications and experience of the attorney
and the local market for legal representation in
cases reflecting the complexity and responsi-
bility of capital cases;

“(C) reimbursement of private attorneys
and public defender organizations for attorney

expenses reasonably incurred in the representa-
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tion of a client in a capital case, computed on
an hourly basis reflecting the local market for
such services; and |

“(D) reimbursement of private attorneys
and public defender organizations for the rea-
sonable costs of law clerks, paralegals, inves-
tigators, experts, secientific tests, and other sup-
port services necessary in the representation of
a defendant in a capital case, computed on an
hourly basis reflecting the local market for such

services.”’.

(b) CERTIFICATION REQUIREMENT; DISCRETIONARY

13 GRANTS.—Section 517(a) of title I of the Omnibus Crime
14 Control and Safe Streets Act of 1968 (42 U.S.C. 3763(a))

15 1s amended—

16
17
18
19
20
21
22
23

(1) in paragraph (3), by striking ‘“‘and’ at the

(2) in paragraph (4), by striking the period at

the end and inserting ““; and”’; and

(3) by adding at the end the following:

“(5) satisfies the certification requirement es-

tablished by section 503(a)(13).”.

(¢) DIRECTOR’S REPORTS TO CONGRESS.—Section

24 522(b) of title I of the Omnibus Crime Control and Safe
25 Streets Act of 1968 (42 U.S.C. 83766b(b)) is amended—
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1 (1) in paragraph (4), by striking “and” at the
2 end;

3 (2) by redesignating paragraph (5) as para-
4 - - draph (6); and

5 o (3) by inserting after paragraph (4) the fol-
6 lowing:

7 “(5) descriptions and a comparative analysis of
8 the systems established by each State in order to
9 satisfy the certification requirement established by
10 section 503(a)(13), except that the descriptions and
11 the comparative analysis shall include—

12 “(A) the qualifications and performance
13 standards established pursuant to section
14 503(b)(2)(A)(1i1);

15 “(B) the rates of compensation paid under
16 section 503(b)(2)(B); and

17 “(C) the rates of reimbursement paid
18 under subparagraphs (C) and (D) of section
19 503(b)(2); and”.
20 (d) EFFECTIVE DATE.—
21 (1) IN GENERAL.—Subject to paragraph (2),
22 the amendments made by this section shall apply
23 with respect to any application submitted on or after
24 the date that is 1 year after the date of enactment

25 of this Act.
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(2) EXCEPTION.—The amendments made by

this section shall not take effect until the amount

made available for a fiscal year to carry out part E

of title I of the Omnibus Crime Control and Safe

‘Streets Act of 1968 equals or exceeds an amount

that is $50,000,000 greater than the amount made
available to carry out that part for fiscal year 2000.

(¢) REGULATIONS.—The Director of the Administra-

tive Office of the United States Courts shall issue all regu-
lations necessary to carry out the amendments made by
this section not later than 180 days before the effective
date of those regulations.

SEC. 202. EFFECT ON PROCEDURAL DEFAULT RULES.

Section 2254(e) of title 28, United States Code, is

amended—

(1) in paragraph (1), by striking “In a pro-
ceeding”’ and inserting ‘‘Except as provided in para-
graph (3), in a proceeding’’; and

(2) by adding at the end the following:

“(3) In a proceeding instituted by an indigent
applicant under sentence of death, the court shall
neither presume a finding of fact made by a State
court to be correct nor decline to consider a claim

on the ground that the applicant failed to raise such
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claim in State court at the time and in the manner

prescribed by State law, unless—

“(A) the State provided the applicant with
legal services at the stage of the State pro-
ceedings at which the State court made the
finding of fact or the applicant failed to raise
the claim; and

“(B) the legal services the State provided
satisfied the regulations promulgated by the Di-
rector of the Administrative Office of the
United States Courts pursuant to section
503(b)(2) of title I of the Omnibus Crime Con-
trol and Safe Streets Act of 1968.”.

14 SEC. 203. CAPITAL REPRESENTATION GRANTS.

15 Section 3006A of title 18, United States Code, is
16 amended—

17 (1) by redesignating subsections (1), (3), and (k) |
18 as subsections (j), (k), and (1), respectively; and

19 (2) by inserting after ‘subseetion (h) the fol-
20 lowing:

21 ‘(1) CAPITAL REPRESENTATION GRANTS.—

22 (1) DEFINITIONS.—In this subsection—

23 “(A) the term ‘capital case’—

24 ‘(i) means any criminal case in which
25 a defendant prosecuted in a State court is
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subject to a sentence of death or in which
a death sentence has been imposed; and

“(i1) includes all proceedings filed in
connection with the case, including trial,
appellate, and Federal and State post-con-
viction proceedings;

“(B) the term ‘defense services’ includes—

(1) recruitment of counsel;

“(i1) training of counsel;

“(i1) legal and administrative support
and assistance to counsel,;

“(iv) direct representation of defend-
ants, if the availability of other qualified
counsel i1s mmadequate to meet the need in
the jurisdiction served by the grant recipi-
ent; and

“(v) investigative, expert, or other
services necessary for adequate representa-
tion; and
“(C) the term ‘Director’ means the Direc-

tor of the Administrative Office of the United
States Courts.

“(2) GRANT AWARD AND CONTRACT AUTHOR-
ITY.—Notwithstanding subsection (g), the Director

shall award grants to, or enter Into contracts with,
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public agencies or private nonprofit organizations for
the purpose of providing defense services in capital
“cases. |

4

“(3) PURPOSES.—Grants and contracts award-

“ed under this subsection shall be used in connection

with capital cases in the jurisdiction of the grant re-
cipient for 1 or more of the following purposes:
“(A) Enhancing the availability, com-
petence, and prompt assignment of counsei.
“(B) Encouraging continuity of represen-
- tation between Federal and State proceedings.
“(C) Decreasing the cost of providing
qualified counsel.
“(D) Increasing the efficiency with which
such cases are resolved.

“(4) GUIDELINES.—The Director, in consulta-
tion with the Judicial Conference of the United
States, shall develop guidelines to ensure that de-
fense services prdvided by recipients of grants and
contracts awarded under this subsection are con-
sistent with applicable legal and ethical proscriptions
governing the duties of counsel in capital cases.

“(5) CONSULTATION.—In awarding grants and
contracts under this subsection, the Director shall

consult with representatives of the highest State



. O:\MAC\MAC00.034 S.L.C
29
1 court, the organized bar, and the defense bar of the
2 jurisdiction to be served by the recipient of the grant
3 or contract.”.
4 TIPLE III—COMPENSATING THE
s © > UNJUSTLY CONDEMNED
6 SEC. 301. INCREASED COMPENSATION IN FEDERAL CASES.
"7 Section 2513 of title 28, United States Code, is
8 amended by striking subsection (e) and inserting the fol-
9 lowing:
10 “(e) DAMAGES.—
11 “(1) IN GENERAL.—The amount of damages
12 awarded in an action described in subsection (a)
13 shall not exceed $50,000 for each 12-month period
14 of incarceration, except that a plaintiff who was un-
15 justly sentenced to death may be awarded not more
16 than $100,000 for each 12-month period of incarcer-
17 ation. |
18 “(2) FACTORS FOR CONSIDERATION IN ASSESS-
19 ING DAMAGES.—In assessing damages in an action
20 described in subsection (a), the court shall
21 consider—
22 “(A) the circumstances surrounding the
23 unjust conviction of the plaintiff, including any
24 misconduct by officers or employees of the Fed-

eral Government;
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“(B) the length and conditions of the un-
just incarceration of the plaintiff; and
“(C) the family circamstances, loss of

4

1
2
3
4 ' wages, and pain and suffering of the plaintiff.”.
5 SEC.\ 302. COMPENSATION IN STATE DEATH PENALTY
6 CASES.

7 (a) CRIMINAL JUSTICE FAcCILITY CONSTRUCTION
8 GRANT PrROGRAM.—Section 603(a) of title I of the Omni-
9 bus Crime Control and Safe Streets Act of 1968 (42

10 U.S.C. 3769b(a)) is amended—

11 (1) in paragraph (5), by striking ‘“and” at the
12 end;

13 (2) in paragraph (6), by striking the period at
14 the end and inserting ‘‘; and”’; and

15 (3) by adding at the end the following:

16 “(7) reasonable assurance that the applicant, or
17 the State in which the applicant is located—

18 “(A) does not prescribe, authorize, or per-
19 mit the penalty of death for any offense; or

20 “(B)(1) has established and maintains an
21 effective procedure by which any person un-
22 justly convicted of an offense against the State
23 and sentenced to death may be awarded reason-

24 able damages upon substantial proof that the
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person did not commit any of the acts with
which the person was charged; and

“(i1)(I) the conviction of that person was
reversed or set aside on the ground that the
person was not guilty of the offense or offenses
of which the person was convicted;

“(II) the person was found not guilty of
such offense or offenses on new trial or rehear-
ing; or

“(III) the person was pardoned upon the
stated ground of innocence and unjust convie-

tion.”.

(b) EFFECTIVE DATE.—The amendments made by

14 this section shall apply with respect to any application

15 submitted on or after the date that is 1 year after the

16 date of enactment of this Act.

17
18

TITLE IV—-MISCELLANEOUS

PROVISIONS

19 SEC. 401. ACCOMMODATION OF STATE INTERESTS IN FED-

20
21

ERAL DEATH PENALTY PROSECUTIONS.

(a) RECOGNITION OF STATE INTERESTS.—Chapter

22 228 of title 18, United States Code, is amended by adding

23 at the end the following:
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“§3599. Accommodation of State interests; certifi-

cation requirement

“‘(a) IN GENERAL.—Notwithstanding any other pro-
vision ‘of law, the Government shall not seek the death
pené]ty In any case initially brought before a distriet eourt
of the United States that sits in a State that does not
prescribe, authorize, or permit the imposition of such pen-
alty for the alleged conduct, except upon the certification
in writing of the Attorney General or the designee of the
Attorney General that—

“(1) the State does not have jurisdiction or re-
fuses to assume jurisdiction over the defendant with
respect to the alleged conduct;

“(2) the State has requested that the Federal
Government assume jurisdiction; or

“(3) the offense charged is an offense described
in seetion 32, 229, 351, 794, 1091, 1114, 1118,
1203, 1751, 1992, 2340A, or 2381, or chapter
113B.

“(b) “STATE DEFINED.—In this section, the term
‘State’ means each of the several States of the United
States, the District of Columbia, and the territories and

possessions of the United States.”.
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(b) TECHNICAL AND CONFORMING AMENDMENT.—
The analysis for chapter 228 of title 18, United States

Code, is amended by adding at the end the following:

“3599. Lccommodation of State interests; certification requirement.”.
SEC\ 402. ALTERNATIVE OF LIFE IMPRISONMENT WITHOUT
POSSIBILITY OF RELEASE.

Section 408(1) of the Controlled Substances Act (21 |
U.S.C. 848(l)), is amended by striking the first 2 sen-
tences and inserting the following: “Upon a recommenda-
tion under subsection (k) that the defendant should be
sentenced to death or life imprisonment without possibility
of release, the court shall sentence the defendant accord-
ingly. Otherwise, the court shall impose any lesser sen-
tence that is authorized by law.”’.

SEC. 403. RIGHT TO AN INFORMED JURY.

(a) ADDITIONAL REQUIREMENTS.—Section 20105 of
the Violent Crime Control and Law Enforcement Act of
1994 (42 U.S.C. 13705) is amended by striking subsection
(b) and inserting the following:

“(b) ADDITIONAL REQUIREMENTS.—To be eligible to
receive a grant under section 20103 or 20104, a State
shall provide assurances to the Attorney General that—

“(1) the State has implemented policies that
provide for the recognition of the rights and needs

of crime victims; and
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“(2) in any capital case in which the jury has

a role in determining the sentence imposed on the

defendant, the court, at the request of the defend-

a’nt, shall inform the jury of all statutorily author-

“ized sentencing options in the particular case, in-
clading applicable parole eligibility rules and
terms.”’.

(b) EFrFeCTIVE DATE.—The amendments made by
this section shall apply with respect to any application for
a grant under section 20103 or 20104 of the Violent
Crime Control and Law Enforcement Act of 1994 (42
U.8.C. 13703; 13704) that is submitted on or after the
date that is 1 year after the date of enactment of this
Act.

SEC. 404. ANNUAL REPORTS.

(a) REPORT.—Not later than 2 years after the date |
of enactment of this Act, and annually thereafter, the At-
torney General shall prepare and transmit to Congress a
report concerning the administration of capital punish-
ment laws by the Federal Government and the States.

(b) REPORT ELEMENTS.—The report required under
subsection (a) shall include substantially the same cat-

egories of information as are included in the Bureau of

Justice Statistics Bulletin entitled ‘“‘Capital Punishment
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1 1998 (December 1999, NCJ 179012), and the following

2 additional categories of information:

3 ' (1) The percentage of death-eligible cases in

4 . which a death sentence is sought, and the percent-
S © age in which it is imposed.

6 . (2) The race of the defendants in death-eligible
.' 7 cases, including death-eligible cases in which a death
8 sentence 1s not sought; and the race of the victims.
9 (3) An analysis of the effect of Witherspoon v.
10 Tllinois, 391 U.S. 510 (1968), and its progeny, on
1 the composition of juries in capital cases, including
12 the racial composition of such juries, and on the ex-
13 clusion of otherwise eligible and available jurors
14 from such cases.

15 (4) An analysis of the effect of peremptory
16 challenges, by the prosecution and defense respec- |
17 tively, on the composition of juries in capital cases,
18 including the racial composition of such juries, and
19 on the exclusion of otherwise eligible and available
20 jurors from such cases.
21 (5) The percentage of capital cases in which life
22 without parole is available as an alternative to a
23 death sentence, and the sentences imposed in such

24 cases.
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(6) The percentage of capital cases in which life

without parole is not available as an alternative to

a death sentence, and the sentences imposed in such
4

‘cases.
N

(7) The percentage of capital cases in which
counsel is retained by the defendant,n and the per-
centage in which counsel is appointed by the court.

(8) A comparative analysis of systems for ap-
pointing counsel in capital cases in different States.

(9) A State-by-State analysis of the rates of
compensation paid in ecapital cases to appointed
counsel and their support staffs.

(10) The percentage of cases in which a death
sentence or a conviction underlying a death sentence
is vacated, reversed, or set aside, and the reasons
therefore.

(e) PuBLIC DISCLOSURE.—The Attorney General or

18 the Director of the Bureau of Justice Assistance, as ap-

19 propriate, shall ensure that the reports referred to in sub-

20 section (a) are—

21
22
23
24

(1) distributed to national print and broadecast
media; and
(2) posted on an Internet website maintained

by the Department of Justice.
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SEC. 405. DISCRETIONARY APPELLATE REVIEW.

Section 2254(c) of title 28, United States Code, is
amended—
(1) by inserting “(1)” after “(e)”’; and
" (2) by adding at the end the following:
“(2) For purposes of paragraph (1), if the highest
court of a State has discretion to decline appellate review
of a case or a claim, a petition asking that court to enter-
tain a case or a claim is not an available State court proce-
dure.”.
SEC. 406. SENSE OF THE SENATE REGARDING THE EXECU-
TION OF JUVENILE OFFENDERS AND THE
MENTALLY RETARDED.
It is the sense of the Senate that the death penalty
is disproportionate and offends econtemporary standards of
decency when applied to a person who is mentally retarded

or who had not attained the age of 18 years at the time

of the offense.
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State of Wisconsin
1999 - 2000 LEGISLATURE

TO 1999 ASSEMBLY BILL 497

LRBs0375/1
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A4

AN Act ...; relating to: preservation and maintenance of certain evidence, time

limits for prosecution of certain crimes of sexual assault and postconviction

v

motions for testing of certain evidence.

The people of the state of Wisconsin, represented in senate and assembly, do

enact as follows:

SECTION 1. 20.005 (3) (schedule) of the statutes: at the appropriate place, insert

the following amounts for the purposes indicated:

1999-00
20.410 Corrections, department of v
(1)  ADULT CORRECTIONAL servicesY
(be) Postconviction evidence testing
costs GPR A -0-

v4
SECTION 2. 20.410 (1) (be) of the statutes is created to read:

2000-01
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1999 — 2000 Legislature -2~ JEO........
SECTION

20.410 (1) (be) Postconviction evidence testing costé.\/The amounts in the
schedule for the costs of performing fingerprint testing or forensic deoxyribonucleic
acid testing for indigent persons under s. 974.07,\{)ursuant to a court order issued
under s. 974.07 (8)3/

SECTION 3. 165.77 (2m)\o/f the statutes is created to read:

165.77 (2m) (a) If the laboratories receive biological material pursuant to the
order of a court issued under s. 974.07 (6), the laboratories shall analyze the
deoxyribonucleic acid in the material and submit the results of the analysis to the
court that ordered the analysis.

(b) The laboratories may compare the data obtained from material received
under par. (a) with data obtained from other specimens. The laboratories may make
data obtained from any analysis and comparison available to law enforcement
agencies in connection with criminal or delinquency investigations and, upon
request, to any prosecutor, defense attorney or subject of the data. The data may be
used in criminal and delinquency actions and proceedings. In this state, the use is
subject to s. 972.11 (5)\./ The laboratories shall not include data obtained from
deoxyribonucleic acid analysis of material received under this paragraph‘i/n the data
bank under sub. (3). The laboratories shall destroy material obtained under this
paragraph after analysis has been completed and the applicable court proceedings

Vv ,
have concluded, unless the court that issued the order under s. 974.07 (6) provides

otherwise.
c v : : Ve
(R) Paragraph (b) does not apply to specimens received under s. 51.20 (13) (cr),
v/ v Vv v

165.76, 938.34 (15), 971.17 (1m) (a), 973.047 or 980.063.

SECTION 4. 165.81 (1) of the statutes is amended to read:
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SECTION 4

1999 — 2000 Legislature

165.81 (1) Whenever the department is informed by the submitting officer or

agency that physical evidence in the possession of the laboratories is no longer

needed the department may, except as provided in sub. (3)\/or unless otherwise
provided by law, either destroy the same, retain it in the laboratories or turn it over
to the University of Wisconsin upon the request of the head of any department.
Whenever Except as provided in sub. 132\/, whenever the department receives
information from which it appears probable that the evidence is no longer needed,
the department may give written notice to the submitting agency and the
appropriate district attorney, by registered mail, of the intention to dispose of the
evidence. Ifno objection is received within 20 days after the notice was mailed, it may

dispose of the evidence.

History: 1981 c. 348; 1985 a. 29 ss. 2012, 3200 (35).

SECTION 5. 165.81 (3) of the statutes is cr/eated to read:

165.81 (3) If physiéal evidence in the poésession of the laboratories includes
any biological material that was collected in connection with a criminal action or
proceeding, the evidence shall be maintained and preserved as long as any person
remains under custody of a sentence imposed in the action or proceeding, unless all
of the following\épply:

(a) The department notifies all persons who remain under custody of a sentence
imposed in the action or proceeding and either the attorney of record for each person
or the state public defender that the department intends to destroy the biological
material unless a motion for testing of the material is filed under s‘./974.06 within 90

days after the date\{)n which the person receives the notice.
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(b) No person notified under par. (a) files a motion for testing of the biological
material under s. 974.06 within 90 days after the date on which the person received
the notice.

(¢) No other provision of federal or state law requires the department to
preserve the biological material.

SECTION 6. 757.54 of the statutes is renumbered\{757.54 (1) and amended to
read: ‘

757.54 (1)\/1111&9 Except as provided in sub. (2 }‘/t he retention and disposal of all
court records and exhibits in any civil or criminal action or proceeding or probate
proceeding of any nature in a court of record shall be determined by the supreme

court by rule.

History: Sup. Ct. Order, 136 Wis. 2d xi (1987).

SECTION 7. 757.54 (2)\{f the statutes is created to read:

757.54 (2) If an exhibit in a criminal action or proceeding includes any
biological material that was collected in connection with the action or proceeding, the
exhibit shall be maintained and preserved as long as any person remains under
custody of a sentence imposed in the action or proceeding, unless all of the following
apply:

(a) The court notifies all persons who remain under custody of a sentence
imposed in the action or proceeding and either the attorney of record for each person
or the state public defender that the court intends to destroy the biological material
unless a motion for testing of the material is filed under s. 974.06 ‘véithin 90 days after

the date on which the person receives the notice.
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SECTION 7

(b) No person notified under par. (a) files a motion for testing of the biological
material under s. 974.06 within 90 days after the date on which the person received
the notice.

(¢) No other provision of federal or state law requires the court to preserve the
biological material.

SECTION 8. 939.74 (1) of the statutes is amended to read:

939.74 (1) Except as provided in sub- subs. (2); and §2d2‘/and s. 946.88 (1),
prosecution for a felony must be commenced within 6 years and prosecution for a
misdemeanor or for adultery within 3 years after the commission thereof. Within the
meaning of this section, a prosecution has commenced when a warrant or summons

is issued, an indictment is found, or an information is filed.

History: 1981 c. 280; 1985 a. 275; 1987 a. 332, 380, 399, 403; 1989 a. 121; 1991 a. 269; 1993 a. 219, 227, 486; 1995 a. 456; 1997 a. 237.

SECTION 9. 939.74 (2) (c) of the statutes is amended to read:

939.74 (2) (c¢) A prosecution for violation of s. 948.02, 948.025, 948.03 (2) (a),
948.05,948.06, 948.07 (1), (2), (3) or (4), 948.08 or 948.095 shall be commenced before
the victim reaches the age of 31 years or be barred, except as provided in sub.‘/§2d1 '
(d).

History: 1981 c. 280; 1985 a. 275; 1987 a. 332, 380, 399, 403; 1989 a. 121; 1991 a. 269; 1993 a. 219, 227, 486; 1995 a. 456; 1997 a. 237.

SECTION 10. 939.74 (2d) of the statutes is created to read:

939.74 (2d) (a) In this subsection\,/“deoxyribonucleic\/acid profile” has the
meaning given in s. 972.11 (5) (a).

(b) In a case in which the state has evidence of a deoxyribonucleic acid profile
of a person and the state believes the evidence may identify a person who committed
a violation of s. 940.225 (1) or (2):/948.02 (1) or (2) \(é 948.025{)ut comparisons of the
evidence to deoxyribonucleic acid profiles of known persons have not resulted in a

probable identification of the person, the state may, before the expiration of the time
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1 limit under sub. (1) or (2) (c)‘,/whichever is applicable, request the circuit court in the
2 county in which the violation is believed to have been committed to determine
3 whether there is probable cause to believe that the evidence of the deoxyribonucleic
4 acid profile is evidence of the identification of a person who committed the violation.

5 A request under this paragraph shall be made and heard ex parte. The court shall

ok
@ make a written record of the proceeding W'I‘H\xi-el?\shall remain secret unless a

7 prosecution for the violation is commenced, in which case the record shall be made

8 available to both the state and any defendant in that prosecution.

9 (¢) Notwithstanding that the time limitation under sub. (1)\{ms expired, if the
10 state has evidence of a deoxyribonucleic acid profile of a person and a court found
11 under par. (b)‘/that there is probable cause to believe that the evidence of the
12 deoxyribonucleic acid profile is evidence of the identification of a person who
13 committed a violation of s. 940.225 (1) or (2), a prosecution for the violation may be
14 commenced within \gne year after a comparison of the deoxyribonucleic acid profile
15 evidence relating to the violation results in a probable identification of the person.
16 (d) Notwithstanding that the time limitation under sub. (2) (c)\{las expired, if
17 the state has evidence of a deoxyribonucleic acid profile of a person and a court found
18 under par. (b) that there is probable cause to believe that the evidence of the
19 deoxyribonucleic acid profile is evidence of the identification of a person who
20 committed a violation of s. 948.02 (1) or (2) or 948.025,‘4 prosecution for the violation
21 may be commenced within one year after a comparison of the deoxyribonucleic acid
22 profile evidence relating to the violation results in a probable identification of the

23 person. aS affected 3 ) Sl
(,b\swn&\t\ Ack \9’&
@ SEcTION 11. 968.20 (1) (intro.) of the statutesfis amended to read:
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968.20 (1) (intro.) Any person claiming the right to possession of property
seized pursuant to a search warrant or seized without a search warrant may apply
for its return to the circuit court for the county in which the property was seized or
where the search warrant was returned. The court shall order such notice as it
deems adequate to be given the district attorney and all persons who have or may
have an interest in the property and shall hold a hearing to hear all claims to its true
ownership. If the right to possession is proved to the court’s satisfaction, it shall

v
order the property, other than contraband or property covered under sub. (1g), (1m)

or (1r) or s. 173.12 or 173.21 (4)‘/@;, returned if:

71981 c. 160; 1983 a. 1 a. 29 ss. 2447 to 2449, 3200 (35); 1987 a. 203; 1987 a. 332

SECTION 12. 968.20 (1g) of the statutes is created to read:

968.20 (1g) If property seized by and in the possession of a law enforcement
agency or a district attorney includes any biological material that was collected in
connection with a criminal action or proceeding, the biological material shall be
maintained and preserved as long as any person remains under custody of asentence
imposed in the action or proceeding, unless all of the following apply:

(a) The law enforcement agency or district attorney notifies all persons who
remain under custody of a sentence imposed in the action or proceeding and either
the attorney of record for each person or the state public defender that the law
enforcement agency or district attorney intends to destroy the biological material
unless a motion for testing of the material is filed unders. 974.06‘\7/vithin 90\d/ays after
the date on which the person receives the notice.

(b) No person notified under par. (a)‘/ﬁles a motion for testing of the biological
material under s. 974.06 within 90 days after the date on which the person received

the notice.
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(¢) No other provision of federal or state law requires the law enforcement

agency or district attorney to preserve the biological material.

)06 aktected o 1A ?hgﬁwﬁﬁn Ack

SECTION 13. 968.20 (2) of the statutesﬁmended to read: )
968.20 (2) Property not required for evidence or use in further investigation,
v
unless contraband or property covered under sub. (1g), (1m) or (1r) or s. 173.12, may

be returned by the officer to the person from whom it was seized without the

requirement of a hearing.

History: 1977 c. 260; 1977 c. 449 5. 497; 1979 c. 221; 1981 c. 160; 1983 a. 189 5. 329 (3); 1983 a. 278; 1985 a. 29 ss. 2447 to 2449, 3200 (35); 1987 a. 203; 1987 a. 332
5. 64; 1993 a. 90, 196; 1996 a. 157; 1997 a. 192, 248.

SECTION 14. 968.20 (4) of the statutes is amended to read:

968.20 (4) Any property seized, other than property covered under sub. \/51 g),
which poses a danger to life or other property in storage, transportation or use and
which is not required for evidence or further investigation shall be safely disposed
of upon command of the person in whose custody they are committed. The city,
village, town or county shall by ordinance or resolution establish disposal
procedures. Procedures may include provisions authorizing an attempt to return to
the rightful owner substances which have a commercial value in normal business
usage and do not pose an immediate threat to life or property. If enacted, any such
provision shall include a presumption that if the substance appears to be or is

reported stolen an attempt will be made to return the substance to the rightful owner.

History: 1977 c. 260; 1977 c. 449 5. 497; 1979 c. 221; 1981 c. 160; 1983 a. 189 5. 329 (3); 1983 a. 278; 1985 a. 29 ss. 2447 to 2449, 3200 (35); 1987 a. 203; 1987 a. 332
8. 64; 1993 a. 90, 196; 1996 a. 157; 1997 a. 192, 248.

SECTION 15. 974.07 of the statutes is created to read:

974.07 Motion for fingerprint or deoxyribonucleic | acid testing of
certain evidence. (1) In thiséection, “government agency” means any department
or agency of the federal government, of this state or of a city, village, town or county

in this state.
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SECTION 15

(2) At any time after conviction, a person who is in custody under sentence of
a court may make a motion in the court that imposed the sentence for an order
requiring fingerprint testing or forensic deoxyribonucleic acid testing of evidence to
which all of the following apply:

(a) The evidence is related to the investigation or prosecution that resulted in
the sentence imposed on the person.

(b) The evidence is in the actual or constructive possession of a government
agency.

(c) The evidence has not previously been subjected to fingerprint testing or
forensic deoxyribonucleic acid testing or, if the evidence has previously been tested,
it may now be subjected to another test using a scientific technique that was not
available at the time of the previous testing and that provides a reasonable likelihood
of more accurate and probative results.

(3) A person who makes a motion under this section\ér, if applicable, his or her
attorney shall serve a copy of the motion on the district attorney’s office that
prosecuted the case that resulted in the sentence imposed on the person. The court
in which the motion is made shall also notify the appropriate district attorney’s office
that a motion has been made under this section and shall give the district attorney
an opportunity to respond to the motion.

(4) Upon receiving under sub. (3) a copy of a motion made under this section
or notice from a court that a motion has been made, whichever occurs first, the
district attorney shall take all actions necessary to ensure that all fingerprint
evidence and biological material that was collected in connection with the

investigation or prosecution of the case and that remains in the actual or constructive
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custody of a government agency is preserved pending completion of the proceedings
under this section.

(5) A court in which a motion under this section is filed shall order fingerprint
testing or forensic deoxyribonucleic acid testing if it determines that all of the
following apply:

(a) The person making the motion establishes a prima facie‘{ase that all of the
following apply:

1. The identity of the person who committed the offense for which the person
was sentenced was an issue in the investigation, trial or disposition of the case.

2. The chain of custody of the evidence to be tested is reasonably sufficient to
establish that it has not been tampered with, replaced or altered in any material
respect.

(b) The testing may produce new, noncumulative evidence that is materially
relevant to the person’s assertion of actual innocence or wrongful conviction.

. (¢) The testing requested employs a scientific method generally accepted within
the relevant scientific community.

(6) The court may impose reasonable conditions on any testing ordered under
this section in order to protect the integrity of the evidence and the testing process.
If appropriate and if stipulated to by the person who made the motion under this
section and the district attorney, the court may order the state crime laboratories to
perform forensic deoxyribonucleic acid testing as provided under&/. 165.77 (Zm)‘./

(7) A court considering a motion under this section made by a person who is
not represented by counsel may, if the person claims or appears to be indigent, refer
the person to the state public defender for determination of indigency and

appointment of counsel under s. 977.05 (4) (j).
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(8) The court may order a person who makes a motion under this section to pay
the costs of any testing ordered by the court under this section if the court determines
that the person is not indigent and that the person possesses the financial resources
to pay the costs. If the court determines that the person is indigent, the court shall
order the costs of the testing to be paid for from the appropriation account under s.
20.410 (1) (be).

SECTION 16. Initial applicabj!ity.

(1) The treatment of section5339.74 (1), (2) (¢) and (2d)\{f the statutes first
applies to offenses not barred from prosecution on the effective date of this
subsection.

(END)

(-0t

§
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Dan Rossmiller:

I have had to do this amendment and drafter’s note quickly, so I have not had time
to think all of these issues through as completely as I would have liked. There may also
be other issues raised by the language of the draft that will bear further thought.
However, please note the following when reviewing this draft:

1. The suggested language that you sent to me for proposed s. 974.07 \s{aemed to be
an amalgamation of the Illinois statute (725 Il1l. Comp. Stat. 5/116—-3) and the pending
U.S. Senate proposal (S. 2073). I made a number of language changes for purposes of
conforming to current drafting style. Also, note the following when reviewing proposed
s. 974.07:

a) The draft does not explicitly address the relationship between motions under
proposed s. 974.07 and other postconviction proceedings. Nor does it explicitly address
the issues of successive motions under s. 974.07, though presumably they are allowed L,
as long as the motion otherwise meets the criteria specified in proposed s. 974.07 (2).
Lastly, the draft does not address what happens after evidence is tested and appears
to exonerate the person or at least make it reasonably probable that the outcome of the
original case would have been different. Does the person have to make a separate
motion for a new trial or other postconviction relief and, if so, what procedure should -
be used? (Note that the U.S. Senate proposal goes into more detail on the issue of
post—testing procedures.) Also, note thatff the person’s motion is denied, he or she will
presumably be able to appeal and it appears that the appellate rules under s. 809.30,
stats., would apply. Is that your intent, or should s. 809.30 (1) (a)," stats., be amended
to exclude motions under proposed s. 974.07?

b) Proposed s. 974.07 (3)\{ioes not cover persons who are not incarcerated but who -
want to get testing done to challenge a conviction because, for instance, the conviction
constitutes a “strike” under the “three strikes, you'’re out” law or keeps the person from
owning a gun or getting a job or an occupational license of some sort. It also doesn’t
cover juveniles subject to ch. 938 0r persons found not guilty by reason of mental
disease or defect and committed under s. 97 1.17,‘/ stats.

¢) The draft defines “government agency” to include federal agencies. Even though
the district attorney would be acting under proposed s. 974.07 (4)}’1 am not certain that
we can force a federal agency to follow an order from a district attorney to preserve
evidence in its possession.
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d) Proposed s. 974.07 (3)‘;'equires that the DA get notice of the motion from both the
person filing the motion and the court. Is that your intent? Also, should proposed s.
974.07 provide for notice to victims that a motion has been made?

e) Like the Illinois statute, under proposed s. 974.07 (5) (a)‘{he person filing the
motion has to make a prima facie showing that identity was an issue in the case and
that there is a chain of custody that establishes the evidence hasn’t been tainted.

ITnlike the snocoested ]g'nm1ncrn thic draft doegs not reanire a nrima facie qhn"x'nncr that
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the testing may produce noncumulatlve exculpatory evidence because that
requirement was virtually identical to proposed s. 974.07 (5) (b). Also, what is the
significance of the person’s prima facie showing? Is the DA allowed to rebut that
showing? Ifso, must the motion be denied ifthe DA rebuts the prima facie case or could
the person then put on additional evidence? Should the draft just say that the court
must determine whether identity was an issue, whether the chain of custody was good
and whether the testing will produce noncumulative, relevant evidence, and leave it
at that? Also, should the draft specify a burden of proof for the court’s determination,
or is that unnecessary?

f) With respect to identity being an issue in the case, what if the person needs other
material that is not otherwise readily available in order to make that showing (e.g.,
trial transcripts)? Should the draft address the need for and discovery of such
material?

g) Proposed s. 974.07 (5) (b)\/refers to the person’s assertion of actual innocence or
wrongful conviction, but nowhere does the draft require the person to make such an
assertion in his or her motion. Should the person be required to make that assertion
in his or her motion? Isuppose that as a practical matter he or she would do so anyway,
but it is odd to have the statute refer to an assertion that, strictly speaking, the person
is not required to make. Also, proposed s. 974.07 (5) (b) refers to “new” evidence; does
that open up the argument that retesting of previously tested material is not really
“new” evidence? Should the draft amplify what is meant by “new” evidence, or,
alternatively, would it work just to refer to relevant, noncumulative evidence? Lastly,
the language refers to evidence that is “materially relevant”. Isn’t it sufficient to say
“relevant”? In Wisconsin relevancy already incorporates the notion of “consequential
facts” (i.e., materiality), and in any event the use of the term “material” seems to be
disfavored. See s. 904.01, stats.; State v. Sullivan, 216 Wis. 2d 768, 786 n.15 (1998).

h) Like the Illinois statute, proposed s. 974.07 (5) (c)\{equires that the testing employ
a generally accepted scientific method. This language essentially restates the test for
admissibility of scientific evidence in federal courts that was set out in Frye v. United
States, 293 F. 1013 (D.C. Cir. 1923). Fryeis no longer the rule in federal courts and has
never been the rule in Wisconsin courts. See, most recently, State v. Donner, 192 Wis.
2d 305, 315-16 (Ct. App. 1995), citing State v. Walstad, 119 Wis. 2d 483, 518-19 (1984).
Is it your intent to use the Frye standard to evaluate tests done under proposed s.
974.07 even though that standard is not used to determine admissibility of the
evidence in court?

1) Unlike the suggested language that you sent to me, proposed s.\674.07 (6) does not
provide that the court’s may impose conditions on testing to protect “the state’s
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interest” in the integrity of the evidence and the testing process; instead, this draft
leaves out the reference to the state’s interest because it seems that the defendant also
has an interest in the integrity of the evidence and the testing process. Okay? Also,
please carefully review the language of proposed s. 165.77 (2m)Telating to testing by
the state crime labs. Itis based ons. 165.77 (2), stats. Does that language do what you
want it to.do?

j)(Proposed s. 974.07 (7 )‘gays that a court “may” refer a person who claims or appears
to be indigent to the public defender for an indigency determination. Should it say
“shall” instead of “may”, given the potential constitu\t}'onal dimension of the issues
" involved in the proceeding? Compare s. 974.06 (3) (b); stats.

2. Should the provisions relating to the preservation of biological material also cover
fingerprint evidence? Should they also require preservation of reports of earlier test
results that are conducted on the material or evidence (so that, for instance, people can
compare the earlier and later test results)? Also, if someone does file a motion under
proposed s. 974.07, what happens when that motion has been disposed of? Can the
custodian then destroy any remaining evidence or does he or she have to go through
the notice procedure again?

3. Please review the language of proposed s. 939.74 (2d) (b)‘/carefully to make sure
that it does what you want it to do. Alsovnote that the definition of “deoxyribonucleic
acid profile” refers to the definition in s."972.11 (5) (a), stats., which refers to a DNA
analysis that uses “the restriction fragment length polymorphism analysis of
deoxyribonucleic acid”. Thus, the definition will apparently not cover polymerase
chain reaction testing results. Should the definition in both proposed s. 939.74(2d) (a)
and s. 972.11 (5) (a), stats., be changed to cover methods of analysis other than
restriction fragment length polymorphism?

Please let me know if you have any questions or changes.

Jefren E. Olsen

Senior Legislative Attorney

Phone: (608) 266-8906

E—mail: Jefren.Olsen@legis.state.wi.us
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Dan Rossmiller:

I have had to do this amendment and drafter’s note quickly, so I have not had time
to think all of these issues through as completely as I would have liked. There may also
be other issues raised by the language of the draft that will bear further thought.
However, please note the following when reviewing this draft:

1. The suggested language that you sent to me for proposed s. 974.07 seemed to be
an amalgamation of the Illinois statute (725 I1l. Comp. Stat. 5/116-3) and the pending
U.S. Senate proposal (S. 2073). I made a number of language changes for purposes of
conforming to current drafting style. Also, note the following when reviewing proposed
s. 974.07:

a) The draft does not explicitly address the relationship between motions under
proposed s. 974.07 and other postconviction proceedings. Nor does it explicitly address
the issues of successive motions under s. 974.07, though presumably they are allowed
as long as the motion otherwise meets the criteria specified in proposed s. 974.07 (2).
Lastly, the draft does not address what happens after evidence is tested and appears
to exonerate the person or at least make it reasonably probable that the outcome of the
original case would have been different. Does the person have to make a separate
motion for a new trial or other postconviction relief and, if so, what procedure should
be used? (Note that the U.S. Senate proposal goes into more detail on the issue of
post—testing procedures.) Also, note that, if the person’s motion is denied, he or she will
presumably be able to appeal and it appears that the appellate rules under s. 809.30,
stats., would apply. Is that your intent, or should s. 809.30 (1) (a), stats., be amended
to exclude motions under proposed s. 974.07?

b) Proposed s. 974.07 (3) does not cover persons who are not incarcerated but who
want to get testing done to challenge a conviction because, for instance, the conviction
constitutes a “strike” under the “three strikes, you’re out” law or keeps the person from
owning a gun or getting a job or an occupational license of some sort. It also doesn’t
cover juveniles subject to ch. 938 or persons found not guilty by reason of mental
disease or defect and committed under s. 971.17, stats.

¢) The draft defines “government agency” to include federal agencies. Even though
the district attorney would be acting under proposed s. 974.07 (4), I am not certain that
we can force a federal agency to follow an order from a district attorney to preserve
evidence in its possession.
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d) Proposed s. 974.07 (3) requires that the DA get notice of the motion from both the
person filing the motion and the court. Is that your intent? Also, should proposed s.
974.07 provide for notice to victims that a motion has been made?

e) Like the Illinois statute, under proposed s. 974.07 (5) (a) the person filing the
motion has to make a prima facie showing that identity was an issue in the case and
that there is a chain of custody that establishes the evidence hasn’t been tainted.
Unlike the suggested language, this draft does not require a prima facie showing that
the testing may produce noncumulative, exculpatory evidence because that
requirement was virtually identical to proposed s. 974.07 (5) (b). Also, what is the
significance of the person’s prima facie showing? Is the DA allowed to rebut that
showing? Ifso, must the motion be denied ifthe DA rebuts the prima facie case or could
the person then put on additional evidence? Should the draft just say that the court
must determine whether identity was an issue, whether the chain of custody was good
and whether the testing will produce noncumulative, relevant evidence, and leave it
at that? Also, should the draft specify a burden of proof for the court’s determination,
or is that unnecessary?

f) With respect to identity being an issue in the case, what if the person needs other
material that is not otherwise readily available in order to make that showing (e.g.,
trial transcripts)? Should the draft address the need for and discovery of such
material?

g) Proposed s. 974.07 (5) (b) refers to the person’s assertion of actual innocence or
wrongful conviction, but nowhere does the draft require the person to make such an
assertion in his or her motion. Should the person be required to make that assertion
in his or her motion? I suppose that as a practical matter he or she would do so anyway,
but it is odd to have the statute refer to an assertion that, strictly speaking, the person
is not required to make. Also, proposed s. 974.07 (5) (b) refers to “new” evidence; does
that open up the argument that retesting of previously tested material is not really
“new” evidence? Should the draft amplify what is meant by “new” evidence, or,
alternatively, would it work just to refer to relevant, noncumulative evidence? Lastly,
the language refers to evidence that is “materially relevant”. Isn’t it sufficient to say
“relevant” In Wisconsin relevancy already incorporates the notion of “consequential
facts” (i.e., materiality), and in any event the use of the term “material” seems to be
disfavored. See s. 904.01, stats.; State v. Sullivan, 216 Wis. 2d 768, 786 n.15 (1998).

h) Like the Illinois statute, proposed s. 974.07 (5) (c) requires that the testing employ
a generally accepted scientific method. This language essentially restates the test for
admissibility of scientific evidence in federal courts that was set out in Frye v. United
States, 293 F. 1013 (D.C. Cir. 1923). Frye is no longer the rule in federal courts and has
never been the rule in Wisconsin courts. See, most recently, State v. Donner, 192 Wis.
2d 305, 315-16 (Ct. App. 1995), citing State v. Walstad, 119 Wis. 2d 483, 518-19 (1984).
Is it your intent to use the Frye standard to evaluate tests done under proposed s.
974.07 even though that standard is not used to determine admissibility of the
evidence in court?

i) Unlike the suggested language that you sent to me, proposed s. 974.07 (6) does not
provide that the court’s may impose conditions on testing to protect “the state’s
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interest” in the integrity of the evidence and the testing process; instead, this draft
leaves out the reference to the state’s interest because it seems that the defendant also
has an interest in the integrity of the evidence and the testing process. Okay? Also,
please carefully review the language of proposed s. 165.77 (2m) relating to testing by
the state crime labs. Itis based ons. 165.77 (2), stats. Does that language do what you
want it to do?

j) 1. Proposed s. 974.07 (7) says that a court “may” refer a person who claims or
appears to be indigent to the public defender for an indigency determination. Should
it say “shall” instead of “may”, given the potential constitutional dimension of the
issues involved in the proceeding? Compare s. 974.06 (3) (b), stats.

2. Should the provisions relating to the preservation of biological material also cover
fingerprint evidence? Should they also require preservation of reports of earlier test
results that are conducted on the material or evidence (so that, for instance, people can
compare the earlier and later test results)? Also, if someone does file a motion under
proposed s. 974.07, what happens when that motion has been disposed of? Can the
custodian then destroy any remaining evidence or does he or she have to go through
the notice procedure again?

3. Please review the language of proposed s. 939.74 (2d) (b) carefully to make sure
that it does what you want it to do. Also, note that the definition of “deoxyribonucleic
acid profile” refers to the definition in s. 972.11 (5) (a), stats., which refers to a DNA
analysis that uses “the restriction fragment length polymorphism analysis of
deoxyribonucleic acid”. Thus, the definition will apparently not cover polymerase
chain reaction testing results. Should the definition in both proposed s. 939.74 (2d) (a)
and s. 972.11 (5) (a), stats., be changed to cover methods of analysis other than
restriction fragment length polymorphism?

Please let me know if you have any questions or changes.

Jefren E. Olsen

Senior Legislative Attorney

Phone: (608) 266-8906

E-mail: Jefren.Olsen@legis.state.wi.us
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I have had to do this amendment and drafter's note quickly, so I have not had time to
think all of these issues through as completely as I would have liked. There may also be
other issues raised by the language of the draft that will bear further thought. However,
please note the following when reviewing this draft:

1. The suggested language that you sent to me for proposed §974.07 seemed to be an
amalgamation of the Illinois statute (725 Ill. Comp. Stat. 5/1163) and the pending U.S.
Senate proposal (S. 2073). I made a number of language changes for purposes of
conforming to current drafting style. Also, note the following when reviewing proposed
- §974.07:

a) The draft does not explicitly address the relationship between motions under
proposed §974.07 and other postconviction proceedings. Nor does it explicitly
address the issues of successive motions under §974.07, though presumably they
are allowed as long as the motion otherwise meets the criteria specified in
proposed §974.07 (2). Lastly, the draft does not address what happens after
evidence is tested and appears to exonerate the person or at least make it
reasonably probable that the outcome of the original case would have been
different. Does the person have to make a separate motion for a new trial or other
postconviction relief and, if so, what procedure should be used? (Note that the U.S.
Senate proposal goes into more detail on the issue of post-testing procedures.)
Also, note that, if the person's motion is denied, he or she will presumably be able
to appeal and it appears that the appellate rules under §809.30, stats., would apply.
Is that your intent, or should §809.30 (1) (a), stats., be amended to exclude motions
under proposed §974.07?

809.30 should be amended to exclude 974.07. (We think) Check with
the PD’s appellate division.

Joe Ehmann 266-8388

b) Proposed §974.07 (3) does not cover persons who are not incarcerated but who
want to get testing done to challenge a conviction because, for instance, the
conviction constitutes a "strike" under the "three strikes, you're out" law or keeps
the person from owning a gun or getting a job or an occupational license of some



sort. It also doesn't cover juveniles subject to ch. 938 or persons found not guilty
by reason of mental disease or defect and committed under §971.17, stats.

It would make sense to cover someone who’s facing a third strike to
challenge the conviction of any of the three strikes. More importantly,
amend the statutes to make it clear that it applies to juveniles under 938.
NGI commitments under 971.17 and 980.

c) The draft defines "government agency" to include federal agencies. Even though
the district attorney would be acting under proposed §974.07(4), I am not certain
that we can force a federal agency to follow an order from a district attorney to
preserve evidence in its possession.

We should at least try to get the feds to do it.
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d) Proposed §974.07 (3) requires that the DA get notice of the motion from both the
person filing the motion and the court. Is that your intent? Also, should proposed
§974.07 provide for notice to victims that a motion has been made?

Yes bot are necessary because it may be in many of these cases the
defendant may be proceeding pro se and may not understand all of the
procedures for proceeding pro se. In other words a defendant may not
serve the DA on his or her own. Even when the defendant or counsel
serves the DA it serves a useful mechanism to preserve the notice because
if the court provides notice there is less chance of conflict on whether or
not to preserve the evidence.

e) Like the Illinois statute, under proposed §974.07 (5) (a) the person filing the motion
has to make a prima facie showing that identity was an issue in the case and that
there is a chain of custody that establishes the evidence hasn't been tainted. Unlike
the suggested language, this draft does not require a prima facie showing that the
testing may produce noncumulative, exculpatory evidence because that
requirement was virtually identical to proposed §974.07 (5) (b). Also, what is the
significance of the person's prima facie showing? Is the DA allowed to rebut that
showing? If so, must the motion be denied if the DA rebuts the prima facie case or
could the person then put on additional evidence? Should the draft just say that the
court must determine whether identity was an issue, whether the chain of custody
was good and whether the testing will produce noncumulative, relevant evidence,
and leave it at that? Also, should the draft specify a burden of proof for the court's
determination, or is that unnecessary?

A court will order testing if

(a) the defendant claims or alleges he or she was not the perpetrator of
the crime and if

(b) the court determines a reasonable basis for concluding

1) chain of custody (there may be scientific testing to over come the
failures in the chain of custody, e.g. discarded evidence may
include victims DNA may be included, even if the sample was lost.
Could there be language on chain of custody, OR, 2) | :((,3/

2) DNA testing can overcome the chain of command WW

3} the testing may include non-cumulative evidence relevant to
actual innocence or wrongful conviction.

A4 _Employsa testing method that is accepied by, stjence.

et

Delete prima facie

f) With respect to identity being an issue in the case, what if the person needs other
material that is not otherwise readily available in order to make that showing (e.g.,



trial transcripts)? Should the draft address the need for and discovery of such
material?

Add language saying if transcripts not previously prepared and are
necessary to make the determination set forth in sub (5) that the court shall
order the preparation of the transcripts at the state’s expense iof the
defendant is indigent.

g) Proposed §974.07 (5) (b) refers to the person’s assertion of actual innocence or
wrongful conviction, but nowhere does the draft require the person to make such
an assertion in his or her motion. Should the person be required to make that
assertion in his or her motion? I suppose that as a practical matter he or she would
do so anyway, but it is odd to have the statute refer to an assertion that, strictly
speaking, the person is not required to make. Also, proposed §974.07 (5) (b) refers
to "new" evidence; does that open up the argument that retesting of previously
tested material is not really "new" evidence? Should the draft amplify what is
meant by "new" evidence, or, alternatively, would it work just to refer to relevant,
noncumulative evidence? Lastly, the language refers to evidence that is "materially
relevant”. Isn't it sufficient to say "relevant"? In Wisconsin relevancy already
incorporates the notion of "consequential facts" (i.e., materiality), and in any event
the use of the term "material" seems to be disfavored. See §904.01, stats.; State v.
Sullivan, 216 Wis. 2d 768, 786 n.15 (1998).

“Relevant” language is sufficient

h) Like the Illinois statute, proposed §974.07 (5) (c) requires that the testing employ a
generally accepted scientific method. This language essentially restates the test for
admissibility of scientific evidence in federal courts that was set out in Frye v.
United States, 293 F. 1013 (D.C. Cir. 1923). Frye is no longer the rule in federal
courts and has never been the rule in Wisconsin courts. See, most recently, State V.
Donner, 192 Wis. 2d 305, 315-16 (Ct. App. 1995), citing State V. Waistad, 119
Wis. 2d 483, 518-19 (1984). Is it your intent to use the Frye standard to evaluate
tests done under proposed §974.07 even though that standard is not used to
determine admissibility of the evidence in court?

? Frye unless the state comes up with certification for DNA labs.

1) Unlike the suggested language that you sent to me, proposed §974.07 (6) does not
provide that the court's may impose conditions on testing to protect "the state's

Fine
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interest" in the integrity of the evidence and the testing process; instead, this draft leaves
out the reference to the state's interest because it seems that the defendant also has an
interest in the integrity of the evidence and the testing process. Okay? Also, please
carefully review the language of proposed §165.77 (2m) relating to testing by the state
crime labs. It is based on §165.77(2), stats. Does that language do what you want it to do?

1) 1. Proposed §974.07 (7) says that a court "may" refer a person who claims or
appears to be indigent to the public defender for an indigency determination.
Should it say "shall” instead of "may", given the potential constitutional dimension
of the issues involved in the proceeding? Compare §974.06 (3) (b), stats.

Fine, make it

2. Should the provisions relating to the preservation of biological material also cover
fingerprint evidence? Should they also require preservation of reports of earlier
test results that are conducted on the material or evidence (so that, for instance,
people can compare the earlier and later test results)? Also, if someone does file a
motion under proposed §974.07, what happens when that motion has been
disposed of? Can the custodian then destroy any remaining evidence or does he or
she have to go through the notice procedure again?

Yes on fingerprints and test results and also the bench notes from the
lab. In fraud cases of DNA testing it was not discovered until they looked
at the analyst’s notes. Leave the language on notice as is. If the court
finds identity, chain of custody cannot be established or the integrity of the
sample cannot be established through any scientific testing, or if the
sample proves guilt, then it can be destroyed. Otherwise hold on to it.

3. Please review the language of proposed §939.74 (2d) (b) carefully to make sure
that it does what you want it to do. Also, note that the definition of
"deoxyribonucleic acid profile" refers to the definition in §972.11 (5) (a), stats.,
which refers to a DNA analysis that uses "the restriction fragment length
polymorphism analysis of deoxyribonucleic acid”. Thus, the definition will
apparently not cover polymerase chain reaction testing results. Should the
definition in both proposed §939.74 (2d) (a) and §972.11 {5) (a), stats., be
changed to cover methods of analysis other than restriction fragment length
polymorphism?

Here’s the intent: The language should limited to DNA evidence of the
person who perpetrated the crime. Profile of that of the person who
committed the violation. We want to make sure there are no loopholes
here.

JEO:jlg:jf



We do want to include the Restriction Fragment Length Polymorphism
test. But not explicitly. We should use the Frye standard that says you
can use any standards that is accepted in the field. Who knows what the
next wave of tests will be called.

The Legislation does nothing to remove the statute of limitation 805.16 (4). We should
delete the first sentence of 805.16 (4). Also be explicit that if DNA evidence 805.15 (3)
(a) and (b) does not apply in cases in which DNA provides evidence of innocence.

165.77(b) Delete this language unless the testing is conclusive one way or another, in the
event that something more conclusive comes along later.

165.81(3) Expand to include juveniles 971, 980 that was collected in the criminal action
or juvenile delinquency, NGI commitment or 980.

Language repeatedly (Section 7 and 12) 974.07 under the new provision we are creating
not .06.

Same with sub. (b)
Sectionl2 page 7, add or juvenile delinquency, or 980 or NGI commitment.

Page 9

974.07(2)

Sentence of a court add or juvenile delinquency, or 980 or NGI commitment, may make a
motion in a court, which court? Make sure it is the proper court (which may not be the
committing court in 980 cases).

974.07 (2)(a)
What does “related” mean? It should say relevant instead.

Please let me know if you have any questions or changes.

Jefren E. Olsen

Senior Legislative Attorney

Phone: (608)26~906

E-mail: Jefren.Olsen@legis.state.wi.us
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SENATE SUBSTITUTE AMENDMENT,

-

TO 1999 ASSEMBLY BILL 497

AN ACTto renumber and amend 757.54; to amend 165.81 (1), 939.74 (1),
939.74 (2) (c), 968.20 (1) (intro.), 968.20 (2) and 968.20 (4); and to create 20.410
(1) (be), 165.77 (2m), 165.81 (3), 757.54 (2), 939.74 (2d), 968.20 (1g) and 974.07
of the statutes; relating to: preservation and maintenance of certain evidence,
time limits for prosecution of certain crimes of sexual assault and

postconviction motions for testing of certain evidence.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 20.005 (3) (schedule) of the statutes: at the appropriate place, insert

the following amounts for the purposes indicated:
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SECTION 1

1999-00 2000-01

20.410 Corrections, department of

1 ADULT CORRECTIONAL SERVICES

(be) Postconviction evidence testing
costs GPR A —0— —-0—

SECTION 2. 20.410 (1) (be) of the statutes is created to read:

20.410 (1) (be) Postconviction evidence testing costs. The amounts in the
schedule for the costs of performing fingerprint testing or forensic deoxyribonucleic
acid testing for indigent persox:s/ under s. 974.07, pﬁrsuant to a court order issued
under s. 974.07 (

SECTION 3. 165.77 (2m) of the statutes is created to read:

165.77 (2m) (a) If the laboratories receive bio\l})gical material pursuant to the
order of a court issued under s. 974.07 (), tie laboratories shall analyze the
deoxyribonucleic acid in the material and submit the results of the analysis to the
court that ordered the analysis.

(b) The laboratories may compare the data obtained from material received
under par. (a) with data obtained from other specimens. The laboratories may make
data obtained from any analysis and comparison available to- law enforcement
agencies in connection with criminal or delinquency investigations and, upon
request, to any prosecutor, defense attorney or subj eét of the data. The data may be
used in criminal and delinquency actions and proceedings. In this state, the use is
subject to s. 972.11 (5). The laboratories shall not include data obtained from

deoxyribonucleic acid analysis of material received under this paragraph in the data

bank under sub. (3). Phethberatorics shall destroyfMpteria) obtaihod Andér iy
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SECTION 3
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aph after analy81s has been completed and the applicable court.proceedingg

sued—teh er under s. 974.07 (6) provides
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(¢) Paragraph (b) does not apply to specimens received under s. 51.20 (13) (cr),
165.76, 938.34 (15), 971.17 (1m) (a), 973.047 or 980.063.

SECTION 4. 165.81 (1) of the statutes is amended to read:

165.81 (1) Whenever the department is informed by the submitting officer or
agency that physical evidence in the possession of the laboratories is no longer

needed the department may, except as provided in sub. (3) or unless otherwise

provided by law, either destroy the same, retain it in the laboratories or turn it over
to the University of Wisconsin upon the request of the head of any department.
Whenever Except as provided in sub. (3 henever the department receives
information from which it appears probable that the evidence is no longer needed,
the departmeht may give written notice to the submitting agency and the
appropriate district attorney, by registered mail, of the intention to dispose of the
evidence. If no objection is received within 20 days after the notice was mailed, it may
dispose of the evidence.

SECTION 5. 165.81 (3) of the statutes is created to read:

81 (3) If physical evidence in the possession of the Iaboratories includes
ial that was collected in connectlonwnal/

action or'
proceeding, the evidence sha l\be.malntalned/ary@,mserved as long as any person

any biological m

remains under custody of a sentence.imposedin the action or proceeding, unless all

of the following ap

e department notifies all persons who remain under custody of @ sentence

imposed-in-the-aetion-or-proceeding-and-either the-attorney-ofrecord for each person
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or the state public defender that the department intends to destroy the biological

(b) No person notlﬁed under par~(a) files :
y ~e
5" material under s. Wthm 90 da: safter the

NG other provision of federal or state law requires the departm‘ﬁr;{;co

6 the notice.

(c),

preserve the biological material.

9 SECTION 6. 757.54 of the statutes is renumbered 757.54 (1) and amended to
10 read:
11 757.54 (1) The Except as provided in sub. (2), the retention and disposal of all
12 court records and exhibits in any civil or criminal action or proceeding or probate
13’/ proceeding of any nature in a court of record shall be determined by the supreme

\/14 court by rule.

SECTION 7. 757.54 (2) of the statutes is created to read:

AT el ST TR T

75R54 (2) If an exhibit in a criminal action or proceeding includes any

biological material that was collected in connection with the acti(]):l:r})}@ eeding, the

exhibit shall be maitained and preserved as long as‘;a/nye Son remains under
custody of a sentence imposed in the action or proceedifig, unless all of the following

apply:

(a) The court notifies all perSons thin under custody of a sentence

imposed in the action or proceeding and either the attqorney of record for each person

or the state publi¢ defender that the court intends to destroythe biological material

[<C
unless otion for testing of the material is filed under s. 8708/ wit

i 90 days after

the date on which the person receives the notice.




: LRBs0375/1
1999 — 2000 Legislature JEOjlasif

SECTION 7

2
3 the notice.
4 (¢) No otherprovision of federal or state law reqe theco wv_e‘tjhe
‘ Gl biological material.
6 . SECTION 8. 939.74 (1) of the statutes is amended to read:
7 939.74 (1) Except as provided in sub: subs. (2); and (2d) and s. 946.88 (1),
8 prosecution for a felony must be commenced within 6 years and prosecution for a
9 misdemeanor or for adultery within 3 years after the commission thereof. Within the
10 meaning of this section, a prosecution has commenced when a warrant or summons
11 is issued, an indictment is found, or an information is filed.
12 SECTION 9. 939.74 (2) (c) of the statutes is amended to read:
13 939.74 (2) (¢) A prosecution for violation of s. 948.02, 948.025, 948.03 (2) (a),

14 948.05, 948.06, 948.07 (1), (2), (3) or (4), 948.08 or 948.095 shall be commenced before
15 the victim reaches the age of 31 years or be barred, except as provided in sub. (2d)
16 (d).
\/ 17 SECTION 10. 939.74 (2d) of the statutes is created to read:
@ 939.74 (2d) (a) In this subsection, “deoxyribonucleic acid profile” kgndtkie

20 (b) In a case in which the state has evidence of a deoxyribonucleic acid profile
21 of a person and the state believes the evidence may identify a person who committed
22 a violation of s. 940.225 (1) or (2), 948.02 (1) or (2) or 948.025 but comparisons of the
23 evidence to deoxyribonucleic acid profiles of known persons have not resulted in a
24 probable identification of the person, the state may, before the expiration of the time

25 limit under sub. (1) or (2) (c), whichever is applicable, request the circuit court in the
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SECTION 10

county in which the violation is believed to have been committed to determine
whether there is probable cause to believe that the evidence of the deoxyribonucleic
acid profile is evidence of the identification of a person who committed the violation.
A request under this paragraph shall be made and heard ex parte. The court shall
make a written record of the proceeding that shall remain secret unless a pr(;secution
for the violation is commenced, in which case the record shall be made available to
both the state and any defendant in that prosecution.

(¢) Notwithstanding that the time limitation under sub. (1) has expired, if the
state has evidence of a deoxyribonucleic acid profile of a person and a court found
under par. (b) that there is probable cause to believe that the evidence of the
deoxyribonucleic acid profile is evidence of the identification of a person who
committed a violation of s. 940.225 (1) or (2), a prosecution for the violation may be
commenced within one year after a comparison of the deoxyribonucleic acid profile
evidence relating to the violation results in a probable identification of the person.

(d) Notwithstanding that the time limitation under sub. (2) (c) has expired, if
the state has evidence of a deoxyribonucleic acid profile of a person and a court found
under par. (b) that there is probable cause to believe that the evidence of the
deoxyribonucleic acid profile is evidence of the identification of a person who
committed a violation of s. 948.02 (1) or (2) or 948.025, a prosecution for the violation
may be commenced within one year after a comparison of the deoxyribonucleic acid
profile evidence relating to the violation results in a probable identification of the

person.

SECTION 11. 968.20 (1) (intro.) of the statutes, as affected by 1997 Wisconsin

Act 192, is amended to read:
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968.20 (1) (intro.) Any person claiming the right to possession of property
seized pursuant to a search warrant or seized without a search warrant may apply
for its return to the circuit court for the county in which the property was seized or
where the search warrant was returned. The court shall order such notice as it
deems adequate to be given the district attorney and all persons who have or may
have an interest in the property and shall hold a hearing to hear all claims to its true
ownership. If the right to possession is proved to the court’s satisfaction, it shall

order the property, other than contraband or property covered under sub. (Im)

26
or (1r) or s. 173.12 er 173.21 (4) Wf‘ 968. .(7\/

11

12

13

14

15

16

17

18

19

CTION 12. ’(lg) of the statutes’is created to read:

g) If property seized by and in the possession of a law enforcemf%
agency or a district~attorney includes any biological material that was co‘lé’ed in
connection with a cri::mﬁow proceeding, the biological materiél shall be

maintained and preserved as long-as any person remains under custody of a sentence

imposed in the action or proceeding, unless all of thé following apply:

(a) The law enforcement agency or digtfict attorney notifies all persons who
remain under custody of a sentence imposed in the-action or proceeding and either

the attorney of record for each“person or the state public defender that the law

enforcement age:jir/gydlstrict attorney intends to destroy the biological material
unless a mo(tify r testing of the materialis filed under s. 974.06 within 90 days after

the date oft which the person receives the notice.

(b) No person notified under par. (a) files a motion for testing of the bidlggical
material under s. 974.06 within 90 days after the date on which the person receive

the notice. 5

e s T—C—
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3 SECTION 13. 968.20 (2) of the statutes, as affected by 1997 Wisconsin Act 192,
4 is amended to read:
5 968.20 (2) Property not required for evidence or use in further investigation,
v s 963, 208
@ unless contraband or property covered under sub. M (Im)or(1r)ors. 173.1/%/ may
7 be returned by the officer to the person from whom it was seized without the
8 requirément of a hearing. v
S. 9682905
9 SECTION 14. 968.20 (4) of the statutes is amended to read: -
968.20 (4) Any property seized, other than property covered under Q;MAZW
11 which poses a danger to life or other property in storage, transportation or use and
12 which is not required for evidence or further investigation shall be safely disposed |
13 of upon command of the person in whose custody they are committed. The city,
14 village, town or county shall by ordinance or resolution establish disposal
15 procedures. Procedures may include provisions authorizing an attempt to return to
16 the rightful owner substances which have a commercial value in normal business
17 usage and do not pose an immediate threat to life or property. If enacted, any such
/18 provision shall include a presumption that if the substance appears to be or is

9 reported stolen an attempt will be made to return the substance to the rightful owner.

q
3 P
20 SECTION 15. 974.07 of the statutes is created to read: pos Leonvied. M
pLYPENIAS
@ 974.07 Motion for finge¢rptint $# deoxyribonucleic acid testing of
@ certain evidence. (1) Inthis section, “government agency” means any department
23 or agency of the federal government, of this state or of a city, village, town or county

24 in this state.
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(2) At any time after eewmo?/ a person

~£-cogrt may make a motion in the court tha@m;e&@gwm \&
requiring ﬂgge@nﬂbw forensic deoxyribonucleic acid testing of evidence to

which all of the following apply: “Aovant v

(a) The evidence is mladsed o the investigation or prosecution that resulted in

com/.a(:al\ @Q—uﬂcéaf(eg. 8-/ &[d\&
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of mm\‘zﬂ LSeass or Lefe,
(b) The evidence is in the actual or constructlve possession of a government

agency.

(¢) The evidence has not previously been subjected to fifgesgr

forensic deoxyribonucleic acid testing or, if the evidence has previously been tested,

- S@m q@»(@ux%@@

it may now be subjected to another test using a scientific technique that was not

12 available at the time of the previous testing and that provides a reasonable likelihood

13 of more accurate and probative results.

14 , (3) A person who makes a motion under this section or, if applicable, his or her

15 attorney shall serve a copy of the motion on the district attorney’s office that
prosecuted the case that resulted in the f . The court

\/ 17 in which the motion is made shall also notify the appropriate district attorney’s office

that a motion has been made under this section and shall give the district attorney

an opportunity to respond to the motion.
@ ) Upon receiving under sub. (3)‘4 copy of a motion made under this section

21 or notice from a court that a motion has been made, whichever occurs first, the
@ district attorqey shall take all actfons necessary to ensure that allm
@ ¢ndpreapd biological material that was collected in connection with the

24 investigation or prosecution of the case and that remains in the actual or constructive
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1 custody of a government agency is preserved pending completion of the proceedings
2 under this section.

.
® Q) A court in which a motion under this section is filed shall order fitfbtiis

@ 44sh19)gr forensic deoxyribonucleic acid testing if §agotiRagimegy

following apply:

he person making the motion establishes a prima facie case that a \
——Tollow (z:’h\\‘ /M \g
8 1. The identity of the persan who committed the offense for which the person
9 was sentenced was an issueiﬁfﬂﬁvéﬁt trial or disposition of the case.
10 2. The-cliain of custody of the evidence tz!i)::;;aﬁn sonably sufficient to
yeﬁfaﬁﬁat it has not been tampered with, replaced or a;:h%mgg'iji
\_12 , respect. -

giou,r'f’ Je[e?mmes %Aﬂ( ‘/@‘/

@ E"O/—(\b) Thejtesting may produce mem, noncumulative evidence that is @Mb&

relevant to the person’s assertion of actual innocence anxrome

 all of the

c et ener r ac eple athin /
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@ ) The court may impose reasonable conditions on any testing ordered under

18 this section in order to protect the integrity of the evidence and the testing process.
19 If appropriate and if stipulated to by the person who made the motion under this

section and the district attorney, the court may order the state crime laboratories to

c e )
(IJ\\,V\ perform ferensic-deoxyxibenucleic-aeidifesting as provided under s. 165.77 (2m).
o e ’
> . () A court considering a motion under this.section made by a person who is
PG Y E
@ not represented by counsel sy if the person claims or appears to be indigent, refer
Covmnh o sty
24 the person to the state public defender for determination of indigency and

25 appointment of counsel under s. 977.05 (4) ().
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(D )TH

2 the costs of any testing ordered by the court under this section if the court determines

e court may order a person who makes a motion under this section to pay

order the costs of the testing to be paid for from the appropriation account under s.

5
/6 204101 (be).

SECTION 16. Initial applicability.

8 (1) The treatment of section 939.74 (1), (2) (¢) and (2d)\/of the statutes first
9 applies to offenses not barred from prosecution on the effective date of this
10 subsection.

11 (END)

e
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iIN SERT 3-19:

165.81 (8) (a) In this subsection:

4

1. “Custody” has the meaning given in s. 968.205 (1) (a).
2. “Discharge date” has the meaning given in s. 968.205 (1) (b).‘/
| (b) Except as provided in par. (c):/if physical evidence that is in the possession
of the laboratories includes any biological material that was collected in connection
with a criminal action or with a delinquency proceeding under ch. 938:/the physical
evidence shall be preserved until every person in custody as a result of the criminal
action or delinquency proceeding has reached his or her discharge date.

(c) Subject to par. (e), the department{nay destroy biological material before
the expiration of the time period specified in par. (b)\/if all of the following apply:

1. The department sends a notice of its intent to destroy the biological material
to all persons who remain in custody as a result of the criminal action or delinquency
proceeding and to either the attorney of record for each person in custody or the state
public defender.

2. No person who is notified under subd. 1. does either of the following within
90‘/days after the date on which the person received the notice:

a. Files a motion for testing of the biological material under s. 974.07.

b. Submits a written request to preserve the evidence to the department.

3. No other provision of federal or state law requires the department to preserve
the biological material.

(d) A notice provided under par. (¢c) 1.‘§hall clearly inform the recipient that the

biological material will be destroyed unless, within 90 days after the date on which
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the person receives the notice, either a motion for testing of the material is filed
under s. 974.07 or a written request to preserve the evidence is submitted to the
department.

(e)' If, after providing notice under par. (c) 1. of its intent to destroy biological
material, the department receives a written request to preserve the evidence, the
department shall preserve the evidence until the discharge date of the person who
made the request or on whose behalf the request was made.

[INSERT 4-16: l

757.54 (2) (a) In this\gubsection:

1. “Custody” has the meaning given in sj/968.205 (1) (a).

2. “Discharge date” has the meaning given in s.\/968.205 (1) (b).

(b) Except as provided in par. v(’c), if an exhibit in a criminal action or a
delinquency proceeding under ch. 938 includes any biological material that was
collected in connection with the action or proceeding , the exhibit shall be preserved
until every person in custody as a result of the criminal action or delinquency
proceeding has reached his or her discharge date.

(¢) Subject to par. (e), the court may destroy biological materiaf before the
expiration of the time period specified in par. (b) if all of the following apply:

1. The court sends a notice of its intent to destroy the biological material to all
persons who remain in custody as a result of the criminal action or delinquency
proceeding and to either the attorney of record for each person in custody or the state
public defender.

2. No person who is notified under subd. 1. does either of the following within

90 days after the date on which the person received the notice:

a. Files a motion for testing of the biological material under s. 974.07.
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1 b. Submits a written request to preserve the evidence to the court.

2 3. No other provision of federal or state law requires the court to preserve the

3 biological material.

4 (d) A notice providec‘l under par. (c) 1\./shall clearly inform the recip&ent that the

5 biological material will be destroyed unless, within 90‘€ays after the date on which

6 the person receives the notice, either a motion for testing of the material is filed

7 under s. 974.07%r a written request to preserve the evidence is submitted to the

8 court.

9 - (e) If, after providing notice under par. (c) 1. of its intent to destroy biological
10 material, a court receives a written request to preserve the evidence, the court shall
11 preserve the evidence until the discharge date of the person who made the request
12 or on whose behalf the request was made.

13 SECTION 1. 801.02 (7) (a) 2. ;:.\)gf the statutes is amended to read:

14 801.02 (7) (a) 2. c. A person bringing an action seeking relief from a jﬁdgment
15 of conviction or a sentence of a court, including an action for an extraordinary writ
16 or a supervisory writ seeking relief from a judgment of conviction or a sentence of a

17 court or an action under s. 809.30, 809.40, 973.19 or, 974.06 or\/974.07 .

History: Sup. Ct. Order, 67 Wis. 2d 585, 589 (1975); 1975 c. 218; 1981 c. &317; 1995 a. 27; 1997 a. 133, 187.

18 SECTION 2. 805.15 (3) (intro.) of the statutes is amended to read:

19 805.15 (3) (intro.) -A- Except as provided in s. 974.07 (8) ﬂcl\/,a new trial shall
20 be ordered on the grounds of newly—discovered evidence if the court finds that:
L G B R e P e

22 805.16 (4) Notwithstanding sub. (1), a motion for a new trial based on newly
23 discovered evidence may be made at any time within one year after verdict. Unless

24 an order granting or denying the motion is entered within 90 days after the motion
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JEO:........
1 is made, it shall be deemed denied. This subsection does not apply to motions made

2 under s. 974.07.

History: Sup. Ct. Order, 67 Wis. 2d 585, 711 (1975); Sup. Ct. Order\}XWis. 2d xiii (1984); Sup. Ct. Order, 136 Wis. 2d xxv (1987); Sup. Ct. Order 160 Wis. 2d xiii (1991).

3 SECTION 4. 809.30 (1) (a) of the statutes is amended to read:
4 809.30 (1) (a) “Postconviction relief” means, in a felony or misdemeanor case,
5 an appeal or a motion for postconviction relief other than a motion under s. 973.19

6 or, 974.06 or 974.073/ In a ch. 48, 51, 55 or 938 case, other than a termination of

7 parental rights case undér s. 48.43, it means an appeal or a motion for

8 reconsideration by the trial court of its final judgment or order; in such cases a notice

9 of intent to pursue such relief or a motion for such reliefneed not be styled as seeking
10 “postconviction” relief.

History: Sup. Ct. Order, 83 Wis. 2d xiii (1978); Sup. Ct. Order, 92 Wis. 2d xiii (1979); Sup. Ct. Order, 104 Wis. 2d xi (1981); 1981 c. 390 s. 252; Sup. Ct. Order, 112 Wis.
2d xvii (1985); Sup. Ct, Order, 123 Wis. 2d xi (1985); 1985 a. 332; Sup Ct,Order, 136 Wis. 2d xxv (1987); Sup. Ct. Order, 161 Wis. 2d xiii (1991); Sup. Ct. Order No. 93-19,
179 Wis. 2d xxiii (1994); 1993 a. 16, 395, 451; 1995 a. 77.

11 SECTION 5. 809.30 (2) (L) of the statutes is amended to read:

v
12 809.30 (2) (L) An appeal under s. 974.06 or_974.07 is governed by the
13 procedures for civil appeals.

History: Sup. Ct. Order, 83 Wis. 2d xiii (1978); Sup. Ct. Order, 92 Wis. 2d xiii (1979); Sup. Ct. Order, 104 Wis. 2d xi (1981); 1981 c. 390 5. 252; Sup. Ct. Order, 112 Wis.
2d xvii (1985); Sup. Ct. Order, 123 Wis. 2d xi (1985); 1985 332; Sup Ct. Order, 136 Wis. 2d xxv (1987); Sup. Ct. Order, 161 Wis. 2d xiii (1991); Sup. Ct. Order No. 93-19,
179 Wis. 2d xxiii (1994); 1993 a. 16, 395, 451; 1995 a. 7

14 SECTION 6. 938.46 of the statutes is amended to read:

15 938.46 New evidence. A juvenile whose status is adjudicated by the court
16 under this chapter, or the juvenile’s parent, guardian or legal custodian, may at any
17 . time within one year after the entering of the court’s order petition the court for a
18 rehearing on the ground that new evidence has been discovered affecting the
19 advisability of the court’s original adjudication. Upon a showing that such evidence
20 does exist, the court shall order a new hearing. This section does not apply to motions

v

21 made under s. 974.07.

History: 1995a.77.

22
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1 [ iNSEkT 5-19: ‘)

2 @ means any analysis of deoxyribonucleic acid that results in the identification of an
3 individual’s patterned chemical structure of genetic information.

4 [INSERT 6-22: | |

5 SECTION 7. 950.04 (1v) (s) of the statutes is amended to read:

6 950.04 (1v) (s) To have any stolen or other personal property expeditiously
7 returned by law enforcement agencies when no longer needed as evidence, subject

v

8 to s. 968.205. If feasible, all such property, except weapons, currency, contraband,
9 property subject to evidentiary analysis, property subject to preservation under s.
10 968.205 and property the ownership of which is disputed, shall be returned to the

11 person within 10 days of being taken.

History: 1979 c. 219; 1983 a. 102, 364; 1985 a. 311; 1987 a. 332 s, 64;\1X9 a. 31; 1997 a. 181, 237, 283; 1999 a. 9.

12 SECTION 8. 950.04 (1v) (yd) of the statutes is created to read:

13 950.04 (1v) (yd) To have the appropriate clerk of court make a reasonable
14 attempt to send the victim a copy of a motion for postconviction deoxyribonucleic acid
15 testing of certain evidence made under s. 974.07 and notification of any hearing on

16 that motion, as provided under s. 974.07 (4).

17 [ INSERT 5-19: ]

18 SECTION 9. 968.205 of the statutes is created to read:

19 968.205 Preservation of certain evidence. (1) In this ‘s/ection:

20 (a) “Custody” means actual custody of a person under a sentence of
21 imprisonment, custody of a probationer, parolee or person on extended supervision
22 by the department of corrections, actual or constructive custody of a person pursuant

23 to a dispositional order under ch. 938 and supervision of a person, whether in
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institutional care or on conditional release, pursuant to a commitment order under
s.\/971.17 .

(b) “Discharge date” means the date on which a person is released or discharged
from custody that resulted from a criminal action or delinquency proceeding or, if the
person is serving consecutive sentences of imprisonment, the date on which the
person is released or discharged from custody under all of the sentences.

(2) Except as provided in sub. (3), if physical evidence that is in the possession
of a law enforcement agency includes any biological material that was collected in
connection with a criminal action or with a delinquency proceeding under ch. 938,
the physical evidence shall be preserved until every person in custody as a result of
the criminal action or delinquency proceeding has reached his or her discharge date.

(@) Subject to sub. \(/5), a law enforcement agency may destroy biological
material before the expirétion of the time period specified in sub. (2) if all of the
following apply: |

(a) The law enforcement agency sends a notice of its intent to destroy the
biological material to all persons who remain in custody as a result of the criminal
action or delinquency proceeding and to either the attorney of record for each person
in custody or the state public defender. |

(b) No person who is notified under par. (a){loes either of the following within
90 days after the date on which the person received the notice:

1. Files a motion for testing of the biological material under s. 974.07.‘/

2. Submits a written request to preserve the evidence to the law enforcement
agency or district attorney.

(¢) No other provision of federal or state law requires the law enforcement

agency to preserve the biological material.
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(4) A notice provided under sub. (3) (a) ‘s/hall clearly inform the recipient that
the biological material will be desfroyed unless, within 90 days after the date on
which the person receives the notice, either a motion for testing of the material is
filed under s. 974.07 or a written request to preserve the evidence is submitted to the
law enforcement agency.

(5) If, after providing notice under sub. (3) (a)‘/of its intent to destroy biological
material, a law enforcement agency receives a written request to preserve the
evidence, the law enforcement agency shall preserve the evidence until the discharge
date of the person who made the request or on whose behalf the request was made.

SECTION 10. 971.04 (3)\())(f the statutes is amended to read:

971.04 (8) If the defendant is present at the beginning of the trial and
thereafter, during the progress of the trial or before the verdict of the jury has been
returned into court, voluntarily absents himself or herself from the presence of the
court without leave of the court, the trial )or return of verdict of the jury in the case
shall not thereby be postponed or delayed, but the trial or submission of said case to
the jury for verdict and the return of verdict thereon, if required, shall proceed in all
respects as though the defendant were present in court at all times. A defendant
need not be present at the pronouncement or entry of an order granting or denying
relief under s. 974.02 ox, 974.06 or 974.07YIf the defendant is not present, the time
for appeal from any order under ss. 974.02 and, 974.06 and 974.07 {hall commence
after a copy has been served upon the attorney representing the defendant, or upon
the defendant if he or she appeared without counsel. Service of such an order shall
be complete upon mailing. A defendant appearing without counsel shall supply the
court with his or her current mailing address. If the defendant fails to supply the

court with a current and accurate mailing address, failure to receive a copy of the
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1 order granting or denying relief shall not be a ground for tolling the time in which

2 an appeal must be taken.

History: 1971 c. 298; Sup. Ct. Order, 130 Wis. 2d xix (1986); \9% a. 486; Sup. Ct. Order No. 96-08, 207 Wis. 2d xv (1997).

SECTION 11. 974.02 (1) of the statutes is amended to read:

974.02 (1) A motion for postconviction relief other than under s. 974.06 or
M\/by the defendant in a criminal case shall be made in the time and manner
provided in ss. 809.30 and 809.40. An appeal by the defendant in a criminal case from
a judgment of conviction or from an order denying a postconviction motion or from

both shall be taken in the time and manner provided in ss. 808.04 (3), 809.30 and

© 00 9 O ot bk~ W

809.40. An appeal of an order or judgment on habeas corpus remanding to custody
10 a prisoner committed for trial under s. 970.03 shall be taken under ss. 808.03 (2) and
11 809.50, with notice to the attorney general and the district attorney and opportunity

12 for them to be heard.

History: 1971 c. 298; 1977 c. 187; 1977 ¢. 418 5. 929 (8m); 1979 ¢. %983 a. 27,219,

13 SECTION 12. 974.05 (1) (b) of the statutes is amended to read:
14 974.05 (1) (b) Order granting postconviction relief under s. 974.02 ox, 974.06
v

15 or 974.07.

History: 197}0v298pSupm@URIeT, 67 WI~20485, 784 (1975); 1977 c. 187; 1983 a. 219; 1991 a. 39; 1993 a, 486.
16 INSERT 9-19:

17 Failure by a person making a motion under this section\{o serve a copy of the motion

18 on the appropriate district attorney’s office does not deprive the court of jurisdiction
19 and is not grounds for dismissal of the motion.

20 E—NE@

21 (4) (a) The clerk of the circuit court in which a motion made under this section
22 shall send a copy of the motion and, if a hearing is scheduled, a notice of the hearing
23 on the motion to the victim of the crime or delinquent act committed by the person

24 who made the motion, if the clerk is able to determine an address for the victim. The
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clerk of the circuit court shall make a reasonable attempt to send the copy of the
motion to the address of the victim within 7 days of the date on which the motion is
filed and shall make a reasonable attempt to send a notice of hearing, if a hearing
is scheduled, to the address of the victim, postmarked at least IO{iays before the date
of the hearing.

(b) Notwithstanding the limitation on the disclosure of mailing addresses from
completed information cards submitted by victims under ss. 51.37 (10) (dx)‘,/301.046
4) (d)\,/301.048 (4m) (d)’,‘€301.38 (4)‘,/302.115 (4)‘,/304.06 (1) (f):é04.063 (4):/938.51 (2)\,/
971.17 (6m) (d)\énd 980.11 (4)%he department of corrections, the pérole commission
and the department of health and family services shall, upon request, assist clerks
of court in obtaining information regarding the mailing address of victims for the

v

purpose of sending copies of motions and notices of hearings under par. (a):

| INSERT 10-6: |

(a) The person making the motion claims that he or she is actually innocent of
the offense for which he or she was convicted, found not guilty by reason of mental
disease or defect or adjudicated delinquent.

(b) The court determines either that the.chain of custody of the evidence to Be
tested establishes that the evidence has not been tampered with, replaced or altered
in any material respect or, if the chain of custody cannot establish the integrity of the

evidence, that the testing itself can establish the integrity of the evidence.

FNSERT 10-21: ,

(8) (a) If the results of forensic deoxyribonucleic acid testing ordered under this
section are unfavorable to the person who made the motion for testing, the court shall

dismiss the proceedings under this section.



-

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

-10- LRBs0375/2ins

(b) If the results of forensic deoxyribonucleic acid testing ordered under this
section are favorable to the person who made the motion for testing, the court shall
schedule a hearing to determine the appropriate relief to be granted to the person.
After the hearing, and based on the results of the testing and any evidence or other
matter presented at the hearing, the court shall enter any order that serves the
interests of justice, including any of the following:

1. An order setting aside or vacating the person’s judgment of conviction,
judgment of not guilty by reason of mental disease or defect or adjudication of
delinquency.

2. An order granting the person a new trial or‘fact—ﬁnding hearing.

3. An order granting the person a new sentencing hearing, commitment
hearing or dispositional hearing.

4. An order discharging the person from custody, as defined in s. 968.205\(/1) (a),
if the person is in custody.

(¢) A court may order a new trial under par. (b)\évithout making the findings
specified in s. 805.15 (3) (a) and (b)‘./

( INSERT 11-7: s

v
(b) A person is indigent for purposes of par. (a) if any of the following apply:

1. The person was referred to the state public defender under sub. (9) for a
determination of indigency and was found to be indigent.

2. The person was referred to the state public defender under sub. (9) for a
determination of indigency but was found not to be indigent, and the court
determines that the person does not possess the financial resources to pay the costs

of testing.
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3. The person was not referred to the state public defender under sub. (9) for
a determination of indigency and the court determines that the person does not
possess the financial resources to pay the costs of testing.

(11) An appeal may be taken from an order entered under this section as from
a final judgment.

SECTION 13. 977.07 (1) (b)ogf the statutes is amended to read:

977.07 (1) (b) For referrals not made under ss. 809.30 and, 974.06 and\$/97 4.07,
a representative of the state public defender is responsible for making indigency
determinations unless the county became responsible under s. 977.07 (1) (b) 2. or 3.,
1983 stats., for these determinations. Subject to the provisions of par. (bn), those
counties may continue to be responsible for making indigency determinations. Any
such county may change the agencies or persons who are designated to make

indigency determinations only upon the approval of the state public defender.

History: 1977 c. 29; 1979 ¢. 175 5. 53; 1979 c. 356; 1981 c. 20 5. 1833,2202 (41) (a); Sup. Ct. Order, 123 Wis. 2d xi (1985); 1985 a. 29; 1987 a. 27, 61, 399; 1991 a, 39;
1993 a. 16, 451, 491; 1995 a. 27, 77.

SECTION 14. 977.07 (1) (c) of the statutes is amended to read:
) v
977.07 (1) (¢) For all referrals made under ss. 809.30 and, 974.06 (3) (b) and
974.07 192\,/except a referral of a child who is entitled to be represented by counsel

under s. 48.23 or 938.23, a representative of the state public defender shall

v v
determine indigency;and. For referrals made under ss. 809.30 and 974.06 (3) (b),

v
except a referral of a child who is entitled to be represented by counsel under s. 48.23

v : :
or 938.23, the representative of the state public defender may, unless a request for

redetermination has been filed under s. 809.30 (2) (d) or the defendant’s request for

representation states that his or her financial circumstances have materially
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)

improved, rely upon a determination of indigency made for purposes of trial

representation under this section.

History: 1977 c. 29; 1979 ¢. 175 5. 53; 1979 c. 356; 1981 ¢.20 s. 1833, 2202 (41) (a); Sup. Ct. Order, 123 Wis. 2d xi (1985); 1985 a. 29; 1987 a. 27, 61, 399; 1991 a. 39;
1993 a. 16, 451, 491; 1995 a, 27, 77.

SECTION 15. 978.08 of the statutes is created to read:

978.08 Preservation of certain evidencef/ (1) In this section:

(a) “Custody” has the meaning given in s. 968.205 (1) (a)\./

(b) “Discharge date” has the meaning given in s. 968.205 (1) (b)?/

(2) Except as provided in sub. (3), if physical evidence that is in the possession
of a district attorney includes any biological material that was collected in connection
with a criminal action or with a delinquency proceeding under ch. 938, the physical
evidence shall be preserved until every person in custody as a result of the criminal
action or delinquency proceeding has reached his or her discharge date.

(3) Subject tosub. (5):/51 district attorney may destroy biological material before
the expiration of the time period specified in sub. (2){f all of the following apply:

(a) The district attorney sends a notice of its intent to destroy the biological
material to all persons who remain in custody as a result of the criminal action or
delinquency proceeding and to either the attorney of record for each person in
custody or the state public defender.

(b) No person who is notified under par. (a)\éogs either of the following within
90 days after the date on which the person received the notice:

1. Files a motion for testing of the biological material under s. 974.07 \/

2. Submits a written request to preserve the evidence to the district attorney.

(c) No other provision of federal or state law requires the district attorney to

preserve the biological material.
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(4) A notice provided under sub. (3) (a)‘s/hall clearly inform the recipient that
the biological material will be destroyed unless, within 90‘/days after the date on
which the person receives the notice, either a motion for testing of the material is
filed under s. 974.07‘gr a written request to preserve the evidence is submitted to the
district attorney.

(5) If, after providing notice under sub. (3) (a)‘{fits intent to destroy biological
material, a district attorney receives a written request to preserve the evidence, the
district attox;ney shall preserve the evidence until the discharge date of the person

who made the request or on whose behalf the request was made.
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State of Wisconsin
1999 - 2000 LEGISLATURE

SENATE SUBSTITUTE AMENDMENT,

TO 1999 ASSEMBLY BILL 497

P,O\Qﬂ
AN ACT to renumber and amend 757.54; to amend 165.81 (1), 801.02(7) (a) 2.
c., 805.15 (3) (intro.), 805.16 (4), 809.30 (1) (a), 809.30(2) (L), 938.46, 939.74 (1),
939.74 (2) (c), 950.04 (1v) (s), 968.20 (1) (intro.), 968.20 (2), 968.20 (4), 971.04
(8), 974.02 (1), 974.05 (1) (b), 977.07 (1) (b) and 977.07 (1) (¢); and to create
20.410 (1) (be), 165.77 (2m), 165.81 (3), 757.54 (2), 939.74 (2d), 950.04 (1v) (yd),
968.205, 974.07 and 978.08 of the statutes; relating to: preservation and
maintenance of certain evidence, time limits for prosecution of certain crimes
of sexual assault and postconviction motions for testing of certain evidence.
The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:
SEcTION 1. 20.005 (3) (schedule) of the statutes: atthe appropriate place, insert

the following amounts for the purposes indicated:
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1999-00 2000-01
20.410 Corrections, department of
@) ADULT CORRECTIONAL SERVICES

(be) Postconviction evidence testing
costs GPR A -0- —0-

SECTION 2. 20.410 (1) (be) of the statutes is created to read:

20.410 (1) (be) Postconviction evidence testing costs. The amounts in the
schedule for the costs of performing Briggrrrpatépting/br forensic deoxyribonucleic
acid testing for indigent persons under s. 974.07, pursuant to a court order issued ‘
under s. 974.07 (10).

SECTION 3. 165.77 (2m) of the statutes is created to fead:

165.77 (2m) (a) If the laboratories receive biological material pursuant to the
order of a court issued under s. 974.07 (7), the laboratories shall analyze the
deoxyribonucleic acid in the material and submit the results of the analysis to the
court that ordered the analysis.

(b) The laboratories may compare the data obtained from material received
under par. (a) with data obtained from other specimens. The laboratories may make
data obtained from any analysis and comparison available to law enforcement
agencies in connection with criminal or delinquency investigations and, upon
request, to any prosecutor, defense attorney or subject of the data. The data may be
used in criminal and delinquency actions and proceedings. In this state, the use is
subject to s. 972.11 (5). The laboratories shall not include data obtained from
deoxyribonucleic acid analysis of material received under this paragraph in the data

bank under sub. (3).
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SECTION 3

(c) Paragraph (b) does not apply to specimens received under s. 51.20 (13) (cr),
165.76, 938.34 (15), 971.17 (1m) (a), 973.047 or 980.063.

SECTION 4. 165.81 (1) of the statutes is amended to read:

165.81 (1) Whenever the department is informed by the submitting officer or
agency that physical evidence in the possession of the laboratories is no longer
needed the department may, except as provided in sub. (3) or unless otherwise
provided by law, either destroy the same, retain it in the laboratories or turn it over
to the University of Wisconsin upon the request of the head of any department.
Whenever Except as provided in sub. (3), whenever the department receives
information from which it appears probable that the evidence is no longer needed,
the department may give written notice to the submitting agency and the
appropriate district attorney, by registered mail, of the intention to dispose of the
evidence. Ifno objection is received within 20 days after the notice was mailed, it méy
dispose of the evidence.

SECTION 5. 165.81 (3) of the statutes is created to read:

165.81 (3) (a) In this subsection:

1. “Custody” has the meaning given in s. 968.205 (1) (a).

2. “Discharge date” has the meaning given in s. 968.205 (1) (b).

(b) Except as provided in par. (c), if physical evidence that is in the possession
of the laboratories includes any biological material that was collected in connection
with a criminal action or with a delinquency proceeding under ch. 938, the physical
evidence shall be preserved until every person in custody as a result of the criminal
action or delinquency proceeding has reached his or her discharge date.

(¢) Subject to par. (e), the department may destroy biological material before

the expiration of the time period specified in par. (b) if all of the following apply:
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1. The department sends a notice of its intent to destroy the biological material
to all persons who remain in custody as a result of the criminal action or delinquency
proceeding and to either the attorney of record for each person in custody or the state
public defender.

2. No person who is notified under subd. 1. does either of the following within
90 days after the date on which the person received the notice:

a. Files a motion for testing of the biological material under s. 974.07.

b. Submits a written request to preserve the evidence to the department.

3. Noother provision of federal or state law requires the department to preserve
the biological material.

(d) Anotice provided under par. (c) 1. shall clearly inform the recipient that the
biblogical material will be destroyed unless, within 90 days after the date on which
the person receives the notice, either a motion for testing of the material is filed
under s. 974.07 or a written request to preserve the evidence is submitted to the
department.
| (e) If, after providing notice under par. (c) 1. of its intent to destroy biological
material, the department receives a written request to preserve the evidence, the
department shall preserve the evidence until the discharge date of the person who

4 Sw l}eef Yo a caurt erder

made the request or on whose behalf the request was made! | ; ssa&d w,,..,Qu\ . 9 ?*/ OF
Tem), G) or (8)°

SECTION 6. 757.54 of the statutes is renumbered 757.54 (1) and amended to
read:

757.54 (1) The Except as provided in sub. (2), the retention and disposal of all
court records and exhibits in any civil or criminal action or proceeding or probate
proceeding of any nature in a court of record shall be determined by the supreme

court by rule.
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SECTION 7. 757.54 (2) of the statutes is created to read:

757.54 (2) (a) In this subsection:

1. “Custody” has the meaning given in s. 968.205 (1) (a).

2. “Discharge date” has the meaning given in s. 968.205 (1) (b).

(b) Except as provided in par. (c), if an exhibit in a criminal action or a
delinquency proceeding under ch. 938 includes any biological material that was
collected in connection with the action or proceeding , the exhibit shall be preserved
until every person in custody as a result of the criminal action or delinquency
proceeding has reached his or her discharge date.

(c) Subject to par. (e), the court may destroy biological material before the
expiration of the time period specified in par. (b) if all of the following apply:

1. The court sends a notice of its intent to destroy the biological material to all
personé who remain in cﬁstody as a result of the criminal action or delinquency
proceeding and to either the attorney of record for each person in custody or the state
public defender.

2. No person who is notified under subd. 1. does either of the following within
90 days after the date on which the person received the notice:

a. Files a motion for testing of the biological material under s. 974.07.

b. Submits a written request to preserve the evidence to the court.

3. No other provision of federal or state law requires the court to preserve the
biological material.

(d) A notice provided under par. (c¢) 1. shall clearly inform the recipient that the
biological material will be destroyed unless, within 90 days after the date on which

the person receives the notice, either a motion for testing of the material is filed -
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under s. 974.07 or a written request to preserve the evidence is submitted to the
court.

(e) If, after providing notice under par. (c) 1. of its intent to destroy biological
material, a court receives a written requeét to preserve the evidence, the court shall

preserve the evidence until the discharge date of the person who made the request

J'M-é et ¥ AL cocrl ovder
or on whose behalf the request was made ; ss uaj cwnder” 5. arder (bm), ( ?)
) o (6)

SECTION 8. 801.02 (7) (a) 2. c. of the statutes is amended to read:

801.02 (7) (a) 2. ¢. A person bringing an action seeking relief from a judgment
of conviction or a sentence of a court, including an action for an extraordinary writ
or a supervisory writ seeking relief from a judgment of conviction or a sentence of a
court or an action under s. 809.30, 809.40, 973.19 er, 974.06 or 974.07.

SECTION 9. 805.15 (3) (intro.) of the statutes is amended to read:

805.15 (3) (intro.) -A- Except as provided in s. 974.07 (8) (¢), a new trial shall
be ordered on the grounds of newly—discovered evidence if the court finds that:

SECTION 10. 805.16 (4) of the statutes is amended to read:

- 805.16 (4) Notwithstanding sub. (1), a motion for a new trial based on newly
discovered evidence may be made at any time within one year after verdict. Unless
an order granting or denying the motion is entered within 90 days after the motion
is made, it shall be deemed denied. This subsection does not apply to motions made
under s. 974.07.

SECTION 11. 809.30 (1) (a) of the statutes is amended to read:

809.30 (1) (a) “Postconviction relief” means, in a felony or misdemeanor case,
an appeal or a motion for postconviction relief other than a motion under s. 973.19
or, 974.06 or 974.07. In a ch. 48, 51, 55 or 938 case, other than a termination of

parental rights case under s. 48.43, it means an appeal or a motion for
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reconsideration by the trial court of its final judgment or order; in such cases a notice
of intent to pursue such relief or a motion for such relief need not be styled as seeking
“postconviction” relief. .

SECTION 12. 809.30 (2) (L) of the statutes is amended to read:

809.30 (2) (L) An appeal under s. 974.06 or 974.07 is governed by the
procedures for civil appeals.

SECTION 13. 938.46 of the statutes is amended to read:

938.46 New evidence. A juvenile whose status is adjudicated by the court
under this chapter, or the juvenile’s parent, guardian or legal custodian, may at any
time within one year after the entering of the court’s order petition the court for a
rehearing on the ground that new evidence has been discovered affecting the
advisability of the court’s original adjudication. Upon a showing that such evidence
dqes exist, the court shall order a new hearing. This section does not apply to motions
made under s. 974.07.

SECTION 14. 939.74 (1) of the statutes is amended to read:
939.74 (1) Except as provided in sub- subs. (2); and (2d) and s. 946.88 (1),

prosecution for a felony must be commenced within 6 years and prosecution for a
misdemeanor or for adultery within 3 years after the commission thereof. Within the
meaning of this section, a prosecution has commenced when a warrant or summons
is issued, an indictment is found, or an information is filed.

SECTION 15. 939.74 (2) (c) of the statutes is amended to read:

939.74 (2) (c) A prosecution for violation of s. 948.02, 948.025, 948.03 (2) (a),
948.05, 948.06, 948.07 (1), (2), (3) or (4), 948.08 or 948.095 shall be commenced before
the victim reaches the age of 31 years or be barred, except as provided in sub. (2d)
(d).
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SECTION 16. 939.74 (2d) of the statutes is created to read:

939.74 (2d) (a) In this subsection, “deoxyribonucleic acid profile” means any
analysis of deoxyribonucleic acid thét results in the identification of an individual’s
patterned chemical structure of genetic information.

(b) In a case in which the state has evidence of a deoxyribonucleic acid profile
of a person and the state believes the evidence may identify a person who committed
a violation of s. 940.225 (1) or (2), 948.02 (1) or (2) or 948.025 but comparisons of the
evidence to deoxyribonucleic acid profiles of known persons have not resulted in a
probable identification of the person, the state may, before the expiration of the time
limit under sub. (1) or (2) (c), whichever is applicable, request the circuit court in the
county in which the violation is believed to have been committed to determine
whether there is probable cause to believe that the evidence of the deoxyribonucleic
acid profile is evidence of the identification of a person who committed the violation.
A request under this paragraph shall be made and heard ex parte. The court shall
make a written record of the proceeding that shall remain secret unless a prosecution
for the violation is commenced, in which case the record shall be made available to
both the state and any defendant in that prosecution.

(c) Notwithstanding that the time limitation under sub. (1) has expired, if the
state has evidence of a deoxyribonucleic acid profile of a person and a court found
under par. (b) that there is probable cause to believe that the evidence of the
deoxyribonucleic acid profile is evidence of the identification of a person who
committed a violation of s. 940.225 (1) or (2), a prosecution for the viclation may be
commenced within one year after a comparison of the deoxyribonucleic acid profile

evidence relating to the violation results in a probable identification of the person.
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SECTION 16

(d) Notwithstanding that the time limitation under sub. (2) (c) has expired, if
the state has evidence of a deoxyribonucleic acid profile of a person and a court found
under par. (b) that there is probable cause to believe that the evidence of the
deoxyribonucleic acid profile is evidence of the identification of a person who
committed a violation of s. 948.02 (1) or (2) or 948.025, a prosecution for the violation
may be commenced within one year after a comparison of the deoxyribonucleic acid
profile evidence relating to the violation results in a probable identification of the
person.

SECTION 17. 950.04 (1v) (s) of the statutes is amended to read:

950.04 (1v) (s) To have any stolen or other personal property expeditiously

returned by law enforcement agencies when no longer needed as evidence, subject

to s. 968.205. If feasible, all such property, except weapons, currency, contraband,

property subject to evidentiary analysis, property subject to preservation under s.

968.205 and property the ownership of which is disputed, shall be returned to the
person within 10 days of being taken. |
SECTION 18. 950.04 (1v) (yd) of the statutes is created to read:
950.04 (1v) (yd) To have the appropriate clerk of court make a reasonable

attempt to send the victim a copy of a motiorié)r postconviction deoxyribonucleic acid

testing of certain evidencejmade under s. 974.07}and notification of any hearing on
that motion, as provided under s. 974.07 (4)‘

SECTION 19. 968.20 (1) (intro.) of the statutes, as affected by 1997 Wisconsin
Act 192, is amended to read:

968.20 (1) (intro.) Any person claiming the right to possession of property
seized pursuant to a search warrant or seized without a search warrant may apply

for its return to the circuit court for the county in which the property was seized or
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where the search warrant was returned. The court shall order such notice as it
deems adequate to be given the district attorney and all persons who have or may
have an interest in the property and shall hold a hearing to hear all claims to its true
ownership. If the right to possession is proved to the court’s satisfaction, it shall
order the property, other than contraband or property covered under sub. (1m) or (1r)
or 8. 173.12 ex, 173.21 (4) (b) or 968.205, returned if:

SECTION 20. 968.20 (2) of the statutes, as affected by 1997 Wisconsin Act 192,
is amended to read:

968.20 (2) Property not required for evidence or ﬁse in further investigation,
unless contraband or property covered under sub. (1m) or (1r) ors. 173.12 or 968.205,
may be returned by the officer to the person from whom it was seized without the
requirement of a hearing.

SECTION 21. 968.20 (4) of the statutes is amended to read:

968.20 (4) Any property seized, other than property covered under s. 968.205,
which poses a danger to life or other property in storage, transportation or use and
which is not required for evidence or further investigation shall be safely disposed
of upon command of the person in whose custody they are committed. The city,
village, town or county shall by ordinance or resolution establish disposal
procedures. Procedures may include provisions authorizing an attempt to return to

the rightful owner substances which have a commercial value in normal business

usage and do not pose an immediate threat to life or property. If enacted, any such

provision shall include a presumption that if the substance appears to be or is
reported stolen an attempt will be made to return the substance to the rightful owner.
SECTION 22. 968.205 of the statutes is created to read:

968.205 Preservation of certain evidence. (1) In this section:
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(a) “Custody” means actual custody of a person under a sentence of
imprisonment, custody of a probationer, parolee or person on extended supervision
by the department of corrections, actual or constructive custody of a person pursuant
to a dispositional order under ch. 938 and supervision of a person, whether in
institutional care or on conditional release, pursuant to a commitment order under
s. 971.17.

(b) “Discharge date” means the date on which a person isreleased or discharged
from custody that resulted from a criminal action or delinquency proceeding or, if the
person is serving consecutive sentences of imprisonment, the date on which the
person is released or discharged from custody under all of the sentences.

(2) Except as provided in sub. (3), if physical evidence that is in the possession
of a law enforcement agency includes any biological material that was collected in
connection with a criminal action or with a delinquency proceeding under ch. 938,
the physical evidence shall be preserved until every person in custody as a result of
the criminal action or delinquency proceeding has reached his or her discharge date.

(8) Subject to sub. (5), a law enforcement agency may destroy biological
material before the expiration of the time period specified in sub. (2) if all of the
following apply:

(a) The law enforcement agency sends a notice of its intent to destroy the
biological material to all persons who remain in custody as a result of the criminal
action or delinquency proceeding and to either the attorney of record for each person
in custody or the state public defender.

(b) No person who is notified under par. (a) does either of the following within
90 days after the date on which the person received the notice:

1. Files a motion for testing of the biological material under s. 974.07.
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2. Submits a written request to preserve the evidence to the law enforcement
agency or district attorney.

(¢) No other provision of federal or state law requires the law enforcement
agency to preserve the biological material.

(4) A notice provided under sub. (3) (a) shall clearly inform the recipient that
the biological material will be destroyed unless, within 90 days after the date on
which the person receives the notice, either a motion for testing of the material is
filed under s. 974.07 or a written request to preserve the evidence is submitted to the
law enforcement agency.

(5) If, after providing notice under sub. (3) (a) of its intent to destroy biological
material, a law enforcement agency receives a written request to preserve the
evidence, the law enforcement agency shall preserve the evidence until the discharge
date of the person who made the request or on whose behalf the request was made;

SECTION 23. 971.04 (3) of the statutes is amended to read:

971.04 (8) If the defendant is present at the beginning of the trial and
thereafter, during the progress of the trial or before the verdict of the jury has been
returned into court, voluntarily absents himself or herself from the presence of the
court without leave of the court, the trial or return of verdict of the jury in the case
shall not thereby be postponed or delayed, but the trial or submission of said case to
the jury for verdict and the return of verdict thereon, if required, shall proceed in all
respects as though the defendant were present in court at all times. A defendant
need not be present at the pronouncement or entry of an order granting or denying
relief under s. 974.02 ox, 974.06 or 974.07. If the defendant is not present, the time
for appeal from any order under ss. 974.02 and, 974.06 and 974.07 shall commence

after a copy has been served upon the attorney representing the defendant, or upon

1‘ Swéjeat % a. court order :'.ssaaﬁ v’
wu S . ??'f oF (ém.)} (7) er (5)
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SECTION 23

the defendant if he or she appeared without counsel. Service of such an order shall
be complete upon mailing. A defendant appearing without counsel shall supply the
court with his or her current mailing address. If the defendant fails to supply the
court with a current and accurate mailing address, failure to receive a copy of the
order granting or denying relief shall not be a ground for tolling the time in which
an appeal must be taken.
SECTION 24. 974.02 (1) of the statutes is amended to read:
974.02 (1) A motion for postconviction relief other than under s. 974.06 or
'974.07 by the defendant in a criminal case shall be made in the time and manner
provided in ss. 809.30 and 809.40. An appeal by the defendant in a criminal case from
a judgment of conviction or from an order denying a postconviction motion or from
both shall be taken in the time and manner provided in ss. 808.04 (3), 809.30 and
809.40. An appeal of an order or judgment on habeas corpus remanding to custody
a prisoner committed for trial under s. 970.03 shall be taken under ss. 808.03 (2) and
809.50, with notice to the attorney general and the district attorney and opportunity
for them to be heard. |
SECTION 25. 974.05 (1) (b) of the statutes is amended to read:
974.05 (1) (b) Order granting postconviction relief under s. 974.02 ox, 974.06
or 974.07.
SECTION 26. 974.07 of the statutes is created to read:
974.07 Motion for postconviction deoxyribonucleic acid testing of
certain evidence. (1) In this section, “government agency” means any department
or agency of the federal government, of this state or of a city, village, town or county

in this state.
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(2) At any time after being convicted of a crime, adjudicated delinquent or
found not guilty by reason of mental disease or defect, a person may make a motion
in the court in which he or she was convicted, adjudicated delinquent or found not
guilty by reason of mental disease or defect for an order requiring forensic
deoxyribonucleic acid testing of evidence to which all of the following apply:

(a) The evidence is relevant to the investigation or prosecution that resulted
in the conviction, adjudication or finding of not guilty by reason of mental disease or
defect.

(b) The evidence is in the actual or constructive possession of a government
agency.

(c) The evidence has not previously been subjected to forensic deoxyribonucleic
acid testing or, if the evidence has previously been tested, it may now be subjected
to another test using a scientific ~technique thaf was not available at the time of the
previous testing and that provides a reasonable likelihood of more accurate and
probative results.

(3) A person who makes a motion under this section or, if applicable, his or her
attorney shall serve a copy of the motion on the district ‘attorney’s office that
prosecuted the case that resulted in the conviction, adjudication or finding of not
guilty by reason of mental disease or defect. The court in which the motion is made
shall also notify the appropriate district attorney’s office that a motion has been
made under this section and shall give the district attorney an opportunity to
respond to the motion. Failure by a person making a motion under this section to
serve a copy of the motion on the appropriate district attorney’s office does not

deprive the court of jurisdiction and is not grounds for dismissal of the motion.
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(4) (a) The clerk of the circuit courf in which a motion made under this section
shall send a copy of the motion and, if a hearing is scheduled, a noticé of the hearing
on the motion to the victim of the crime or delinquent act committed by the person
who made the motion, if the clerk is able to determine an address for the victim. The
clerk of the circuit court shall make a reasonable attempt to send the copy of the
motion to the address of the victim within 7 days of the date on which the motion is
filed and shall make a reasonable attempt to send a notice of hearing, if a hearing
is scheduled, to the address of the victim, postmarked at least 10 days before the date
of the hearing.

(b) Notwithstanding the limitation on the disclosure of mailing addresses from
completed information cards submitted by victims under ss. 51.37 (10) (dx), 301.046
(4) (d), 301.048 (4m) (d), 301.38 (4), 302.115 (4), 304.06 (1) (), 304.063 (4), 938.51 (2),
971.17 (6m) (d) and 980.11 (4), the department of corrections, the parole commission
and the department of health and family services shall, upon request, assist clerks
of court in obtaining information regarding the mailing address of victims for the
purpose of sending copies of motions and notices of hearings under par. (a).

(5) Upon receiving under sub. (3) a copy of a motion made under this section
or notice from a court that a motion has been made, whichever occurs first, the
district attorney shall take all actions necessary to ensure that all biological material
that was collected in connection with the investigation or prosecution of the case and
that remains in the actual or constructive custédy of a government agency is
preserved pending completion of the proceedings under this section.

(6) A court in which a motion under this section is f_iled shall order forensic

deoxyribonucleic acid testing if all of the following apply:
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1 (a) The person making the motion claims that he or she is actually innocent of
the offense for which he or she was convicted, found not guilty by reason of mental
disease or defect or adjudicated delinquent.

(b) The court determines either that the chain of custody of the evidence to be

tested establishes that the evidence has not been tampered with, replaced or altered

evidence, that the testing itself can establish the integrity of the evidence.

(c) The court determines that the testing may produce noncumulative evidence

2
3
4
5
6 in any material respect or, if the chain of custody cannot establish the integrity of the
7
8
9

that is relevant to the person’s assertion of actual innocence.

(7) The court may impose reasonable conditions on any testing ordered under

11 this section in order to protect the integrity of the evidence and the testing process.
12 If appropriate and if stipulated to by the person who made the motion under this
13 section and the district attorney, the court may order the state crime laboratories to
14 perform the testing as provided under s. 165.77 (2m).

15 (8) (a) Ifthe results of forensic deoxyribonucleic acid testing ordered under this
16 section are unfavorable to the person who made the motion for testing, the court shall

e @ mij ceeding r

z 18 (b) If the results of forensic deoxyribonucleic acid testing ordered under this
19 section are favorable to the person who made the motion for testing, the court shall
20 schedule a hearing to determine the appropriate relief to be granted to the person.
21 After the hearing, and based on the results of the testing and any evidence or other
22 matter presented at the hearing, the court shall enter any order that serves the

23 interests of justice, including any of the following:
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1. An order setting aside or vacating the person’s judgment of conviction,
judgment of not guilty by reason of mental disease or defect or adjudication of
delinquency.

2. An order granting the person a new trial or fact—finding hearing.

3. An order granting the person a new sentencing hearing, commitment
hearing or dispositional hearing.

4. An order discharging the person from custody, as defined in s. 968.205 (1) (a),
if the person is in custody.

(c) CZ’court may order a new trial under par. (b) without making the findings
specified in s. 805.15 (3) (a) and (b).

(9) A court considering a motion/under this sectionl made)by a person who is

not represented by counsel shall, if the person claims or appears to be indigent, refer

the person to the state public defender for determination of indigency and
appointment of counsel under s. 977.05 (4) (]')..

(10) (a) The court may order a person who makes a motion under this secﬁon
to pay the costs of any testing ordered by the court under this section if the court
determines that the person is not indigent. If the court determines that the person
is indigent, the court shall order the costs of the testing to be paid for from the
appropriation account under s. 20.410 (1) (be).

(b) A person is indigent for purposes of par. (a) if any of the following apply:

1. The person was referred to the state public defender under sub. (9) for a
determination of indigency and was found to be indigent.

2. The person was referred to the state public defender under sub. (9) for a

determination of indigency but was found not to be indigent, and the court
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determines that the person does not possess the financial resources to pay the costs
of testing.

3. The person was not referred to the state public defender under sub. (9) for
a determination of indigency and the court determines that the person does not
possess the financial resources to pay the costs of testing.

(11) An appeal may be taken from an order entered under this section as from
a final judgment.

SECTION 27. 977.07 (1) (b) of the statutes is amended to read:

977.07 (1) (b) For referrals not made under ss. 809.30 and, 974.06 and 974.07,
a representative of the state public defender is responsible for making indigency
determinations unless the county became responsible under s. 977.07 (1)(b)2.0r 3.,
1983 stats., for these determinations. Subject to the provisions of par. (bn), those
counties may continue to be responsible for making indigency determinations. Any
such county may change the agencies or persons who are designated to make
indigency determinations only upon the approval of the state public defender.

SECTION 28. 977.07 (1) (c) of thé statutes is amended to read:

977.07 (1) (¢) For all referrals made under ss. 809.30 and, 974.06 (3) (b) and
974.07 (9), except a referral of a child who is entitled to be represented by counsel
under s. 48.23 or 938.23, a representative of the state public defender shall

determine indigency;-and. For referrals made under ss. 809.30 and 974.06 (3) (b

except a referral of a child who is entitled to be represented by counsel under s. 48.23

or 938.23, the representative of the state public defender may, unless a request for
redetermination has been filed under s. 809.30 (2) (d) or the defendant’s request for

representation states that his or her financial circumstances have materially
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SECTION 28

improved, rely upon a determination of indigency made for purposes of trial
representation under this section.

SECTION 29. 978.08 of the statutes is created to read:

978.08 Preservation of certain evidence. (1) In this section:

(a) “Custody” has the meaning given in s. 968.205 (1) (a).

(b) “Discharge date” has the meaning given in s. 968.205 (1) (b).

(2) Except as provided in sub. (3), if physical evidence that is in the possession
of a district attorney includes any biological material that was collected in connection
with a criminal action or with a delinquency proceeding under ch. 938, the physical
evidence shall be preserved until every person in custody as a result of the criminal
action or delinquency proceeding has reached his or her discharge date.

(3) Subject to sub. (5), a district attorney may destroy biological material before
the expiration of the time period specified in sub. (2) if all of the following apply:

(a) The district attorney sends a notice of its intent to destroy the biological
material to all persons who remain in custody as a result of the criminal action or
delinquency proceeding and to either the attorney of record for each person in
custody or the state public defender.

(b) No person who is notified under par. (a) does either of t.he following within
90 days after the date on which the person received the notice:

1. Files a motion for testing of the biological material under s. 974.07.

2. Submits a written request to preserve the evidence to the district attorney.

(¢) No other provision of federal or state law requires the district attorney to
preserve the biological material.

(4) A notice provided under sub. (3) (a) shall clearly inform the recipient that

the biological material will be destroyed unless, within 90 days after the date on
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which the person receives the notice, either a motion for testing of the material is
filed under s. 974.07 or a written request to preserve the evidence is submitted to the
district attorney.

(8) If, after providing notice under sub. (3) (a) of its intent to destroy biological
material, a district attorney receives a written request to preserve the evidence, the
district attorney shall preserve the evidence until the discharge date of the person

who made the request or on whose behalf the request was made/

SECTION 30. Initial applicability.

(1) The treatment of section 939.74 (1), (2) (c) and (2d) of the statutes first
applies to offenses not barred from prosecution on the effective date of this
subsection.

(END)
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INSERT 16-9:

(6m) If a court in which a motion under this section\/is filed does not order
forensic deoxyribonucleic acid testing, the court shall determine the disposition of
the evidence that the motion seeks to have tested and, if the evidence is to be
preserved, by whom and for how long. The court shall issue appropriate orders
concerning the disposition of the evidence based on its determinations.

INSERT 16-17:

@ietermine the disposition of any evidence that remains after the completion of the
testing and, if the evidence is to be preserved, by whom and for how long. The court
shall issue appropriate orders concerning the disposition of the evidence based on its
determinations.

INSERT 17-8:

5. An order specifying the disposition of any evidence that remains after the
completion of the testing and, if the evidence is to be preserved, by whom and for how

long.
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c., 805.15 (3) (intro.), 805.16 (4), 809.30 (1) (a), 809.30 (2) (L), 938.46, 939.74 (1),
939.74 (2) (c), 950.04 (1v) (s), 968.20 (1) (intro.), 968.20 (2), 968.20 (4), 971.04
(3), 974.02 (1), 974.05 (1) (b), 977.07 (1) (b) and 977.07 (1) (c); and #o create
20.410 (1) (be), 165.77 (2m), 165.81 (3), 757.54 (2), 939.74 (2d), 950.04 (1v) (yd),
968.205, 974.07 and 978.08 of the statutes; relating to: preservation and
maintenance of certain evidence, time limits for prosecution of certain crimes

of sexual assault ap postconviction motions for testing of certain evidence
)

The people of the state of Wisconsin, represented in senate and assembly, do

enact as follows:

SECTION 1. 20.005 (3) (schedule) of the statutes: at the appropriate place, insert

the.following amounts for the purposes indicated:
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1999-00 2000-01
20.410 Corrections, department of
(1) ADULT CORRECTIONAL SERVICES

(be) Postconviction evidence testing
costs GPR A —0- -0~

SECTION 2. 20.410 (1) (be) of the statutes is created to read:

20.410 (1) (be) Postconviction evidence testing costs. The amounts in the
schedule for the costs of performing forensic deoxyribonucleic acid testing for
indigent persons under s. 974.07, pursuant to a court order issued under s. 974.07
(10).

SECTION 3. 165.77 (2m) of the statutes is created to read:

165.77 (2m) (a) If the laboratories receive biological material pursuant to the
order of a court issued under s. 974.07 (7), the laboratories shall analyze the
deoxyribonucleic acid in the material and submit the results of the analysis to the
court that ordered the analysis.

(b) The laboratories may compare the data obtained from material received :
under par. (a) with data obtained from other specimens. The laboratories may make
data obtained from any analysis and comparison available to law enforcement
agencies in connection with criminal or delinquency investigations and, upon
request, to any prosecutor, defense attorney or subject of the data. The data may be
used in criminal and delinquency actions and proceedings. In this state, the use is
subject to s. 972.11 (5). The laboratories shall not include data obtained from
deoxyribonucleic acid analysis of material received under this paragraph in the data

bank under sub. (3).
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SECTION 3

(¢) Paragraph (b) does not apply to specimens received under s. 51.20 (13) (cr),
165.76, 938.34 (15), 971.17 (1m) (a), 973.047 or 980.063.

SECTION 4. 165.81 (1) of the statutes is amended to read:

165.81 (1) Whenever the department is informed by the submitting officer or
agency that physical evidence in the possession of the laboratories is no longer
needed the department may, except as provided in sub. (3) or unless otherwise
provided by law, either destroy the same, retain it in the laboratories or turn it over
to the University of Wisconsin upon the request of the head of any department.
Whenever Except as provided in sub. (3), whenever the department receives
information from which it appears probable that the evidence is no longer needed,
the department may give written notice to the submitting agency and the
appropriate district attorney, by registered mail, of the intention to dispose of the
evidence. Ifno objection is received within 20 days after the notice was mailed, it may
dispose of the evidence.

SECTION 5. 165.81 (3) of the statutes is created to read:

165.81 (3) (a) In this subsection:

1. “Custody” has the meaning given in s. 968.205 (1) (a).

2. “Discharge date” has the meaning given in s. 968.205 (1) (b).

(b) Except as provided in par. (c), if physical evidence that is in the possession
of the laboratories includes any biological material that was collected in connection
with a criminal action or with a delinquency proceeding under ch. 938, the physical
evidence shall be preserved until every person in custody as a result of the criminal
action or delinquency proceeding has reached his or her discharge date.

(c) Subject to par. (e), the department may destroy biological material before

the expiration of the time period specified in par. (b) if all of the following apply:
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1. The department sends a notice of its intent to destroy the biological material
to all persons who remain in custody as a result of the criminal action or delinquency
proceeding and to either the attorney of record for each person in custody or the state
public defender.

2. No person who is notified under subd. 1. does either of the following within
90 days after the date on which the person received the notice:

a. Files a motion for testing of the biological material under s. 974.07.

b. Submits a written request to preserve the evidence to the department.

3. Noother provision of federal or state law requires the department to preserve
the biological material.

(d) A notice provided under par. (c) 1. shall clearly inform the recipient that the
biological material will be destroyed unless, within 90 days after the date on which
the person receives the notice, either a motion for testing of the material is filed
under s. 974.07 or a written request to preserve the evidence is submitted to the
department.

(e) If, after providing notice under par. (c) 1. of its intent to destroy biological
material, the department receives a written request to preserve the evidence, the
department shall preserve the evidence until the discharge date of the person who
made the request or on whose behalf the request was made, subject to a court order
issued unde;' 8. 974.07 (6m), (7) or (8).

SECTIONwﬁ. 757.54 of the statutes is renumbered 757.54 (1) and amended to
read:

757.54 (1) The Except as provided in sub. (2), the retention and disposal of all

court records and exhibits in any civil or criminal action or proceeding or probate
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SECTION 6

proceeding of any nature in a court of record shall be determined by the supreme
court by rule.

SECTION 7. 757.54 (2) of the statutes is created to read:

757.54 (2) (a) In this subsection:

1. “Custody” has the meaning given in s. 968.205 (1) (a).

2. “Discharge date” has the n;eaning given in s. 968.205 (1) (b).

(b) Except as provided in par. (c), if an exhibit in a criminal action or a
delinquency proceeding under ch. 938 includes any biological material that was
collected in connection with the action or proceeding , the exhibit shall be preserved
until every person in custody as a result of the criminal action or delinquency
proceeding has reached his or her discharge date.

(¢) Subject to par. (e), the court may destroy biological material before the
expiration of the time period specified in par. (b) if all of the following apply:

1. The court sends a notice of its intent to destroy the biological material to all
persons who remain in custody as a result of the criminal action or delinquency
proceeding and to either the attorney of record for each person in custody or the state
public defender.

2. No person who is notified under subd. 1. does either of the following within
90 days after the date on which the person received the notice:

a. Files a motion for testing of the biological material under s. 974.07.

b. Submits a written request to preserve the evidence to the court.

3. No other provision of federal or state law requires the court to preserve the
biological material.

(d) A notice provided under par. (c) 1. shall clearly inform the recipient that the

biological material will be destroyed unless, within 90 days after the date on which
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1 the person receives the notice, either a motion for testing of the material is filed
under s. 974.07 or a written request to preserve the evidence is submitted to the
court.

(e) If, after providing notice under par. (c) 1. of its intent to destroy biological

material, a court receives a written request to preserve the evidence, the court shall

S ot ok WN

preserve the evidence until the discharge date of the person who made the request
7 or on whose behalf the request was made, subject to a court order issued under s.

8 974.07 (6m), (7) or (8).

9 SECTION 8. 801.02 (7) (a) 2. c. of the statutes is amended to read:
10 801.02 (7) (a) 2. c. A person bringing an action seeking relief from a judgment
11 of conviction or a sentence of a court, including an action for an extraordinary writ
12 or a supervisory writ seeking relief from a judgment of conviction or a sentence of a

13 court or an action under s. 809.30, 809.40, 973.19 or, 974.06 or 974.07. v

"ank_180.00(

14 SECTION 9. 805.15 (3) (intro.) of the statutes is amended to read:
25 (2)(b)
@ . 805.15 (3) (intro.) -A- Except as provided in
< 16 be ordered on the grounds of newly—discovered evidence if the court finds that:
SCTION 10. 805.16 (4) of the statutes is amended to read: / I
8 - 805.16 (4) Notwithstanding sub. (1), a motion for a new tr(i)al__hased on newly
M’M V

19 discovered evidence may be madi’j\ﬁit/ﬁx}yj&hin oné_jrear after verdict. Unless
20 an order granting or denying.-the"motion is entered within 90~days_after the motion

21 is made, it shall"be deemed denied. This subsection does not apply to motions made

22 ,’/&un er 8. 974.07.

23 SEcTION 11. 809.30 (1) (a) of the statutes is amended to read:
24 809.30 (1) (a) “Postconviction relief” means, in a felony or misdemeanor case,

25 an-appeal or a motion for postconviction relief other than a motion under s. 973.19
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SECTION 11

or, 974.06 or 974.07. In a ch. 48, 51, 55 or 938 case, other than a termination of
parental rights case under s. 48.43, it means an appeal or a motion for
reconsideration by the trial court of its final judgment or order; in such cases a notice
of intent to pursue such relief or a motion for such relief need not be styled as seeking
“postconviction” relief.

SECTION 12. 809.30 (2) (L) of the statutes is amended to read:

809.30 (2) (I) An appeal under s. 974.06 or 974.07 is governed by the
procedures for civil appeals.

SECTION 13. 938.46 of the statutes is amended to read:

938.46 New evidence. A juvenile whose status is adjudicated by the court
under this chapter, or the juvenile’s parent, guardian or legal custodian, may at any
time within one year after the entering of the court’s order petition the court for a
rehearing on the ground that new evidence has been discovered affecting the
advisability of the court’s original adjudication. Upon a showing that such evidence
does exist, the court shall order a new hearing. This section does not apply to motions
made under s. 974.07.

SECTION 14. 939.74 (1|) of the statutes is amended to read:

939.74 (1) Except as provided in sub- subs. (2); and (2d) and s. 946.88 (1),

prosecution for a felony must be commenced within 6 years and prosecution for a
misdemeanor or for adultery within 3 years after the commission thereof. Within the
meaning of this section, a prosecution has commenced when a warrant or summons
is issued, an indictment is found, or an information is filed.

SECTION 15. 939.74 (2) (c) of the statutes is amended to read:

939.74 (2) (¢) A prosecution for violation of s. 948.02, 948.025, 948.03 (2) (a),
948.05,948.06, 948.07 (1), (2), (3) or (4), 948.08 or 948.095 shall be commenced before

4
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the victim reaches the age of 31 years or be barred, except as provided in sub. (2d)
(d).

SECTION 16. 939.74 (2d) of the statutes is created to read:

939.74 (2d) (a) In this subsection, “deoxyribonucleic acid profile” means any
analysis of deoxyribonucleic acid that results in the identification of an individual’s
patterned chemical structure of genetic information.

(b) In a case in which the state has evidence of a deoxyribonucleic acid profile
of a person and the state believes the evidence may identify a person who committed
a violation of s. 940.225 (1) or (2), 948.02 (1) or (2) or 948.025 but comparisons of the
evidence to deoxyribonucleic acid profiles of known persons have not resulted in a
probable identification of the person, the state may, before the expiration of the time
limit under sub. (1) or (2) (c), whichever is applicable, request the circuit court in the
county in which the violation is believed to have been committed to determine
whether there is probable cause to believe that the evidence of the deoxyribonucleic
acid profile is evidence of the identification of a person who committed the violation.
A request under this paragraph shall be made and heard ex parte. The court shall
make a written record of the proceeding that shall remain secret unless a prosecution
for the violation is commenced, in which case the record shall be made available to
both the state and any defendant in that prosecution.

(¢) Notwithstanding that the time limitation under sub. (1) has expired, if the
state has evidence of a deoxyribonucleic acid profile of a person and a court found
under par. (b) that there is probable cause to believe that the evidence of the
deoxyribonucleic acid profile is evidence of the identification of a person who

committed a violation of s. 940.225 (1) or (2), a prosecution for the violation may be
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commenced within one year after a comparison of the deoxyribonucleic acid profile
evidence relating to the violation results in a probable identification of the person.

(d) Notwithstanding that the time limitation under sub. (2) (¢) has expired, if
the state has evidence of a deoxyribonucleic acid profile of a person and a court found
under par. (b) that there is probable cause to believe that the evidence of the
deoxyribonucleic acid profile is evidence of the identification of a person who
committed a violation of s. 948.02 (1) or (2) or 948.025, a prosecution for the violation
may be commenced within one year after a comparison of the deoxyribonucleic acid
profile évidence relating to the violation results in a probable identification of the
person.

SECTION 17. 950.04 (1v) (s) of the statutes is amended to read:

950.04 (1v) (s) To have any stolen or other personal property expeditiously
returned by law enforcement agencies when no longer needed as evidence, subject
to s. 968.205. If feasible, all such property, except weapons, currency, contraband,
property subject to evidentiary analysis, property subject to preservation under s.
968.205 and property the ownership of which is disputed, shall be returned to the
person within 10 days of being taken.

SECTION 18. 950.04 (1v) (yd) of the statutes is created to read:

950.04 (1v) (yd) To have the appropriate clerk of court make a reasonable
attempt to send the victim a copy of a motion made under s. 974.07 for postconviction
deoxyribonucleic acid testing of certain evidence and notification of any hearing on -
that motion, as provided under s. 974.07 (4).

SECTION 19. 968.20 (1) (intro.) of the statutes, as affected by 1997 Wisconsin

Act 192, is amended to read:
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968.20 (1) (intro.) Any person claiming the right to possession of property
seized pursuant to a search warrant or seized without a search warrant may apply
for its return to the circuit court for the county in which the property was seized or
where the search warrant was returned. The court shall order such notice as it
deems adequate to be given the district attorney and all persons who have or may
have an interest in the property and shall hold a hearing to hear all claims to its true
ownership. If the right to possession is proved to the court’s satisfaction, it shall
order the property, other than contraband or property covered under sub. (1m) or (1r)
or s. 173.12 ez, 173.21 (4) (b) or 968.205, returned if:

SECTION 20. 968.20 (2) of the statutes, as affected by 1997 Wisconsin Act 192,
is amended to read:

968.20 (2) Property not required for evidence or use in further investigation,
unless contraband or property covered under sub. (1m) or (1r) or s. 173.12 or 968.205,
may be returned by the officer to the person from whom it was seized without the
requirement of a hearing.

SECTION 21. 968.20 (4) of the statutes is amended to read:

968.20 (4) Any property seized, other than property covered under s. 968.205,
which poses a danger to life or other property in storage, transportation or use and
which is not required for evidence or further investigation shall be safely disposed
of upon command of the person in whose custody they are committed. The city,
village, town or county shall by ordinance or resolution establish disposal
procedures. Procedures may include provisions aufhorizing an attempt to return to
the rightful owner substances which have a commercial value in normal business

usage and-do not pose an immediate threat to life or property. If enacted, any such
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provision shall include a presumption that if the substance appears to be or is
reported stolen an attempt will be made to return the substance to the rightful owner.

SECTION 22. 968.205 of the statutes is created to read:

968.205 Preservation of certain evidence. (1) In this section:

(a) “Custody” means actual custody of a person under a sentence of
imprisonment, custody of a probationer, parolee or person on extended supervision
by the department of corrections, actual or constructive custody of a person pursuant
to a dispositional order under ch. 93%\31541 supervision of a person, whether in

institutional care or on conditional release, pursuant to a commitment order under

(b) “Discharge date” means the date on which a person is released or discharged

from custody that resulted from a criminal action grd elinqulency proceedingjor, if the
person is serving consecutive sentences of im;rinment, the date on which the
person is released or discharged from custody under all of the sentences.

(2) Except as provided in sub. (3), if physical evidence that is in the possession
of a law enfbrcement agency includes any biological material that was collected in
connection with a criminal action or with a delinquency proceeding under ch. 938,
the physical evidence shall be preserved until every person in custody as a result of
the criminal action or delinquency proceeding has reached his or her discharge date.

(3) Subject to sub. (5), a law enforcement agency may destroy biological
material before the expiration of the time period specified in sub. (2) if all of the
following apply:

(a) The law enforcement agency sends a notice of its intent to destroy the

biological material to all persons who remain in custody as a result of the criminal
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action or delinquency proceeding and to either the attorney of record for each person
in custody or the state public defender.

(b) No person who is notified under par. (a) does either of the following within
90 days after the date on which the person received the notice:

" 1. Files a motion for testing of the biological material under s. 974.07.

2. Submits a written request to preserve the evidence to the law enforcement
agency or district attorney.

(¢) No other provision of federal or state law requires the law enforcement
agency to preserve the biological material.

(4) A notice provided under sub. (3) (a) shall clearly inform the recipient that
the biological material will be destroyed unless, within 90 days after the date on
which the person receives the notice, either a motion for testing of the material is
filed unders. 974.07 or a written request to preserve the evidence is submitted to the
law enforcement agency.

(5) If, after providing notice under sub. (3) (a) of its intent to destroy biological
material, a law enforcement agency receives a written request to preserve the
evidence, the law enforcement agency shall preserve the evidence until the discharge
date of the person who made the request or on whose behalf the request was made,
subject to a court order issued under s. 974.07 (6m), (7) or (8).

SECTION 23. 971.04 (3) of the statutes is amended to read:

971.04 (@) If the defendant is present at the beginning of the trial and
thereafter, during the progress of the trial or before the verdict of the jury has been
returned into court, voluntarily absents himself or herself from the presence of the
court without leave of the court, the trial or return of verdict of the jury in the case

shall not thereby be postponed or delayed, but the trial or submission of said case to
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the jury for verdict and the return of verdict thereon, if required, shall proceed in all
respects as though the defendant were present in court at all times. A defendant
need not be present at the pronouncement or entry of an order granting or denying
relief under s. 974.02 ox, 974.06 or 974.07. If the defendant is not present, the time
for appeal from any order under ss. 974.02 and, 974.06 and 974.07 shall commence
after a copy has been served upon the attorney representing the defendant, or upon
the defendant if he or she appeared without counsel. Service of such an order shall
be complete upon mailing. A defendant appearing without counsel shall supply the
court with his or her current mailing address. If the defendant fails to supply the
court with a current and accurate mailing address, failure to receive a copy of the
order grantiﬂg or denying relief shall not be a ground for tolling the time in which
an appeal must be taken.

SECTION 24, 974.02 (1) of the statutes is amended to read:

974.02 (1) A motion for postconviction relief other than under s. 974.06 or

974.07 by the defendant in a criminal case shall be made in the time and manner

provided in ss. 809.30 and 809.40. An appeal by the defendant in a criminal case frqm
a judgment of conviction or from an order denying a postconviction motion or from
both shall be taken in the time and manner provided in ss; 808.04 (3), 809.30 and
809.40. An appeal of an order or judgment on habeas corpus remanding to custody
a prisoner committed for trial under s. 970.03 shall be taken under ss. 808.03 (2) and
809.50, with notice to the attorney general and the district attorney and opportunity
for them to be heard.

SECTION 25. 974.05 (1) (b) of the statutes is amended to read:

974.05 (1) (b) Order granting postconviction relief under s. 974.02 oz, 974.06
or 974.07.
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SECTION 26. 974.07 of the statutes is created to read:

974.07 Motion for postconviction deoxyribonucleic acid testing of
certain evidence. (1) Inthis section, “government agency” means any department
or agency of the federal government, of this state or of a city, village, town or county
in this state.

(2) At any time after being convicted of a crime, adjudicated delinquent or
found not guilty by reason of mental disease or defect, a person may make a motion
in the court in which he or she was convicted, adjudicated delinquent or found not
guilty by reason of mental disease or defect for an order requiring forensic
deoxyribonucleic acid testing of evidence to which all of the following apply:

(a) The evidence is relevant to the investigation or prosecution that resulted
in the conviction, adjudication or finding of not guilty by reason of mental disease or
defect.

(b) The evidence is in the actual or constructive possession of a government
agency.

(¢) The evidence has not previously been subjected to forensic deoxyribonucleic
acid testing or, if the evidence has previously been tested, it may now be subjected
to another test using a scientific technique that was not available af the time of the
previous testing and that provides a reasonable likelihood of more accurate and
probative results.

(8) A person who makes a motion under this section or, if applicable, his or her
attorney shall serve a copy of the motion on the district attorney’s office that
prosecuted the case that resulted in the conviction, adjudication or finding of not
guilty by reason of mental disease or defect. The court in which the motion is made

shall also notify the appropriate district attorney’s office that a motion has been
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SECTION 26

made under this section and shall give the district attorney an opportunity to
respond to the motion. Failure by a person making a motion under this section to
serve a copy of the motion on the appropriate district attorney’s office does not
deprive the court of jurisdiction and is not grounds for dismissal of the motion.

(4) (a) The clerk of the circuit court in which a motion made under this section
shall send a copy of the motion and, if a hearing is scheduled, a notice of the hearing
on the motion to the victim of the crime or delinquent act committed by the person
who made the motion, if the clerk is able to determine an address for the victim. The
clerk of the circuit court shall make a reasonable attempt to send the copy of the
motion to the address of the victim within 7 days of the date on which the motion is
filed and shall make a reasonable attempt to send a notice of hearing, if a hearing
is scheduled, to the address of the victim, postmarked at least 10 days before the date
of the hearing.

(b) Notwithstanding the limitation on the disclosure of mailing addresses from
completed information cards submitted by victims under ss. 51.37 (10) (dx), 301.046
(4) (d), 301.048 (4m) (d), 301.38 (4), 302.115 (4), 304.06 (1) (f), 304.063 (4), 938.51 (2),
971.17 (6m) (d) and 986.11 (4), the department of corrections, the parole commission
and the department of health and family services shall, upon request, assist clerks
of court in obtaining information regardiﬁg the mailing address of victims for the
purpose of sending copies of motions and notices of hearings under par. (a).

(5) Upon receiving under sub. (3) a copy of a motion made under this section
or notice from a court that a motion has been made, whichever occurs first, the
district attorney shall take all actions necessary to ensure that all biological material

that was collected in connection with the investigation or prosecution of the case and
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that remains in the actual or constructive custody of a government agency is
preserved pending completion of the proceedings under this section.

(6) A court in which a motion under this section is filed shall order forensic
deoxyribonucleic acid testing if all of the following apply:

(a) The person making the motion claims that he or she is actually innocent of
the offense for which he or she was convicted, found not guilty by reason of mental
disease or defect or adjudicated delinquent.

(b) The court determines either that the chain of custody of the evidence to be
tested establishes that the evidence has not been tampered with, replaced or altered
in any material respect or, if the chain of custody cannot establish the integrity of the
evidence, that the testing itself can establish the integrity of the evidence.

(c) The court determines that the testing may produce noncumulative evidence
that is relevant to the person’s assertion of actual innocence.

(6m) If a court in which a motion under this section is filed does not order
forensic deoxyribonucleic acid testing, the court shall determine the disposition of
the evidence that the motion seeks to have tested and, if the evidence is to be
preserved, by whom and for how long. The court shall issue appropriate orders
concerning the disposition of the evidence based on its determinations.

(7) The court may impose reasonable conditions on any testing ordered under
this section in order to protect the integrity of the evidence and the testing process.
If appropriate and if stipulated to by the person who made the motion under this
section and the district attorney, the court may order the state crime laboratories to
perform the testing as provided under s. 165.77 (2m).

(8) (a) Ifthe results of forensic deoxyribonucleic acid testing ordered under this

section are unfavorable to the person who made the motion for testing, the court shall
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determine the disposition of any evidence that remains after the completion of the
testing and, if the evidence is to be preserved, by whom and for how long. The court
shall issue appropriate orders concerning the disposition of the evidence based on its
determinations.

(b) If the results of forensic deoxyribonucleic acid testing ordered under this
section are favorable to the person who made the motion for testing, the court shall
schedule a hearing to determine the appropriate relief to be granted to the person.
After the hearing, and based on the results of the testing and any evidence or other
matter presented at the hearing, the court shall enter any order that serves the
interests of justice, including any of the following:

1. An order setting aside or vacating the person’s judgment of conviction,
judgment of not guilty by reason of mental disease or defect or adjudication of
delinquency.

2. An order granting the person a new trial or fact—finding hearing.

3. An order granting the person a new sentencing hearing, commitment
hearing or dispositional hearing.

4. An order discharging the person from custody, as defined in s. 968.205 (1) (a),
if the person is in custody.

5. An order specifying the disposition of any evidence that remains after the
completion of the testing and, if the evidence is to be preserved, by whom and for how
long.

(c) A court may order a new trial under par. (b) without making the findings
specified in s. 805.15 (3) (a) and (b).

(9) A court considering a motion made under this section by a person who is

not represented by counsel shall, if the person claims or appears to be indigent, refer
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the person to the state public defender for determination of indigency and
appointment of counsel unde;' s. 977.05 (4) ().

(10) (a) The court may order a person who makes a motion under this section
to pay the costs of any testing ordered by the court under this section if the court
determines that the person is not indigent. If the court determines that the person
is indigent, the court shall order the costs of the testing to be paid for from the
appropriation account under s. 20.410 (1) (be).

(b) A person is indigent for purposes of par. (a) if any of the following apply:

1. The person was referred to the state public defender under sub. (9) for a
determination of indigency and was found to be indigent.

2. The person was referred to the state public defender under sub. (9) for a
determination of indigency but was found not to be indigent, and the court
determines that the person does not possess the financial resources to pay the costs
of testing.

3. The person was not referred to the state public defender under sub. (9) for
a determination of indigency and the court determines that the person does not
possess the financial resources to pay the costs of testing.

(11) An appeal may be taken from an order entered under this section as from
a final judgment.

SECTION 27. 977.07 (1) (b) of the statutes is amended to read:

977.07 (1) (b) For referrals not made under ss. 809.30 and, 974.06 and 974.07,
a representative of the state public defender is responsible for making indigency
determinations unless the county became responsible under s. 977.07 (1) (b) 2. or 3.,
1983 stats., for these determinations. Subject to the provisions of par. (bn), those

counties may continue to be responsible for making indigency determinations. Any
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such county may change the agencies or persons who are designated to make
indigency determinations only upon the approval of the state public defender.
SECTION 28. 977.07 (1) (c) of the statutes is amended to read:
977.07 (1) (¢) For all referrals made under ss. 809.30 and, 974.06 (3) (b) and
974.07 (9), except a referral of a child who is entitled to be represented by counsel

under s. 48.23 or 938.23, a representative of the state public defender shall

determine indigencyand. For referrals made under ss. 809.30 and 974.06 (3) (b),
except a referral of a child who is entitled to be represented by counsel under s. 48.23

or 938.23, the representative of the state public defender may, unless a request for
redetermination has been filed under s. 809.30 (2) (d) or the defendant’s request for

representation states that his or her financial circumstances have materially
improved, rely upon a determination of indigency made for purposes of trial
representation under this section.

SECTION 29. 978.08 of the statutes is created to read:

978.08 Preservation of certain evidence. (1) In this section:

(a) “Custody” has the meaning given in s. 968.205 (1) (a).

(b) “Discharge date” has the meaning given in s. 968.205 (1) (b).

(2) Except as provided in sub. (3), if physical evidence that is in the possession
of a district attorney includes any biological material that was collected in connection
with a criminal action or with a delinquency proceeding under ch. 938, the physical
eviden\ce shall be preserved until every person in custody as a result of the criminal
action or delinquency proceeding has reached his or her discharge date.

(3) Subject to sub. (5), a district attorney may destroy biological material before

the expiration of the time period specified in sub. (2) if all of the following apply:
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1 (a) The district attorney sends a notice of its intent to destroy the biological
2 material to all persons who remain in custody as a result of the criminal action or
3 delinquency proceeding and to either the attorney of record for each person in
4 custody or the state public defender.
5 (b) No person who is notified under par. (a) does either of the following within
6 90 days after the date on which the person received the notice:
7 1. Files a motion for testing of the biological material under s. 974.07.
8 2. Submits a written request to preserve the evidence to the district attorney.
9 (¢) No other provision of federal or state law requires the district attorney to
10 preserve the biological material.
11 (4) A notice provided under sub. (3) (a) shall clearly inform the recipient fhat
12 the biological material will be destroyed unless, within 90 days after the date on
13 which the person receives the notice, either a motion for testing of the material is
14 filed under s. 974.07 or a written request to preserve the evidence is submitted to the
15 district attorney.
16 (5) If, after providing notice under sub. (3) (a) of its intent to destroy biological
17 material, a district attorney receives a written request to preserve the evidence, the
18 district attorney shall preserve the evidence until the discharge date of the person

9 who made the request or on whose behalf the request was made, subject to a court

order issued under s. 974.07 (6m), (7) or (8).
P
SEcTION 30. Initial applicability.

22 (1) The treatment of section 939.74 (1), (2) (c) and (2d) of the statutes first
23 applies to offenses not barred from prosecution on the effective date of this

24 subsection.

25 (END)
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1
2 SECTION 1. 301.45 (3) (a) 3r. of the statutes, as affected by 1999 Wisconsin Act
3 9, is amended to read:
4 301.45 (3) (a) 3r. If the person has been committed under ch. 980, he or she is
5 subject‘to this subsection upon being placed on supervised release under s. 980.06
] (2), 1997 stats., or s. 980.08 or, if he or she was not placed on supervised release,
7 before being discharged under s. 980.09 er, 980.10 or\/980.101 (2) (a).
History: 19{5 aﬁ:ﬁs% %91, 536to_ 714: ;ms )995 s.301.45; 1997 .3, 35, 130, 191, 237, 283; 1999 a. 9.
9 SECTION 2. 805.16 (5) of the statutes is created to read:
10 805.16 (5) The time limits in this section\/for filing motions do not apply to
11 motions made under s. 974.07 or\680.101.
12 SECTION 3. 808.075 (4) (h)ogf the statutes is amended to read:
13 808.075 (4) (h) Commitment, supervised release, fecommitment and discharge

14 and postcommitment relief under ss. 980.06, 980.08, 980.09 and, 980.10 and 980.101

15 of a person found to be a sexually violent person under ch. 980.

16 History: Supﬁ%‘gmﬂ?9s9 a. 86; 1993 a. 16, 446, 479, 481; 1995 a. 38, 73, 77, 275; 1997 a. 35, 191, 292, 296, 334; 1999 a. 9.

17 SECTION 4. 950.04 (1v) (xm)oéf the statutes, as affected by 1999 Wisconsin Act
18 9, is amended to read:

19 950.04 (1v) (xm) To have the department of health and family services make
20 a reasonable attempt to notify the victim under s. 980.11 regarding supervised

21 release under s. 980.08 and discharge under s. 980.09 ox, 980.10 or 980.101 (2) (a).

History: 1979 c. 219; 1983 a. 102, 364; 1985 a. 311; 1987 a. 332 5. 64; 1989 a. 31; 1997 a. 181, 237, 283; 1999 a. 9.

22
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v
2 @ nd supervision of a person under ch. 980, whether in detention before trial or while

in institutional care or on supervised release pursuant to a commitment order@

4 | “INSERT 20-20: |
5 SECTION 5. 980.101 of the statutes is created to read:
6 980.101 Reversal, vacation or setting aside of judgment relating to a
7 sexually violent offense; effect. (1) In this section, “judgment relating to a
8 sexually violent offense” means a judgment of conviction for a sexually violent
9 offense, an adjudication of delinquency on the basis of a sexually violent offense or
10 a judgment of not guilty of a sexually violent offense by reason of mental disease or
11 defect.
12 (2) If, at any time after a person is committed under s.\g80.06, a judgment
13 relating to a sexually violent offense committed by the person is reversed, set aside
14 or vacated and that sexually violent offense was a basis for the allegation made in
15 the petition under s. 980.02 (2) (a)\,/ the person may bring a motion for
16 postcommitment relief in the court the committed the person. The court shall
17 proceed as follows on the motion for postcommitment relief:
18 . (a) If the sexually violent offense was the sole basis for the allegation under s.
19 980.02 (2) (a) and there are no other judgments relating to a sexually violent offense
20 committed by the person, the court shall vacate the commitment order and discharge
21 the person from the custody or supervision of the department.
22 (b) If the sexually violent offense was the sole basis for the allegation under s.
23 980.02 (2) (a) but there are other jungnents relating to a sexually violent offense
24 committed by the person that have not been reversed, set aside or vacated, or if the

25 sexually violent offense was not the sole basis for the allegation under s. 980.02 (2)
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(a), the court shall determine whether to grant the person a new trial under s. 980.05
because the reversal, setting aside or vacating of the judgement for the sexually
violent offense would probably change the result of the trial.

(8) An appeal may be taken from an an order entered under sub. (Z)és from
(ag; final judgment. |

SECTION 6. 980.11 (2) (intro.) of the statutes, as affected by 1999 Wisconsin Act
9, is amended td read:

980.11 (2) (intro.) If the court places a person on supervised release under s.
980.08 or discharges a person under s. 980.09 or, 980.10 or 980.101 (2) gaz‘,/the

department shall do all of the following:

History: 1993 a. 479; 1995 a. 27 5. 9126 (19); 1995 a. 440; 1997 a. 181; 1999 2. 9.



