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Attorneys and Counsclors
846 North Eighth dtrccl - DO, Box 609
Ron A. Kaminski - Manitowoe, Wisconsin 54221-0609 Telophone 920 684-6694
Joscph M. Pozorski, Jr. o S : Fax 920-684-6798
Andrcw J. Stcimle :
Troy R, échncider

January 20, 1999

Representative Robert Ziegel bauer
p.o. Box 325
Mani towoc, W 54221-0325

Dear M. Ziegel bauer

| wite this letter to ask you to consi der proposing sone
legislation ae it relates to procedure in Grcuit Courts. At the
present tine, Frlvaxe | awyers are authorized to issue subpoenas in
civil cases. n crimnal “cases, however, it is still required that
the Clerk of Court issue subpoenas, This requires the private
attorneY to prepare the subpoenas, travel to the Courthouse to
secure the Gerk of Court's signature, or that of the Judge, then
return to the office and prepare the subpoenas for service. This
seens to be a waste of tine not only for the 8£|vate attorneys that

are involved, but also for the Cerk of Court and the Judge.

Cobvi ously, this procedure could be streamined, nuch in the same
way that civil litigation was streanlined, by sinply authorizing
private attorneys who are |icensed and authorized to practice |aw
inthe State of 'Wsconsin, the sane right to conpel the attendance
of witnesses in crimnal cases, that they ~vrrently have in civil

capes.

|f you agreethat this sinple amendment woul d hekp_strean1|ne t he

procedures and create moreefficiency in the adm nistration of

{USIICG in our Courts, I would appreciate it if you would propose
he legislationt 0 hel p this al ong.

The appropriate statutory provisions involves the interplay of
Section 885.01 (the general statute requiring subpoenas to be
I ssued by the judges, clerk of court's, court comm ssioners, etc.)

and Section 805.07 (1), authorizing attorneys of record in civil

actions or special proceedings to conpel attendance of wtnesses by
use of subpoenas. Again, this interplay of the statutes creates a
situation in which lawers in private practice are not authorized
to issue the subpoena in a crimnal case, although they are
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authorized to do so in a civil
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case.
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Can we get this cleaned up?

S

Joseph M® Pozorski, Jr.

Sincerely yours,
0

KAMINSKI™§&
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Please’ review this draft carefully to ensure that it complies with your intent.

Robert P. Nelson
Senior Legislative Attorney
Phone: (608) 267-7511
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1 AN ACT. ... relating tcy(authority to issue a subpoenas. \

(/zea(ecl

Analysis by the Legislative Reference Bureau

Current law allows various public offkials, including judges, court
commissioners, arbitrators, the attorney general, district attorneys, \toroners and
airpersons of local elected bodies, to issue a subpoena to require the attendance of
itness at a proceeding, hearing or trial. Under current law, an attorngy of record
in a givil action or proceeding also has the power to issue a subpoena to quire the
attendance of a witness at a deposition, hearing or trial in the civil action.] Although
current law provides that the rules of practlce in civil actlons appheswma[
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actions} because there is[specific authority giving attorneys répresenting criminal = [~

defendants the power to 1ssue stibpoenas, those attorneys currently do not have that

authority. -
This bill gives attorneys representing criminal defendants the same power to

Issue subpoenas as is provided to attorneys in civil actions.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

2 Section 1. 805.07 (1) of the statutes is amended to read:

3 805.07 (1) | SSUANCE AND servi CE. Subpoenas shall be issued and served in

4 accordance with ch. 885.
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SECTION 2. 885.01 (6) of the statutes is created to read:
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1 AN Acwrerating to: the authority of attorneys to issue subpoenas.

oo}

judges, court

Analysis by the Legislative Reference Bureau

Current law allows various public officials, includi
commissioners, arbitrators, the attorney general, distrj torneys, coroners and
chairpersons of local elected bodies, to iSsue a Subpoeria to require the attendance of
a witness at a proceeding, hearing or trial. Undef current law, an attorney of record
in a civil action or proceeding also has the péwer to issue a subpoena to require the
attendance of a witness at a deposition, h€aring or trial in’ the civil action. Attorneys
representing defendants in criminal pfatters are not listed in the statutes as having
authority to issue subpoenas. ough current law provides that the rules of
practice in civil actions igafin criminal actions, unless otherwise specified,
because there is no specific authority giving attorneys representing criminal
ts the power to issue subpoenas, there is some question as to whether those

attorneys cuxrently ave that authonty.
\( This billjgives attorneys representing criminal defendants the same power to
G; ¢ [ issue subpoenas as is,provided to attorneys in civil actions. . d;u('Y‘EV\H y
‘ ( The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

2 SeEcTION 1. 805.07 (1) of the statutes is amended to read:

3 805.07 (1) IssSUANCE AND service. Subpoenas shall be issued and served in
fg\-(-rllf.

4 accordance with ch. 885.'A-subpeenal beissued by any attornes
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SECTI ON 2. 885.01 (6) of the statutes is created to read:

4 885.01 (6) By an attorney of record in a civil action, criminal action or special
5 proceeding, to require the attendance of a witness for a deposition, hearing or trial
6 in the action or special proceeding.
7 SECTION 3. Initial applicability.
8 (1) This act 1rstapplies to actions or special proceedings pending on the
9 effective date of this subsection.

10 (END)
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FROMTHE RPN...:}z:...
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Please review this draft carefully to ensure that it complies with your intent. This
bill. allows the attorney representing a criminal defendant to issue subpoenas.
However, if the criminal defendant is not able to pay the fee of a witness subpoenaed,
including expert witness fees, the defendant may need to request the court under s.
885.10 to approve the issuance of the subpoena and of the payment of the fees. See

' Circuit Court acine ( ty Branch I) 163 Wis. 2d. 622
(App. 1991TandPL ent of Witness Fees in State v. Huism@67 Wis. 2d. 168 (1992).

Robert P. Nelson
Senior Legislative Attorney
Phone: (608) 267-7511




DRAFTERS NOTE LRB-2019/P1dn
FROM THE RPN:kmg:ijs
LEGISLATIVE REFERENCE BUREAU

March 31, 1999

Please review this draft carefully to ensure that it complies with your intent. This
bill allows the attorney representing a criminal defendant to issue subpoenas.
However, if the criminal defendant is not able to pay the fee of a witness subpoenaed,
including expert witness fees, the defendant may need to request the court under s.
885.10 to approve the issuance of the subpoena and of the payment of the fees. See
State ex rel. Dressler v. Circuit Court for Racine County Branch |, 163 Wis. 2d. 622 (App.
1991) and Payment of Witness Fees in State v. Huisman, 167 Wis. 2d. 168 (1992).

Robert P. Nelson
Senior Legislative Attorney
Phone: (608) 267-7511



Nelson, Robert

F'rom: Ziegelbauer, Bob
Sent: Friday, April 23, 19991:32 PM
To: Nelson, Robert
Subject: LRB-2019/P1
DATE: April 23, 1999
TO: Robert P. Nelson
Senior Legislative Attorney
FROM: Bob Ziegelbauer

RE: LRB-2019/P1; relating to the authority of attorneys to issue subpoenas.

| reviewed the draft and it seems to be right on the mark.

Please take it to the next step. Thank you.

Call with any questions.

Office of Rep. Bob Ziegelbauer
Staff

Luanne Wavrunek Kostelic
Thomas M. Kelly Il

State Capitol

207-North, PO Box 8953; Madison, WI 53708-8953
Phone: (608) 266-0315

Toll Free: 1-888-529-0025

Fax: (608) 266-0316

Website: www.legis.state.wi.us

In the District

1213 S. 8th Street, PO Box 325
Manitowoc, WI 54221-0325
Off ice: (920) 684-6783

Home: (920) 684-4362
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AN ACT to amend/805.07 (1); and to create 885.01 (6) of the statutes; relating

to: the authority of attorneys to issue subpoenas.
Y of sttomey : . However,

’ /,

Analysis by the Legislative Reference Burea

Current law allows various public officials, including) judges, court
commissioners, arbitrators, the attorney general, district attorneys, coroners and
chairpersons of local elected bodies, to issue a subpoena to require the\attendance of
a witness at a proceeding, hearing or trial. Under current law, an attorpey of record
in a civil action or proceeding also has the power to issue a sub.poena tg require the
attendance of a witness at a deposition, hearing or trial in the ciivil action) Attorneys
representing defendants in criminal matters are not listed in the statutes as having
authority to issue subpoenas. 4dtheugh current law provides that thé rules of
practice in civil actions apply in criminal actions, unless othe rwise specifiedybecause
there is no specific authority giving attorneys representing criminal defendants the
power to issue subpoenas, there is some question as to whether those attorneys
currently have that authority.

This bill specifically gives attorneys representing criminal defendants the same
power to issue subpoenas as is currently provided to attorneys in civil actions.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SecTIoN 1. 805.07 (1) of the statutes is amended to read:
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805.07 (1) ISSUANCE AND servi ce. Subpoenas shall be issued and served in

SecTIoN 2. 885.01 (6) of the statutes is created to read:

885.01 (6) By an attorney of record in a civil action, criminal action or special
proceeding, to require the attendance of a witness for a deposition, hearing or trial
in the action or special proceeding.

SecTioN 3. Initial applicability.

(1) This act first applies to actions or special proceedings pending on the
effective date of this subsection.

(END)
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