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January 20, 1999

Representative Robert Ziegelbauer
P-0. Box 325
Manitowoc, WI 54221-0325

Dear Mr. Ziegelbauer:

I write this letter to ask you to consider proposing some
legielation ae it relates to procedure in Circuit Courts. At the
present time, private lawyers are authorized to issue subpoenas in
civil cases. In criminal cases, however, it is still required that
the Clerk of Court issue subpoenas, This requires the private
attorney to prepare the subpoenas, travel to the Courthouse to
secure the Clerk of Court's signature, or that of the Judge, then
return to the office and prepare the subpoenas for service. This
seems to be a waste of time not only for the private attorneys that
are involved, but also for the Clerk of Court and the Judge.
Obviously, this procedure could be streamlined, much in the Bame
way that civil litigation was streamlined, by simply authorizing
private attorneys who are licensed and authorized to practice law
in the State of Wisconsin, the same right to compel the attendance
of witnesses in criminal cases, that they xxently have in civil
caees,

If you agree that this simple amendment would help streamline the
procedures and create more efficiency in the administration of
justice in our Courts, I would appreciate it if you would propose
the legislation to help this along.

The appropriate statutory provisions involves the interplay of
Section 885.01 (the general Statute requiring subpoenas to be
issued by the judges, clerk of court's, court commissioners, etc.)
and Section 805.07 (l), authorizing attorneys of record in civil
actions or special proceedings to compel attendance of witnesses by
use of subpoenas. Again, this interplay of the statutes creates a
situation in which lawyers in private practice are not authorized
to issue the subpoena in a criminal case, although they are



46646783 Dr. FreudsRecordsiU4% . _I I ,i: . . svl.4 * I - - @1/25'99 15:21 PO2

authorized to do 80 in a civil case. Can we get this cleaned up?

Sincerely yours,

JMP/emg

A I
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LEGISLATIVEREFERENCE BUREAU I

Please’ review this draft carefully to ensure that it complies with your intent.

Robert P Nelson
Senior Legislative Attorney
Phone: (608) 267-7511
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PRELIMINARY DRAFT - NOT READY FOR INTRODUCTION

1 AN ACT . . . . to issue a subpoenas.
\

L,rh /@5$
& ,t,ic/ Id f 5-z ~m-Li~

Analysis by the Legislative Reference Bureau
Current law allows various public offkials, including

commissioners, arbitrators, the attorney general, district
sons of local elected bodies, to issue a subpoena to

at a proceeding, hearing or trial. Under current
ction or proceeding also has the power to issue a subpoena to

of a witness at a deposition, hearing or trial in
provides that the rules of practice in civil actions in criminal- applies
use there is,@j%if?%a&h&it@g@ving  att,oi%iy&%~re

authority. ’
e power to issue subpoenas, those attorneys currently do not have that

This bill gives attorneys representing criminal defendants the same power to
issue subpoenas as is provided to attorneys in civil actions.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

2 SECTION 1. 805.07 (1) of the statutes is amended to read:

3 805.07 (1) ISSUANCE AND SERVICE. Subpoenas shall be issued and served in

4 .accordance with ch. 885. 
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SECTION 1

History: Su . Ct. Order, 67 W (2d) 585,697 (1975); 1979~. 110; Sup. Ct. Order, 141 W (2d) xiii (1987); 1987 a. 155; 1993 a. 112; Sup. Ct. Order, No. 95-09,195 W (2d)
xiii (1996); 1987 a. 250.

3 SECTION 2. 885.01(6) of the statutes is created to read:

4 885.01 (6) By an attorney of record in a civil action, criminal action or special

5 proceeding, to require the attendance of a witness for a deposition, hearing or trial .

6 in the action or special proceeding. 1-f
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7 SECTION 3. Initial applicability. dr / Q&”
lrs applies to actions or special proceedings pending& the L7 -8 (1) This act f t

9 effective date of this subsection.
P
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10 (END)
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PRELIMINARY DRAFT - NOT READY FOR INTRODUCTION
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1 AN AC relating to: the authority of attorneys to issue subpoenas.

Analysis by the Legislative Reference B
Current law allows various public officials

commissioners, arbitrators, the attorney gener
chairpersons of local elected bodies, to issue a s
a witness at a proceeding, hearing or tri ent law, an attorney of record
in a civil action or proceeding also has er to issue a subpoena to require the
attendance of a witness at a depositi or trial in’ the civil action. Attorneys
representing defendants in crimi tters are not listed in the statutes as having
authority to issue subpo gh current law provides that the rules of
practice in civil actions criminal actions, unless otherwise specified,
because there is no sp ority giving attorneys representing criminal

as to whether those

the same power to

- twreatty L(

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

J
2 SECTION 1. 805.07 (1) of the statutes is amended to read:

3 805.07 (1) k3SUANCE AND SERVICE. Subpoenas shall be issued and served in

4
J-q-we 64pce .

accordance with ch. 885. 
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History: Sup. Ct. Order, 67 W (2d) 585,697 (1975); 1979 c. 110; Sup. Ct. Order, 141 W (2d) xiii (1987); 1987 a. 155; 1993 a. 112; Sup. Ct. Order, No. 95-09,195 W (2d)
xiii (1996); 1997 a. 250.

3 SECTION 2. 885.01(6) of the statutes is created to read:

4 885.01 (6) By an attorney of record in a civil action, criminal action or special

5 proceeding, to require the attendance of a witness for a deposition, hearing or trial

6 in the action or special proceeding.

7 SECTION 3. Initial applicability.

8 (1) This act f trrs applies to actions or special proceedings pending on the

9 effective date of this subsection.

10 (END)
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Please review this draft carefully to ensure that it complies with your intent. This
bill. allows the attorney representing a criminal defendant to issue subpoenas.
However, if the criminal defendant is not able to pay the fee of a witness subpoenaed,
including expert witness fees, the defendant may need to request the court under s.
885.10 to approve the i of the fees. See

63 Wis. 2d. 622
.2d. 168 (1992).

Robert P. Nelson
Senior Legislative Attorney
Phone: (608) 267-7511
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March 31,1999

Please review this draft carefully to ensure that it complies with your intent. This
bill allows the attorney representing a criminal defendant to issue subpoenas.
However, if the criminal defendant is not able to pay the fee of a witness subpoenaed,
including expert witness fees, the defendant may need to request the court under s.
885.10 to approve the issuance of the subpoena and of the payment of the fees. See
State ex rel. Dressler u. Circuit Court for Racine  County Branch I, 163 Wis. 2d. 622 (App.
1991) and Payment of Witness Fees in State u. Huisman, 167 Wis. 2d. 168 (1992).

Robert P. Nelson
Senior Legislative Attorney
Phone: (608) 267-7511
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To: Nelson, Robert
Subject: LRBPOl9/Pl

DATE: April 23, 1999

TO: Robert P. Nelson
Senior Legislative Attorney

FROM: Bob Ziegelbauer

RE: LRB-2019/Pl;  relating to the authority of attorneys to issue subpoenas.

I reviewed the draft and it seems to be right on the mark.

Please take it to the next step. Thank you.

Call with any questions.

Office of Rep. Bob Zieqelbauer
Staff
Luanne Wavrunek Kostelic
Thomas M. Kelly III

State Capitol
207-North,  PO Box 8953; Madison, WI 53708-8953
Phone: (608) 266-0315
Toll Free: l-888-529-0025
Fax: (608) 266-0316
Website: www.legis.state.wi.us

In the District
1213 S. 8th Street, PO Box 325
Manitowoc, WI 54221-0325
Off ice: (920) 684-6783
Home: (920) 684-4362
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1 AN Amto amen (1); and to create 885.01(6) of the statutes; relating

2 to: the authority of attorneys to issue subpoenas.

Analysis by the Legislative Reference Burea
Current law allows various public officials, includi

commissioners, arbitrators, the attorney general, district
chairpersons of local elected bodies, to issue a subpoena to requir
a witness at a proceeding, hearing or trial. Under current law, a
in a civil action or proceeding also has the power to issue a sub
attendance of a witness at a deposition, hearing or trial in the ci
representing defendants in criminal matters are not listed in t
authority to issue subpoenas. &I&eughsurrent law provi
practice in civil actions apply in criminal actions, unless othe
there is no specific authority giving attorneys representing
power to issue subpoenas, there is some question as to whether those attorneys
currently have that authority.

This bill specifically gives attorneys representing criminal defendants the same
power to issue subpoenas as is currently provided to attorneys in civil actions.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

3 SECTION 1. 805.07 (1) of the statutes is amended to read:
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c SECTION 1

805.07 (1) ISSUANCE AND SERVICE. Subpoenas shall be issued and served in

accordance with ch. 885. ~&w&cHM~~ of record
. .3E 2 c:v:! A-lc:: cr ksj3ec:a!

SECTION 2. 885.01 (6) of the statutes is created to read:

885.01 (6) By an attorney of record in a civil action, criminal action or special

proceeding, to require the attendance of a witness for a deposition, hearing or trial

in the action or special proceeding.

SECTION 3. Initial applicability.

(1) This act first applies to actions or special proceedings pending on the

effective date of this subsection.

(END)
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