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M E M O R A N D U M

TO: Jefren Olsen

FROM: Mark Grad, Rep. Green's office

DATE: September 27, 1995

RE: Drafting request

Please make the following changes to s. 895.80 which was
1995 Act 27:

1. remove 943.24 and 943.50 from list in (1) because they already
have civil recovery section

2. replace "his or her case" in (2) with "a violation under s.
943.01, 943.20, 943.21, 943.26, 943.34, 943.395, 943.41 or 943.61"

3. in W, after evidence. add "A conviction under s. 943.01,
943.20, 943.21, 943.26, 943.34, 943.395, 943.41 or 943.61 is not a
condition precedent to bringing an action, obtaining a judgement or
collecting that judgement under this section."

4. in (3), change (a) to: "All actual damages including&u%/?!ot
Ti-m%Wd--Lo the retail or used property and the
cost of employee time for the person's violation of s.
943.01, 943.20, 943.21, 3.34, 943.395, 943.41 or 943.61;
and"

5. In W(W after incurred. add "including reasonable attorney
fees notwithstanding the limitations of s. 799.25 or 814.04.

,
6. in (3), create (c) to read: "Exemplary damages of not more
than three times the amount under sub (3)(a)."

7. create a (c)l. to read: "No additional proof is required for
an award of exemplary damages under this paragraph."

8. replace (4) with new (4) to read: "Any recovery under this
section shall be reduced by the amount recovered as restitution for
the same act under ss. 800.093 and 973.20."

9. in (5) remove references to 943.245 and 943.51 for reasons
already stated

10. create (6) to read: "A person is not criminally liable under
S . 943.30 for any civil action brought in good faith under this
section."
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Additionaly, Rep. Green would like to apply this new statute (s.
895.80) and the worthless check civil liability statute (s.943.245)
to the parental liability for acts of a minor child statute
(s.895.035). I believe this can be accomplished with the
suggestion made on the attached copy of s. 895.035.

Finally, Rep. Green would like to include in this same legislation
a clarification of the worthless check law. Apparently, some
courts have construed the awards mentioned in s.943.245(3),
943.51(3) and 943.51(3m) to apply to all bad checks one individual
writes to a business. Rep. Green feels the award limits should
apply to each check. Again, I have attached a copy of the relevant
sections of the Wisconsin Statutes and suggested changes for your
review.

Please call me with any questions you have.

Thank you.
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 de&&nent  of financial institutions, or

any other state officiaI orb , pursuant to the requirements of any applicable stat-

ute of this state, an instrume t appointing a registered agent as provided in ch. 180,

a resident or any state offici
t

or body of this state, its attorney or agent, on whom,

pursuant to such instrumen,  or any appbcable statute, service of process may be
fI

made in connection with cause of action, is deemed a person out of this state

within the meaning of this s tion for the period during which such appointment is

effective, excluding from the time of absence from this state of any regia-
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tered agent, resident agent or

outside of this state.“.

783. Page 2212, line 23: after that line insert: ?vQbra\b\&b c+

Y~ECTION 72161~1. 895.52(6) (d)3.oftbestatutesle

895.52 (6) (d) 3. Property within 300 feet of a building or structure on land that

.
is classified as mpapers or manufacturing under S. ‘70.32 (2) &I (a) 2.

or 3.“.
0’ gQ,hh v&ere~ce 5

784. Page2213,line7:&thatlineinsert:  -Ca ~~ .++;*
\
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%ECXION 7223m,  895.800P thes tes is created to read:
R

t @. C Q my \aw%
f r&b; \ &At / wa4+-++

896.80'PropertydamageorIoss.(1)hy  personwho 5ufk~ dam

by reason of conduct that occurs on or after November 1,1995, and that is prohibited

under 8. 943.01, 943.20, 943.21,@4MM, 944X26,943.34,  943.396, 943.41, MS&3or *

943.61 has a cause of action against the person who caused the damage or loss.

23

(2) The burden of proof in a civil action under sub. (1) is with the person who

suffers damage or loss to prove -by a preponderance of the credible evi-
6r “;o\ckkwt uvvhr 9. QY3+0\,
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943.212, m. regarding the same incident or occurrence- Ifthe plaintiff

has a cause of action under both this section and 8.943-212, &W&&AWH regard-
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‘kh” insert “161,“.

ra that line insert:

under 8. 968.075.“.

arising out of an arrest for a
A-k% i7

WLck-on. =
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r that line insert:
0

of a misdemeanor to which sub. (1) applies, a court I
EL

but may place the person on commti$y super-

vision under s

225x, 940.20 (2m) (a the statutes is amended to read:

-(21.~1 (a) In this subsection, bation and parole agent” meam any per-

rized by the department of corre ns to exercise control over a probation-
6



enforced by bringing anaction against the executor or administra- 809.105 (12) may be required to forfeit not more than $lO,ooO.
tor or personal representative of such deceased wrongdoer.

History: 1993 a. 486.
(3) CIVIL REMEDIES. (a) A person who intentionally violates

s. 48.375 (4) is liable to the minor on or for whom the abortion was

895.035 Parental liability for acts of minor child.
performed or induced and to the minor’s parent, guardian and

(1) (a) In this section, “custody” means either legal custody of a
legal custodian for damages arising out of the performance or

child under a court order under s. 767.23 or 767.24, custody of a
inducement of the abortion including, but not limited to, damages

child under a stipulation under s. 767.10 or actual physical cus-
for personal injury and emotional and psychological distress.

tody of a child. “Custody” does not include legal custody, as (b) If a person who has been awarded damages under par. (a)

defined under s. 48.02 (12). by an agency or a person other than proves by clear and convincing evidence that the violation of s.

a child’s birth or adoptive parent. 48.375 (4) was wilful, wanton or reckless, that person shall also

(b) In determining which parent has custody of a child for pur-
be entitled to punitive damages.

poses of this section, the court shall consider which parent had (c) A conviction under sub. (2) (a) is not a condition precedent

responsibility for caring for and supervising the child at the time to bringing an action. obtaining a judgment orcoliecting  thatjudg-
the act that caused the injury, damage or loss occurred. ment under this subsection.

(2) The parent or parents with custody of a minor child, in any (d) A person who recovers damages under par. (a) or(b) may
circumstances where he, she or they may not be liable under the also recover reasonable attorney fees incurred in connection with
common law, are liable for damages to property, for the value of the action, notwithstanding s. 814.04 (1).
unrecovered stolen property or for personal injury attributable to

:d and to the minor’s parent, guardian and
Jamages arising out of the performance or
ortion including, but not limited to, damages
nd emotional and psychological distress.
10 has been awarded damages under par. (a)
convincing evidence that the violation of s.
I!, wanton or reckless, that person shall also
e damages.

L, I. b”II..U..“.. .mder sub. (2) (a) is not a condition precedent
m’~~  -.- - -n action. obtaining a judgment orcollecting thatjudg-

.LL _.. La-^.:--

rccovcrs damages under par. (a) or(b) may
-1. -..----.. c--_ .ncurred in connection with

orwunsranoing  s. e 14.w (1).

ble with the child for the damages imposed unde
their child’s violation of B

(3) An adjudicatio . 8.31

c?f

that the child violated a. .

parents, guardians, legal custodians and minors.
(4) CONFIDENTIALITY. The identity of a minor who is the sub-

ante, is delinquent or is in need of protection and
services under s. 48.13 (12). based on proof that the child com-
mitted the act, subject to its admissibility under s. 904.10, shall,
in an action under sub. (I), stop a child’s parent or parents from
denying that the child committed the act that resulted in the injury,
damage or loss.

(4) Except for recovery for retail theft under s. 943.51, the
maximum recovery from any parent or parents may not exceed
$2,500 for damages resulting from any one act of a child in addi-
tion to taxable costs and disbursements and reasonable attorney
fees, as determined by the court. If 2 or more children in the cus-
tody of the same parent or parents commit the same act the total
recovery may not exceed $2.500. in addition to taxable costs and
disbursements, The maximum recovery from any parent or par-
ents for retail theft by their minor child is established under S.
943.51.

(5) This section does not limit the amount ofdamages recover-
able by an action against a child or children except that any
amount so recovered shall be reduced and apportioned by the
amount received from the parent or parents under this section.

(6) Any recovery under this section shall be reduced by the
amount recovered as restitution for the same act under s. 48.245,
48.32.48.34  (5) or 48.343 (4).

(7) This section does not affect or limit any liability of a parent
under s. 167.10 (7) or 343.15 (2).

History: 1985 a. 311; 1987 a. 27; 1993 a. 71.
See note to 343.15.citing  Swaniganv.  State FarmIns.  Co.99 W (26)  179.299 NW

(2d)234(1980).
See note to 343.15, citing Jackson v. Ozaukee  County, 1 I I W (2d) 462.331 NW

(2d)  338 (1983).
This section imposes absolute liability on parents  once  clemcn~s  have been estab-

lishcd. Accordingly. defense of contributory ncgtigcnce  was unavailable to parents.
Fin1  Bank Southeast v. Bentkowski.  138 W (2d) 283.405 NW (2d)  764 (Ct. App.
1987).

This section does not apply to placement agencies or foster  parents. 66 Atty. Gen.
164.

The constitutional validity of parcoca liability statutes. O’Connor. 55 MLR 584.

895.037 Abortions on or for a minor without paren-
tal consent or judicial waiver. (1) DEFINITIONS. In this sec-
tion:

(a) “Abortion” has the meaning given in s. 48.375 (2) (a).
(c) “Emancipated minor” has the meaning given in s. 48.375

(2) 63.
(2) PENALTIES. (a) Any person who, in violation of s. 48.375

(4), intentionally performs or induces an abortion on or for a minor
whom the person knows or has reason to know is not an emanci-
pated minor may be required to forfeit not more than $10,000.

ject of an action under this section and the identity of the minor’s
parents, guardian and legal custodian shall be kept contidential
and may not be disclosed, except to the court, the parties, their
counsel, witnesses and other persons approved by the court. All
papers filed in and all records of a court relating to an action under
this section shall identify the minor as “Jane Doe” and shall iden-
tify her parents, guardian and legal custodian by initials only. All
hearings relating to an action under this section shall be held in
chambers unless the minor demands a hearing in open court and
her parents, guardian or legal custodian do not object. If a public
hearing is not held, only the parties, their counsel, witnesses and
other persons requested by the court, or requested by a party and
approved by the court, may be present.

History: 1991 a. 263.
EL\senlial  holding of Roe v. Wade allowing abortion is upheld. but various state

restrictloos  on abortion are permissible. Planned Parenthood v.  Guy.  505 US _,
120 LFd 2d 674 (1992).

895.04 Plaintiff in wrongful death action. (1) An
action for wrongful death may be brought by the personal repre-
sentative of the deceased person or by the person to whom the
amount recovered belongs.

(2) If the deceased leaves surviving a spouse, and minor chil-
dren under 18 years of age with whose support the deceased was
legally charged, the court before whom the action is pending, or
if no action is pending, any court of record, in recognition of the
duty and responsibility ofa parent to support minorchildren, shall
determine the amount, if any, to be set aside for the protection of
such children after considering the age of such children, the
amount involved, the capacity and integrity of the surviving
spouse, and any other facts or information it may have or receive,
and such amount may be impressed by creation of an appropriate
lien in favor of such children or otherwise protected as circum-
stances may warrant, but such amount shall not be in excess of
50% of the net amount received after deduction of costs of colIeC-
tion. If there are no such surviving minor children, the amount
recovered shall belong and be paid to the spouse of the deceased.
if no spouse survives, to the deceased’s lineal heirs as determined
by s. 852.01; if no lineal heirs survive, to the deceased’s brothen
and sisters. If any such relative dies before judgment in the action
the relative next in order shall be entitled to recover for the wrong-
ful death. A surviving nonresident alien spouse and minor chiI-
dren shall be entitled to the benefits of this section. In cases Sub-
ject to S. 102.29 this subsection shall apply only to the survivinE
spouse’s interest in the amount recovered. If the amount allocatd
to any child under this subsection is less-than $1,500. s. 807.lf
may be applied. Every settlement in wrongful death cases ir
which the deceased leaves minor children under 18 years of agt
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Goals of Civil Recovery Amendments/Revisions

F dr % maise statutory attorney fees
#pecify that civil penalty statute 943.245 applies per check/ per r%toi;\ +I&+
allow right of assignment
P43.245- allow first class letter for notice requirement (same as small claims court)
clarifL garnishment laws
grant rule making authority to DFI re: “reasonable charge” under s.403.806 (note this can not

accomplished until AB 265 is enacted)
civil immunity for reasonable detentions , , , ; a
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P a r a l e g a l s

JEANNINE HANSON

KRISTA M. DE BELLIS

,

April lo,1996

Mr. Douglas Q. Johnson, Esq.
Johnson Law Offices
P.O. Box 161
Evansville, WI 53536

Re: Proposed Changes in Garnishment Law

Dear Mr. Johnson:

As you and I have discussed, recent changes to Wisconsin’s garnishment law have
proven to be very helpful to attorneys, to the public at large, and to the court system.
However, the law could still use some fine tuning. I have recently met with Attorney
Jay Koritzinsky, who spends a good deal of his practice in collection matters. I also have
a significant collections practice. Here are some suggestions for modifications of
Wisconsin’s garnishment law:

1). Currently, when a debtor objects to a garnishment of their wages, he/she is
only required to file a form entitled EARNINGS GARNISHMENT DEBTORS
ANSWER. No supporting documentation is required to be filed. Unfortunately,
this leaves the creditor in the difficult position of deciding whether or not to
object to the answer and thereby require a hearing. In most instances, at the
hearing, the debtor provides the necessary documentation to support their
answer, and the garnishment is dismissed. This process could easily be
streamlined, if only the debtor were required to provide the supporting
documentation with their answer. For instance, if the debtor claims an exemption
due to a child support obligation exceeding 25% of his/her disposable earnings,
the debtor could provide a copy of the Court’s Order for Support in the divorce
case or copies of pay stubs, and/or other written verification from the employer.
This procedure would avoid the scheduling and holding of many hearings.

2). Wisconsin law is currently unclear in setting forth the proper forurn for the

P

J hearing of a motion by the creditor objecting to the debtor’s Answer. Should it

be heard by
a court commissioner or by a circuit court judge? It is important to

note that if the hearing is held before a court commissioner, either party may
request a de novo hearing before a circuit court judge. This process potentially
causes significant delay in having (what should be) a routine matter resolved.
One resolution would be a clear statement in the law that a court commissioner

301 N. BROOM STREET l MADISON, WISCONSIN 53703 l (608) 255-7600 l FAX: (608) 257-5184



Mr. Doug Johnson, Esq.
April lo,1996
Page 2

is empowered to conduct these hearings and make findings of fact and
conclusions of law.

3). Section 812.34 Wis. Stats. provides for the judicial conference to promulgate
schedules of the poverty guidelines for earnings. However, the law does not
direct the judicial conference to make the guidelines based upon gross earnings
or disposable earnings, and the current guidelines do not do so. A clarification
would be helpful.

4). Under present law, the first $1000.00 in an individual’s personal bank account
is exempt from garnishment. However, the law is not clear as to the status of a
sole proprietor’s business account that may be titled in the individual’s name, but
actually be used as the operating account for the business (e.g.) Pat Jones dba
Pat’s Bar and Grill). Since it would appear to be the intent of the law to allow a
garnishment of the latter type of account, a clarification in this regard would be
helpful.

We appreciate your assistance in helping to direct this information to the appropriate
legislative committee. I am also sending a copy of this letter to Dane County Court
Commissioner Howard B. Hippman with the request that he review the information
contained in this letter and provide his input regarding the proposed changes and any
other changes that he thinks would be useful to the court systems, attorneys, and
members of the public.

Sincerely,

RELLES,MEEKER & BORNS

;?&$bqa!+&
David D. Relles

cc: Court Commissioner Howard B. Hippman
Jay Koritzinsky
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a debtor fails to provide verification of claims. Therefore, the
committee recommends a change in Section 812.38(2) to award a
creditor costs in an amount not less than $50 if the debtor fails to
produce scheduIes and worksheets to support its cIaim for exemptions
and other defenses either with the answer or a petition for relief.

E. Subcommittee Recommendations to Bankruptcy, Insolvency & Creditors’ Rights
Section Board of Directors. Proposed revisions:

1. 3 812.34(  1)

The exemptions provided in this section do not apply if the judgment
debt meets one of the following conditions:

(a) was ordered by a court under s.128.21
or by a court of bankruptcy under Chapter
yIrI, of Title 11, USC.

2. 9 812.34(2)(b)

The debtor’s earnings are tot&y exempt from garnishment under this

3. 0 812.37(l)

(1)

(2)

The debtor may claim an exemption under 3 812.34(2)(b), or
assert any defense to the earnings garnishment, by completing the

. . ,. y.......... . . . . :..<.:anSwer form~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
t.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . -.. . . . . . . . . . . . . . . . . . . . . . . . . ..~.~.~.~.~.~~~~~~~~~~~~-.--.--.-...-.‘...‘..’..........’.~.~~.  *-... * :.:. >:., ,2,+< .:.: ;.:~.~:.:~.~~~~~~.:.:.:;~~.~~~~  .:.: ;.:>> :.:.: ;.~:...~~.~;.:.~:.~;~:.

. . . ..A....< . . . . . . . . . . . 3 .A...... a n d  delivermg  o r  m a i l i n g  t h e m  t o  t h e. . . . . _ .I -.,...........,.. z.:.. . . . . . .%... m
garnishee . . .

Whenever the garnishee receives a debtor’s answer or amended

950133-ZjfA61295kka
Outtinc
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(l)(b) The debtor may file with the court a written petition for relief
from the earnings  garnishment~~~~~~~~~~~~~~~~~~~~~~
:...:.v.,.*Fw s... .-TV...,. ~..:.~.-:.:.:::::::::~::~.:.:.:::.:.:.::~.~::~.:~:~~~:.~:.:.:...:.:.:.:...:.:.:.:.:.:...:.:.:.:..~  ’~~.fiijrt
-.. ~+:=+G:::::.::?::::. . . . . . . . I:.:.:.:.:.:.:.:~.:.~:.:  . . . . . . . . . . . . . . . .:<:::y:. . ..>.A.... .-. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..f .. . . . ..A.._ ....... . . . ..........,:,:......; _ _ ,_ _ :: : : : :. : : : : . . . . . . . >  . . . . . . . . . . . . . . . . .. . . . . . . . . . . . . . . . . . . ,_:_____  :...:..::.....:.-:-________ “.:.‘<.:..<  . . . . ___.,.____,___,..__ __.. ____,__ ___m~~~~~~~~~~~~~~~~~~~~~~~~~~~~~:~~~~~~~~~~~~~~~~~
. :...<:::::.::...:.:.. .:.:.:.::.:.:.::.:.:.:.;:.. :.:.:.:~y.:..-‘;” ...-.,..........................____i_.............. . . . . . . . ~........:...:.:.:.~:.;:.:~.:.:.:.:.:.~:.~:.:~.:.:.:.:.:.:.:.~...~.:.:~.:.:.:~.:.~.:.:.;:.:.:.:.:.:.:~:~.~~.:.:.:.:.:...:-.:~..:.:.:.:.:...:.::; ..:.: ~ “‘.:. i:;.:,;:.:; ::::;
~~~~~~~.~~  rf the exemption percentage under $ 812.34 is:.y> . . . . . 5.... .F. -.: :. :xX...: :.~~q;~+~ ,:.:.:..... ,~~. .
msufftaent for the debtor to acquire the necessities of life for the
debtor and his or debtors.

5. 4 812e38(2)

(2) A motion or petition under sub (1) may be made . . . Upon
conclusion of the hearing, the court shall make findings of fact
and conclusions of la~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

.-............. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . n. L . . . . . :.:.-.‘-.::.:.::.:.~ :.:.~.~..>  . . . . . . ._ . . ..__......,... :;. ,, . . . . . . . . . . . ._._ . . . . . . . . . . . . . . . . . .____ _._ _. _.~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
i L....  n.. .  :.. :.:.:.~:,:,::.:.:.:.:  _ _ :. _. . . . . ‘,.:.I.,.,. . . . . . . . . . . . . . . . . . . . . . . . . ..~........~.............~ _ _ _ . _... . . . . . . . .. _ . ..~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
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..\________
. . . . . . . . . . .

_ :.:,:.:.~.:.:.:...:,�:.:.:.:.:.:.~.:::.:~ .::::::::::...::::.:.:.:.:.:.::::::.:;  ::::.: i.:⌧
.*.............  . . . . . . . . . . . . . . . . . . . . . . . . ..�......::..:.:.:..~  .;....  . . . . ..____ *.. _.__ __

s~~~~~~~~~~~~~~~~.~~.~~~~~~~~.~~~~~~~~~~~~.~~~~~
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. . . . . . . . . . . . . . . . . . ..~.....~...~......p:;.:.:.:.:.:.:.:.:.:....::::.:..:~;;  :.:...⌧...  .,_. .,~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~  The court shall make~~~~~~~~~~~~~~~~~.~.~.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .:::.-. . . . . . . . .. . . . . . . . . . . . . . . . . .._i_ ;:.:.:.:I::::::::;:::::::::.:::::.::::::.:::::. . . . __..  :.:...; . . . . . . . . . .:.:.x.:.>..: . .._..
such order as required . . .

II. A C T I V I T Y  A F T E R  T H E  S U B C O M M I T T E E ’ S  R E P O R T  A N D
RECOMMENDATIONS

A. Action by Bankruptcy, Insolvency & Creditors’ Rights Section Board of
Directors.

B. Trailer Legislation.

1. Time table

2. Sponsors or potential sponsors



.$B-IT-98 TUE IO:53 AM
10/24/199? 2 3 ;  P3

1997 BILL

1 h ACT to amend 812.34 (1) (a), 812.84 (2) (b) (i&m.) and l., 812.37 (I), 812.37

2’ (21, 812.38  (1) (b) and 612.38 (2); and to cnu#e 812.34  (2) (c) of the etatutee;

3 relating tuz garnishment of earnings. .

Anaiyrrts by the LegidaGv8 lbjhmee Bumau
Under current la=, a person who owes  a debt may have part of his or her

sutnings garnished (set aside by his or her employer) to pay that debt If the crodJtor
commence8 an action and follows certain procodums. Current law exempts  all of a
debtor’s eamings frum garnishment  if the dispoable income of the debtor and his
or her dependents is below the poverty line or if the garnishment would cause the
disposable income of the debtor and his or her dependents to be below the poverty
line. Under this bill, the debtor’s earnings are exempt from gami&ment  if the
disposable fncome of the debtor is below the poverty line, ID addition, if the

’ earr&thment would cause  the disposable income of the debtir and his or her
dependentcr  to be below the poverty line, this bill limits the ~mishment to the
income in 8~~868  of the poverty line.

Currently, debtors are even schedules and worksheets to assist them in
determining if they can claim any exemptions fram garnishment, such as having
insufficient income or being in receipt of an afd program such as hod stamps or
medical assistance. The debtor currently  may answer the garnishment by claiming
an exemption or asserting a defense. This bill requires the debtor to in&do with that
answer the completed schedules and worksheets provided to the debtor by the
m&or. If the debtor fails to provide the schedules and worksheets and the credit-

\,

\\
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requesta  a court hearing in resp~r~e to the debtor’s answer, the bill requite the court
to award the creditor hie or her co&g related to the motion requesting the hea-
in al.3  amount of not lesc than $60,

Under current law, the debtor may file a petitim with the court for relief fr(am
an earnings garnishment. The bill requiws the debtor to include in that petition
specifk grounds for the relief and my additional information  necessary to support
the petition.

-04
6
8

7

8

10

SECTION 1. 812.34 (1) (a) of the statutea  is amended to read:

812.34(l)(a) Wasordered bygcourtundets.  128.21orbyacourtofbaakr~ptcy

under Tkle lly USC a.

SOON 2. 812.34 (2) 00 (intro.) and 1, of the statutes are amended to read:

812.34 (2) 09 (intro.) The debtor’s eamings ara @6aI& e;wempt from

garnishment under this subchapter if:

1. The debtor’s household income is below the poverty linm

 or

~IWIXW 8. 812.34 (2) <cl cf the statutes is created to read:

812.34 (2) (~1 If a garnishment under &his subchapter would resutt  in the

11

12

debtor’8 houmhold Income being below the poverty line, the amount of the

garnishment is limited to the debtor’s household income in excess of the poverty line

14

15

c

16

I
18 tho garnishee. The debtor cfr debtor’s spouse may file an answer or an amended

c c7 Q’Q

&tC’&N 4. 012.37 (1) of the statutes is amended to read: S

812.37 (1) The debtor may claim an exemption under a. 812.34 (2) (b), or aas~%

any defenm to the earnings gacniahment, by completing the SIMW~'~~~&E&&&B

rsL(U23hi411b). and delivering or mailing H j&em to

before the garnishment ia in efkt..
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anewer  at any time before or during the effective

period of the earnings garnishment.

SECIZON 6. 812-37 (2) of the statute6  is amend4 to read:

812.37 (%I Whenever the garnishee r=eivee a debtor’s answer or amended

answers the garnishee ah& mail a copy of th8 snswer,

 to the cteditor by the end of the 3rd business day after

receiving the debtor’s answer  writing en that copy tie

data of rtmipt af the answer-a by the garnishee..
LSIECT~ON  6. 812.38 (1) (b) of the statutea is amended to read:

812.38 (1) (b) The debtor may file with the court a written petition f$r &of

fkom the earnings garnishment if the exemption percentage under a, 812.84 is

insticient for the debtor to acquire the neceealtiea of life for the debtor and his or
.her dependents, mnetitisa &&tatemraflsanablesbeclfrcitv

. .

SECTION 7. 812.38 (2) of the statutes is amended to read;

812.38 (2) A motion or petition under sub. (1) may be made at any time during

the pendency of the earnings gamishmant. Within 6 business days after a motion

or petition is filed under sub. (11, the court shall schedule the matter for a hearing

to be held aa promptly as practicable. The court shall notify the patiea of the time6

and place of the hearing. Upon coaciusion of the hearing, the court ahah make

fmdings of fact and conclusions of law. I~&G!~$LIuQ&G&
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m rebm- The co& shall make such order as

required by theee findings aad conclusions, If the order permit8 the gamiahment to

proceed, the date on which the order is eerved upon the garnishee shall sub&ute

fortheori~aldateofeeNiceofthe~ishmentu~nthegarnisheeunders.812.96

(8) for the purpose of determining  any l&week porlod under 8.812.36 (6) or (6). A

court order ahrrll bind the garnishee from the time the o&r is sented upon him or

her.

SEaoN 0. Initial applkablWy-

(1) This act first applie to eamings garnishments commenced on the effective

date of thier subsection.

SHXION 8. Effective date.

(1) This act takes e&t on the first day of the 4th month beginning tier

publication.
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PRELIMINARY DRAFT - NOT READY FOR INTRODUCTION

damages for_ certain crimina!
ehcf*stJ  fp) s~A-;P;/4’,~r  c&2

garnishment;attorney  fees, exemption /
e<ynjps  ~ZGPO~~~~APR$

from execution of accounts, assignment of debt(jretai1  theft and recovery in

actions involving worthless checks.

Analysis by the Legislative Reference Bureau
This is a preliminary draft. An analysis will be provided in a later version.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

10 SECTION 1. 757.69 (1) (n) of the statutes is created to read:
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SECTION 1

757.69 (1) (n) Hold hearings, make findings and issue orders under s. 812.38.
d - G - - -

812.34 (1) (a) of the statutes is amended to read:

3 812.34 (1) (a) Was ordered by a court under s. 128.21 or by a court of bankruptcy

&F!l%tile lls>uSC 1301 et. seq.

SECTION 3. 812.37 (1) of the statutes is amended to read:

6

7

8

9

10

11 I

12

13

14

15

16

17 ;

SECTION 5. 812.44 (3) (form) 3. of the statutes is amended to read:

812.37 (1) The debtor may claim an exemption under s. 812.34 (2) (b), or assert

any defense to the earnings garni hment by corn letin
j&? ddL6< AbLldr R *c fF ec 5 :;2;z:fif2ty& 3-%+$&~_---__- *

delivering or mailing it to the garnishee, along withlan uments sunwortinn his La_ld

or her answer. such as a wage statement. a court ord rdina the wavment of

suwnort or a document showing the receiwt of anv of the benefits listed under s.

812.44 (4) (form) 2. The debtor or debtor’s spouse may file an answer or an amended

answer and documentation at any time before or during the effective period of the

earnings garnishment.

SECTION 4. 812.37 (2) of the statutes is amended to read:

812.37 (2) Whenever the garnishee receives a debtor’s answer or amended

answer, the garnishee shall mail a copy of the answer and anv documents the debtor

included with the answer to the creditor by the end of the 3rd business day after

receiving the debtor’s answer, writing on that copy the date of receipt of the answer

by the garnishee.

21

22

23

812.44 (3) (form) 3. Whenever you receive a debtor’s answer form from the

debtor, mail a copy of the answer form and anv documents the debtor included with

the answer to the creditor by the end of the 3rd business day after receipt of that form.

24 Include the date you received the answer form on the copy sent to the creditor.

25 SECTION 6. 812.44 (4) (form) 3. of the statutes is amended to read:
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SECTION 6

1 812.44 (4) (form) 3. At least 25% of your disposable earnings are assigned by

2 court order for support.

3 If you qualify complete exe ption you mu t ive or mail a copy of the
,4&~~i”, A id L&!&e 6 .=7-d

4 enclosed debtor’s answer form to the garnishee, along with>  any

5 sunnortina  vour answer. such as a wage statement. a court order regarding the

6 pavment of sunnort or a document showing the receint of anv of the benefits listed

7 under paragraph 2 above in order to receive that increased exemption.

8 If your circumstances change while the garnishment is in effect, you may file

9 a new answer at any time.

10 Ifyou do not qualify for a complete exemption, but you will not be able to acquire

11 the necessities of life for yourself and your dependents if your earnings are reduced

12 by this earnings garnishment, you may ask the court in which this earnings

13 garnishment was filed to increase your exemption or grant you other relief.

14 IF YOU NEED ASSISTANCE

15 CONSULT AN ATTORNEY

16 If you have earnings that are being garnisheed that are exempt or subject to a

17 defense, the sooner you file your answer or seek relief from the court, the sooner such

18 relief can be provided. This earnings garnishment affects your earnings in pay

19 periods beginning within 13 weeks after it was served on the garnishee. You may

20 agree in writing with the creditor to extend it for additional 13-week periods until

21 the debt is paid.

22 PENALTIES

23 If you wrongly claim an exemption or defense in bad faith, or if the creditor

24 wrongly objects to your claim in bad faith, the court may order the person who acted

25 in bad faith to pay court costs, actual damages and reasonable attorney fees.



1997 - 1998 Legislature -4- LRB-2636/P2
RPN:jlg&mfd:km

SECTION 7

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

SECTION 7. 814.04 (1) (a) of the statutes is amended to read:

814.04 (1) (a) When the amount recovered or the value of the property involved

is $I+QQ $3,000 or over, attorney fees shall be $U@ $200; when it is less than $&CM

$3.000 and is $!%O $1,000 or over, $50 $150; when it is less than $5@3 $1,000 and is

$200 $500 or over, $25 $75; and when it is less than $XK&$J5  $500. $50.

SECTION 8. 815.18 (3) (k) of the statutes is amended to read:

815.18 (3) (k) Depository accounts. Depository accounts in the aggregate value

of $1,000, but onlv to the extent that the account is for the debtor’s personal use and

is not used as a business account.

SECTION 9. 895.035 (2) of the statutes is amended to read:

895.035 (2) The parent or parents with custody of a minor child, in any

circumstances where he, she or they may not be liable under the common law, are

liable for damages to property, for the cost of repairing or replacing property or

removing the marking, drawing, writing or etching from property regarding a

violation under s. 943.017, for the value of unrecovered stolen property or for

personal injury attributable to a wilful, malicious or wanton act of the child. The

parent or parents with custody of their minor child are jointly and severally liable

with the child for the damages imposed under s. 895.80.943.212.943.245 or 943.51

for their child’s violation of s. 943.01,943.20.943.21,943.26.943.34,943.395.943.41,

943.50 or 943.61.

SECTION 10. 895.08 of the statutes is created to read:

895.08 fh&pments  of debt. Any person may assign a debt owed to that

person to any other person. The person assigning the debt shall notify the debtor of

the assignment by mail at the debtor last-known address within 7 days after the
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SECTION 10

1 assignment. Failure to timely notify the debtor as required by this section voids the

2 assignment.

3 SECTION 11. 895.80 (1) of the statutes is amended to read:

4 895.80 (1) Any person who suffers damage or loss by reason of intentional

5 conduct that occurs on or after November 1, 1995, and that is prohibited under s.

6 943.01,943.20,943.21,94-%&943.26,943.34,  943.395,943.41#l%5Qor943.61  has

7 a cause of action against the person who caused the damage or loss.

8 SECTION 12. 895.80 (2) of the statutes is amended to read:

9 895.80 (2) The burden of proof in a civil action under sub. (1) is with the person

10 who suffers damage or loss to prove m a violation of s. 943.01.943.20,

11 943.21.943.26,943.34,943.395,943.41  or 943.61 by a preponderance of the credible

12 evidence. A conviction under s. 943.01. 943.20, 943.21. 943.26. 943.34. 943.395,

13 943.41 or 943.61 is not reauired to bring an action. obtain a judgment or collect on

14 that judgment under this section.

15 SECTXON 13. 895.80 (3) (a) of the statutes is repealed and recreated to read:

16 895.80 (3) (a) Actual damages, including the retail value of damaged or used

17 property and the cost of the time of any employe involved in the investigation and

18 prosecution of a person for a violation of s. 943.01, 943.20, 943.21, 943.26, 943.34,

19 943.395, 943.41 or 943.61.

20 SECTION 14. 895.80 (3) (b) of the statutes is amended to read:

21 895.80 (3) (b) All costs of investigation and litigation that were reasonably

22 incurred. including reasonable attornev fees.

23 SECTION 15. 895.80 (3) (c) of the statutes is created to read:
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24

SECTION 15

895.80 (3) (c) Exemplary damages of not more than 3 times the amount

awarded under par. (a). No additional proof is required under this section for an

award of exemplary damages under this paragraph.

SECTION 16. 895.80 (4) of the statutes is repealed and recreated to read:

895.80 (4) Any recovery under this section shall be reduced by the amount

recovered as restitution under ss. 800.093 and 973.20.

SECTION 17. 895.80 (6) of the statutes is created to read:

895.80 (6) A person is not criminally liable under s. 943.30 for any action

brought in good faith under this section.

SECTION 18. 943.245 (3) of the statutes is amended to read:

943.245 (3) Notwithstanding sub. (2) (c) and (d), the total amount awarded for

exemplary damages and reasonable attorney fees may not exceed $500 for each

violation.

SECTION 19. 943.245 (4) of the statutes is amended to read:

943.245 (4) At least 20 days prior to commencing an action, as specified in s.

801.02, under this section, the plaintiff shall notify the defendant, by mail, of his or

her intent to bring the action. Notice of nonpayment or dishonor shall be sent by the

payee or holder of the check or order to the drawer by regular mail w

. . . The plaintiff shall mail the notice to the

defendant’s last-known address or to the address provided on the check or order. If

the defendant pays the check or order prior to the commencement of the action, he

or she is not liable under this section.

SECTION 20. 943.50 (3) of the statutes is amended to read:
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SECTION 20

943.50 (3) A merchant, a merchant’s adult employe or a merchant’s security

agent who has reasonable cause for believing that a person has violated this section

in his or her presence may detain the person in a reasonable manner for a reasonable

length of time lcr, or to m
. .  The detained person must be promptly informed of

the purpose for the detention and be permitted to make phone calls, but he or she

shall not be interrogated or searched against his or her will J&&e-&e  arr:rrnl

 hY

merchant, merchant’s adult employe or merchant’s security agent who acts in good

faith in any act authorized under this section is immune from civil or criminal

liability for those acts.

SECTION 21. 943.51(3) of the statutes is amended to read:

943.51 (3) Notwithstanding sub. (2) and except as provided in sub. (3m), the

total amount awarded for exemplary damages and reasonable attorney fees may not

exceed $500 for each violation.

SECTION 22. 943.51(3m) of the statutes is amended to read:

943.51 (3m) Notwithstanding sub. (2>, the total amount awarded for

exemplary damages and reasonable attorney fees may not exceed $300 for each

violation if the action is brought against a minor or against the parent who has

custody of their minor child for the loss caused by the minor.
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the statutes is amended to read:

3 799.01 (1) (c) Repzevins. Actions for replevin under ss. 810.01 to 810.13 where

4 the value of the property claimed does not exceed $!I+W $7,500!

History: History: Sup. Ct. Order,
1983a.228; 1987a.208,378,403;

;; c. 449 s. 497; 1979 c. 32 ss. 66,92 (16); 1979 c. 175 s. 53; Stats. 1979 s. 799.01;

5 the statutes is amended to read:

6 799.01 (I) (d) Other civiZ actions. (intro.) Other civil actions where the amount

7
J

claimed is $5&K@ $7$00 or less, if the actions or proceedings are:

History: History: Sup. Ct. Order, (2d) 585,776 (I 975) 75 c 325,365,422; I977 c 449 s. 497; 1979 c. 32 ss. 66,92 (16); 1979 c. 175 s. 53; Stats. 1979 s. 799.01;
1983 a. 228; 1987 a. 208,378,403; 1989 a. 31,359; 1991

8 SECTION& 799.01 of the statutes is amended to read:

9 799.01(2) PERMLSSIVEUSEOFSMALLCLAIMSPROCEDURE. Ataxingauthoritymay

10 use the procedure in this chapter in an action to recover a tax from a person liable

11 for that tax where the amount claimed, including interest and penalties, is $5&W

12 This chapter is not the exclusive procedure for those actions.$7,50O%r less.

History: History: Sup. Ct. Order, 67 W (2d) 585,776 (I 975), 1975 c 32.5, 365,422, I977 c. 449 s. 497; 1979 c. 32 ss. 66,92 (16); 1979 c. 175 s. 53; Stats. 1979 s. 799.01;
1983a,228;1987a 208,378,403,1989a 31,359,1991 :I 163,1993,1 80,lXl,l99Sa 27
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quests a court heari
ward the credit0 s or her costs rel uesting the hearin

ment. The bill r ires the debtor t
r the relief and a additional informatio

sin, represented in senate

court under s. 1 or by a court of bankruptc

____ ..-_.- I.
b-“-s-- _--~--.~““- -_- __-,-,_. .- I-. ^-“-“- -‘. _-. ., _-_ _,.. _ ..T-1

.,-.--I____
4 4 (2) (b) (intro.) and l.%f the statutes are amended to read:

5

6

i\; 7

k 8

.; 9

1 10
t
\ 11

12

13

812.34 (2) (b) (intro.) The debtor’s earnings are $kAI=y exempt from

garnishment under this subchapter if:

1. The debtor’s household income is below the poverty linm

rrrnl,lrl; or

SECTION .37
x

812.34 (2) (c) of the statutes is created to read:

812.34 (2) (c) If a garnishment under this subchapter would result in the

debtor’s household income being below the poverty line, the amount of the

garnishment is limited to the debtor’s household income in excess of the poverty line

before the garnishment is in effect.
--- --- ---.---

ION 4. 812.37 f the statutes is amended to read:
---.-_----------_

15

16

17

18

any defense to the earning

laim anF/kption under s. 812.

answer form, schedules

ng or mailing it them to
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SECTION 4

e or during the effective

(2) of the statut

enever the garnis

receiving the debtor’s answer

date of receipt of the answer by the garnishee.

9

10

11

12

13

812.38 (1) (b)%f the statutes is amended to read:

812.38 (1) (b) The debtor may file with the court a written petition for relief

from the earnings garnishment if the exemption percentage under s. 812.34 is

insufficient for the debtor to acquire the necessities of life for the debtor and his or

her dependents. The petition shall state with reasonable specificitv the grounds for

16

17

18

19

20

21

22

23

24

25

the relief reauested and shall include anv additional information necessarv to

suuuort the petition.
* x

SECTION% 812.38 (2) of the statutes is amended to read: / ’

812.38 (2) A motion or petition under sub. (1) may be made at any time during

the pendency of the earnings garnishment. Within 5 business days after a motion

or petition is filed under sub. (l), the court shall schedule the matter for a hearing

to be held as promptly as practicable. The court shall notify the parties of the time

and place of the hearing. Upon conclusion of the hearing, the court shall make

findings of fact and conclusions of law. If the debtor has failed to produce the
~h$f- chxe,yl&

schedules and worksheets necessary to sunport a claim for exemntions or other

defenses. the court shall award the creditor his or her costs related to the motion in

an amount of not less than $50. An award under this subsection mav not substitute
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1 for or renlace an award made under sub.

2 required by these findings and conclusions. If the order permits the garnishment to

3 proceed, the date on which the order is served upon the garnishee shall substitute

4 for the original date of service of the garnishment upon the garnishee under s. 812.35

5 (3) for the purpose of determining any 13--week period under s. 812.35 (5) or (6). A

3

\ 6 court order shall bind t

7 her.
F-------

-“.--S.---
8

%

SECTION &k Initial applicability.

‘(9
4

(1) This act first ap
v

p 10 3
1-3\’

date of this subsection.
4v

11 SECTION% Effective date.

12 (1) This act takes effect on the first day of the &h month beginning after

13 publication.

14



’ DFI-Elk; 74.1 Of- WISCONSIN +ADMINISTRATIVE CODE 38

(d) ~Schedule’  D. statement of ownership and affidavit. This
scheduid shall include a statement of ownership of the colIection
agency and an affidavit as to the veracity of the report.

(e) Schedule E. new claimants orforwarders listed during the
past yeal: This schedule sets forth a listing of all new. clgmants
or forwarders including the street address and the city and state in
which the claimants reside.

(2) The above schedules are to be furnished only on forms
provided or approved by the office of the administrator of the divi-
sion of banking.

History: Cr. Register, July. 1966,No.  127, eff. 8-I-66;  am.  (1) (b) and(2).  Regis-
ter, July, 1968. No. 151, eff. 8-148;  correction in (1) (intm.)  made under S. 13.93
(2m) (b)  5.. Stats., Register, December, 1991, No. 432; am. (2). Register. February,
1993. No. 446. eff.  3-l-93.

DFI-Bkg 74.11 Fair collection practice notice.
(1) Within 5 days after the initial communication with a debtor
a licensee shall, unless the initial communication is written and
contains the following notice or the debtor has paid the debt, send
the debtor the following notice in not less than 8 point boldface
type:

This collection agency is licensed by the:
Office of the Administrator of the Division of Banking,
P.0. Box 7876, Madison, Wisconsin 53707.

This notice shall be typed or printed on either a collection notice
or oq the validation of any debt directed to the debtor by the
licensee pursuant to Section 809 of the Federal Fair Debt Collec-
tion Practices Act.

(2) Where the notice required by sub. (1) is printed on the
reverse side of any collection notice or validation sent by the
licensee, the front of such notice shall bear the following state-
ment in not less than 8 point boldface type:

Notice: See Reverse Side for Important Information.
Hlstmy:  Cr. Registq  August. 1978, No. 272, eff. 9-l-78. except (1) which is

effective 2-I-79; am. (I). Register, July. 1983, No. 331, eff. 8-l-83.

DFI-Bkg 74.12 Use of alias. In any oral or written com-
munication with a debtor, any collector, solicitor, licensee, person,
employe or agent of a collection agency may use a separate alias.
However, any alias shall be registered with and approved by the
off& of administrator of the division of banking prior to use. The
real name of a person using an alias will be available from the
offke of administrator of the division of banking. No collector,
solicitor, licensee, person, employe or agent may have more than
one alias. No change of alias may be authorized unless good cause
is shown. When using an alias, persons shall also identify the
agency which they represent using the name under which it is
licensed to do business. A licensee may forward printed collection
notices to a debtor which are unsigned. Violations of this rule are
subject to s. 218.04 (5) and (7), Stats.

=b’-Y:  0. W-.  Awst,  1978, No. 272, eff. 9-I-78; I: and M. Register.
February, 1988, No. 386, eff. 3-l-88.

7

,

DFI-Bkg 74.14 Oppressive and deceptive pra&es
prohibited. A license-e shall not engage in any omssive or 0
deceptive practices. In attempting to collect an’“ueged debt, a

-

licensee shall not:
(1) Use or threaten force or violence to cause physical harm

to the person, dependents or property of a debtor;
(2) Threaten criminal prosecution;
(3) Disclose or threaten to disclose information adversely

affecting the debtor’s reputation for credit worthiness withknowl-
edge or reason to know that the information is false;

(4) Initiate or threaten to initiate communication with the
debtor’s employer prior to obtaining fmal judgment against the
debtor, except as permitted by statute. This subsection does not
prohibit a debt collector from communicating with the debtor’s
employer solely to verify employment status or earnings or where
an employer has an established debt counseling service or proce-
dure;

(5) Contact a debtor by telephone at the. debtor’s place of
employment following a request or demand by the debtor that
such collection efforts cease;

(6) Disclose or threaten to disclose to a person other than the
debtor or the debtor’s spouse information affecting the debtor’s
reputation, whether or not for credit worthiness, with knowledge
or reason to know that the other person does not have a legitimate
business need for the information; but this subsection does not
prohibit the disclosure to another person of information permitted
to be disclosed to that person by statute;

(7) Disclose or threaten to disclose information concerning
the existence of a debt known to be reasonably disputed by the
debtor without disclosing the fact that the debtor disputes the debt;

(8) Communicate with the debtor or a person related to the
debtor with such frequency or at such unusual hours or in such a
manner as can reasonably be expected to threaten or harass the 0
debtor;

(9) Engage in other conduct which can reasonably be
expected to threaten or harass the debtor or a person related to the
debtor including conduct which violates the Federal Fair Debt
Collection Practices Act;

(10) Use obscene, profahe or threatening language in commu-
nicating with the debtor or a person related to the debtor;

(11) Claim or attempt to threaten to enforce a right with
knowledge or reason to know that the right does not exist;

(12) Use a communication which simulates legal or judicial
process or which gives the appearance of being authorized, issued
or approved by a government, governmental agency or attomey-
at-law when it is not or any bogus letter ostensibly addressed to
any govemmental authority or attorney;

(13) Threaten action against the debtor unless like action is
taken in regular course or is intended with respect to the particular
debt;

(14) Mutilate any check or other writing tendered by a debtor
DFI-Bkg 74.13 Unauthorized practice of law. Nocol- 1before forwarding it or returning it to the customer;

lector  or other employe of a licensee m”y in attempting to collect (15) Enlist the aid of a neighbor or other third party to request
an account, engage in the practice of law. This includes but is not that the debtor contact the licensee except a person who resides

reparation of a summons or compl$mt or tb with the debtor or a third party with whom the debtor has autho-
xcept when called as a wit- rized the licensee to place such requests. This subsection shall not

apply to a call back message left at the debtor’s place of employ-
including the clerk of any small claims court in an action on the ment which is limited to the licensee’s telephone number and the

collector’s name.
tice of law for an employe of a licensee to prepare a summons o Hktmy: Cr. Register. August. 1978. No. 272. eff. 9-I-78.

quently be signed and fded by the plaintiff’s attorney. This se&o DFl-Bkg  74.15 Use of data processing. (1) S~snxs
does not prohibit the appearance of an owner or officer  of A P P R O V A L Data processing procedures shall be submitted to the
licensed collection agency in court for the purpose of obtainin office of administrator of the division of banking with sample
judgment on a debt owed to the licensee directl _

Histoq’:  Cr. Register, &us~  1978. No. 272.etT.  9-l-78:&.  Rcgistcr,  Febru

print-outs or reports to show how the licensee will comply with
the record requirements of this chapter before using the system.

1993, No. 446. cff. 3-l-93. The administrator of the division of banking may approve data

Register. June, 1997. No. 498



$&afe af $!3kmm3in
1997 - 1998 LEGISLATURE LRB-2636E'l

PRELIMINARY DRAFT - NOT READY FOR INTRODUCTION

1 AN ACT . . . . relating to: parental liability for acts of their minor child, recovery

2 of damages for certain criminal actions and recovery in actions involving

3 worthless  checks .

Analysis by the Legislative Reference Bureau
This is a preliminary draft. An analysis will be provided in a later version.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

v
4 SECTION 1. 895.035 (2) of the statutes is amended to read:

5 895.035 (2) The parent or parents with custody of a minor child, in any

6 circumstances where he, she or they may not be liable under the common law, are

7 liable for damages to property, for the cost of repairing or replacing property or

8 removing the marking, drawing, writing or etching from property regarding a

9 violation under s. 943.017, for the value of unrecovered stolen property or for

10 personal injury attributable to a wilful, malicious or wanton act of the child. The
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SECTION 1

1 parent or parents with custody of their minor child are jointly and severally liable

2 with the child for the damages imposed under s. 895.8K 943.21!, 943.24cor 943.51
\/ J v 1/

3 for their child’s violation of s. 943.01943.20:943.21.943.26? 943.34,943.3;5.943.41,

4 943.50 or 943.6;.

Histmy:History:  1985 a.311; 1987a.27;1993  a.71;1994fa.24,77,262,352.

5 SECTION 2. 895.80 (1) of the statutes is amended to read:

6 895.80 (1) Any person who suffers damage or loss by reason of intentional

7

8

conduct that occurs on or after November 1, 1995, and that is prohibited under s.
J

943.01,943.20,943.21, &M&-2+ 943.26,943.34,943.395,943.41$43&or 943.61 has

9 a cause of action against the person who caused the damage or loss.

History: History: 1995 a. 27. I/

10 SECTION 3. 895.80 (2) of the statutes is amended to read:

11 895.80 (2) The burden of proof in a civil action under sub. (1) is with the person

12 who suffers damage or loss to prove m a violation of s. 943.0:. 943.26,
J

13 943.2< 943.$6? 943.34,943.39;!  943.4; or 943.6: by a preponderance of the credible

14 evidence. A conviction under s. 943.01:  943.20: 943.21’: 943.2:: 943.3; 943.39;,

15 943.4ror 943.61% not required to bring an action, obtain a iudgment or collect on
J

16 that iud-gment under this section.

History: History: 1995  a 27. I/

17 SECTION 4. 895.80 (3) (a) of the statutes is repealed and recreated to read:

18 895.80 (3) (a) Actual damages, including the retail value of damaged or used

@9 property and the cost of the time of any employ@nvolved  in the investigation and

20 prosecution of a person for a violation of s. 943.01: 943.2< 943.2?, 943.26: 943.34:

21 943.39$, 943.4tor 943.61:
J

22 SECTION 5. 895.80 (3) (b) of the statutes is amended to read:
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SECTION 5

1 895.80 (3) (b) All costs of investigation and litigation that were reasonably

m
incurred, including reasonable attornev feesp”.

d
History: History: 1995 a. 27. i/

3

4

5

6

7

8

Q
9

10

11

12

13

14

15

16

SECTION 6. 895.80 (3) (c) of the statutes is created to read:

895.80 (3) (c) Exemplary damages of not more than 3 times the amount
4 v

awarded under par. (a). No additional proof is required under this section for an

award of exemplary damages under this para&ph.
h

SECTION 7. 895.80 (4) of the statutes is repealed and recreated to read:
1/

895.80 (4) Any recovery under this section shall be reduced by the amount

recovered as restitution under ss100.093tiand  973.26.
d

SECTION 8. 895.80 (6) of the statutes is created to read:
1/

895.80 (6) A person is not criminally liable under s. 943.30 for any action
1/

brought in good faith unde? this section.

SECTION 9. 943.245 (3) of the statutes is amended to read:

943.245 (3) Notwithstanding sub. (2) (c) and (d), the total amount awarded for

exemplary damages and reasonable attorney fees may not exceed $500 for each

violation.

History: History: 1985 a. 179; 1987 a. 398; 1989
r/

a. 31; 1993 a. 71.

17 SECTION 10. 943.51 (3) of the statutes is amended to read:

18 943.51 (3) Notwithstanding sub. (2) and except as provided in sub. (3m), the

19 total amount awarded for exemplary damages and reasonable attorney fees may not

20 exceed $500 for each violation.

History:History:  1985a. 179; 1989~~31;  1993~1  71; 1995&7

21 SECTION 11. 943.51 (3m) of the statutes is amended to read:

22 943.51 (3m) Notwithstanding sub. (2), the total amount awarded for

23 exemplary damages and reasonable attorney fees may not exceed $300 for each
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SECTION 11

1 violation if the action is brought against a minor or against the parent who has

2 custody of their minor child for the loss caused by the minor.

History:Histmy:  1985a.  179; 1989a.31; 199321.71;  1995a 77.
3 (END)
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Thursday, June 5,1997

You proposed removing the references in s. 895.80 (1) and (5) to ss. 943.24,943.245,
943.50 and 943.51 ubecause  they already have civil recovery section”. However, in s.
895.80 (1) there is a reference to s. 943.21, which also has a civil recovery section and
in s. 895.80 (5) there is a reference to s. 943.212, which is a civil remedy section, so why
not remove those references also?

I thought the reason for s. 895.80 (5) is to require a person to choose which statute
he or she would bring an action under. If the references to ss. 943.245 and 943.51 are
removed, the single reference to s. 943.212, which is a civil remedy statute, makes little
sense. I think s. 895.80 (5) should be left unchanged, which is what I did in this draft.
OK?

I think the parental liability section changes should include a reference to s. 943.212
for consistency. OK?

Robert P. Nelson
Senior Legislative Attorney
267-7511
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March 17,1998 - Introduced by-Representatives GR&‘and Mfiq cos~&soced
bs,- tena ors PANZER  and SHIBILSKI. Refe&$-to Committeg~..Judiciary~<‘~  -7 ’

!
.

0Le

,.812134 (2)&(in.r.) and l., 812.37 (l), 812.37 (2), 812.38-(-l) (b), 812.38 (2),
i

;

,s,: 812.44 (3) (form) 3bl2.44 (4) (form) 3 814:64 (1) (a), 815.18 (3) (k), 895.035
\* _.,3 a.3 :

(2), 895.80 (2), 895.80 (3) (p4$2< 3), 943.245 (4), 943.50 (3), 943.51(3) and
,/,

i-w.,

j

943.51 (3m); to rep&l  and recreate 895. i..)--(,a> and 895.80 (4); and to p

L create 757.69 (1) (n), 812.34 (2) (c), 895.08,895.80 (3) (c) and 895.80 (6) bfthe--__-- - - - -  - -  ~_ - -,, -. _, _. I ,_ “e._
statutes; relating to: parental liability for acts of their minor child, recovery

of damages for certain criminal actions, increasing the jurisdictional amount

in small claims court, powers of court commissioners, garnishment, attorney

fees, exemption from execution of accounts, assignment of debt, earnings

garnishment retail theft and recovery in actions involving worthless checks.

Analysis by the Legislative Reference Bureau
This bill increases the jurisdictional limit in small claims actions from $5,000

to $7,500 and increases the st tutory attorney fees, including increasing the
9maximum fee from $100 to $200.
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Under current law, the earnings exemption in earnings garnishment actions
provides that a debtor’s earnings are totally exempt if the debtor’s income is below
the poverty line or if the garnishment would cause that result. Under this bill, a
debtor’s earnings are totally exempt if the debtor’s income is below the poverty line,
but if the garnishment would result in the debtor’s income being below the poverty
line, the amount garnished is limited to the debtor’s income in excess of the poverty
line. The bill requires debtors who claim earnings exemptions to submit with their
answer to the garnishment the schedules and worksheets that were given to them
with the garnishment, plus any supporting documents. The bill restricts the
exemption from execution for depository accounts to those depository accounts that
are for the debtor’s personal use.

The bill allows any person to assign a debt owed to that person. The bill requires
the person assigning a debt to notify the debtor within 30 days of that assignment.
Under the bill, if the notice is not sent within 30 days, the assignment is ineffective
until the notice is sent.

Under current law, a person who suffers damage as a result of certain crimes
against property may sue the person that caused the damage. Currently, the person
may recover treble damages plus the costs of the investigation and litigation. Under
the bill, the person may recover his or her actual damages, including the value of the
damaged property, the court costs, the costs of the investigation and litigation,

the value of the time spent by an employe, and exemplary
times the amount of actual damages. Any recovery is

reduced by any amount received as restitution.
Current law provides that the total amount a person may receive for exemplary

damages and attorney fees in an action to recover damages resulting from the
issuance of a worthless check or retail theft is limited to $500. This bill provides that
the $500 limit applies for each violation.

The people of the state of Wisconsin, represented in senate and assembly, do
7

enact as follows:

L SECTION 1. 757.69 (1) d of the statutes is created to read:

F
/

757.69 (1)
JY-

Hold hearings, make findings and issue orders under s. 812.38.

SECTION 2. 799.01(l) (c) of the statutes is amended to read:

799.01(l) (c) Repleuins.  Actions for replevin under ss. 810.01 to 810.13 where

the value of the property claimed does not exceed
v 4

$5&W $7.50Q.

SECTION 3. 799.01(l) (d) (intro.) of the statutes is amended to read:

“?.+a _‘  _,. -..
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SECTION 3

16

17

18 debtor’s household income being below the poverty line, the amount of the

19

20

24

i 25

799.01(l)  (d) Other civil actions. (intro.) Other civil actions where the amount
d

claimed is $QJOQ  $7,500 or less, if the actions or proceedings are:

SECTION 4. 799.01(26 the statutes is amended to read:

799.01(2)  ~RhfISSIVE  USE OF SMALL CLAIMS PROCEDURE. A taxing authority may

use the procedure in this chapter in an action to recover a tax from a person liable

for that tax where the amount claimed, including interest and penalties, is $!5@0
\/

This chapter is not the exclusive procedure for those actions.$7.500 or less.

SECTION 5. 812.34 (1) (a) of the statutes is amended to read:

812.34 (1) (a) Was ordered by a court under s. 128.21 or by a court ofbankruptcy

under Title llF%SC 1306. seq.

SECTION 6. 812.34 (2) (b) (introsnd l%the statutes are amended to read:

812.34 (2) (b) (intro.) The debtor’s earnings are t”e,ll,,V/exempt  from

garnishment under this subchapter if:
J .

1. The debtor’s household income is below the poverty linh

 or

SECTION 7. 812.34 (2) (c e statutes is created to read:

812.34 (2) (c) If a garnishment under this subcha<  would result in the

garnishment is limited to the debtor’s household income in excess of the poverty line

before the garnishment is in effect. ._ _---

_ _ __- -” ..,-. 7 ---
------  -
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l-
garnishm&it:~l~-,~  ______ I___ ._ I -. liF- -I -.- --“-

- - .,_II ._r__ __ “,.m_.“11 jl- - - - .-
_Y____^  .w.“-.--_7-
SECTION 9. 812.37 (2Gfthe statutes is amended to read:

1

2

3

4

5

G
7

8

9

10

11

12

13

14

15

16

17

18

19

20

g! 21
:
v, 22

‘23
U

$24
3

L25

812.37 (2) Whenever the garnishee receives a debtor’s answer or amended

answer and the schedules. worksheets and other documents, the garnishee shall

mail a copy of the answer, schedules. worksheets and anv other documents the debtor

included with the answer to the creditor by the end of the 3rd business day after

receiving the debtor’s answer and documents, writing on that copy the date of receipt

of the answer and documents by the garnishee.

SECTION 10. 812.38 (1) (bcf the statutes is amended to read:

812.38 (1) (b) The debtor may file with the court a written petition for relief

from the earnings garnishment if the exemption percentage under s. 812.34 is

insufficient for the debtor to acquire the necessities of life for the debtor and his or

her dependents. The netition shall state with reasonable specificity the grounds for

the relief reauested and shall include anv additional information necessary to

sunnort the netition.

SECTION 11. 812.38 (2Gthe statutes is amended to read:

812.38 (2) A motion or petition under sub. (1) may be made at any time during

the pendency  of the earnings garnishment. Within 5 business days after a motion

or petition is filed under sub. (l), the court shall schedule the matter for a hearing

to be held as promptly as practicable. The court shall notify the parties of the time

and place of the hearing. Upon conclusion of the hearing, the court shall make
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3

4

5

6

7

8

9

10

11
r

612

k
\13
3

% 14
3

, >15

SECTION 12, 812.44 (3) (form) f-. of the statutes is amended to read:

812.44 (3) (form) 3. Whenever you receive a debtor’s answer form from the

debtor, mail a copy of the answer form and anv documents the debtor included with

the answer to the creditor by the end of the 3rd business day after receipt of that form.

Include the date you received the answer form on the copy sent to the creditor.
6i-/ ,L/&---3

18

:

SECTION 13. 812.44 (4) (form) 3cf the statutes is amended to read:

812.44 (4) (form) 3. At least 25% of your disposable earnings are assigned by

19

20

t21
\
bl 22

‘23
Yl
$24

L
25

court order for support.

If you qualify for a complete exemption, you must give or mail a copy of the

enclosed debtor’s answer form to the garnishee, along with the schedules and

worksheets and any other documents sunnorting:  vour answer, such as a wage

statement. a court order regarding: the navment of sunnort or a document showing;

the receint of anv of the benefits listed under naraaranh 2 above in order to receive

that increased exemption.
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SECTION 11

findings of fact and conclusions of law. If the debtor has failed to produce the

schedules and worksheets or other documents necessarv to SUDDOI-~ a claim for

exemntions or other defenses. the court shall award the creditor his or her costs

related to the motion in an amount of not less than $50. An award under this

subsect< mav not substitute for or renlace an award made under sub. (3). The court
\//

shall make such order as required by these findings and conclusions. If the order

permits the garnishment to proceed, the date on which the order is served upon the

garnishee shall substitute for the original date of service of the garnishment upon

the garnishee under s. 812.35 (3) for the purpose of determining any 13-week period

under s. 812.35 (5) or (6). A court order shall bind the garnishee from the time the\

order is served upon him or her.
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If your circumstances change while the garnishment is in effect, you may file

a new answer at any time.

If you do not qualify for a complete exemption, but you will not be able to acquire

the necessities of life for yourself and your dependents if your earnings are reduced

by this earnings garnishment, you may ask the court in which this earnings

garnishment was filed to increase your exemption or grant you other relief.

IF YOU NEED ASSISTANCE

CONSULT AN ATTORNEY

If you have earnings that are being garnisheed that are exempt or subject to a

defense, the sooner you file your answer or seek relief from the court, the sooner such

relief can be provided. This earnings garnishment affects your earnings in pay

periods beginning within 13 weeks after it was served on the garnishee. You may

agree in writing with the creditor to extend it for additional 13-week periods until.

the debt is paid.

PENALTIES

If you wrongly claim an exemption or defense in bad faith, or if the creditor

wrongly objects to your claim in bad faith, the court may order the person who acted

in bad faith to pay court costs, actual damages and reasonable attorney fees.

SECTION 14. 814.04 (1) (a%f the statutes is amended to read:

814.04 (1) (a) When the amount recovered or the value of the property involved
J

is $&000 $3?000 or over, attorney fees shall be $MQ $2OOwhen it is less than $&0QQ

$3:000 and is $5043 $l,OOO%r over, $59 $150; when it is less than $509 $l:OOO and isJ J

$290 $500 or over, $25 $&and when it is less than $XQ-$G $500. $50\/

5 SECTION 15. 815.18 (3) (kGhe statutes is amended to read:
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ASSEMBLY BILL 924 SECTION 15

815.18 (3) (k) Depository accounts. Depository accounts in the aggregate value

of $1,000, but onlv to the extent that the account is for the debtor’s nersonal use and

is not used as a business account.
/

SECTION 16. 895.035 (2) of the statutes is amended to read:

895.035 (2) The parent or parents with custody of a minor child, in any

circumstances where he, she or they may not be liable under the common law, are

liable for damages to property, for the cost of repairing or replacing property or

removing the marking, drawing, writing or etching from property regarding a

violation under s. 943.017, for the value of unrecovered stolen property or for

personal injury attributable to a wilful, malicious or wanton act of the child. The

parent or parents with custody of their minor child are jointly and severally liable
J/d w4vv

with the child for the damages imposed under s. 895.80,943.212: 943.24,943.2=
4 L--Q vs/ d\/ L-4

m 943.51 for their child’s violation of s. 943.01. 943.20, 943.21. 943.24. 943.26,

943.34: 943.35C94Z~~943.50  or 943.KY+J
d

4 5-&7&‘,  5 fi Y3,&//, VY;7 .L;~q&-PY 389 aG?
ON 17. 895.08 of the statutes is created to read: G--I& . 9‘1

“c-y@lr  4(/
cc* cz ‘fin Y

-/4‘LFf. cd Cd G-Ji(, /:;‘fTJ
16 895.08 Assignments of debt. Any person may assign a debt owed to that

17 person to any other person. The person assigning the debt shall send a notice to the

18 debtor of the assignment by mail at the debtor last-known address within 30 days

19 after the assignment. If the person assigning the debt fails to send a notice to the

20 debtor within the
4

3O-day period
JArequired by this section, the assignment is

21 ineffective until the notice is sent to the debtor.

e- 22
E
r SECTION 18. 895.80 (2Gthe statutes is amended to read:

-$ 23 895.80 (2) The burden of proof in a civil action under sub. (1) is with the person
k
$24 who suffers damage or loss to prove W a violation of s. 943% 943.gd

//A /
L25 943~94&.943~943.34.943.395.943.41,943.50or 943.61 by a preponderance
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SECTION 18

/w--
3.20.943.21.943!&943.

an action. obtain

895.80 (3) (a) Actual damages, including the retail or replacement value of

damaged, used or lost

fiff,, .
‘the statutzs is amended to read:

895.80 (3) (b) All costs of investigation and litigation that were reasonably

incurred, includinp the value of the time snent bv anv emnlove or agent of the victim,

court costs and reasonable attornev fees.

SECTION 21. 895.80 (3) (c<f the statutes is created to read:
J

895.80 (3) (c) Exemplary damages of not more than 3 times the amount

\/ ‘/
awarded under par. (a). No additional proof is required under this sect

yf/award of exemplary damages under this paragraph.

SECTION 22. 895.80 (4Gf the statutes is repealed and recreated to read:

895.80 (4) Any recovery under this sect& shall be reduced by the amount
ii/

recovered as restitution under ss. 800.093 and 973Gkd ch. 938.L/c/

SECTION 23. 895.80 (66 the statutes is created to read:
\I/

895.80 (6) A person is not criminally liable under s. 943.30 for any action

brought in good faith under this section.

SECTION 24. 943.245 (3sf the statutes is amended to read:

943.245 (3) Notwithstanding sub. (2) (c) and (d), the total amount awarded for

exemplary damages and reasonable attorney fees may not exceed $500 for each

violation.
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‘/
SECTION 25. 943.245 (4) of the statutes is amended to read:

943.245 (4) At least 20 days prior to commencing an action, as specified in s.

801.02, under this section, the plaintiff shall notify the defendant, by mail, of his or

her intent to bring the action. Notice of nonpayment or dishonor shall be sent by the

payee or holder of the check or order to the drawer by regular mailde

TTC? r+&v .U.

. . .
. The plaintiff shall mail the notice to the

defendant’s last-known address or to the address provided on the check or order. If

the defendant pays the check or order prior to the commencement of the action, he

or she is not liable under this section.

SECTION 26. 943.50 (3) of the statutes is amended to read:

943.50 (3) A merchant, a merchant’s adult employe or a merchant’s security

agent who has reasonable cause for believing that a person has violated this section

in his or her presence may detain the person in a reasonable manner for a reasonable

length of time
J . .

,
. . .

. The detained person must be promptly informed of

the purpose for the detention and be permitted to make phone calls, but he or she

.
shall not be interrogated or searched against his or her will hnCnrn

+o

. . .
 bY

merchant, merchant’s adult employe or merchant’s security agent who acts in good

faith in any act authorized under this section is immune from civil or criminal

liability for those acts.

SECTION 27. 943.51(3) of the statutes is amended to read:



1

;

2

3

G41-
t5

36
%
e7

L8

9

10 (:I) This act first applies to actions commenced on the effective date of this
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SECTION 27

943.51 (3) Notwithstanding sub. (2) and except as provided in sub. (3m), the

total amount awarded for exemplary damages and reasonable attorney fees may not

exceed
J

$500 for each violation.

SECTION 28. 943.51(3m%f the statutes is amended to read:

943.51 (3m) Notwithstanding sub. (2), the total amount awarded for

exemplary damages and reasonable attorney fees may not exceed $300 for each
J

violation if the action is brought against a minor or against the parent who has

cust0d.y of their minor child for the loss caused by the minor.

SECTION 29. Initial applicability.

subsection.

SECTION 30. Effective date.
d

(I) This act takes effect on the first day of the 4th month beginning after

publication.

(END)
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G insert 3-20: 1

SECTION 1. 812.37 (1) of the statutes is amended to read:

3 812.37 (1) Except as provided in s. 812.34 (l), the debtor may claim an

4 exemption under s. 812.34 (2) (b), or may assert any defense to the earnings

5 form and delivering or mailing it to the

6 may file an answer or an amended answer

7 period of the earnings garnishment.

History: 1993~1.80;1997a.291. d****NOTE: The amendment of this subsection does not address the addition of s.
812.34 (2) (c)%f the statutes by this bill. Is the debtor required to submit t
and worksheets if he or she is claiming an exemption under s. 812.34 (2) (c
to this question also affects 812.37 (2), 812.38 (2) and 812.44 (4) (form) 3.,
this bill.

8

9

10

11

SECTION 2. 812.44 (4) (form) Kf the statutes is amended to read:
\i

812.44 (4) (form) 1. Your household income is below the federal poverty level?

12
.

 See the enclosed schedules and

13 worksheet to determine if you qualify for this exemption.

History: 1993 s.80,490;1995  ~27,224; 1997 a.35,250,291;~..  13.93 (2)(c).
****NOTE: I add this subdivision to the draft to be consistent with the change made

in s. 812.34 (2) (b) (intro.).d
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I drafted this as a preliminary because of the questions I raise with my ****
in the body of the bill. Please review those notes.

Robert P. Nelson
Senior Legislative Attorney
267-7511
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February 12, 1999

I drafted this as a preliminary because of the questions I raise with my **** NOTES
in the body of the bill. Please review those notes.

Robert P. Nelson
Senior Legislative Attorney
267-7511
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12

h kJTt~c~ner~&.O~ (1)(~),799.01(1)  (d) (intr&,?QQ.01(2),  812.34(1)(a), ,

. 812.34 (2) (b)Wtro.)and 1.,812.37 (1),812.37 (21, 812.bB'(l) (b),812.38 (21,
812.44 (3) (form) 3., 812.44 (4) (form) I., 812.44  (4) (fo=& 814-v (1) .(a),. .
815;18 (3)(k), 895.&5(2), 895:BO (21, 895.80(3)  cb),Q;15.245  (3),9~-~45 (4)~ .

943.50 (3), 9@.51(3).and 943.51(3m); fo repeat and rectrekz  895.80 (3) (a)

snd 895.80 (4); and to cmate 767.69 (1) (p), 812.34  (2) 69; 895.08; 895.80 (3) (c)

and 896.80 (6) of the statutes; relating to: parental liability for acts of their

minor child, recovery of damages for certain criminal actions, increasing the

jurisdictional amount in small claims court, powers of court commissitiners,

garnishment,  attorney fees, exemption from execution of accounts, assignment

of debt, earnings garnishment retail theft and recovery’ in actions involving

worthless checks.

hdpi~ by the &g&dative  R&mce Bureau
bill increases the jurisdictional limit in small claims actions from $5,000
and increases the statutory attorney fee

.
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Under current law, the ekings exemption in earnings garnishment actions
provides that a debtor’s earnings are totally exempt if the debtor’s income is below
the poverty line or if the garnishment would cause that result. Under this bili, a
debtor’s qmings ark totally exempt  if the debtor’s income is below the poverty Line,
but if the garnishment would result in the debtor’s income beiig’below the poverty
line, the amount garnished in limited to the debtor’s income in excess of the pover&

line. The bill requires debtors who claim eariG.ngs exemptions to submit with their
answer to the garnishment the schedules and worksheets, that were given to them
with the garnishment, plus any supporting documents- The bill restricts the
exemption fmm execution for depository accounts to those depository accounts that
are for the debtor’s personal use.

’ The bfl allows any person to assign a debt owed to that puq+en:  ,I The bill kqu.k
the jkx~on assigning a’ debt’to notii the debtor  within 30 days ef &at assignment.

.

.,I
.I: I,‘. ,), ::,.zi:.I’ ..

‘. .,.. ‘. :*. : I .

Current law provides that the total amount a person may receik foi exemplary d
. damages and attorney fees in an action to recover damages rekulting  fkom the. isdance of a ivorthlesa  check or retail theft is limited to $500, This bib, provides that

the $500 limit applies for each violation.

The people of the state of Wisconsin, represented in senate and assembly, do
enact a.8 follows=

I SECTKON  1. 757.69 (1) (p) of the statutes is created to read:

2 ., 757.69 (I) (p) Hold hearings, make findings and issue orders under ~‘812.38.

3’ SECTION 2. 799.01(l)  (c) of the statutes is &ended to read:

4 799.01 (I) (c) Repleuk.  Actions for repbin under ~~810.01 to 810.13 where

5 the value of the property claimed does not exceed

6 SECTION 3. 799.01 (I)‘(d) (intro.) of the statutes is amended to reach
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1

2

7 **.t799.01(I) (d) Other civil a&oo-(intro. Other CI .’

claimed is $&QW $7,50Q or lFs:if the actions or proceedings are:

3’ . SECTION 4. 799.Qlf(%& the statutes is amended to read:

4

6

6

7

8

9

10

11

12

13

14

16

16

17

1s

19

20

21

22

23

24

25

S~IVEUSEO~BMALLCLAIMSPROCED~RE. Attigauthoritymay

re in this chapter in an action to recover a tax from a person liable

where the amount claimed, including interest and penalties, is $5+XN

less. This chapter is not the &elusive procedure for those actions.

N 5. 812.34 (1) (a) of the stitutes is amended to read: ”

312.34 (1) (a) Was ordered by a court under s. 128.2 1 or hy a’court  of bankruptcy

. under !I%& llT USC 1301 et..

SECTXON S; 812.34 (2) (b) (intro.) and 1. of the statutes ark amended to read::
812.34 (2) (h) (intro.) The debtor’s earnings are $&a& exempt from

garnishment under this subchapter if:
.

1.. The debtor’s household income is below the pov-ty lin-

w,,,,,,or

&CTION 7. 812.34 (2) (c) of the statutes is created to read: .

812.34 (2) (c) If a garnishment under this subchapter would result in the

debtor’s household income being below the poverty line, the amount of the

garnishment is limited to the debtor’s household income in excess of the poverty line

before the garnishment is in effect.

‘SECTION 8. 812.37 (1) of the statutes is amended to read:

812.37 (1) Except as provided in s. 81234 (1), the debtor may claim an

exemption under s. 812.34 (2) (b),’ or may assert any defense to the earnings

garnishment, by completing the answer form and delivering or mailing it to the

garnisheedn with thes ClE&des & wo .sheets  nrovl$&$-M&rk r a. 812.36 (4) (Bz
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&XXlON 8

3 .afoftha~tshstedun~s. 812.4414) (fu&. The debtor or debtor’s spouse

4. may file an answer or an amended answer md clswme.n~ at any time before or

5‘. . during the efktive period of the emings garnishment.

---Nom The amendment df this subsection does not address the addition of 8.
812.34 (2) (c) of the statutes by this bill. b the debtnr

She or she js clabhg an isxemption
al30 hffe.cta 812.37 (Z), 812.38 (2)

thisbill. ,.. : ‘. ‘...
,, .,

:, ,- 6. ‘, ‘,’ SECTION 9; 812.37 (2) of the statutes is -ended to.r&c 1: -:.,‘J,  i ,.::., . ,. ::! :,:-. .,., ’ .., .’
;.:- .* . . . . .+-; :;y...I . .I,: j:. . . . 812.37 (2)“,:,?Q+yve~,  the garnish~ rec$yaa ‘a deb@‘ar.q~er :or Fonded:‘G.:..,  . . . :.., .,

I :s .’
..,.answer md the% dw‘I._ - .‘enti& the ,&G&hee”shall,~ ,,.., :,: -.!. . . . s . . -,‘:...:.  ..‘. _......... Y.,.. .::. .

, .’,. :’ *g I ‘mail ,a copy of the answer& the&b&z. , .,I, ,, . . .,. ,. ,,... s.. . _ . ,.’ .*....,, . .
10 - in&&d with th.c answer to the creditor by the end of the 3rd ,busi&s. day after

11

12

13

14

15

16

17

18

19

20

21

22

receiving the debtor’s answer writing on thatcopy the date ofreceipt

of the answer & docud by the garnishee.

SECIXON 10. 812.38 (1) (b)‘of.  the statutes is amended to read:

812.38 (1) (b) The debtor may file with the court a written petition for relief

from the earnings garnishment if the exemption percentage under S. 812.34 is

insufkiant  for the debtor to acquire the necessities of life for the debtor and’his or

her dependents, The-on &,& state with -able snecifcity the gro~&&~
. aanY iz&ludinformation necm to

mlo~ort the netition,

SECTION 11. 812.38 (2) of the statutes is amended to read:

812.38 (2) A motion or petition under sub. (1) may be made at any time during

the pendency  of the earnings garnishment. Within 5 business days after a motion
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1

2

3

‘ 4

or petition’is  filed under sub. (I), the court shall schedule the matter for a hearing

to be held as promptly as practicable. The court shall notify the parties of the time

and place of the hearing. Upon ‘conclusion of the hearing, the court shall mske

imdings of fact and conclusions of law. Ife de- fti!ed to_Dmduce the

6

6

7

m-other. the md the creditor his or her co@
l . .

~amthemgtionof not less a $50.A n  aj&j

8’

9

10

., . . m’ Thecourt

shd ‘make such order as required by these findings kd conclusions. ‘If the order

-its the garnishment to proceed, the date on which the order is served upon the

.ll.

12

‘13

14

. 15

16

17

18

19

20,

21

22

23

garnishee shall substitute for the original date of service of the garnishment upon

the garnishee under s. 812.35 (3) for the purpose of determining any 13-week period

tllnder S. 8’12.35 (5) or (6). A court order shall bind the garnishee frr>m the time the

order is served upon him or her.
. * . .

SECTION 12. 812.44 (3) (form) 3. of the statutes is amended to read:

812.44 (3) (form) 3. Whenever you receive a debtor’s an-er form from the

debtor, mail a copy of the answer form m docume&&&&+r  inclu.&&&h

the answer to the creditor by the end of the 3rd business day after receipt ofthat form.

’Include the date you received the answer fo& on the copy sent to the creditor. .

SECTION 13. 812.44 (4) (form) 1. of the statutes is amended to read:

812.44.(4) (form) 1. Your household income is below the federal poverty level?
.  See.the enclosed schedules and

worksheet to determine if you qualify for this exemption.

0000000000 PAGE 07
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!%CTION 11

. _-ts or othmnts II- to SU~QQ&  a claim for

.

.’

.

*;-NOTE; f add this subdivision to the dntfb tn be consistent with the change  made
ins.81234 (2)(b)(intro.).
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'1 &fXION 14. 812.44(4)(form)3. ofthe statutesis amendedtoread:

2 812.44 (4) (form) 3. At least 25% of your disposable eatnings ‘are assign4  by

' 3 court okder for support.

4 If you quaw for a complete exemption, you must give or mait. a copy- of the

5. ~closd debtoi?‘s  a n s w e r  f o r m  b t h e  g a r n i s h e e d

12

A4

14

1 5

16

17

18

19

20

21

22

23

24

the necessities of life for yourself and’ your dependenti  if your ea&&s are reduced

by this. earnin& giarnishment, you may ask the court in which this earn&s’

gamiahment was filed to increase your exemption or grant you other tilief.. .

IF YOU NEXD ASSISTANCE . . .

CONSULT AN AWRNEY

If you have earnings that are being garnisheed that are exempt or subject to a

defense, the sooner you Ale your answer or seek relief from the court, the sooner such

relief can be provided. This e’arnings garnishment tieeta you: kings in pay ’ .

periods beaning within 13 weeks after it was served on the garnishee. You may

agree in writing with the creditor to extend it for additional 13-week periods until

the debt is paid.
. .

PENALTIES .
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.siXTION x4

If you wrongly claim an exemption or defense in bad ftith, or if the creditor

wrongly objects to your claim in bad faith, the court may order the person who acted

in bad faith to pay court costs, actual damages and reasonable attorney fe&

SECTION  15. 814.04 (1) (a) of the statutes is amended to read: .’
.

814.04 (1) (a) When the amount recovered or,thevalue  of the property involved
. . .

is $&&I@  &QQQ or over, attorney fw shall be !k%Q0$2OO;‘when  it ii h&a than w

& and is $6~0 $l.ooo or over, $60 $150: when it ia less than &iOQ $l.OQQ  and is

$2W $500 or over, $26 m and when it is less than $200&E+  $6!XL&Q..’

.’SECTION 16. 815.18 (3) (k) of the statutes is amended.to read:

815.18 (3) (k) Depository ticcoknts. Depo&.ory accounti in the aggregate due
. 9,of $1,000&u  t 041~ to the &ent ttibtor s eused

is not used as .a business a&U. ‘.

~EcI¶ON  17. 895.035 (2) of the statutes  is amexided to road:, .. . .

895.035 (2) The parent or parents with custody of a’ minor child, in. ~+y

circumstances where he, she or they may not be liable under the common law, are

liable for damages to property, for the cost of repairing or replacing property or

removing the marking, drawing, writing or etching from property regarding, a

violation under s. 943.017, for the value of unrecovered stolen property or for

personal injury attributable to a wilful,  malicious or wanton act of the child. The

parent or parents with custody of their minor child are jointly and severally liable

with the child for the damages imposed under s. 895.80.943.JlZ.  943.24.94X2&
.

m 943.51 for their child’s violation of s. $I-- 94X&J9 4 3  24. 943.26,

943.34,943.395.943.41_,943.50~943.61.

l =Nom Sections
want those added to the list.?
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SECTION 18

1 SECIION 18. 895.08 ofthe statutes is created to read:

2 895-O& Assignments of debt. Any person may assign a debt owed to that

3 person to any other person. The person assigning the debt shall send a notice ti, the

4 debtor of the assignment by mail at the debtor last-known address within 30 days,

5 after the assignment. If the person assigning the debt f@s to send a notice  to the

6 debtor within. the 3O-day period Fequired by this sectiop, ,the assignnknt  isI
7 ,:+-m&&&ive until the noticek sent to the deb$or:  ,- .: :‘,-$,...,I.

.
8 :'._. S&ON 19. 896.@0 (2) of the statutes is amesde$  .to r+d:, . . I ,,,, ,. . , . . . .

13

14

15

16

17

18

19

20

21

22

23

943.34.~9~.9~.~.943.50or943.6isnot~tobrinaobobtaln. r’ . . ‘. .:. .
1 . .sent cw collect Bdeunder I$USI section, . .

-~~N~Seethe****No~~aRers.895.036(2).
@!!ill

5.

SECIION 20. 895.80 (3) (a) of the statutes is repealed tid recreated to read:

895.80 (3) (a) Actu,+I  damages, including the retail or replacement value of

damaged, used or lost property, whichever is greater, for a violation of s. 943.01,

r 943.61. ,

SECTION 21. 896.80 (3) (b) of the statutes is amended to reads

/ .

ts and UiSLSQ&~fees. I
c;

SECTIONS  22. 895.80 (3) (c) of the statutes is created to read: . - t r
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1'

2

3

4

5

6

: 7’

8

: 9

1 0

11

12

13

14

15

16

‘17

18

19

20

21

22

23

24

_  - ,-

r SE&ON 22

. 895.80 (3) (c)’ Exemplary damages of not more, than 3 times the amount

awarded under par. (a). No additional proof is required under this section for an

award of exemplary damages under thi8 paragrqph.

&iXloN 23. 895.80 (4) of the statutes is repealed and recreatedtoread:

895.80 (4) Any recovery under this se&n shall be reduced by the &ount

recovered w reititution under ~8.800.093 and 973.20 .and kh. 938. : .

SECTION 24. 895.80 (6) ofthostatutes is created to read: :.
89580 (6) A person is not criminally liable under s. 943;8b"fpr, any a&on

brought  in g&d faith und.~ thiB eection.

&EC!l!ION 25, 943.246 (3) of the statutes is amended to read: .I

943.246 (3) Notwithstanding sub. (2) (c) and (d), the tot&l amount awarded for

exemplary damages and reasonable attorney fees may not exceed $500 for

SEC%TON 26. 943.245 (4) of the statutes is amended to read:

943.245 (4)’ At least 20 days prior to commencing an act& as specified in s.

801.02, under this section, the plaintiff shall notify the defendant, by mail, of his or

her ink&t to bring the action. Notice of nonpayment or dishonor shall he sexit b&he

payee or holder of the check or order to the drawer by regular mail 

9 . . a The plaintiff shall mail the notice to the

defendant’s lastknown address or to the address provided on the check or order. If

the defendant pays the check or order prior to the commencement of the action, he

or she is not liable under this section.

SECTION 27. 943.50 (3) of the statutes is amended to read:
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1 943.50 (3) A merchant, a merchant’s adult etiploye or a merchant’s security

2 agent who has rksonable cause for believing that a person has violated this section

3 in his or her presence may detain the person  in a reasonable manner for a reasonable
. .

4’ kngth o f  t i m e  ,
5.’ :. .  The detained person must be promptly informed of

,6 the pu+ose  for the detention and be permitted to make phone calls, but he or she

. ., 7.. .
shall not be interrogated or searched against his or her will .,

. ,‘8  T+. - - .’.._i .
I ..9’.. _- . ..., > ,,,,,.v ,,.. .-.: . : :. ..I. .., . _ ” ‘. ” ’ . . :**. . . ., . . . :,.

I. ..l,$ . ., . . faith’ in. any ‘a@ authorized under this decJion is iqmune.from,:,c~$l  or criminal.- i : .- :

13

14'

15

. 16

17
.
18

19

20

21

22

23

24

25

liability for those acts. .

Sxxqxp~ 28. 94X51(3) of the statutes is amended to read:

9&X51(3) Notwithstanding sub. (2) and except as provided in sub. (3x114 the

total &ount awarded for exemplary damages and reasonable attorney fees may not
. .exceed $500 for%acha

SECTION 29. 943.61(3m) of the statutes is amended to read:
’

943.51 (3m) Notwithstanding.  sub. (2), the total amount awarded for

exemplary -damages and reasonable attorney fees may not exceed $300 for_eia;ch

violatim if the action is brought against a minor or against the parent who has

custody of their minor child for the loss caused by the minor.

SEcnrON30,rniti~applicability.

(1) This act f tUS applies to actions commenced on the effective date of this

subsection.
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1. SECTXON 31. Effective date. .

: . 2 (1) This act takes ef%ct bn the iirst day of the 4th month beginning af+r

3 ..pblication. ’

4' .',' (END)
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COURTS ANDPR&EDURE + * 6
CIRCIJIT COURTS

Current law provides for limited payment of attorney fees by the unsuccessful
litigant to the successful litigant in all civil actions. In a civil action concerning
money damages or property, the successful litigant is entitled to attorney fees based
on the following schedule:

Under $200 $ 15

This bill changes the amount of attorney fees allowed in these cases as follows:

Greater than $5,000
$1,000 to $5,000

es certain disbursements, such as those made
the costs of certified copies of pub1
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ASSEMBLY BILL 133

recoverable by the successful litigant, but are limited to $50 for each item. This bill
expands the list of disbursements that are recoverable to include such’items as
overnight delivery and facsimile transmissions and increases the limit to $100 for
each item. The bill also increases the amount that a successful litigant may recover
forthe cost of each expert witness testifying on behalf of the successful lit
$100 to $300 and for filing a motion from $50 to $300.

Under current la
commencing a civil ac
actions, the clerk is als
Four-sevenths of the $7 fe
administration to develop
Two-sevenths of the $7 fee
courts for the operation of
automated information
remaining $1 of the fee

This bill raises th
additional $2 of each fe
the operation of the
information systems

f circuit court collects a fee from ti person
rnishment, small claims and forfeiture
ct a $7 justice information system fee.
the costs incurred by the department of
automated justice information system.

pay the costs incurred by the director of state
it court, court of appeals and supreme court

for the payment of interpreter fees. The
a specified purpose.

n system fee from $7 to $9 and uses the
urred by the director of state courts for
appeals and supreme court automated

of interpreter fees.

PUBLIC DEFENDER

Under current law, the s
representatfon  to indigent persons
cases. The SPD assigns cases
or local private attorneys. A st
to meet an annual caseload standar
2000, the SPD may exempt up to t
annual caseload standards based
assigned duties.

defender (SPD) provides legal
delinquency and certain related
neys in the agency’s trial division

in the trial division is expected
bill provides that, beginning on July 1, -
attorneys in the trial division from the

d of those attorneys to perform other -

OTHER COURTS PROCEDURE

Under current law, of agriculture, trade and consumer
protection (DATCP)  administe certain consumer protection and trade
practices laws. These laws prohibiting or regulating methods of
competition, fraudulent repres fraudulent drug advertising, prize notices,
mail-order sales, purchases es and dairy products from farmers and
advertising of telecommuni ces. They also include laws relating to
weights and measures. A o have violated one of these laws is subject
to a forfeiture or a fine.

This bill requires a c assessment equal to 15% of the fine or
forfeiture if the court impose lure for a violation of any of these laws
or local ordinances enacted pursuant to these laws. The assessments that are



943.24 Issue of worthless check.

(1) Whoever issues any check or other order for the payment of not more than $1,000 which, at the
time of issuance, he or she intends shall not be paid is guilty of a Class A misdemeanor.

(2) Whoever issues any single check or other order for the payment of more than $1,000 or whoever
within a U-day period issues more than one check or other order amounting in the aggregate to more tban
$1,000 which, at the time of issuance, the person intends shall not be paid is guilty of a Class E felony.

_ (3) Any of the following is prima facie evidence that the person at the time he or she issued the check
or other order for the payment of money, intended  it should not be paid:

(a) Proof that, at the-time cf issuance, the person did not have an
account with the drawee; or

(b) Proof that, at the time of issuance, the person did not have sufficient funds or credit
with the drawee and thattheperson.&&xi to pay the check or other order within 5 ., /’‘J,, j
days after receiving w&ten notice of nonpayment or dishonor delivered by regular ,

(c) Proof that, when presentment was made within a reasonable time, the person did not
have sufficient fimds or credit with the drawee and the person failed to pay the check
or other order within 5 days after receiving written notice of nonpayment or dishonor
delivered by regulcv  muil  to either theperson’s i&t known crcddies,  or to the
a&kss prvvidkd  on the che&of  other order.

(4) This section does not apply to a postdated check or to a check given for a past consideration,
except a payroll check.

(5) (a) In addition to the other penalties provided for violation of this section, a judge may order a
violator to pay restitution under s. 973.20 .

(b) In actions wnccrning.violations  of ordinances  in conformity with this section, a judge
may order a violator to make restitution under s. 800.093 .

(4 Ifthe court orders restitution under pars. (a) and (b), any amount of restitution paid to
the vietim under one of those paragraphs reduces the amount the violator must pay in restitution to that
victim under the other-paragraph.

History: 1977 c. 173; 1985 a. 179; 1987 a. 398; 1991 a. 39,40; 1993
a. 71.

Grace period under (3) does not transform issuance of worthless check into debt for which one may
not be imprisoned under Art. I, sec. 16. Locklear v. State, 86 Wis.2d 603,273 NW 2d 334 (1979)..
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1 799.01(l) (c), 799.01(l) (d) (intro.), 799.01(2), 812.34 (1)

2 812.38 (1) (b), 812.38 (2),

(form) 3., 814.04 (1) (a),

.943.245 (3), 943.245 (4),

5 and recreate 895.80 (3)

’6 and 895.80 (4); and to create 757.69 (1) (p), 812.34 (2) (c), 895.08,895.80 (3) (c)
..-

7 --_,--and 395.80 (6) of the statutes; relating to: parental liability for acts of their
---_-.----. -. ..- __. -_-.

8 minor child, recovery of damages for certain criminal actions, increasing the

9 jurisdictional amount in small claims court, powers of court commissioners,

10 garnishment, attorney fees, exemption from execution of accounts, assignment

11 of debt, earnings garnishment retail theft and recovery in actions involving

12 worthless checks.
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Under current law, the earnings exemption in earnings garnishment actions
provides that a debtor’s earnings are totally exempt if the debtor’s income is below
the poverty line or if the garnishment would cause that result. Under this bill, a
debtor’s earnings are totally exempt if the debtor’s income is below the poverty line,
but if the garnishment would result in the debtor’s income being below the poverty
line, the amount garnished is limited to the debtor’s income in excess of the poverty
line. The bill requires debtors who claim earnings exemptions to submit with their
answer to the garnishment the schedules and worksheets that were given to them
with the garnishment, plus any supporting documents. The bill restricts the
exemption from execution for depository accounts to those depository accounts that
are for the debtor’s personal use. 4‘

The bill allows any person to assign a debt owed to thL&&
$3, CT f ;;e* p $ *ii,
4 The bill requires

9the person assigning a debt to notify the debtor within 30 days o that assignment.
Under the bill, if the notice is not sent within 30 days, the assignment is ineffective
until the notice is sent. [z X t id<~~~rl  d SZ~>+CC! 74~ ~JckkL S\K~ 2 f* f

Under current law, a person who suffers damage as a result of certain crimes
against property may sue the person that caused the damage. Currently, the person
may recover treble damages plus the costs of the investigation and litigation. Under !
the bill, the person may recover his or her actual damages, including the value of the i
damaged property, the court costs, the costs of the investigation and litigation, ,;
including attorney fees and the value of the time spent by an employe, and exemplary !
damages of not more than three times the amount of actual damages. Any recovery 1
is reduced by any amount received as restitution. . f ’

Current law provides that the total amount a person may receive for exemplary,,/
damages and attorney fees in an action to recover damages resulting from the
issuance of a worthless check or retail theft is limited to $500. This bill provides that
the $500 limit applies for each violation.

_+/---*
-=---- -

1 SECTION 1. 757.69 (1) (p) of the statutes is created to read:

2 757.69 (1) (p) Hold hearings, make findings and issue orders under s. 812.38.

3’ SEC~ON 2. 799.01 (1) (c) of the statutes is amended to read:

4 799.01(l)  (c) Repleuins. Actions for replevin under ss. 810.01 to 810.13 where

c9
$/o, L’d$,

-2 ’
the value of the property claimed does not exceed $5$W$@5~r-~.--

6 SECTION 3. 799.01(l)  (d) (intro.) of the statutes is amended to read:
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SECTION 3

actions. (intro.) Other civil actions where the amount

less, if the actions or proceedings are:

799.01 (2) of the statutes is amended to read:

) PERMISSIVE USE OF SMALL CLAIMS PROCEDURE. A taxing authority may

ocedure in this chapter in an action to recover a tax from a person liable

ax where the amount claimed, including interest and penalties, is $5#0

or less. This chapter is not the exclusive procedure for those actions.

SECTION 5. 812.34 (1) (a) of the statutes is amended to read:

812.34 (1) (a) Was ordered by a court under s. 128.21 or by a court of bankruptcy

under Title 115 USC 1301 $P+.& /a3/
.-

SECTION 6. 812.34 (2) (b)

15

16

17

18

19

21

22

i3 ’
t-1

24

25

W; or 3

SECTION 7. 812.34 (2) (c) of the statutes is created to read:
f4@ 65, f 2 0 % &f- yqp P,/.I&& .g ‘dlJ,,,,//,

812.34 (2) (c) If# garnishmen$under  this subchapter would result in the ji+‘pw

debtor’s household income being below the poverty line, the amount of the

garnishment is limited to the debtor’s household income in excess/of the poverty line

before the garnishment is in effect.
<

SECTION 8. 812.37 (1) of the statutes is amended to read:

812.37 (1) Except as provided in s. 812.34 (11, the debtor may claim an \/
& Ah /‘Ff 4 Me #is? fl b--e 2-f Gwkf @=f<fl&$ I’ ,‘. 812 I 2 yfi)fs-/

exemption u~~34-(2>-(b);  or may assert any defense to the earnings -‘.
d /I-

garnishment, by completing the answer form and delivering or mailing it to the

garnishee, along with the schedules and worksheets provided under s. 812.35 (4) lb)



/

ii
‘-.._

-1---
,/

J., 'i

\
’ ,,
\\..d’

/-----
/

/
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SECTION 8

1 and anv other documents supporting his or her answer, such as a wage statement,

2 a court order regarding the pavment of support or a document showing the receipt

3 of anv of the benefits listed under s. 812.44 (4) (form) 2. The debtor or debtor’s spouse

4 may file an answer or an amended answer and documentation at any time before or

5 during the effective period of the earnings garnishment.

\
\

6 SECTION 9. 812.37 (2) of the statutes is amended to read:

7

8

9

10

11

12

13

14

16

812.37 (2) Whenever the garnishee receives a debtor’s answer or amended

answer and the schedules. worksheets and other documents, the garnishee shall

mail a copy of the answer, schedules. worksheets and anv other documents the debtor

included with the answer to the creditor by the end of the 3rd business day after

receiving the debtor’s answer and documents, writing on that copy the date of receipt

of the answer and documents by the garnishee.

SECTION 10. 812.38 (1) (b) of the statutes is amended to read:

812.38 (1) (b) The debtor may file with the court a written petition for relief J
c?) (0 )m

from the earnings garnishment if the exemption percentage under s. 812.3 - is
N

insufficient for the debtor to acquire the necessities of life for the debtor and his or

17 her dependents. The petition shall state with reasonable specificity the grounds for

18 the relief requested and shall include any additional information necessarv to

19 sunnort the netition.

20 SECTION 11. 812.38 (2) of the statutes is amended to read:

21 812.38 (2) A motion or petition under sub. (1) may be made at any time during

22 the pendency  of the earnings garnishment. Within 5 business days after a motion
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SECTION 11

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

2 2

23

or petition is filed under sub. (l), the court shall schedule the matter for a hearing

to be held as promptly as practicable. The court shall notify the parties of the time

and place of the hearing. Upon conclusion of the hearing, the court shall make

findings of fact and conclusions of law. If the debtor has failed to produce the

schedules and worksheets or other documents necessary to support a claim for

exemntions or other defenses. the court shall award the creditor his or her costs

related to the motion in an amount of not less than $50. An award under this

subsection may not substitute for or renlace an award made under sub. (3). The court

shall make such order as required by these findings and conclusions. If the order

permits the garnishment to proceed, the date on which the order is served upon the

garnishee shall substitute for the original date of service of the garnishment upon

the garnishee under s. 812.35 (3) for the purpose of determining any 13-week period

under s. 812.35 (5) or (6). A court order shall bind the garnishee from the time the

order is served upon him or her.

SECTION 12. 812.44 (3) (form) 3. of the statutes is amended to read:

812.44 (3) (form) 3. Whenever you receive a debtor’s answer form from the

debtor, mail a copy of the answer form and any documents the debtor included with

the answer to the creditor by the end of the 3rd business day after receipt ofthat form.

Include the date you received the answer form’on the copy sent to the creditor.

SECTION 13. 812.44 (4) (form) 1. of the statutes is amended to read:

812.44 (4) (form) 1. Your household income is below the federal poverty level7

t tn ho ppen. See the enclosed schedules and

worksheet to determine if you qualify for this exemption.
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SECTION 14

SECTION 14. 812.44 (4) (form) 3. of the statutes is amended to read:

812.44 (4) (form) 3. At least 25% of your disposable earnings are assigned by

court order for support.
3

‘.

-....e_l.-l-*-

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

If you qualify for a complete exemptio , you must give orinail a copy of the
At

enclosed debtor’s answer form to the garnishee, alone with the schedules and

worksheets and anv other documents sunnortine:  vour answer. such as a wage

statement. a court order regarding the navment of sunnort or a document showing

the receipt of any of the benefits listed under paragraph 2 above in order to receive

that increased exemption.

If your circumstances change while the garnishment is in effect, you may file

a new answer at any time.

If you do not qualify for a complete exemption, but you will not be able to acquire

the necessities of life for yourself and your dependents if your earnings are reduced

by this earnings garnishment, you may ask the court in which this earnings

garnishment was filed to increase your exemption or grant you other relief.

IF YOU NEED ASSISTANCE

CONSULT AN ATTORNEY

If you have earnings that are being garnisheed that are exempt or subject to a

defense, the sooner you file your answer or seek relief from the court, the sooner such

relief can be provided. This earnings garnishment affects your earnings in pay

periods beginning within 13 weeks after it was served on the garnishee. You may

agree in writing with the creditor to extend it for additional 13-week periods until

the debt is paid.

PENALTIES
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SECTION 14

If you wrongly claim an exemption or defense in bad faith, or if the creditor

wrongly objects to your claim in bad faith, the court may order the person who acted

in bad faith to pay court costs, actual damages and reasonable attorney fees.- - - - - -
/%&G,-l5.

“7 -‘-
814.04 (1) (a) of the statutes is amended to read:

.
i ---l- - -

8 14.04 (1) G)When- the. amount recovered or the value of the property involved- - -- -
is $QXN $3,000 or over, attorney fees~h‘al-l-be $&+I $200; when it is less than $&UN. .

$3.000 and is $590 $1,000 or over, $50 $150; when it is l&than-$%@$l.OOO  and isI._
$2QQ $500 or over,.@5 $75; and when it is less than $~o@$As $500..-- --..--.I--___- “.-mm.- --__ __ ..__ _ __ _ .-. -_--_

‘9;. ,‘a ! 9
s *

...z-+F” 10

11

12

13

14

15

16

17

18

19

20

21

22

23

SECTION 16. 815.18 (3) (k) of the statutes is amended to read:

815.18 (3) (k) Depository accounts. Depository accounts in the aggregate value

of $1,000, but only to the extent that the account is for the debtor’s personal use and

is not used as a business account.

SECTION 17. 895.035 (2) of the statutes is amended to read:

895.035 (2) The parent or parents with custody of a minor child, in any

circumstances where he, she or they may not be liable under the common law, are

liable for damages to property, for the cost of repairing or replacing property or

removing the marking, drawing, writing or etching from property regarding a

violation under s. 943.017, for the value of unrecovered stolen property or for

personal injury attributable to a wilful, malicious or wanton act of the child. The

parent or parents with custody of their minor child are jointly and severally liable

with the child for the damages imposed under s. 895.80. 943.212. 943.24, 943.245
3 v’s< f.z.2~ 4y3,+ 9 4 v3,

QE 943.51 for their child’s violatioK of s. 943.Ol.&R.20.&.

943.34. 943.395.943.41,943.50 or 943.61.

an,d.  943.30 are new~y,cr&ted  criqs: *I% ~9.0~
ef cc.
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SECTION 18

1

2

3 personto any other person. The person assigning the debt shall send a notice; the

4

J 5

0 6

SECTTON 18. 895.08 of the statutes is created to read:. .._ _. .._.---.-.A-~
895.08 Assignments of debt. Any person may assign a debt owed to that

11.
. . .

debtor of the assignment by mail at the debtor la&known adpss/githin  30 days-\ _%--, ^_A’
after the assignmentC.$f  the person assigning the debt

lL_ /
faiIs,to send a notice to the

\ ,.* ‘A
debtor within the 30-day-period  required by this ‘Isection>the assignment is _ _ _e- .

\ ‘;
1.

ineffective until the notice is sent to the debtor.- - ..---“,-.--TV.  _...

9
:-

if= 10

Jlfi
‘.
12

13 ‘.I
\ .

14

19

20

21

22

23

who suffers damage or loss to prove h;O
t 1

943.34. 943.395. 943.41. 943.50 or 943.61 is not reauired to bring an action. obtain

a~ud-gment  or collect on that judgment under this section.
\//A-

q y‘j. d’//,

c\

pi% 3 ‘2/’

***,@&Tti&%ti~*~*,~~O@  a&ik~~89~~@~+(~~)t~ $2 y;, 0 '?4 /.
-_--___- - -7 ‘4 ,^--

SECTXON 20. 895.80 (3) (a) of the statutes is repealed and recreated to read:

895.80 (3) (a) Actual damages, including the retail or replacement value of

damaged+y3ed ;; lost property, whichever is greater, for a violation of s. 943.01,
,p

943.20,
.r I

943.21, 943.24, 943.26, 943.34, 943.395, 943.41, 943.50 or 943.61.
!,

yyqiyi$z+‘“;*E;tig$.  q~~.o~&@i--- ,.

SECTION 21. 895.80 (3) (b) of the statutes is amended to read:

895.80 (3) (b) All costs of investigation and litigation that were reasonablyI.
incurred, includinp  the value of the time snent bv anv emnlove or agent of the victim,

court costs and reasonable attornev fees.

SECTION 22. 895.80 (3) (c) of the statutes is created to read:
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SECTION 22

1 895.80 (3) (c) Exemplary damages of not more than 3 times the amount

2 awarded under par. (a). No additional proof is required under this section for an

3 award of exemplary damages under this paragraph.

4 SECTION 23. 895.80 (4) of the statutes is repealed and recreated to read:

5 895.80 (4) Any recovery under this section shall be reduced by the amount

6 recovered as restitution under ss. 800.093 and 973.20 and ch. 938.

SECTION 24. 895.80 (6) of the statutes is created to read:

895.80 (6) A person is not criminally liable under s. 943.30 for any action

good faith under this section.

12

13

14

15

16

17

18

19

20

21

22

23

24

SECTION 25. 943.245 (3) of the statutes is amended to read:

943.245 (3) Notwithstanding sub. (2) (c) and (d), the total amount awarded for

exemplary damages and reasonable attorney fees may not exceed $500 for each

violation.

SECTION 26. 943.245 (4) of the statutes is amended to read:

943.245 (4) At least 20 days prior to commencing an action, as specified in s.

801.02, under this section, the plaintiff shall notify the defendant, by mail, of his or

her intent to bring the action. Notice of nonpayment or dishonor shall be sent by the

payee or holder of the check or order to the drawer by regular mail m
. .h clTorllnv+&v .V.

. .htm . The plaintiff shall mail the notice to the

defendant’s last-known address or to the address provided on the check or order. If

the defendant pays the check or order prior to the commencement of the action, he

or she is not liable under this section.

SECTION 27. 943.50 (3) of the statutes is amended to read:
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1 . 943.50 (3) A merchant, a merchant’s adult employe or a merchant’s security

2 agent who has reasonable cause for believing that a person has violated this section

3 in his or her presence may detain the person in a reasonable manner for a reasonable

4 length of time +r\ a pea~&&~, or to m

5 . The detained person must be promptly informed of

6 the purpose for the detention and be permitted to make phone calls, but he or she

7 shall not be interrogated or searched against his or her will 

8

11

12

13

14

15

16

17

18

19

merchant, merchant’s adult employe or merchant’s security agent who acts in good

faith in. any act authorized under this section is immune from civil or criminal

liability for those acts.

SECTION 28. 943.51 (3) of the statutes is amended to read:

943.51 (3) Notwithstanding sub. (2) and except as provided in sub. (3m), the

total amount awarded for exemplary damages and reasonable attorney fees may not

exceed $500 for each violation.

SECTION 29. 943.51(3m) of the statutes is amended to read:

943.51 (3m) Notwithstanding, sub. (2), the total amount awarded for

20 exemplary damages and reasonable attorney fees may not exceed $300 for each

21 violation if the action is brought against a minor or against the parent who has

22 custody of their minor child for the loss caused by the minor.

23 SECTJON 30. Initial applicability.

24 (1) This act first applies to actions commenced on the effective date of this

25 subsection.
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SECTION 31

1 SECTION 31. Effective date.

2 (1) This act takes effect on the first day of the 4th month beginning after

3 publication.

4 (END)
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----.  _..

bonucleic acid data bank of sex offenderq,h’um

the supervision of DOC.
particigant in the co

provide an average

-8 ,--- -- -_*-.-  L--is,-r  .,-. ,---.+-.*f : *___ _. ̂ _ ” _~

litigant to the successful litigant in all civil actions. In a civil action concerning
money damages or property, the successful litigant is entitled to attorney fees based
on’thti following schedule: ’ .! . . _I

L.
Amount recovered i oalue  of vrvvertv

,‘,
i .a. , Fee j; ’ , ’ j. I
: ’ *. :: $1,000 or more i ‘i .L .’ $100 .j .,

-, ,,I( ,,* ,  ‘$50oto$999.99 . . ,” $ FO” ’ ”

$200 to $499.99 $ 25 .‘, (
Under $200 $ 15

I This bill changes the amount of attorney fees allowed in these cases as follows:

Amount recovered/value of vroverty Fee.dHe@d/  .
3: . ..:.. $500 ’

*t (‘r $ 3 0 0 . JI .-. :..... . .
’

1
f $100 ’ 5

’ The bill also increases the amount of attorney fees recoverable in civil cases that
do not involve money

.1 : Under current law, in civil cases certain disbursements, such as those made for
the costs bf certified copies of public papers or records, postage and depositions, are

h
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recoverable by the successful  litigant, .btit are iimited to $60 for each item. This bill
expands the list df*disbmsements  that are; recoverable to include such items as
overnight delivery and facsimiie  transi&s&is and increases the limit to $100 for
each item. The bill also increases the amount thata successful litigant may recover

Under current law, when the clerk of circuit court collects a fee fY
mencing a civil actioni including garnishment, smah claims an
ns, the clerk is also required to collect a $7 justice information

evenths of the $7 fee is used to pay the costs
tration  to develop and operate the automated justice

ths of th&$7 fee is iised to pay the costs incurred
ion of the circuit court, court
on systems and for ‘the payment of

oeti not have a specified purpose.
justice infoimation system

f& to pay the cost~~incurred
ircuit court, court of appeals and su reme court automated

for the payment of interpreteyf6es.

Under current law,
representation to indigent per
cases. The SPD assigns cases el
or local private attorneys. A staff  a
to meet an annual caseload stand
2000, the SPD may exempt up to
annual caseload standards bas
assigned duties.

PD)’ provides legal
ncy and certain related
e agency’s trial division
d division is expected

provides that, beginning on July 1,
rneys in the trial division from the
of those attorneys to perform other

.H

the department of trade and consumer
er protection and trade

ing, prize notices,
m farmers and

. . se~&es~ They.eirlao  i inc
s A person fotmd to have violated one of

requires a court to impose an assessment equal to
court imposes a fine or forfeittire  for a violation o

or local’ ordineinces~  enacted ptrrsuant  to, these laws, 1’ The assessments that are
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1 insert 3-10:
i%

2 SECTION 1. 812.34 (2) (a) of the statutes is amended to read:
J

3 812.34 (2) (a) Unless the court grants relief under s. 812.38 (2) or par. (b) or (cl

4 applies, 80% of the debtor’s disposable earnings are exempt from garnishment under

5 this subchapter.

HIstory:  1993 a. 80.
6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

insert 6-3:

q
dIf the garnishment of 20% of vour disnosable income would result in the income

of vour household beinp below the poverty line, the earnishment is limited to the

amount of your household’s income in excess of the novertv line.

insert 64:

d0
I?

or for a limit on the amount of the garnishment to the amount that vour

household’s income exceeds the novertv line %

insert 9-9:

SECTION 2. 943.24 (3)
SC

(b) of the statutes is amended to read:

943.24 (3) (b) Proof that, at the time of issuance, the person did not have

sufficient funds or credit with the drawee and that the person failed within 5 days
Jafter receiving written notice of nonpayment or dishonor to pay the check or other

order, delivered bv regular mail to either the nerson’s lastknown address, or to the

address nrovided on the check or other order; or

History:  1977c.  173; 1985a  179; 1987a. 398; 1991 a. 39,40;  1
23 qSECTION 3. 943.24 (3) (c) o The statutes is amended to read:
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1 943.24 (3) (c) Proof that, when presentment was made within a reasonable

2 time, the person did not have sufficient funds or credit with the drawee and the

3 person failed within 5 days after receiving written notice of nonpayment or dishonor

4 to pay the check or other order, delivered bv regular mail to either the nerson’s

5 /last-known address, or to the address nrovided on the check or other order.

History: 1977 c. 173; 1985 a. 179; 1987 a. 398; 1991 a. 39,40;  1993 a. 71.



telephoning,. electronic communicationsi  facsimile transmissions and express m

overnight delivery; depositions including copies; plats and photographs, not

exceeding !$%I $100 for each item; an expert witness fee not exceeding $UJQ $300 for

each expert who testifies4 exclusive of the standard titness fee and mileage which

shah also be taxed for each expert; and‘in actions relating to or affecting the title to

lands, the cost of procuring an abstract of title to the lands. Guardian ad litem fees

shah not be taxed as a cost or disbursement..
A?

SECFON $@. 814.07 of the statutes is amended to read:

814.07 Costs on motion. Costs may be allowed on a motion, in the discretion

of the court orjudge, not exceeding $ae$300,  and may be absolute or directed to abide* .
the event of the action.-_-_-- --__ ii.qd -+=--J~> -__“_ ._ _ .--*--__-+__  ____-_ ---.- ------.,. ,*--.--r*c--,-----

12 SECTION 3094. 814.60&Q (a) of the
z /

13 81460 (2) (a) Penalty assessment i
‘;

14 SEcTICd3~96. 814.60 (2) (ai) of the sta
“=.

15 814.60 (2) (aij”Cpnsumer  information osed by a. 100.261.
-..

1999 s 2000

i&i.& .
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SECTION 3992

SECTION 3096. 814‘:613,of  the statute
I

U4.613 Fees for d1&~&&1ic~~&2e
/iN-.-‘.  bi<equire i person to pay aJee upon or

y/+- I’
. . --.

pers~n~~parritiilg’privi!ege  tihd& B. 345.47(~)j.600.09  (l)‘(c),‘860.095  (4) (b) 4., ’

/;*
-_ J ‘-\ 1

938.17 (2) (d), 938.34?8)  or 938.343 (Z), ifthe operating.privi~ege’\kas’suspended  or ’
.A

21 ‘\revoked solelyfor failure to pay a foffeiture,ifriposed for violating  an ordinance that,c-/ <a
22 is unre a&d to the violator’s operationYofa  &&or vehiW The aindunt,of the fee may

b
‘\

23
‘1

notexceed the amount that the/c@& is required to pay under s.’ 85.135. “Y....

24 .. 1’. SECTION 3097; 814.63 @‘f(a) of the statutes is amended to read: I
P

2 5 814.63 (3) (a) Penalty assessment imposed by a. US&87 757;05.1!
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. cr

~&p+-rys/t.~ ! .
.

er person, including a debt

^- I
v2&& I.

“y;
assignment shall be in writing for consideration and shall state the amount

owed to the original creditor, the name of the debtor and the name of the person to
whom the debt is assi

attomey6fees and costs to the
,

at the debtor’s last known a

notice is sent to the debtor.
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\/I made some changes in ss. 812.34 (2) (a) and(c), 812.37 (1) and 812.44 (4) (form) 3.
to clarify the language related to the limited reduction in the garnishment when the
householpme dips b low the poverty linztid

I adc$ome crimes in ss.
f?

I/
95.035 (2)@ (2) and (3) (a).

I made changes in s. 895.085s  proposed, to comply with our drafting conventions.
I did not add the phrase, “but not limited to” after “including” in s. 895.80 (3) (a),/

because that phrase is redundant.
The changes made to 6

J. 943.24 (3) (b) and (c) appear to limit the way notice of
nonpayment can be made, to only delivery of regular mail. Thus, for example, the bank
could not hand the notice to the person while he or she was at the bank. Also, the
proposal did not change the requirement that the person actually received the notice.

Robert l? Nelson
Senior Legislative Attorney
Phone: (608) 267-7511
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September 8,1999

I made some changes in ss. 812.34 (2) (a) and (c), 812.37 (1) and 812.44 (4) (form) 3.
to clarify the language related to the limited reduction in the garnishment when the
household income dips below the poverty line.

I added some crimes in ss. 895.035 (2) and 895.80 (2) and (3) (a).
I made changes in s. 895.08, as proposed, to comply with our drafting conventions.
I did not add the phrase, “but not limited to” after “including” in s. 895.80 (3) (a),

because that phrase is redundant.
The changes made to s. 943.24 (3) (b) and (c) appear to limit the way notice of

nonpayment can be made, to only delivery of regular mail. Thus, for example, the bank
could not hand the notice to the person while her or she was at the bank. Also, the
proposal did not change the requirement that the person actually received the notice.

Robert P Nelson
Senior Legislative Attorney
Phone: (608) 267-7511
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September 8,1999 .

I made some changes in BE. 812.34 (2) (a) and Cc), 812.37 (1) and 812.44 (4) (form) 3.
to clarify the language relat;ed  tc the limited reduction in the garnishment Hihen the
household income dips below the poverty line. F;ne

I added some crimes in ss. 895.035 (2) and 895.80 (2) and (3) (a). F < *a ’
I made changes in s. 895.08, a6 proposed, to comply with our drafting conventions. F,‘ec
I did not add the phrase, %ut not limited to’ after ‘including” in s. 895.80 (3) (a),

because that phrase is redundant. Fin&
The changes made to s. 943.24 (3) (b) and (c) appear to limit the way notice of

nonpayment can be made, to only delivery of regular mail. Thus, for example, the bank
could not hand the notice to the person while her or she wag at the bank Also, the
‘proposal did not change the requirement that the person actually received the no ice.

eata QroLh

Robert P. Nelson
Senior Legislative Attorney
Phone: (608) 267-7511 ice,

7
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1 9 9 9  B I L L

km ACT to reped 814.04 (1) (b); to OWN m.oi (1) CC), ms.qi (I) (d) (intro.),

799,01(2),  812.34 (1) (a), 812.34 12) (a), 812.34 (2) (b) l., 812.47 (l), 812.37 (21,

812.38 (1) (II), 812.38 (21, 812.44 (3) (form) 3., 812.44 (4) (form) l., 812.44 (4)

(form) 3., 814.04 (1) (a), 814.04 (2),814,07,815.18  (3) (k), 896.035 (2), 895.80 (2),

895.80 (3) b), 943.24 (3) O&943.24 (3) Cc?, 943.245 (3),943.245 (4),943.50  (i,,

943.51(3)  and 943.51(3nh);  to repeal and recreate 895.80 (3) (a) and 895.80

(4); and to &IS& 757.69 (1) (p), 812.34 (2) (cl, 895.08,895.80 (3) (c) and 895.80

(6) of the statutes; relating to: parental liability for acts of their minor child,

recovery of damages for certain criminil actions, increasing the jurisdictional 1

amount in small claims court, powers of court commissionew,  garnishment,

attorney fees, exemption fnxn execution of accounts, assignment of debt,
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1 earnings garnishment retail theft and recovery in actions involving worthless

2 checks.

Amalyeie by the Legislcrtr’ve Refirence Bureau
This bill increases  the jurisdictional limit in small  claims actions from $5,000

to $10,000.
Current law provides for limited payment of attorney’fees by the unsuccessful

litigant to the successful litigant in all civil actions. Iri a civil action concerning
money damages or property, the successful litigant is entitled to attorney fees based
on the following schedule:

$1,000 or more
$500 to $999.99 $50 ,
$240 to $499.99
Under $200

$ 25

$ 15

The bill also increases the amount of attorney fees recoverable in civil cases that

This bill changes the amount of attorney fees allowed in these ca6es as follows:

costs of certified copies of public papers or records;postage  and depositions, are&h~~Kerable by the successful litigant, but are limited to $50 for each item. This bill
expands the list of disbursements that are recoverable to include such items as
overnight delivery and facsimile transmissions and increases the limit to $100 for
each item. The bill also increases the amount that a successful litigant may recover
for the cost of each expert witness testifying on behalf of the successful litigant from
$100 to $300 and for filing a motion from $50 to $300.

Under current law, the earnings exemption,in earn&s garnishment actions
provides that a debtor’s earnings a.~ totally exempt if the debtor’s income is below
the poverty line or if the-garnishment would cause that resuIt. Under this bill, a
debtor’s earnings are totally exempt if the debtor’s income is below the poverty line,
but if the garnishment would result in the debtor’s income being below the poverty
line, the amount garnished is limited to the debtor’s income in excess of the poverty
line- The bill requires debtors who claim earnings exemptions to submit with their
answer to the garnishment the schedules and worksheets that were given to them
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5

6

. 7

8

9
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ey&

(a) When the amount Bvered or the value of the

attorney fees shall be $MO &QQ; when it is less than

SECTION 17. 814.04 (1) (b) of the st&utes is repealed.

I.2 SECXTON 18. 814.04 (2) of the statutes is amended to’read:

13 814.04  (2) D~SBURSEMENTR All the necessary disbursements and fees allowed

114 by law; the comp’ensatioh  of referees; a reasonable disbursement for the setice of

15 process or other papers in an action when the’same are served by a person authorized

16 by law other than an off&r, but the item may not exceed the authorized sheriffs fee

17

18

19

for the same service; amounts actually paid out for certified& copies of
.papers and records in any pbblic oflice; postage, B ghotocoDvl‘ng,

i I . . .telephoninft.nc.  v . .
7 and express go

20

21

, .pverrj,,&t dellvery; depositions including copies; plats and photographs, ndt

exceeding $50 JlOQ for each item; ati expert witness fee not exceeding $SO &!QQ for

22 each expert who testifies, exclusive of the standard witness fee and mileage which

23 shall also be taxed for each expert; and in actions relating to or afkting the titie to

24 lands, the cost of procuring an abstract of title to the lands. Guardian ad litem fees

25 shall not be taxed as a cost or disbursement.
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SECTTON  22. ’ . :x

1 (2) An assignee taking assignment of a debt under this section shall take the

2 assignment of the debt in his or her own name as real parties in interest for the

3’ - $i.rqkkQ Wofbillin&, cblledicn and brirrging  suit @ his or her own name. No suit

4 regarding an assigned debt may be instituted on behalfofa collection agency in any

5- court unless the collection agency appears by aduly author&d and licensed attorney

6 at law. When a suit is e&ion,  the court may authorize

‘7 pay&W of reason gparty, - ,

8 (3) The pe

9 debtor of the assi

1 0 calendar days after making the assignment, If the p&s

11 to send a notice to the debtor within the time period required

12 assignment may not be effective until the notice is sent to the debtor.

13 ' SECTXON 23. 895.80 (2) of the statutes is amended to read:

14

15

16

895.80 (2) The burden of proof in a civil action under sub. (1) is with the person
. . .who suffers damage or loss to prove m a943.OL 943%Od.

943.34.9&$95.04J&&

17 ‘w 94&,fJ byaa preponderance of the credible evidence.A

18

19

94&Q&&&Q&948.01299,;620- 943.201.94&21.943.24.943.26.943,
. . . . .95.9-O o r  $&j&J 16 m e to hnne_an  a -

, l2 0  

21 SECT ION  24. 895.80 (3) (a> of the statutes is repealed and recreated to read:

22 895.80 (3) (a) Actual damages, including the retail or. replacement value of

2s damaged, used or lost property, whichever is greater, for a violation of s. 943.01, j

24 943.011,943.012,943.017,943.20,943.201,943.21,943.24,943.26,  943.34,943.395,  ;

25 943.41, 943.50or 943.61. II,
I
III

I
I
I
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to repeal 814.04 (1) (b); to amend 799.01 (1) (c), 799.01(l)  (d) (intro.),

799.01(2), 812.34 (1) (a), 812.34 (2) (a), 812.34 (2) (b) l., 812.37 (l), 812.37 (2),

812.38 (1) (b), 812.38 (2), 812.44 (3) (form) 3., 812.44 (4) (form) l., 812.44 (4)

(form> 3., 814.04 (1) (a), 814.04 (2), 814.07,815.18 (3) (k), 895.035 (2>, 895.80 (2),

895.80 (3) (b), 943.24 (3) (b), 943.24 (3) (c), 943.245 (3), 943.245 (4), 943.50 (3),

943.51(3) and 943.51(3m);  to repeal and recreate 895.80 (3) (a) and 895.80

(4); and to create 757.69 (1) (p), 812.34 (2) (c), 895.08,895.80 (3) (c) and 895.80

(6) of the statutes; relating to: parental liability for acts of their minor child,

recovery of damages for certain criminal actions, increasing the jurisdictional

amount in small claims court, powers of court commissioners, garnishment,

attorney fees, exemption from execution of accounts, assignment of debt,
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1 earnings garnishment retail theft and recovery in actions involving worthless

2 checks.

Analysis by the Legislative Reference Bureau
This bill increases the jurisdictional limit in small claims actions from $5,000

to $10,000.
Current law provides for limited payment of attorney fees by the unsuccessful

litigant to the successful litigant in all civil actions. In a civil action concerning
money damages or property, the successful litigant is entitled to attorney fees based
on the following schedule:

Amount recovered I value ofpropertv Fee
$1,000 or more ‘$G
$500 to $999.99 $ 50
$200 to $499.99 $ 25

Under $200 $ 15
This bill changes the amount of attorney fees allowed in these cases as follows:

iiP

R

IrQ
Amount recovered / valueof p r o p e r t y &2

-06 (-
LJ N+p

$Zr&,,r  ~~~~l,o,od~,,  _r- .---t $500
d 95-O

@9
$l:ooo to7$Q&X@I ,49q.v9 -- -- ‘A300

& Under $1,000
I&

$100

The bill also increases the amount of attorney fees recoverable in civil cases that
do not involve money damages or property from a maximum of $100 to a maximum
of $500. ~~~~~t~~~~~~~~~~~~e~~or~~~~~r~~~~ar~~

Under current law, in civil cases certain disbursements, such as those made for
the costs of certified copies of public papers or records, postage and depositions, are
recoverable by the successful litigant, but are limited to $50 for each item. This bill
expands the list of disbursements that are recoverable to include such items as
overnight delivery and facsimile transmissions and increases the limit to $100 for
each item. The bill also increases the amount that a successful litigant may recover
for the cost of each expert witness testifying on behalf of the successful litigant from
$100 to $300 and for filing a motion from $50 to $300.

Under current law, the earnings exemption in earnings garnishment actions
provides that a debtor’s earnings are totally exempt if the debtor’s income is below
the poverty line or if the garnishment would cause that result. Under this bill, a
debtor’s earnings are totally exempt if the debtor’s income is below the poverty line,
but if the garnishment would result in the debtor’s income being below the poverty
line, the amount garnished is limited to the debtor’s income in excess of the poverty
line. The bill requires debtors who claim earnings exemptions to submit with their
answer to the garnishment the schedules and worksheets that were given to them
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with the garnishment, plus any supporting documents. The bill restricts the
exemption from*execution for depository accounts to those depository accounts that
are for the debtor’s personal use.

The bill allows any person to assi ’ tZ?$ZZ<e  r son for
consideration. The bill requires the perso debt to notify the debtor
within 30 days of that assignment. Under the bill, if the notice is not sent within 30
days, the assignment is ineffective until the notice is sent. The person assigned the
debt may sue to recover the debt. The court may allow the payment of reasonable
attorney fees in those suits.

Under current law, a person who suffers damage as a result of certain crimes
against property may sue the person that caused the damage. Currently, the person
may recover treble damages plus the costs of the investigation and litigation. Under
the bill, the person may recover his or her actual damages, including the value of the
damaged property, the court costs, the costs of the investigation and litigation,
including attorney fees and the value of the time spent by an employe, and exemplary
damages of not more than three times the amount of actual damages. Any recovery
is reduced by any amount received as restitution.

Current law provides that the total amount a person may receive for exemplary
damages and attorney fees in an action to recover damages resulting from the
issuance of a worthless check or retail theft is limited to $500. This bill provides that
the $500 limit applies for each violation.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 757.69 (1) (p) of the statutes is created to read:

757.69 (1) (p) Hold hearings, make findings and issue orders under s. 812.38.

SECTION 2. 799.01(l)  (c) of the statutes is amended to read:

799,01(l)  (c) RepZeuins.  Actions for replevin under ss. 810.01 to 810.13 where

the value of the property claimed does not exceed $5+X39 $10.000.

SECTION 3. 799.01 (1) (d) (intro.) of the statutes is amended to read:

799.01(l)  (d) Other civil actions. (intro.) Other civil actions where the amount

claimed is $5&M $lO.OOQ or less, if the actions or proceedings are:

SECTION 4. 799.01 (2) of the statutes is amended to read:

799.01(2) PERMISSIVEUSEOFSMALLCLAIMSPROCEDURE. Ataxingauthoritymay

use the procedure in this chapter in an action to recover a tax from a person liable
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SECTION 4

for that tax where the amount claimed, including interest and penalties, is $5$X39

$10,000 or less.This chapter is not the exclusive procedure for those actions.

SECTION 5. 812.34 (1) (a) of the statutes is amended to read:

812.34 (1) (a) Was ordered by a court under s. 128.2 1 or by a court of bankruptcy

under Title 113 USC 1301 to 1330.

SECTION 6. 812.34 (2) (a) of the statutes is amended to read:

812.34 (2) (a) Unless the court grants relief under s. 812.38 (2) or par. (b) or (c)

applies, 80% of the debtor’s disposable earnings are exempt from garnishment under

this subchapter.

SECTION 7. 812.34 (2) (b) 1. of the statutes is amended to read:

812.34 (2) (b) 1. The debtor’s household income is below the poverty line+r-the

 or

SECTION 8. 812.34 (2) (c) of the statutes is created to read:

812.34 (2) (c) If the garnishment of 20% of the debtor’s disposable income under

this subchapter would result in the debtor’s household income being below the

poverty line, the amount of the garnishment is limited to the debtor’s household

income in excess of the poverty line before the garnishment is in effect.

SECTION 9. 812.37 (1) of the statutes is amended to read:

812.37 (1) Except as provided in s. 812.34 (l), the debtor may claim an

exemption under s. 812.34 (2) (b), a limit to the garnishment under s. 812.34 (2) (c),

or may assert any defense to the earnings garnishment, by completing the answer

form and delivering or mailing it to the garnishee, along with the schedules and

worksheets nrovided under s. 812.35 (4) (b) and any other documents supnortina  his

or her answer. such as a wage statement. a court order regarding the navment  of

sunnort or a document showina  the receint of anv of the benefits listed under s,



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

1999 - 2000 Legislature

BILL

-5- LRB-1588/l
RPN:pgt&jlg:hmh

SECTION 9

812.44 (4) (form) 2. The debtor or debtor’s spouse may file an answer or an amended

answer and documentation at any time before or during the effective period of the

earnings garnishment.

SECTION 10. 812.37 (2) of the statutes is amended to read:

812.37 (2) Whenever the garnishee receives a debtor’s answer or amended

answer and the schedules. worksheets and other documents, the garnishee shall

mail a copy of the answer, schedules. worksheets and anv other documents the debtor

included with the answer to the creditor by the end of the 3rd business day after

receiving the debtor’s answer and documents, writing on that copy the date of receipt

of the answer and documents by the garnishee.

SECTION 11. 812.38 (1) (b) of the statutes is amended to read:

812.38 (1) (b) The debtor may file with the court a written petition for relief

from the earnings garnishment if the exemption percentage under s. 812.34 (2) (a)

is insufficient for the debtor to acquire the necessities of life for the debtor and his

or her dependents. The netition shall state with reasonable snecificitv the grounds

for the relief reauested and shall include any additional information necessary  to

sunnort the netition.

SECTION 12. 812.38 (2) of the statutes is amended to read:

812.38 (2) A motion or petition under sub. (1) may be made at any time during

the pendency  of the earnings garnishment. Within 5 business days after a motion

or petition is filed under sub. (l), the court shall schedule the matter for a hearing

to be held as promptly as practicable. The court shall notify the parties of the time

and place of the hearing. Upon conclusion of the hearing, the court shall make

findings of fact and conclusions of law. If the debtor has failed to sroduce the

schedules and worksheets or other documents necessary to support a claim for
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exemptions or other defenses. the court shall award the creditor his or her costs

related to the motion in an amount of not less than $50. An award under this

subsection may not substitute for or renlace an award made under sub. (3), The court

shall make such order as required by these findings and conclusions. If the order

permits the garnishment to proceed, the date on which the order is served upon the

garnishee shall substitute for the original date of service of the garnishment upon

the garnishee under s. 812.35 (3) for the purpose of determining any 13-week period

under s. 812.35 (5) or (6). A court order.shall  bind the garnishee from the time the

order is served upon him or her.

SECTION 13. 812.44 (3) (form) 3. of the statutes is amended to read:

812.44 (3) (form) 3. Whenever you receive a debtor’s answer form from the

debtor, mail a copy of the answer form and any documents the debtor included with

the answer to the creditor by the end of the 3rd business day after receipt of that form.

Include the date you received the answer form on the copy sent to the creditor.

SECTION 14. 812.44 (4) (form) 1. of the statutes is amended to read:

812.44 (4) (form) 1. Your household income is below the federal poverty level,

lrl r-&&&& +n M. See the enclosed schedules and

worksheet to determine if you qualify for this exemption.

SECTION 15. 812.44 (4) (form) 3. of the statutes is amended to read:

812.44 (4) (form) 3. At least 25% of your disposable earnings are assigned by

court order for support.

If the garnishment of 20% of vour disposable income would result in the income

of vour household being  below the poverty line. the garnishment is limited to the

amount of vour household’s income in excess of the povertv line,
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If you qualify for a complete exemption or for a limit on the amount of the

garnishment to the amount that vour household’s income exceeds the novertv line,

you must give or mail a copy of the enclosed debtor’s answer form to the garnishee,

along with the schedules and worksheets and any other documents supporting vour

answer. such as a wage statement. a court order regarding the payment of suoport

or a document showing the receipt of any of the benefits listed under paragraph 2

above in order to receive that increased exemption.

If your circumstances change while the garnishment is in effect, you may file

a new answer at any time.

Ifyou do not qualify for a complete exemption, but you will not be able to acquire

the necessities of life for yourself and your dependents if your earnings are reduced

by this earnings garnishment, you may ask the court in which this earnings

garnishment was filed to increase your exemption or grant you other relief.

IF YOU NEED ASSISTANCE

CONSULT AN ATTORNEY

If you have earnings that are being garnisheed that are exempt or subject to a

defense, the sooner you file your answer or seek relief from the court, the sooner such

relief can be provided. This earnings garnishment affects your earnings in pay

periods beginning within 13 weeks after it was served on the garnishee. You may

agree in writing with the creditor to extend it for additional 13-week periods until

the debt is paid.

PENALTIES

If you wrongly claim an exemption or defense in bad faith, or if the creditor

wrongly objects to your claim in bad faith, the court may order the person who acted

in bad faith to pay court costs, actual damages and reasonable attorney fees.
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SECTION 16

1 SECTION 16. 814.04 (1) (a> of the statutes is amended to read:

2 814.04 (1) (a) When the amount recovered or the value of the property involved

t/z23 is -mual to or greater than the maximum amount specified in s. 799.01

(1) (d), attorney fees shall be $MQ s than 61
?%ouo

ever+@% the maximum amount specified in s. 799.01(l)  Cd), but is $$I@-@jar more,

06

8 in which there is no amount recovered or that do not involve nronertv,  attorney fees /

11

12

13

14

SECTION 17. 814.04 (1) (b) of the statutes is repealed.
i!

SECTION 18. 814.04 (2) of the statutes is amended to read: I

814.04 (2) DISBURSEMENTS. All the necessary disbursements and fees allowed \
\

by law; the compensation of referees; a reasonable disbursement for the service of \

15 process or other papers in an action when the same are served by a person authorized

16 by law other than an officer, but the item may not exceed the authorized sheriff’s fee

17 for the same service; amounts actually paid out for certified and other copies of /

18 papers and records in any public office; postage, m photocopving, 1

19 telephoning, electronic communications. facsimile transmissions and express pi !

20 ’overnight deliverv; depositions including copies; plats and photographs, not

21 exceeding $50 $100 for each item; an expert witness fee not exceeding $U36 $300 forJ’

22 each expert who testifies, exclusive of the standard witness fee and mileage which ’

23 shall also be taxed for each expert; and in actions relating to or affecting the title to !

24

25

lands, the cost of procuring an abstract of title to the lands. Guardian ad litem fees I*

shall not be taxed as a cost or disbursement.

=w ___ _ .-,-_.__ ___ __-. ~- ~--~~~-~---~~^’
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SECTION 19. 814.07 of the statutes is amended to read:

814.07 Costs on motion. Costs may be allowed on a motion, in the discretion

of the court or judge, not exceeding$SQ  $300, and may be absolute or directed to abide

the event of the action.

SECTION 20. 815.18 (3) (k) of the statutes is amended to read:

815.18 (3) (k) Depository accounts. Depository accounts in the aggregate value

of $1,000, but onlv to the extent that the account is for the debtor’s personal use and

is not used as a business account.

SECTION 21. 895.035 (2) of the statutes is amended to read:

895.035 (2) The parent or parents with custody of a minor child, in any

circumstances where he, she or they may not be liable under the common law, are

liable for damages to property, for the cost of repairing or replacing property or

removing the marking, drawing, writing or etching from property regarding a

violation under s. 943.017, for the value of unrecovered stolen property or for

personal injury attributable to a wilful, malicious or wanton act of the child. The

parent or parents with custody of their minor child are jointly and severally liable

with the child for the damages imposed under s. 895.80.943.212.943.24.943.245

a 943.51 for their child’s violation of s. 943.01, 943.011, 943.012. 943.017, 943.20,

943.201. 943.21. 943.24. 943.26. 943.34. 943.395. 943.41,943.50  or 943.61.

SECTION 22. 895.08 of the statutes is created to read:

895.08 Assignment of debt and right to sue. (1) Any person may assign

a debt owed to that person to any other person, including a debt collection agency

licensed by the department of financial institutions. That assignment shall be in

writing for consideration and shall state the amount owed to the original creditor, the

name of the debtor and the name of the person to whom the debt is assigned.
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(2) An assignee taking assignment of a debt under this section shall take the

assignment of the debt in his or her own name as real parties in interest for the

purpose of billing, collection and bringing suit in his or her own name. No suit

regarding an assigned debt may be instituted on behalf of a collection agency in any

court unless the collection agency appears by a duly authorized and licensed attorney

at law. When a suit is commenced under this subsection, the court may authorize

payment of reasonable attorney fees-and costs to the prevailing party.
A $w/$r#f a?/

(3) The person &Q&&a debt under this section shall send notice to the

debtor of the assignment by mail at the debtor’s last known address within 30
dis.r(‘  hCc.4

calendar days after making the assignment. If the person the de t fails

to send a notice to the debtor within the time period required by this subsection, the

assignment may not be effective until the notice is sent to the debtor.

SECTION 23. 895.80 (2) of the statutes is amended to read:

895.80 (2) The burden of proof in a civil action under sub. (1) is with the person

who suffers damage or loss to prove m a violation of s. 943.01.943.011,

943.012. 943.017.943.20. 943.201,943.21.  943.24.943.26. 943.34.943.395.943.41,

943.50 or 943.61 by a preponderance of the credible evidence. A conviction under s,

943.01, 943.011.943.012.943.017.943.20.943.201.943.21.943.24.943.26. 943.34,

943.395. 943.41. 943.50 or 943.61 is not reauired to bring an action. obtain a

judement  or collect on that judgment under this section,

SECTION 24. 895.80 (3) (a) of the statutes is repealed and recreated to read:

895.80 (3) (a) Actual damages, including the retail or replacement value of

damaged, used or lost property, whichever is greater, for a violation of s. 943.01,

943.011,943.012,943.017,943.20,943.201,943.21,943.24,943.26,  943.34,943.395,

943.41,943.50 or 943.61.
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SECTION 25. 895.80 (3) (b) of the statutes is amended to read:

895.80 (3) (b) All costs of investigation and litigation that were reasonably

incurred, includinp  the value of the time snent bv any emnlove or agent of the victim,

court costs and reasonable attornev fees.

SECTION 26. 895.80 (3) (c) of the statutes is created to read:

895.80 (3) (c) Exemplary damages of not more than 3 times the amount

awarded under par. (a). No additional proof is required under this section for an

award of exemplary damages under this paragraph.

SECTION 27. 895.80 (4) of the statutes is repealed and recreated to read:

895.80 (4) Any recovery under this section shall be reduced by the amount

recovered as restitution under ss. 800.093 and 973.20 and ch. 938.

SECTION 28. 895.80 (6) of the statutes is created to read:

895.80 (6) A person is not criminally ‘liable under s. 943.30 for any action

brought in good faith under this section.

SECTION 29. 943.24 (3) (b) of the statutes is amended to read:

943.24 (3) (b) Proof that, at the time of issuance, the person did not have

sufficient funds or credit with the drawee and that the person failed within 5 days

after receiving written notice of nonpayment or dishonor to pay the check or other

order, delivered by regular mail to either the person’s last-known address, or to the

address nrovided on the check or other order; or

SECTION 30. 943.24 (3) (c) of the statutes is amended to read:

943.24 (3) (c) Proof that, when presentment was made within a reasonable

time, the person did not have sufficient funds or credit with the drawee and the

person failed within 5 days after receiving written notice of nonpayment or dishonor
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to pay the check or other order, delivered by regular mail to either the person’s

last-known address. or to the address provided on the check or other order.

SECTION 31. 943.245 (3) of the statutes is amended to read:

943.245 (3) Notwithstanding sub. (2) (c) and (d), the total amount awarded for

exemplary damages and reasonable attorney fees may not exceed $500 for each

violation.

SECTION 32. 943.245 (4) of the statutes is amended to read:

943.245 (4) At least 20 days prior to commencing an action, as specified in s.

801.02, under this section, the plaintiff shall notify the defendant, by mail, of his or

her intent to bring the action. Notice of nonpayment or dishonor shall be sent by the

payee or holder of the check or order to the drawer by regular mail suppe&d+an

TTQ mv .U.

A fv . . The plaintiff shall mail the notice to the

defendant’s last-known address or to the address provided on the check or order. If

the defendant pays the check or order prior to the commencement of the action, he

or she is not liable under this section.

SECTION 33. 943.50 (3) of the statutes is amended to read:

943.50 (3) A merchant, a merchant’s adult employe or a merchant’s security

agent who has reasonable cause for believing that a person has violated this section

in his or her presence may detain the person in a reasonable manner for a reasonable

l e n g t h  o f  t i m e  m t o  a  peace&%cr,  o r  t o  h i -
. . . The detained person must be promptly informed of

the purpose for the detention and be permitted to make phone calls, but he or she

shall not be interrogated or searched against his or her will hnCT\Fnl  of a

co
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SECTION 33

 hY.

merchant, merchant’s adult employe or merchant’s security agent who acts in good

faith in any act authorized under this section is immune from civil or criminal

liability for those acts.

SECTION 34. 943.51(3) of the statutes is amended to read:

943.51 (3) Notwithstanding sub. (2) and except as provided in sub. (3m), the

total amount awarded for exemplary damages and reasonable attorney fees may not

exceed $500 for each violation.

SECTION 35. 943.51(3m) of the statutes is amended to read:

943.51 (3m) Notwithstanding sub. (2), the total amount awarded for

exemplary damages and reasonable attorney fees may not exceed $300 for each

violation if the action is brought against a minor or against the parent who has

custody of their minor child for the loss caused by the minor.

SECTION 36. Initial applicability.

(1) This act first applies to actions commenced on the effective date of this

subsection.

SECTION 37. Effective date.

(1) This act takes effect on the first day of the 4th month beginning after

publication.

(END)
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