
1212711999 08:55:5i AM
Page 1

LRB-2437

1999 DRAFTING REQUEST

Bill

Received: 03/08/1999

Wanted: As time permits

For: Revenue 6-6466

This file may be shown to any legislator: NO

M a y  C o n t a c t :

Subject: Tax - Corp. inc. and fran.
Tax - individual income
Tax - sales
Tax - miscellaneous

Received By: jkreye

Identical to LRB:

By/Representing: Tom Ourada

Drafter: jkreye

Ah. Drafters: shoveme

Extra Copies: MES

Pre Topic:

No specific pre topic given

Topic:

Abatement of interest charges; innocent spouse; compromising taxes; round tax amounts to whole dollars;
sales tax computation; sales and use tax exemptions; pay taxes with credit card; etc.

Instructions:

See Attached

Drafting History:

Vers.

I?

Drafted Reviewed

jkreye
03/18/1999
shoveme
04/12/1999

/Pl jkreye gilfokm
04/14/1999 05/04/1999
jkreye gilfokm
06/08/l  999 07/06/l  999

Typed Proofed Submitted Jacketed

mclark
05/06/l  999

lrb-docadmin
05/06/1999

Required

S&L
Tax

S&L
Tax



LRB-2437
12/27/ I909  0856:OO AM
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Vers. Drafted Reviewed

n32 j kreye gilfokm
08/06/1999 08/06/1999

/l jkreye jgeller
09/07/ 1999 09/07/ 1999

I2 jkrcye .jgeller
09/17/1999 09/17/1999

/3 jkreye gilfokm
10/01/1999 10/01/1999

/3 jkreye jgeller
12/09/1999 12/10/1999

I5

Typed Proofed

mcl ark lrb-docadmin
07/09/l  999 07/09/1999

jfrantze
08/06/ 1999

lrb-docadmin
08/06/1999

martykr
09/08/1999

lrb-docadmin
09/08/1999

martykr
09/I 7/l 999

lrb-docadmin
09/l 7/l 999

jfrantze
10/01/1999

lrb-docadmin
10/01/1999

mclark
12/10/1999

lrb-docadmin
12/10/1999

Submitted

<END>

Jacketed Required

S&L
Tax

S&L
Tax

S&L
Tax

S&L
Tax
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1999 DRAFTING REQUEST

Bill

Received: 03/08/1999 Received By: jkreye

Wanted: As time permits Identical to LRB:

For: Revenue 6-6466 By/Representing: Tom Ourada

This file may be shown to any legislator: NO Drafter: jkreye

May Contact: Alt. Drafters: shoveme

Subject: Tax - Corp. inc. and fran.
Tax - individual income
Tax - sales
Tax - miscellaneous

Extra Copies: MES

Pre Topic:

No specific pre topic given

Topic:

Abatement of interest charges; innocent spouse; compromising taxes; round tax amounts to whole dollars;
sales tax computation; sales and use tax exemptions; pay taxes with credit card; etc.

Instructions:

See Attached

Drafting History:

Vers. Drafted Reviewed Typed Proofed Submitted Jacketed RequiredI

I? jkreye
03/18/1999
shoveme
04/12/1999

S&L
Tax

fP1 jkreye gilfokm mclark lrb-docadmin
04/14/1999 05/04/1999 05/06/1999 05/06/1999
jkreye gilfokm
06/08/1999 0710611999

S&L
Tax
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Vers.

/P2

Drafted Reviewed

jkreye gilfokm
08/06/1999  08/06/1999

/l jkreye jgeller
09/07/1999  09/07/1999

I2 jkreye jgeller
09/17/1999  09/17/1999

I3 jkreye gilfokm
10/01/1999 10/01/1999

I4 jkreye j geller
12/09/1999 12/10/1999

I5

Typed Proofed

mclark
07/09/1999

jfrantze
08/06/1999

martykr
09/08/1999

martykr
09/17/1999

jfrantze
10/01/1999

mclark
12/10/1999

FE Sent For:
<END>

Submitted

a-

Jacketed Reauired

lrb-docadmin S&L
07/09/l  999 Tax

lrb-docadmin S&L
08/06/l 999 Tax

lrb-docadmin S&L
09/08/1999 Tax

lrb-docadmin S&L
09/17/1999 Tax

lrb-docadmin S&L
10/01/1999 Tax
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1999 DRAFTING REQUEST

Bill

Received: 03/08/1999

Wanted: As time permits

For: Revenue 6-6466

This file may be shown to any legislator: NO

May Contact:

Subject: Tax - Corp. inc. and fran.
Tax - individual income
Tax - sales
Tax - miscellaneous

Received By: jkreye

Identical to LRB:

By/Representing: Tom Ourada

Drafter: jkreye

Alt. Drafters: shoveme

Extra Copies: ME3

Pre Topic:

No specific pre topic given

Topic:

Abatement of interest charges; innocent spouse; compromising taxes; round tax amounts to whole dollars;
sales tax computation; sales and use tax exemptions; pay taxes with credit card; etc.

Instructions:

See Attached

Drafting History:

Vers.

I?

Drafted

jkreye
03/18/1999
shoveme
04/12/1999

Reviewed Typed Proofed Submitted

/Pl jkreye gilfokm mclark lrb-docadmin
04/14/1999 05/04/1999 05/06/1999 05/06/l 999
jkreye gilfokm
06/08/l 999 07/06/1999

Jacketed Required

S&L
Tax

S&L
Tax



Vers. Drafted Reviewed Typed Proofed Submitted Jacketed Recruircd

/P2 j kreye gjlfokm
OS/OG/1999 08/06/l 999

rnclark
07/09/l 999

It-b-docadmin
07/09/l 999

S&L
TLiX

/1 j&ye jgelier jfrantze Irb-docadmin S&L
09/07/ 1999 09/07/ 1999 08/06/ 1999 08/OG/ I999 Tax

I2 jkSCYC jgcllcr
09/17/1999  09/17/1999

martykr lrb-docadmin S&L
09/08/l 999 09/08/1999 Tax

I3 jkreye gilfokm
10/01/1999 10/01/1999

martykr
09/l 7/l 999

Irb-docadmin
09/l 7/l 999

S&L
Tax

14 jfrantze
1 o/01/1999

Irb-docadmin
10/01/1999

1% Sent For:
<END>
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1999 DRAFTING REQUEST

Bill

Received: 03/08/1999 Received By: jkreye

Wanted: As time permits Identical to LRB:

For: Revenue 6-6466 By/Representing: Tom Ourada

This file may be shown to any legislator: NO Drafter: jkreye

May Contact: Alt. Drafters: shoveme

Subject: Tax - Corp. inc. and fran.
Tax - individual income
Tax - sales
Tax - miscellaneous

Extra Copies: IVIES

Pre Topic:

No specific pre topic given

Topic:

Abatement of interest charges; innocent spouse; compromising taxes; round tax amounts to whole dollars;
sales tax computation; sales and use tax exemptions; pay taxes with credit card; etc.

Instructions:

See Attached

Drafting History:

Vers. Drafted Reviewed Typed Proofed Submitted Jacketed Reauired

I? jkreye
03/18/1999
shoveme
04/12/1999

S&L
Tax

/Pl jkreye gilfokm mclark lrb-docadmin S&L
04/14/1999 05/04/1999 05/06/l 999 05/06/l 999 Tax
jkreye gilfokm
06/08/1999 07/06/1999
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LRB-2437

Vers. Drafted Reviewed Tped Proofed Submitted Jacketed Required

lP2 jkreye gilfokm mclark lrb-docadmin S&L
08/06/l 999 08/06/l 999 07/09/1999 07/09/1999 TaX

/l jkreye jgeller
09/07/1999  09/07/1999

jfrantze
08/06/l 999

lrbdocadmin
08/06/l  999

S&L
TaX

I2 jkreye jgeller
09/17/1999  09/17/1999

martykr
09/08/l  999

lrb-docadmin
09/08/1999

S&L
TaX

I3 martykr
09/17/1999

lrb-docadmin
09/17/1999

FE Sent For:
<END>
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1999 DRAFTING REQUEST

Bill

Received: 03/08/1999

Wanted: As time permits

For: Revenue 6-6466

This file may be shown to any legislator: NO

May Contact:

Subject: Tax - Corp. inc. and fran.
Tax - individual income
Tax - sales
Tax - miscellaneous

Received By: jkreye

Identical to LRB:

By/Representing: Tom Ourada

Drafter: jkreye

Alt. Drafters: shoveme

Extra Copies: ME3

Pre Topic:

No specific pre topic given

Topic:

Abatement of interest charges; innocent spouse; compromising taxes; round tax amounts to whole dollars;
sales tax computation; sales and use tax exemptions; pay taxes with credit card; etc.

Instructions:

See Attached

Drafting History:

Vers. Drafted Reviewed Typed Proofed

I? jkreye
03/18/1999

/Pl mclark
04/14/1999 05/04/1999 05/06/1999
jkreye gilfokm
06/08/1999 07/06/1999

Submitted

lrb-docadmin
05/06/1999

Jacketed Required

S&L
Tax

S&L
Tax
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Vers. Drafted Reviewed Typed Proofed Submitted Jacketed Required

/P2 jkreye gilfokm
08/06/1999  08/06/1999

mclark
07/09/1999

lrb-docadmin
07/09/l 999

S&L
Tax

I1 jkreye jgeller
09/07/1999  09/07/1999

jfrantze
08/06/1999

lrb-docadmin
08/06/1999

S&I+
Tax

I2 martykr
09/08/1999

lrb-docadmin
09/08/1999

FE Sent For:
<END>
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LRB-2437

1999 DRAFTlNG  REQUEST

Bill

Received: 03/08/1999 Received By: jkreye

’ Wanted: As time permits Identical to LRB:

For: Revenue 6-6466 By/Representing: Tom Ourada

This file may be shown to any legislator: NO Drafter: jkreye

May Contact: Alt. Drafters: shoveme

Subject: Tax - Corp. inc. and fran. Extra Copies: ME23
Tax - individual income
Tax - sales
Tax - miscellaneous

Pre Topic:

No specific pre topic given

Topic:

Abatement of interest charges; innocent spouse; compromising taxes; round tax amounts to whole dollars;
sales tax computation; sales and use tax exemptions; pay taxes with credit card; etc.

Instructions:

See Attached

Drafting History:

Vers.

I?

Drafted

jkreye
03/18/1999
shoveme
04/12/1999

/Pl jkreye
04/14/1999
jkreye
06/08/l  999

Reviewed Tvped Proofed Submitted Jacketed Required

S&L
Tax

gilfokm
05/04/l  999

mclark
05/06/1999

lrb-docadmin
05/06/1999

S&L
Tax
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08/06/1999  04:21:10  PM
Page 2

Vers. Drafted Reviewed Typed Proofed Submitted Jacketed Required

/p2 jkreye gilfokm
08/06/1999  08/06/1999

mclark
07/09/1999

lrb-docadmin
07/09/l 999

S&L
TaX

/l jfrantze
08/06/l 999

lrb-docadmin
08/06/l 999

FE Sent For:
<END>
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1999 DRAFTING REQUEST

Bill

Received: 03/S/99

Wanted: As time permits

For: Revenue 6-6466

This file may be shown to any legislator: NO

May Contact:

Subject: Tax - Corp. inc. and fran.
Tax - individual income
Tax - sales
Tax - miscellaneous

Received By: jkreye

Identical to LRB:

By/Representing: Tom Ourada

Drafter: jkreye

Alt. Drafters: shoveme

Extra Copies: MES

Pre Topic:

No specific pre topic given

Topic:

Abatement of interest charges; innocent spouse; compromising taxes; round tax amounts to whole dollars;
sales tax computation; sales and use tax exemptions; pay taxes with credit card; etc.

Instructions:

See Attached

Drafting History:

Vers.

I?

Drafted

jkreye
03/l 8/99
shoveme
04112199

Reviewed Typed

/Pl jkreye gilfokm
04/14/99 05/4/99
jkreye gilfokm
0618199 07/6/99

mclark
0516199

Proofed Submitted Jacketed Required

S&L
Tax

lrb-docadmin
05/6/99

S&L
Tax
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LRB-2437

Vers. Drafted Reviewed Typist Proofed Submitted Jacketed Reauired

lP2 mclark
07/9/99

lrb-docadmin
07/9/99

FEi Sent For:
<END>
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1999 DRAFTING REQUEST

Bill

Received: 0318199 Received By: jkreye

Wanted: As time permits Identical to LRB:

For: Revenue 6-6466 By/Representing: Tom Ourada

This file may be shown to any legislator: NO Drafter: j kreye

May Contact: Alt. Drafters: shoveme

Subject: Tax - Corp. inc. and fran.
Tax - individual income
Tax - sales
Tax - miscellaneous

Extra Copies: MES

Pre Topic:

No specific pre topic given

Topic:

Abatement of interest charges; innocent spouse; compromising taxes; round tax amounts to whole dollars;
sales tax computation; sales and use tax exemptions; pay taxes with credi ; te

7-A

Instructions:

See Attached

Drafting History:

Vers. Drafted Reviewed Typed Proofed Submitted Jacketed Required

I? jkreye
03/l 8/99
shoveme
04112199

S&L
Tax

/Pl jkreye
04114199

gilfokm
05/4/99

mclark
0516199

lrb-docadmin
0516199



S/6/99  8:29:40 AM
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LRB-2437

<END>
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1999 DRAFTING REQUEST

Bill

Received: 03/8/99 Received By: jkreye

Wanted: As time permits Identical to LRB:

For: Revenue 6-6466 By/Representing: Tom Ourada

This file may be shown to any legislator: NO Drafter: jkreye

May Contact: Alt. Drafters: shoveme

Subject: Tax - Corp. inc. and fran.
Tax - individual income
Tax - sales
Tax - miscellaneous .

Extra Copies:

.
MES

Pre Topic:

No specific pre topic given

Topic:
/

6atement of interest charges; innocent spouse; compromising taxes; round tax amounts to whole dollars;
sales tax computation; sales and use tax exemptions; pay taxes with credit card; etc.

Instructions:

See Attached

Drafting History:

Vers. Drafted

I? jkreye

/PI
FE Sent For:

Reviewed Typed

<END>

Reauired
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Wisconsin Departient  of Revenue
IS&E Division
February 2,1999

TITLE: Conform Innocent Spouse Provisions to Federal Provisions

DESCRIPTION OF CURRENT LAW AND PROBLEM

The IRS Restructuring and Reform Act of 1998 made significant changes to the federal
innocent spouse provisions. This Act amended sec. 66(e), repealed sec. 6013(e), and
created sec. 6015, IRC.

Certain provisions of Wisconsin law reference IRC sets. 66(c) and 6013(e):

l Section 71.10(6)(a), Wis. Stats., provides that “A spouse shall be relieved’in regard to
a joint return in the manner specified in section 6013(e) of the internal revenue code,
notwithstanding the amount or percentage of the understatement.”

l Section 71.10(6)(b), Wis. Stats., provides that “A spouse filing a.separate  return may
be relieved of liability for the tax, interest, penalties, fees,’ additions to tax and
additional assessments under this chapter with regard to unreported marital property
income in the manner specified in section 66(c) of the internal revenue code.”

l Section 71,10(6m)(a), Wis. Stats., provides that “A formerly married or remarried
person filing a return for a,period during which the person was married may be
relieved of liability for the tax, interest, penalties,’ fees, additions to tax and additional
assessments under this chapter for unreported marital property income from that
period as if the person were a spouse under section 66(c) of the internal revenue
code.”

The question is whether the department wants to continue to use the innocent spouse
provisions provided by old federal law or adopt the innocent spouse provisions provided
by new federal law. Either alternative requires a change in Wisconsin law, that is, to
restrict the reference to the Internal Revenue Code by adding “as that section existed on
December 3 1, ‘1997” or to adopt the new federal innocent spouse provisions.

’It is felt that it is simpler for the taxpayer when federal and Wisconsin laws are the same.

RECOMMENDATION FOR ACTION
_ ..-- ----___-..-.----  _. --- -- .____._”  ..-_ _.._ ._-.---_--.__-  -,._  .__.._.  -___-_-_  ___.  __._____.____  _______ __ ___ __

Adopt thenew federal innocent spouse provisions for Wisconsin. (See attached copy of
IRS Publication 971 for a description of the changes.) ‘,



FISCAL/ADMINISTRATIVE IMPACT ,

1 unlulown

DRAFTING INSTRUCTIONS

1.

2.

3.

Amend sec. 71,10(6)(a) to change the reference from “section 6013(e) of the internal
revenue code” to “section 6015(a)-(d) and (f) of the internal revenue code.” Also
delete thecwords “notwithstanding the amount or percentage of the understatement.? 7

lete the wnda “with rPoard tn IITW=--A--I ---~-l 3 Lrh4v ’ . IAmend sec. 71.10(6)(b) to de:-.- __ . . 1--y ..A-- a-(>-.. cv LUY~JUILGU  ildllltill

property income:”

Amend sec. 71.10(6m)(a) to delete the words “for unreported marital property
income.”

r EFFECTIVE DATE OR INITIAL APPLICABILITY T-if
.<Applies to any liability for tax arising after the date of enactment of this Act and any
liability for taxeg on or before such date but remaining unpaid as ofsuch date. >The

fls41

2-year period-under subs. (b)(l)(E) or (c)(3)(B) of sec. 6015 of the Internal Revenue
Code as referenced in sec. 7 1.10(6)(a) shall not expire before the date which is
after the date of the first collection activity after the date of enactment. f

years w,&
a”“”

,

PERSON TO CONTACT

Clay Seth
2664920

PREPARED BY: Marcy Stock
February 2,1999
i:leg/innocent spouse

---___-.-  ____________  .-___. - _ _ __ -~-_ _ - _ --___--._ _. -___

.



Department of the Treasury
Internal Revenue Service

‘,
Aablication  9 7 1
(Aev. December 1998)
Cat. No. 25757C

Innocent
Spouse Relief
(And Separation of
Liability
and Equitable Relief)

Get forms and othej information”faster and,easier  by
COMPUTER

l World Wide Web l www.irs.ustreas.gov
l FTP l ftp.irs.ustreas.gov
l IRIS at FedWorld  l (703) 321-8020

l From your FAX machine, dial l (703) 368-9694
See How To Get More information in this publication
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Important Change
New tax law made it easier to qualify for innocent
spouse relief. You can now request innocent spouse
relief for an understatement of tax (defined on page 3)
no matter how small the amount. (Previously the
understatement of tax had to be more than $500.) See
Questions & Answers, near the end of this publication
for a list of questions and answers about innocent
spouse relief.

The new law also added two other ways for you to
get relief, If you are divorced;-separated, or no longer
living with your spouse, you can request relief by sep-
arating the liability for an understatement of tax be-
tween you and your spouse. If you do not qualify for
innocent spouse relief or relief by separation of liability,
the IRS may grant you equitable relief. Equitable relief
may be granted if it would be unfair to hold you liable
for the tax that should be paid only by your spouse.

The ohanges .apply to tax liabilities arising after July
22, 1998, and tax liabilities arising on or before that date
that remained unpaid on that date.

Introduction
Many married taxpayers choose to file a joint tax return
because of certain benefits this filing status allows. Both
taxpayers are jointly and individually responsible for the
tax and any interest or penalty due on the joint return
even if they later divorce. This is true even if a divorce
decree states that a former spouse will be responsible

---?mimounts  diiK?VipreviKZlyfileant returns.
One spouse may be held responsible for all the tax due
even if all the income was earned by the other spouse.

In some cases, a spouse will be relieved of the tax,
interest, and penalties on a joint tax return. Three types
of relief are available.

1) Innocent spouse relief.

2) Separation of liability.

3) Equitable relief.



. . .
Table -1 compares the rules for these three types of
relief. This publication explains these types of’ relief,
who may qualify for them, and how to get them.

Each type of relief,has  different requirements. They
‘)re explained separately in different parts of this publi-
cation. Read each part to see if you qualify for that type
of relief.

0
TIP

You are not required to figure the tax, interest,
and penalties that qualify for relief: The IRS wil
fiQure these amounts after you file Form 8857,

Request for innocent Spouse Relief.

You can .onfy qualify for equitable relief if you
do not qualify for innocenf  spouse relief or relief
by separation of liabily.

What this publication does not cover. This publi-’
cation does not discuss filing an injured spouse claim.
You are an injured spouse if your share of the over-
payment shown on your joint return was, or is expected
to be, applied against your spouse’s past-due federal
debts, state taxes, or child or spousal support pay-
r-i-rents. If you are an injured spouse, you may be entitled
to receive a refund of your share of the overpayment.
For more information, get Form 8379, Injured Spouse
Claim and A/location.

,jHow  To Request Relief
‘IFile Form 8857, Request for Innocent Spouse Relet

to ask the IRS for the types of relief discussed in this
publication. You only need to file one Form 8857 even
if you are requesting relief for more than one tax year.

The IRS will review your Form 8857, figure the
understatement or underpayment of tax and related in-
terest and penalties, and let you know if you qualify.

A completed Form 8857 is shown later.

When to file Form 8857. You must file Form 8857 no
later than 2 years after the date on which the IRS first
attempted to collect the tax from you (such as a levy
or seizure) after July 22, 1998.

IRS spousal notification. The IRS is required to in-
form your-spouse (or former spouse) if you request in-
nocent spouse relief or separation of liability, and to
allow your spouse (or former spouse) to participate in
the determination of the amount of relief from liability.

Tax Court Review of Request
After you file Form 8857 to request innocent spouse
relief or relief by separation of liability, you can ask the
United States Tax Court to review your request. You
can ask the United States Tax Court to review your

”

request in the following two situations.

1) You disagree with the IRS’ determination notice
telling you the extent to which your request for relief
has been denied.

Page 2

2) You have not received a determination notice from
the IRS within 6 months from the date you filed
Form 8857.

The United States Tax Court is an independent ju-
dicial body and has no connection with the IRS.

You must file a petition with the United States Tax
Court in order for it to review your request for relief. You
must file the petition no fater than 90 days from the
date the IRS mails its determination notice to you. If you
do not file a petition, or you file it late, the Tax Court
cannot review your request for relief.

You can get a copy of the rules for filing a petition
by writing to the Tax Court at the following address.

United States Tax Court
400 Second Street, NW
Washington, DC 20217

Community Property Laws
You must generally follow community property laws
when filing a tax return if you are married and live in a
community property state. Community property states
are Arizona, California, Idaho, Louisiana, Nevada, New
Mexico, Texas, Washington, and Wisconsin. Generally,
community property laws require you to allocate com-
munity income and expenses equally between both
spouses. However, community property laws are not
taken into account in determining whether an item be-
longs to you or to your spouse (or former spouse) for
purposes of requesting any relief from liability.

0

If you were married and filed a separate return
iW in a communilLy  property state and are now lia-

ble for an underpayment or understatement of
tax you believe should belong only to your spouse (or
former spouse), you may request equitable relief (dis-
cussed tated.

In addition to equitable relict you may.request  relief
from liabilify for community income. For details about
this type of reliel: see Publication 555, Community
Property.

Innocent Spouse Relief
By“requesting  innocent spouse relief, you can be re-
lieved of responsibility for paying tax, interest, and
penalties if your spouse did something wrong on your
tax return. The tax, interest, and penalties that qualify
form  can only be colt&ted  from your spouse.
However, you are jointly and individually responsible for
any tax, interest, and penalties that do not qualify for
relief. The IRS can collect these amounts from either
you or your spouse.

You must. meet a// of the following conditions to
qualify for’innocent spouse relief.

1) You filed a joint return which has an understate-
ment of faxdue to .erroneous items (defined later)
of your spouse.



1. Three TvDes of Relief at a Glance

circumstances. account all the facts and
circumstances.

R e f u n d s Yes, your request can generate a
refund.

No, your request cannot generate a Yes, for amounts paid between July
refund. 22, 1998, and April 75, 1999, and

for amounts paid pursuant to an
installment agreement after the date
the request for relief is made.

2) You establish that at the time you signed the joint
return you did not know, and had no reason to
know, that there was an understatement of tax.

3) Taking into account all the facts and circumstances,
it would be unfair to hold you liable for the under-
statement of tax. (See fndications of Unfairness,
later.)

Erroneous Items
Erroneous items are either of the following.

1) Unreported income. This is any gross income item
received by your spouse that is not reported.

2) lhcorreci  deduction, credit or basis. This is any
improper deduction, credit, or property basis
claimed by your spouse.

.\

The following are examples of erroneous items.

1) The expense for which the deduction is taken was
never made. For example;-your-spouse-deducted--
$10,000 of advertising expenses on Schedule C
(Form 1040), but never paid for any advertising.

2) The expense does not qualify as a deductible ex-
pense. For example, your spouse claimed a busi-
ness fee deduction of $10,000 that was for the
payment of state fines; fines are not deductible.

3) No legal argument can be made to support the de-
ductibility of the expense. For example, your .
spouse claimed $4,000 for security costs related to

-.I
a home office, which were actually veterinary and
food costs for your family’s two dogs.

Understatemelat of Tax
An understatement of tax is generally the difference
between the total amount of tax that should have been
shown on your return and the amount of tax that was
acttially shown on your return.

n

The IRS will figure the understatement of tax
TAP due to erroneous items of your spouse abler you

file Form 885Z You are not required to do
this computation. But if you wish, you can do the
computation yourself; See Worksheet f, under How To
Figure the Understatement of Tax, later.

Partial relief when extent of understatement is un-
known. You may qualify for partial relief if, at the time
you filed your return, you knew or had reason to know,
that there was an understatement of tax due to your
spouse’s erroneous items, but you did not know how

_ __l~g~ha_und.e~~atemeat-vllas..-Lou-will-.be  relieved of
the understatement to the extent you did not know
about it and had no reason to know about it.

Example. At the time you signed your joint return,
you knew that your spouse did not report $5,000 of
gambling winnings. The IRS examined your tax return
several months after you filed it and determined that
your spouse’s unreported gambling winnings were ac-
tually $25,000. This resulted in a much larger under-
statement of tax than you knew about at the time you
signed your return. You established that you did not



‘know about, and had no reason to know about, the
additional $20,000 because-of the way your spbuse
handled gambling winnings. The understatement of tax
due to the $20,000 wiil qualify for innocent spouse relief
“‘you meet the other requirements. The understatement
1,f tax due to the $5,000 of gambling winnings will not
qualify for relief.

Indications of Unfairness
The IRS will consider all of the facts and circumstances
of the case in order to determine whether it is unfair to
hold you responsible for the understatement. Two indi-
cators the IRS may use to decide that it is unfair to hold
you responsible for the tax are whether you:

1) Received any significant benefit from the under-r’  .
statement of tax, or

2) Were later divorced from or deserted by your
spouse.

Significant benefit. You can receive significant benefit
either directly or indirectly. For example, if your spouse
did not report $10,000 of income on your joint return,
you can benefit directly if your spouse shares that
$10,000 with you. You can benefit indirectly from ‘the
unreported income if your spouse uses it to pay ex-
traordinary household expenses.

You do not have to receive a benefit immediately for

)
it to be significant. For example, money your spouse

J gives you several years after he or she received it or
amounts inherited from your spouse (or former spouse)
can be a significant benefit.

0T I P
Suppoti payments that you receive as a result
of a divorce proceeding are not a significant
benefit,

How To Figure the Understatement
of Tax
The IRS will figure the tax, interest, and penalties that
qualify for relief after you file a completed Form 8857
with all the required attachments. You are not required
to figure these amounts. But if you wish, you can
figure the understatement of tax yourself by’ using
Worksheet 1. If you want to use Worksheet 1, you will
need the following items.

l A copy of your tax return for the year(s) you are
requesting relief.

l The tax return instructions for the year(s) you are
requesting relief. The instructions have the tax table
or tax rate schedule you will need. _

.> Worksheet 1 asks you to refigure the total tax for the
year(s) you are requesting innocent spouse relief. The
following table shows where to find the total tax line on
your return.
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Form

-1040

1040A

1040EZ

1995

Line 54

Line 28

Line 10

Year

1996

Line 51

Line 28

Line 10

r

1997

Line 53

Line 28

Line 10

cl You may find it easier to fill out Worksheet 7 if
TIP you complete a second copy of the relevant

forms and schedules of the return for which you
are requesting innocent spouse relief.

Worksheet 1. Worksheet for Figuring Tax That Qualifies
for Innocent Spouse Relief
(Note. This worksheet is optional. Keep it for your records.
Do not mail it to the IRS.)

1. Enter your total tax including all changed
items. 1 .  -

Note. This should be shown on the IRS notice or
audit report.

2. Refigure your total tax by including all
items except your spouse’s erroneous
items, Include items you knew about or
had reason to know about. . . . . . . . . . . . . . . . . . . . . . . . 2. -

3. Tax eligible for innocent spouse relief.
Subtract line 2 from line 1. . . . . . . . . . . . . . . . . . . . . . . . . 3. ~

Example. Mark and Carol Smith filed a joint 1996
tax return (Form 1040) in 1997. The total tax on the
return was $2,734. In 1998, the IRS audited their return
and discovered that Carol did not report $7,500 in
wages. On August IO, 1998, the IRS mailed the Smiths
a Notice of Deficiency showing additional tax of $1,125
plus $300 in interest and penalties.

At the time Mark signed the return, he knew about
$2,500 of Carol’s wages. He did not know about, and
had no reason to know about, the other $5,000. He
believes it would be unfair for the IRS to hold him re-
sponsible for the understatement of tax due to the
$5,000 of wages because he did not benefit from them.
He uses Worksheet 1 to figure the tax that qualifies for
innocent spouse relief. He fills out Worksheet 1 as fol-
lows.

Line 1. Mark enters $3,859. This is the total tax as
refigured by the IRS in the Notice of Deficiency.

Line 2. $3,109 is what the total tax would be by
including only. the unrepmted income that. Mark knew
about. He figured this amount as follows;

1. Taxable income shown on the joint return
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . $ 1 8 , 2 0 0

2. Plus: Carol’s unreported income that Mark
knew about . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2.500

3. Refigured taxable income . . . . . . . . . . . . . . . . . . . . . . . . $20,700
4. Refigured tax on $20,700 from Tax Table

in 1996 Form 1040 instructions ,.........,.,.. 933.109

The Smiths did not claim any tax credits and were not
liable for other taxes (Form 1040, lines 45-50). Ac-



I
.L I

‘~ordifigly,  $3,109 is their total tax for purposes of line
cl.

?* Line 3. Mark subtracts line 2 from line 1 to get the
understatement of tax ($750) dug to the unreported

Iwages that Mark did not know about, and had no rea-
‘son to know about. This is the tax that is eligible for
innocent spouse relief.

Filled-i? Work.sheet.1, Worksheet for Figuring Tax That
Qualifies for Innocent Spouse Relief
(Note. This worksheet is optional. Keep it for your records.
Do not mail it to the /FE.)

1. Enter your total tax including all changed
items. 1 .  $3.8,59
Note. This should be shown on the IRS notice or
audit report.

2. Refigure your total tax by including all
items except your spouse’s erroneous
items. Include items you knew about or
had reason to know about. ; . . . . . . . . . . . . . . . . . . . . . . 2. 9;3.109

3. Tax eligible for innocent spouse relief.
Subtract line 2 from line 1. . . . . . . . . . . . . . . . . . . . . . . . . 3. $75Q

Relief by Separation of
Liability
Under this type of relief, you allocate (divide) the
understatement of tax (plus interest and penalties) on
your joint return between you and your spouse (or for-
mer spouse). The understatement of tax allocated to
you is generally the amount you are responsible for.
See How To Figure Your Separation of Liabi’i@, later.

cl

You can request this type of relief whefher or
TIP not you request innocent spouse relief

To request relief by separation of liability, you must
have filed a joint return and meet either of the following
requirements at the time you file Form 8857.

l You are no longer married to, or are legally sepa-
rated from, the spouse with whom yqu filed the joint
return for which you are requesting relief. (Under
this rule, you are no longer married if you are wid-
owed .)

l You were not a member of the same household as
the spouse with whom you filed the joint return at
any time’during the 12-month  period ending on the
date you file Form 8857.

Burden of proof. You have the burden of proof in
establishing the basis.for separating your liability.

Invalid request. Even if you meet the requirements
discussed previously, a request for separation of liability
will not be granted in the following situations.

1) The IRS proves that you and your spouse trans-
ferred assets as part of a fraudulent scheme.

2) The IRS proves that at the time you signed your
joint return, you had actual knowledge that any

items giving rise to th& deficiency and allocable to
your spouse were incorrect.

3) You transferred property to,your spouse (or former
spquse) just to avoid tax or the payment of tax. See
Transfers of propedy to avoid tax, later.

In situations (2) and (3),  a request will be denied only
for the part of the deficiency due to the incorrect items
about which you. had actual knowledge, or to the extent
of the value of the property transferred. If you establish
that you signed your joint return under duress, then it
is not a joint return, and you are not liable for amounts
from that return. However, you may be required to file
a separate return for that tax year.

Example. Bill and Karen Green filed a joint return
.showing Karen’s wages of $50,000 and Bill’s self-
employment income of $10,000. The IRS audited their
return and found that Bill did not report $20,000 of
self-employment income. The additional income re-
sulted in a $6,000 understatement of tax, plus interest
and penalties. After obtaining a legal separation froin
Bill, Karen filed Form 8857 to request relief by sepa-
ration of liability. The IRS proved that Karen actually
knew about $5,000 of the additional income at the time
she signed the joint return. Bill is liable for all of ,the
,understatement  of tax, interest, and penalties because
all of it was due to his unreported income. Karen is also
liable for the understatement of tax, interest, and pen-
alties due to the $5,000 of additional income that she
actually knew about. The IRS can collect that part from
either Karen or Bill. The IRS can collect the remainder
only from Bill.

Transfers of property to avoid tax. If your spouse
transfers property to you for the main purpose of
avoiding tax or payment of tax, the tax liability allocated
to you will be increased by the value of the property
transferred. A transfer will be presumed to have as its
main purpose the avoidance of tax or payment of tax
if the transfer is made after the date that is 1 year before
the date on which the IRS sent its first letter of proposed
deficiency allowing you an opportunity for a meeting in
the IRS Appeals Office. This presumption will not apply
if the transfer was made under a divorce decree, sep-
arate maintenance decree, or a written instrument inci-
dent to such a decree.

Exception. The above rule will not apply if you es-
tablish that the transfer did not have as its main purpose
the avoidance of tax or payment of tax.

How To Figure Your Separation of
Liability -
The IRS will figure your separation of liability and figure
any related interest and penalties after you file a com-
pleted Form 8857 with the required attachment. You
are not requireci to figure these amounts. But if you
wish, you can figure your separation of liability yourself
by using Worksheet 2 and instructions that follow.
However, if you filed Form 8814 to report your child’s
tax liability on your joint return, do not include that li-
ability when figuring your separation of liability. Allocate
it as appropriate between you and your spouse.
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i&&dons for Completing Worksheet 2
‘Use the following instructions to complete Worksheet
2.

‘b-me 1. When allocating ,income and deductions taken.
into account in computing the understatement of tax,
allocate them in the same-manner you would have al-
located them if you and your spouse had filed separate
returns.

Allocate wages and salaries to the spouse who per-
formed the job and received the Form W-2. You gen-
erally allocate business and investment income (in-
cluding capital gains) according to which spouse owned
the business or investment that produced the income.
Income from a jointly owned business or investment
should be allocated equally between you and your
spouse unless there is clear and convincing evidence
that supports a different allocation.

Allocate business deductions according to the own-
ership of the business. Allocate personal deductions
(such as itemized deductions for mortgage interest and
taxes) equally between you and your spouse unless
there is evidence that shows a different allocation is
appropriate.

items that are limited or not allowed on separate
returns. If a deduction would not be allowed if you had
filed a separate return, figure the deduction as you
would on a joint return and allocate that amount be-
tween you and your spouse.

A similar rule applies to income and deductions (such.
as taxable social security benefits and the IRA de-

$
duction) that are subject to special limits on a separate
return. Figure these items as you would on a joint re-
turn and allocate them between you and your spouse.

Example. Charles and Mary filed a joint return for
1997. Charles received social security benefits in 1997,
but none of them were taxable because his and Mary’s
total income was less than the base amount ($32,000)
for joint returns. Several months after filing their return,
Charles and Mary received a notice-from the IRS for
additional tax because they did not report some interest
and dividend income.,The  notice also showed that half
of Charles’ social security benefits were’ taxable be-
cause the additional interest and dividend income in-
creased their total income so that it was more than the
$32,000 base amount. If Charles had filed a separate
return, 85% of his social security benefits would have
been taxable. When figuring his separation of liability,
Charles allocates only half of his social security bene-
fits. This is true even though 85% of his benefits would
have been taxable if he and Mary had filed separate
returns.

items allocabfe  to one spouse that benefit the
other spouse. A deduction that is otherwise allocable
to one spouse must be allocated to the other spouse
to the extent the item created a tax benefit for the other

pi spouse.

Examp/e-  Your joint return shows $50,000 of wages
,j I bl t yal oca e o ou and $15,000 of self-employment in-

come allocable to your-spouse. The IRS audited your
return and disallowed a $20;000 deduction allocable to
your spouse. Only $15,000 of the disallowed deduction
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is allocated to your spouse because that is the amount
that offset your spouse’s self-employment income. The
remaining $5,000 must be allocated to you because
that amount offset your income.

Lines 5 and 6. Enter the pat-t of the understatement
of tax that is due to the disallowance of a credit or to
the increase in any tax other than the income tax or
akernative minimum tax. Allocate credits and other
taxes in the same manner you would have allocated
them if you and your spouse had filed separate returns.

Examp/e.  You reported $750 in self-employment tax
on your return. All of this tax is allocable to you. The

.. IRS audited your return and determined that your seif-
employment tax should have been $1,100. On line 6,
you enter the $350 increase in self-employment tax
($I,1  00 - $750).

Credits that are not al/owed on separate returns.
If a credit would not be allowed if you had filed a sep-
arate return, figure the credit as you would on a joint
return and allocate it between you and your spouse.
Examples of credits that are generally not allowed on
a separate return are the child and dependent care
credit, the credit for the elderly, the adoption credit, the
Hope and lifetime learning credits, and the earned in-
come credit.

Examp/e.  You claimed a credit of $860 for child and
dependent care expenses on your tax return. The IRS
audited your return and allowed you only $500. The
remaining $360 was disallowed. Even though none of
the credit would have been allowed on separate re-
turns, you are entitled to a $500 credit for purposes of
figuring your separation of liability. You allocate the
$360 disallowance (rather than the full $860) between
you and your spouse (or former spouse) on lines 5 and
6 of Worksheet 2.

Credits allocable to one spouse that benefit the
other spouse. A credit that is otherwise altocated  to
one spouse must be allocated to the other spouse to
the extent the item created a tax benefit’for the other
spouse.

Worksheet 2 Example
Cindy and Clarence Brown filed a joint return for 1996.
They divorced in 1997. On July 27, 1998, the IRS is-
sued a Notice of Deficiency to the Browns relating to
their 1996 return. There were four items listed on the
notice.

1) $2,378 is nonemployee compensation that
Clarence got for some consulting work and did not
report:

2) $336 is self-employment tax related to the $2,378
nonemployee compensation.

3)‘$168 is the deduction -for half of the self-
employment tax.

4) $500 is interest income from an account that be-
longed entirely to Cindy.

Cindy decides to file Form 8857 (not illustrated) to
request relief under separation of liability. She allocates



. . _ **
W&she&  2. Worksheet for Figuring Your Separation of Liability
(Note: This worksheet is optional. Keep it for your records. Do not mail it to the IRS.)

.l. Enter the net amount of income and deductions taken into account in computing the
understatement of tax and allocated to you* . . . . . . . . . . . . . . . . . . . I.

2. Enter the net amoupt  of all income and deductions taken into account in computing the
understatement of tax* . . . , . . . . . . . . . . . . . . . . . . . . . . . 2.

3. Divide line 1 by line 2. En& the result as a decimal (rounded to at least 3 places) . . . . . . 3.
4. Enter the understatement of tax* . . . . . . . . . . . . . , . . . 4.
5. Enter the credits and other taxes taken into account in computing

the understatement of tax and allocated to your spouse* . . . 5.
6. Enter the credits and other taxes taken into account in computing

the understatement of tax and allocated to you’ . . . . . . 6.
7. Add lines5 and 6. . . . . . . . . . . . . . . . . . . . . . . 7.

8. Subtract tine 7 from line 4 . . . . . . . . . . . . . . . . . . . . . . . . . . 8.
9. Multiply line 8 by line 3 . . . . . . . . . . , . . . . . . . . . . . . . . . . 9.

10. Add lines 9 and 6. This is the understatement of tax you are responsible for . . . . . . . . IO.

*This should be shown on the IRS notice or audit report.

the items between her and Clarence as follows. (She
attaches this allocation to Form 8857.)

Items to allocate Cindv Clarence
Nonemployee
compensation $ 2,378

Interest in&me $500

)
Deduction for l/2 of
self-employment tax 168

Self-employment tax 336

Although not .required,  Cindy uses Worksheet 2 to
determine the understatement of tax that is allocable to
her. She fills out the worksheet (shown on page 8) as
follows.

Line 1. Cindy enters the interest income from her bank
account.

Line 2. The net amount of income and deductions taken
into account in computing the understatement of tax is
$2,710. This is the sum of the nonemployee compen-
sation ($2,378) and interest income ($500),  minus the
deduction for one-half of self-employment tax ($168).

Line’3. Cindy divides line 1 by line 2 to get .184.

Line 4. Cindy enters the $743 understatement of tax.
This is shown on the Notice of Deficiency.

Line 5. Cindy enters Clarence’s self-employment tax
of $336.

Line 6. Cindy enters -0- because there are no credits
or other taxes to be allocated to her.

.I Lines 7 - 10. Cindy completes lines 7 through 10. Line
10 shows that she is responsible for $75 of the under-
statement of tax. Clarence is responsible for the re-
maining amount ($668).

Equitable Relief,
You may not be able to qualify for innocent spouse
relief or separation of liability. You may still, however,
be relieved of responsibility for tax, interest, and pen-
alties through equitable relief. You may qualify for eq-
uitable relief if you meet all of the following conditions.

1) Taking into account all the facts and circumstances,
it would be unfair to hold you liable for the under-
statement or underpayment of tax. (See lndicatians

~ of Unfairness, under Innocent Spouse Reliel: ear-
lier.)

2) You are not eligible for innocent spouse relief.

3) You are not eligible for separation of liability.

Unlike innocent spouse relief or separation of liability,
you can get relief from an understatement of tax (de-
fined earlier) or an underpayment of taxthrough eq-
uitable relief.

Underpayment of tax. An underpayment of tax is an
amount of tax you properly reported on your return but
you have not paid. For example, your joint !996 return
shows that you and your spouse owed $5,000. You pay
~Z$II; with the return. You have an underpayment of

I -

Examples. The following examples show situations
that’may qualify for equitable relief.

&amp/e  1. You and your spouse file a joint 1996
return. That return shows you owe $10,000. You pay
$5,000 with the return. You take out a loan to pay the
other $5,000 ahd without telling you, your spouse takes
the $5,000 and spends it on himself. You may be able
to get equitable relief for the $5,000 underpayment.
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F$ed-ijl  Worksheet 2. Worksheet for Figuring Your Separation of Liability
(Note: This worksheet is optional. Keep it for your records. Do not mail it to the IRS.)

I
!, 1. Enter the net amount of income and deductions taken into account in computing the

1 understatement of tax and allocated to you’ . . . . . . . . . . . . . . . . . . .
2. Enter the net amount of all  income and deductions taken into account in computing the

understatement of tax’ . . , . . . . . , . . . , . . . . . . . . . . . . . .
3. Divide line 1 by line 2. Enter the result as a decimal (rounded to at least 3 places) . . .
4. Enter the understatement of tax* . . . . . . . . , . . . . . . . . 4. 7 4 3 ’  *

5. Enter the credits and other taxes taken into account in computing
the understatement of talc  and allocated to your spouse* . . . 5. 336

6. Enter the credits and other taxes taken into account in computing
the understatement of tax and allocated to you* . , . . . . 6. 0

7. Add lines 5 and 6. . . . . . . . . , . . . . , . . . . . . . . 7. 336

8. Subtract line 7 from line 4 . . . . . . . . . . . . . . . . . , . . . . . . . .
9. Multiply line 8 by line 3 . . . , . . . , . . . . . . . . . . . , . . . . . . .

10. Add lines 9 and 6. This is the understatement of tax you are responsible for . . . . . . _ .

1. 500

2. 2,710

3. $184

8. 407

9. 75

IO. 75

‘This should be shown on the IRS notice or audit report.

Example 2. You request innocent spouse relief or
separation of liability, but the IRS determines you do
not qualify for either one. The IRS automatically will
consider whether equitable relief would apply.

Filled-in Form 88,57

1
This part explains how Janie Boulder fills out Form 8857
to request innocent spouse relief.

Janie and Joe Boulder filed a joint tax return for
1996. Joe did not report a $5,000 award he won that
year. They received an IRS Notice of Deficiency for
additional tax of $650 and penalties and interest of
$165.

Janie applies the conditions listed under lnnocenf
Spouse Reliefto see if she qualifies for relief.

1) Janie meets the first condition because the joint tax
j return they filed has an understatement of tax.

2) Janie believes she meets the second condition. She
did not know about the award and had no reason
to know about it because of the secretive way Joe
conducted his financial affairs.

3) Janie believes she meets the third condition. She
believes it would be unfair to be held liable for the
tax because she did not benefit from the award. Joe
spent it on personal items for his use only.

Because Janie believes she qualifies for innocent-
spduse relief, she files Form 8857 with the IRS. She
fills in her name, address, social security number, and
daytime phone number. She fills out the rest of the form
as follows:

Line 1. Janie enters “1996” because this is the tax
year for which she is requesting relief.

fine 2. She enters the name, address, social se-
curity n’umber,  and daytime phone number of her
spouse.

Line 4. Janie checks the box on this line because
she believes she qualifies for innocent spouse relief.

Janie signs and dates the form. She attaches the
explanatory statement (not illustrated) required by the
Form 8857 instructions. Finally, she mails the form to
the IRS employee named in the .Notice  of Deficiency
before the end of- the go-day period specified in the
Notice.
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Form 8857
(Rev. December 1999)
Department of the Treasury

Internal Revenue Service
Your name

Request for Innocent Spouse Relief
(And Separation of Liabiiity and Equitable Relief) OMB No. 1545-l 596

I b Do not file with your tax return. b See instructions. I
> 1 Your social security number

Janie Boulder
Your current address

5161 Old Farm Estates

] 1 2 3 : OOib876
Apt. no.

City, town or post office. state, and ZIP code. If a foreign address, see instructions. Daytime phone no. (optional)

Hutchinson, IA 55555 (720)555-1023

Before you begin, you need to understand the following terms. See instructions for descriptions.

l Separation of Liability i
l Innocent Spouse Relief l Equitable Relief

l Joint and Several Liability l Understatement of Tax l Underpayment of Tax

-0
T I P

The IRS can help you with your request. If you are working with an IRS
employee, you can r ask that employee, or you can call I -8OO-829-  7040.

1 Enter the year(s) for which you are requesting relief from liability of tax (see instructions) . F . . . ..!.9-9-6..-..

2 Information about your spouse (or former spouse) to whom you were married at the end of the year(s) on line 1.
Name Social security number

Joe E. Boulder 234’:  00’:8765
Current home address (number and street). If a P.O. box, see instructions. Apt. no.,

3898 Timber Way
City, town or post ofhce,  state, and ZIP code. If a foreign address, see instructions. Daytime phone no. (If known)

Creekbed, MS 77717 (270)555-2345

cl
T I P

If you on& have an underpayment of tax (tax shown on yourjoint return that was not paid), you may
only request equitable relief. Skip line: 3 and 4 and see line 5 and its instructions.

>
3 If you have an understatement of tax, you may request Separation of Liability. You may be relieved of liability

for your spouse’s (or former spouse’s) part of the liability. However, this relief is available only if you and your
spouse (or former spouse):

l Are no longer married, or
l Are legally separated, or
l Have lived apart at all times during the 12-month period prior to the date you file this form.

If one of the above conditions apply, attach a statement as explained on page 3 and check here . . . b c]

4 If you have an understatement of tax due to erroneous’items of your spouse (or former spouse), you may be
allowed Innocent Spouse Relief. Attach a statement as explained on page 4 and check here . . . . . Gzi

5 If you hdve an underpayment of tax or you do not qualify.for relief under 3 or 4 above, we will automatically
consider whether you qualify for Equitable Relief. Attach a statement as explained on page 4 and check
here..............T...........‘.........l....bcl

Where To File: Generally, send this form to: Internal Revenue Service Center, Cincinnati, OH 45999-0857. But if
you are meeting with an IRS employee or you received an IRS notice of deficiency, see page 2.

I *
Under penalties of perjury, I declare that I have exammed this form and any accompanying schedules and statements, and to the best of my knowledge and belief,
they are true, correct and complete. Declaration of preparer (other than taxpayer) is based on all information of which preparer has any knowledge.

Sign Here Your signature Date
Keep a copy
of this form for
your records. 1 Jade Boulder 11/P/98

Paid Preparer’s Date Preparer’s social security no.

signature 1
P~~P~~~~'~  Firm’s name (or yours

~$%n$oyed 0

Use Only if~~fs~~smployed) and b
EIN :

/ ZIP code

: j

For Privacy Act and Paperwork Reduction Act Notice, see page 4. Cat. No. 24647V Form 8857 (Rev. 12-99)

@ Printed on recycled paper
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hueskims & Answers

‘1 This section answers questions
..Gommonly  asked by taxpayers
about innocent spouse relief.

What is joint and several liabil-
ity?

Many married taxpayers choose to
file a joint. tax return because of
certain benefits this filing status al-
lows. Both taxpayers are jointly and
individually responsible for the tax
and any interest or penalty due on
the joint return even if they later
divorce. This is true even if a di-
vorce decree states that a former
spouse will be responsible for any
amounts due on previously filed
joint returns. One spouse may be
held responsible for all the tax due.

How can I get relief”from joint
and several liability?

Relief now falls into three catego-
ries: “innocent spouse relief,”

.I

“separation of liability,” and “equi-
table relief.” Each of these types
of relief have different require-
ments. They are explained sepa-
rately below.

What are the rules for innocent
spouse relief?

To qualify for innocent spouse re-
lief, you must meet all of the fol-
lowing conditions.

C l You must have filed a joint re-
turn which has an understate-
ment of tax.

l The understatement of tax must
be due to erroneous items of
your spouse (or former
spouse).

I l You must establish that‘at the
time you signed the joint return,
you did not know, and had no
reason to know, that there was
an understatement of tax.

l Taking into account all of the
facts and circumstances, it

..I

would be unfair to hold you lia-
ble for the understatement of
tax.

. You must request relief within
2 years after the date on which

Page 10

the IRS first began collection
activity against you after July
22, 1990.

What are “erroneous items”?

Erroneous items are any de-
ductions, credits, or bases that are
incorrectly stated on the return, and
any income that is not reported on
the return.

What is an “understatement of
tax”?

An understatement of tax is gen-
erallv the difference between the
total amount of tax that should
have been shown on your return
and the amount of tax that was
actually shown on your return. For
example, you reported total tax on
your 1996 return of $2,500. IRS
determined in an audit of your 1996
return that the total tax should be
$3,000. You have a $500 under-
statement of tax.

Will I qualify for innocent spouse
relief in any situation where
there is an understatement of
t a x ?

No. There are many situations in
which you m’ay owe tax that is re-
lated to your spouse, but not be
eligible for innocent spouse relief.
For example, you and your spouse
file a joint return that reports
$10,000 of income and deductions,
but you knew that your spouse was
not reporting $5,000 of dividends.
You are not eligible for innocent
spouse relief when you have
knowledge of the understatement.

What are the rules for separation
of liability?

Under this type of relief, you divide
(separate) the understatement of
tax (plus interest and penalties) on
your joint return between you and
your spouse. The understatement
of tax allocated to you is generally
the amount you are responsible for.
To qualify for separation of liability,
you must have filed a joint return
and meet either of the following

requirements at the time. you file
Form 8857.

. You are no longer niarried to,
or are legally separated from,
the spouse with whom you filed
the joint return for which you
are requesting relief. (Under
this rule, you are no longer
married if you are widowed.)

l You were not a member of the
same household as the spouse
with whom you filed the joint
return at any time during the
12-month  period ending on the
date you file Form 8857.

Why would a request for sepa-
ration of liability be denied?

Even if you meet the requirements
listed earlier, a request for sepa-
ration of liability will not be <granted
in the following. situations.

l The IRS proves that you and
your spouse transferred assets
as part of a fraudulent scheme.

l The IRS proves that at the time
you signed your joint return, you
had actual knowledge that any
items giving rise to the defi-
ciency and that can be allo-
cated to your spouse were in-

correct .

l You transferred property to
your spouse (or former souse)
just to avoid tax or the payment
of tax.

What are the rules for equitable
relief?

Equitable relief is only available if
you meet all of the following con-
ditions. I

l You do not qualify for innocent
spouse relief or separation of
liability.

l The IRS determines that it is
unfair to hold you liable for the
understatement of tax taking
into account all the facts and
circumstances.

Note. Unlike innocent spouse relief
or separation of liability, if you
qualify for equitable relief, you can

I.



-J
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‘$et rglief  from an understatement
o? tax or an underpayment of tax.
(An underpayment of tax is an
amount properly shown on the re-

->\um,  but not paid.)
,*’

How do state community prop-
erty laws affect my ability to
qualify for relief?

Comnjlunity  property states are
Arizona, California, Idaho, Louisi-
ana, Nevada, New Mexico, Texas,
Washington, and Wisconsin.
Generally, community property
laws require you to allocate com-
munity income and expenses
equally between both spouses.

However, community property laws
are not taken into account in de-
termining whether an item belongs
to you or to your spouse (or former
spouse) for purposes of requesting
any relief from liability.

How do I request relief?

. File Form 8857, Request for lnno-
cent Spouse Re/iet; to ask the IRS
for relief. You only need to file one

>
Form 8857 even if you are re-
questing relief for more than one
year.

if I am denied innocent spouse
relief, must I reapply if I believe
I might qualify under one of the
other two provisions?

No. The IRS automatically will What if the IRS has levied my
consider whether any of the other
provisions would apply.

account for the tax liability and
I decide to request relief?

! applied for innocent spouse
relief before the law changed
(July 22, 1998). Do I need to re-
wW

All collection activity is suspended
from the date the request is re-
ceived by the Service until the final
determination is made.

What is “injured spouse relief”?
No. The Service will consider your
request under the new law as long
as the liability was unpaid as of
July 22, 1998.

When should I file Form 8857?

If you are requesting innocent
spouse relief, separation of liability,
or equitable relief, file Form 8857
no later than 2 years after the date
on which the IRS first began col-
lection activities against you after
July 22, 1998.

Injured spouse relief is different
from innocent spouse relief. When
a joint return is filed and the refund
is used to pay one spouse’s past-
due child and/or spousal Support,
a past-due federal debt, or past-
due state income tax, the other
spouse may be considered an in-
jured spouse. The injured spouse
can claim his or her share of the
refund using Form 8379, /n/wed
Spouse Claim and Allocation. To I
be considered an injured spouse,
you must have:

Where should I file Form 8857?

Follow the instructions on Form
8857.

I am currently undergoing an
examination of my return. How
do I request innocent spouse
relief?

l Filed a joint return,

l Received income (such as
wages, interest, etc.),

* Made tax payments (such as
withholding or estimated tax
payments),

. Reported the income and tax
payments on the joint return,
and

File Form 8857 with the employee
assigned to examine your return.

l An overpayment, all or part of
which was applied to the past-
due amount of the other
spouse.

.3

How To Get More Information

You can order free publications
and forms, ask tax questions, and
get more information from the IRS
in several ways. By selecting the
method that is best for you, you
will have quick and easy access to
tax help.

Free tax services. To find out
what services are available, get
Publication 910, Guide to Free Tau
Services. It contains a list of free
tax publications and an index of tax
topics. It also describes other free
tax information services, including
tax education and assistance pro-
grams and a list of TeleTax topics.

R Personal computer. With
your personal computer
and modem, you can ac-

cess the IRS on the Internet at
www.irs.ustreas,guv.  While visit-
ing ‘our Web Site, you can select:

l Frequently Asked Tax
Questions to find answers to
questions you may have.

l Fill-in Forms to complete tax
forms on-line.

l Forms and Publications to
download forms and publica-
tions or search publications by
topic or keyword.

l Comments & Help to e-mail us
with comments about the site
or with tax questions.

l Digital Dispatch and IRS Local
News Netto  receive our elec-
tronic newsletters on hot tax is-
sues and news.

You can also reach us with your
computer using any of the follow-
ing.

l Telnet at iris.irs.ustreas.gov

l File Transfer Protocol at
ftp.irs.ustreas.gov

Page 11



“I l Dir&dial  (by modem)
c 703-321-8020

TaxFax Service. Using the
phone attached to your fax
machine, you can receive

forms, instructions, and tax infor-
mation by calling 703-368-9694.
Follow the directions from the
prompts. When you order forms,
enter the catalog number for the
form you need. The items you re-
quest will be faxed to you.

Phone. Many services are
available by phone.

l Ordenng forms, instructions8
and publications. Cal I
I-800-829-3676. to order cur-
rent and prior year forms, in-
structions, and publications.

l Asking tax questions. Call the
IRS with your tax questions at
1-800-829-I 040.

1
l 77YflDD equipment. If you

/I - have access to TTYrrDD
equipment, call
I-800-829-4059 to ask tax
questions or to order forms and
publications.

l TeleTax fopics. Call
i-800-629-4477 to listen to
pre-recorded~  messages cover-
ing various tax topics.

Evaiuafhg fee qual i fy  of  our
telephone servkes. To ensure
that IRS representatives give ac-

curate, courteous, and professional
answers, we evaluate the quality
of our telephone services in several
ways.

l A second IRS representative
sometimes monitors live tele-
phone calls. That person only
evaluates the IRS assistor and
does not keep a record of any
taxpayer’s name or tax identifi-
cation number.

l We sometimes record tele-
phone calls to evaluate IRS
assistors objectively. We hold
these recordings no longer than
one week and use them only to
measure the quality of assist-
ance.

l We value our customers’ opin-
ions. Throughout this year, we
will be surveying our customers
for their opinions on our service.

a Walk-in. ~You can pick up
certain forms, instructions,
and publications at many

post offices, libraries, and IRS of-
fices. Some libraries and IRS of-
fices have an extensive collection
of products available to print from
a CD-ROM or photocopy from re-
producible proofs.

- Mail. You can send yourEln order for forms, in-
structions, and publications

to the Distribution Center nearest
to you and receive a response 7 to
15 workdays after your request is
received. Find the address that
applies to your part of the country.

l Western part of U.S.:
Western Area Distribution Cen-
ter
Ranch0  Cordova, CA
95743-0001

9 Central part of U.S.:
Central Area Distribution Center
P.O. Box 8903
Bloomington, IL 61702-8903

l Eastern part of U.S. and for-
eign addresses:
Eastern Area Distribution Cen-
ter
P.O. Box 85074
Richmond, VA 23267-5074

CO-ROM. You can order
IRS Publication 1796, Fed-
eral Tax Products on

CD-ROM, and obtain:

l Current tax forms, instructions,
and publications.

l Prior-year tax forms, in-
structions, and publications,

l Popular tax forms which may
be filled-in electronically,
printed out for submission, and
saved for recordkeeping.

. l Internal Revenue Bulletins.

The CD-ROM can be purchased
from National Technical Informa-
tion Service (NTIS) for $25.00 by
cal l ing l -877-233-6767 or  for
$18.00 on the Internet at ’
www.irs.ustreas.gov/cdorders.
The first release is available in
mid-December and the final re-
lease is available in late January.
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(a) Treatment of community income where spouses live apart

then, for purposes of this title, any community income of such individuals for the
calendar year shall be treated in accordance with the rules provided by section 879(a).

(b) Secretary may disregard community property laws where spouse not notified of
community income

(c) Spouse relieved of liability in certain other cases

then, for purposes of this title, such item of community income shall be included in the
gross income of the other spouse (and not in the gross income of the individual),

Under procedures prescribed by the Secretary, if, taking into account all the facts and
circumstances, it is inequitable to hold the individual liable for any unpaid tax or any
deficiency (or any portion of either) attributable to any item for which relief is not
available under the preceding sentence, the Secretary may relieve such individual of such
liability.

(d) Definitions

The term “earned income” has the meaning given to such term by section 91 l(d)(2).

(2) Community income

The term “community income” means income which, under applicable community
property laws, is treated as community income.

(3) Community property laws

The term “community property laws” means the community property laws of a State, a
foreign country, or a possession of the United States.

Copyright 1999, Tax Analysts (February)



Wisconsin Department of Revenue
Division: IS&E ’
March 2,1999

TITLE: Equalize Interest Rates For All Taxes _

DESCRIPTION OF CURRENT LAW AND PROBLEM:

Under current law an interest rate differential exists between assessing and refunding taxes. For
all taxes administered by the Department of Revenue, the laws provide that in assessing taxes
interest shall be added to such taxes at 12% per year. In contrast, the laws provide that in
refunding overpayments, interest shall be added at the rate of 9% per year. ,

The interest rate differential is a frequent point of contention among taxpayers and practitioners
as an unfair law which creates an uneven playing field. If taxes are underpaid, interest is charged
at 12% per year, whereas if taxes are overpaid, interest is refunded at only 9Oh, per year.

RECOMMENDATION FOR ACTION:

Change the interest rate on assessments from 12% to 9% per year on underpaid taxes.

FISCAL/ADMINISTRATIVE IMPACT:’

Unknown

DRAFTING INSTRUCTIONS:

The following changes would be required to equalize the interest rate from 12% to

the numerical percentages of 12% and substituting therefor 9%. (Note - sections 71.84(2)(a)
and (c) relate to the addition to tax rate).

2) Sales and Use Tax - Amend section 77.60fdl)(a) and ( by striking the numerical percentages
of 12% and substituting therefor 9%.

‘3) Forest Cropland Withdrawals - Amend section 77.1 striking the numerical
percentage of 12% and substituting therefor 9%.

4) Managed Forest Lands - Yield Tax - Amend section 7 striking the numerical
percentage of 12% and substituting therefor 9%.

5) Temporary Recycling Surcharge - Amend section 77.96( the numerical
percentage of 12% and substituting therefor 9% (not necessary unless the law is renewed -
the surcharge is scheduled to expire for taxable years ending on or after April 1, 1999).



6) ‘Estate Tax - Amend sections 72.22 the numerical percentages of
12% and substituting therefor 9%.

7) Motor Vehicle Fuel, General Aviation Fuel and Alternate Fuel Tax - Amend section
by striking the numerical percentage of 12% and substituting therefor 9%.

8) Beverage and Cigarette Tax -Amend sections 139.25(l)  and 139.44(g)  by striking the
numerical percentages of ‘12% and substituting therefor 9%.

EFFECTIVE DATE,OF INITIAL APPLICABILITY:

Day after publication (or “applies to all assessments issued on or after (date) regardless of the
taxable period to which they pertain” g intent is to make the law retroactive.)

‘I
PERSON TO CONTACT:

?:

Clay Seth, 6-8920

PREPARED BY:

Clay Seth
March 2, 1999 ,



State of ~im.min 0 DEPARTMENT OF REVENUE
125 SOUTH WEBSTER STREET . P.O. BOX 8933 l MADISON, WISCONSIN 53706-8933  l (608) 266-6798

FAX (608) 261-6240 . http://www.dor.state.wi.us

Date: March 31, 1998

To: Diana
Senator Weeden’s Office

F r o m : Diane Hardt k*

Su bj.ect: Interest Rate Differential

You inquired about the interest rate differential in assessing and refunding taxes. For
example, for individual income and corporate franchise/income taxes, section
71.82(l)(a), Wis. Stats. (199596) provides that in assessing taxes interest shall be
added to such taxes at 12% per year. Also, section 71.82(1)(b), Wis. Stats. (199596),
provides that in refunding overpayments, interest shall be added at the rate of 9% per
year. There are similar interest provisions in all of the taxes. Also, please note that
the delinquent interest rate is 1.5% per month until the taxes are paid.

I have found very little historical information on this rate differential. The assessment
rate of imterest:.~was:.:increased!,from”-:9%;to!4  2% -for alI taxesin ..Ghapter,.-2O,.~,Laws. of%>
1’981~~:~the,:li98~~,;83-~,bud‘get,~~bill).  At that time it was anticipated that the interest rate
change w~,~.ldr:iraise,-s~ate.,ta~~!reve~ue,,,by~$2.,,million.;for the4 981-83, biennium.
Attached are the related documents.

Since that time I believe there has been discussion of changes in interest rates.
However, I can find no actual bills or fiscal estimates.
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ij- the folloc;ing  prov is ions  :
,.

1* . I n c r e a s e  ,the cigarerze t a x  t o  2Oc p e r  ?ack. a n d  r e d u c e  t h e
5 f!rS ,jrsccunr  t^ 1. fjq:,  for disr-r-~.~ut*crs aff:s:ng cigareite

-
$ stamps? efff?CtIVe  .?iu_zust  ~ 1. i9ai ;
/.I,
h 2. increase  the l i q u o r  t a x  r a t e  o n  rntos~cating  l i q u o r s  t o  $ 3 . 1 5  p e r
i: g a l l o n , Pzz3?t  G Ve .\UgUSi 1,-i---k- 1981 a n d  increase :he sneclal  l i a u o r  t a x  ra:e
b, so  that  the differential  between the  genera l  l iquor  tax  rate  and  the
i: Special liauor tax r a z e  w i l l  b e  nain;azned consistent  i;ith e a r l i e r .,

s for fi

n which the

Raise
e f f e c t i v e

t h e  n o r m a l  i n t e r e s t  r
August 1,  1981.

,ate f o r  l a t e  t a x  p a y m e n t s  t o  lZ”ib a

Under current law, t h e  c i g a r e t t e  t a x  i s  16c p e r  p a c k ,  a n d  t h e
c igarette  s tamp discount  i s  7 .1%. This  mot ion  would  increase ' the  c igaret te

!' t a x  t o  2OC p e r  p a c k  a n d  d e c r e a s e t h e  c i g a r e t t e  s t a m p  d i s c o u n t  t o  1.8%
. e f f e c t i v e  A u g u s t  1 ,  1 9 8 1 . The  amount  o f  c igaret te  s tamp d iscount  would.Se
! mainta ined  at  approximate ly  the  same leve l  as  under  current  law.



Under c u r r e n t  law, - interest o f  Q?J2 10 a  year  i s  assessed  against  taxes  due
jrn t h e  ;iate t h e pa;.me;lt is s t a t u t o r i l y  d u e  u n t i l  t h e  d a t e  a l l o w e d  b y  a n
.ension t o  f i l e  o r  until an additional assessment is made by the
lartment 0 f Revenue. A f t e r  t h a t  t i m e , t h e  i n t e r e s t  r a t e  a p p l i c a b l e  t o
.inqueni t a x e s  i s  18% a n n u a l l y . Increas ing  the  current  normal  interest
e of 93; to 12% for  late  tax  payments  would  ra ise  s tate  tax  revenue by
000,000  for  the  1981-83  b iennium.

(FISCAL/POSITION  ckf..wGE To BASE: $63,700,000  GPR-Revenue; $2,700,000
Revenue )

(FIE~CAL/POSITION  CHMGE T O  43 6 6 : $63,700,000  GPR-Revenue; $2,700,000
Revenue)
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jr ‘Wisconsin Department of Revenue
IS&E Division ‘,
J a n u a r y  29,1999

.TITLE: Grant Extension of Time to File Withholding Report

DESCRIPTION OF CURRENT LAW AND PROBLEM:

In years prior to 1999, sec. 71.65(5), Wis. Stats., provided a thirty-day extension of time for
employers to file the annual withholding reconciliation report, Form’WT-7. This statutory
provision was inadvertently elim’inated in legislation intended to federalize the W@consin due
dates of information returns (1997 Wisconsin Act 291, provision effective January 1, 1999).

RECOMMENDATION FOR ACTION:

Amend sec. 71.65(5)(a)l., Wis. Stats. (1997-g@, to restore the thirty-day extension to file Form
WT-7s by adding language similar to “OF a withholding report as required by sub. (3)(a).”

FISCAL/ADMINISTRATIVE IMPACT

None

DRAFTING INSTRUCTIONS:

See Recommendation for Action,

EFFECTIVE DATE OR INITIAL APPLICABILITY:

Effective.for  withholding reports due January 31, 2000.

PERSON TO CONTACT: Clay Seth 266-‘8920 I

PREPARED BY: Mark P. Wipperfurth
January 29,1999

i:\leg\bant Extension of Time to File Wihhoiding Report



Define term “exclusively” for certain
exemptions

Wisconsin Department of Revenue

1 IS&E Division
August 7, 1998

TITLE: Define the Term “Exclusively” for Purposes of the Sales and Use Tax Exemptions
Allowed in Sets. 7754(3m), (5)(b), (5)(c), (6)(a), (26m),  (34), and (39), Wis. Stats.
(1995-96)

DESCRIPTION OF CURRENT LAW AND PROBLEM:

Sections 77.54(3m), (5)(b), (5)(c), (6)(a), (26m), (34), and (39), Wis. Stats. (1995-96) provide
exemptions from Wisconsin sales and use tax for various items used “exclusively” in a particular
manner. See Attachment 1 for a list of each of these statutes and the specific exemption each
statute provides.

The Wisconsin Tax Appeals Commission (WTAC) and the courts have long recognized that tax
exemptions are a matter of legislative grace and that it is up to the taxpayer to show that they
clearly fall within the exemption being claimed. However, the Wisconsin Supreme Court has
also stated that’“...an exemption statute need not be given an unreasonable construction or the
narrowest possible construction...” Columbia Hospital Assn. v. Milwaukee, 35 Wis. 2d 660, 668,
151 N.W. 2d 750, 754 (1967). The problem with this is that the Supreme Court did not provide a
definite amount of taxable usage, when once exceeded, that results in an item no longer being
used “exclusively” in the exempt manner for which it was purchased. In other words, the courts
and the department recognize that items purchased under the above identified exemption
statutes do not have to be used “solely” or “only” in an exempt manner, but may also be used for
other purposes and still qualify for the exemption.

.

.

Recognizing the fact that an item does not have to be used “solely” or “only” in an exempt
manner to qualify for exemption from Wisconsin sales and use tax, the Department of Revenue
defined the term “exclusively” in three of its applicable administrative rules. The three
administrative rules which currently contain a definition of the word “exclusively” provide that
“...an infrequent and sporadic use...” of an exempt item in a taxable manner will not invalidate
the exemption under which the item was purchased (Sections Tax I! .12(4)(b) (Farming), Tax
1 l.l6(l)(am)  (Common and Contract Carriers), and Tax 11.40(l)  (Manufacturing), Wis. Adm.
Code).

Neither the department, the courts, nor taxpayers know for certain how much “taxable usage” an
item may have and still qualify for the exemption under the “infrequent and sporadic” definition
currently being used.

For example, if a common carrier purchases a dump truck and uses the dump truck 99% of the
time in common carriage and 1% of the time in hauling his own products (i.e., not common
carriage), it is not clear whether the exemption claimed on the truck when it was originally
purchased will be invalidated by the 1% use of the truck in other than common carriage. It
depends on whether such 1% use was “infrequent and sporadic.”



Therefore, it is highly desirable to define the term “exclusive,” as it relates to the exemptions
identified above, in a specific quantifiable amount which would be applied uniformly by the
department and the courts to all taxpayers.

The legislature has already taken this approach with the exemption for tractors and farm
machinery used exclusively and directly in farming as provided in sec. 77.54(3)(a), Wis. Stats.
(199596) by defining the term “used exclusively” in sec. 7754(3)(b)3, Wis. Stats.

Section 77.54(3)(b)3, Wis. Stats. (199596),  defines the term “used exclusively” as it relates to
tractors and farm machinery as ‘I . ..used to the exclusion of all other uses except for other use not .
exceeding 5% of total use.” (emphasis added). By having this specific quantifiable amount of
taxabie use (i.e., 5%), when once exceeded; that results in tax being due on the purchase of the
tractor or farm machinery, the Department, the courts, and taxpayers know when sales and use
tax will and will not be imposed on these types of purchases.

RECOMMENDATION FOR ACTION: @J!iw#Pti

It is recommended that Chapter 77 of th’ Wisconsin Statutes contain a definition of the term
“excluejvely” which would applyto  eep i of-the exemptions identified above. The definition could
read *as follbws:

i-
“Exclusively,” as used in sets. 7754(3‘1m), (5)(b), (5)(c), (6)(a), (26m), (34) and (39), Wis. Stats.
(1995-96) , means that the item is used, to the exclusion of all other uses, in an exempt manner,
except for “other use” not exceeding 5% of total use in each calendar year the item is used. The
percentag_e  of other use is computed as follows: It -.‘c

1) For Jno~r-t~~kf;-tru~~~~~~~~~
. .

me
(ehicl-~~*~ge-~~the~-us~-i~~~p~ dividi&g the number of

miles the-v& is driven in a nonexempt manner in a oaiendar year by the total

is used in a nonexempt

orcther-item-is-used-inacalendau/eac,  the amount of time
henumzatoror-denorrt-

purposes of determining “exclusive” use.

Example 1 - Highway Vehicles - Contract Carrier A purchases a du,mp  truck for use in common
and contract carriage (exempt use). In addition to hauling products of\others,  Contract Carrier A
also hauls its own products (taxable use). Contract Carrier A drives itSdump truck 90,000 miles
hauling products of others (exempt use) and 10,000 miles hauling his products (taxable
use). Contract Carrier A would compute his “other use” as follows: I



,
Miles driven for “other use”

-‘1, ’
in calendar year 10,000

Divided by ------------ = 10% Other Use (taxable use)

Total miles driven in calendar year 100,000

Since Contract Carrier A’s taxable use of the dump truck is greater than 5% of the total use of
the dump truck, the exemption under sec. 77.54(5)(b), Wis. Stats. (199596),  does not apply.
Contract Carrier A is required to pay Wisco,nsin sales or use tax on its purchase price of the
dump truck.

.

Example 2 - Manufacturing Machine - Manufacturer B purchases an overhead crane which will
be used to move items from one process to another during the manufacturing process (exempt
use). In addition, Manufacturer B will also use the crane for emptying garbage bins and machine
repair (taxable use). Manufacturer B uses the crane 160 hours per week in an exempt manner
and 7 hours per week in a taxable manner. The crane either sits idle or is being repaired the
other 1 hour per week. Manufacturer B would compute her “other use” of the crane as follows:

Hours used for “other use”
in calendar year (7 hrs.* x 52 weeks) 364

Divided by -------- = 4.19% Other Use (taxable use)

Total hours machine used in calendar 8,684
year (167 hrs.* x 52 weeks)

* The 1 hour per week which the crane sits idle or is being repaired is not considered tq
be time which the crane is being “used.”

Since Manufacturer B’s taxable use of the overhead crane is 5% or less of the total time the
crane is being used during the calendar year, Manufacturer B would not be required to pay
Wisconsin sales or use tax on her purchase of the overhead crane under sec. 77.54(6)(a), Wis. ,
Stats. (1995-96). If Manufacturer B’s taxable use of the overhead crane exceeds 5% of the total
use in a later calendar year, Manufacturer B would be required to remit Wisconsin use tax on the
overhead crane.

Example 3 - Breeding and Other Livestock Used In Farming - Farmer C purchases a horse
(farm work stock) for use in its farming operations (exempt use). In addition to using the horse in
its farming operations, Farmer C also rides the horse for recreational purposes (taxable use).
Farmer C uses the horse an average of 19 hours per week in its farming operations (exempt
use) and 1 hour per week for recreational riding (taxable use). Farmer C would compute his
“other use” of the horse as follows:

Hours used for “other use”
in calendar year (1 hr.* x 52 weeks)

Divided by ----- = 5% Other Use (taxable use)

Total hours horse used in calendar
year (20 hrs.* x 52 weeks)

52

1,040



* The amount of time which the horse is not being used is not included as part of the
other use or total use.

Since Farmer C’s taxable use of the horse is 5% or less of the total time the horse is being used,
Farmer C would not be required to pay Wisconsin sales or use tax onhis purchase of the horse
under sec. 77.54(3m), Wis. Stats. (1995-96).

Example 4 - Baling Twine Used in Farming - Farmer D purchases 1,000 feet of baling twine
for $100 (1 Od per foot x 1,000 feet). Farmer D uses 900 feet directly in farming (exempt use)
and 100 feet for other purposes (taxable use). Although Farmer D only used 90% of the total
twine purchased in an exempt manner, the 900 feet which were used directly in farming are
exempt from Wisconsin sales and use tax. The 100 feet which Farmer D used in a taxable
manner are subject to Wisconsin sales and use tax (100 feet x IO@ per foot = $10 subject to
Wisconsin sales’and use tax).

Note: If the same piece of twine was used in farming (exempt use) and nonfarming (taxbble use)
activities, the farmer would need to determine the amount of time the particular piece of twine
was used for each purpose as described in Examples 2 and 3 on the previous page.

FISCAL/ADMINISTRATIVE IMPACT:

This will provide taxpayers and the department a clear amount of taxable use which is allowed
without invalidating the exemption being claimed.

DRAFTING INSTRUCTIONS:

See Recommendation. ___.. ._.__ _. .-- ._--.__ -.-

EFFECTIVE DATE OR INITIAL APPLICABfLITY:

Day after publication.

PERSON TO CONTACT:

Craig Johnson (608)266-7166

PREPARED BY: Craig Johnson
August 7, 1998

i:\craig\exclusively
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Wisconsin Department of Revenue
IS&E Division
March 8, 1999

TITLE: Exclusion of Temporary Recycling Surcharge from Computation of Estimated Tax Payments for
Taxable Years ending after April 1, I999

DESCRIPTlON  OF CURRENT LAW AND PROBLEM:

Wisconsin Statutes sec. 77.94(4) provides for the expiration of the temporary recycling surcharge for
taxable years ending after April 1, 1999. However, sec. 71,09(l)(b) and sec. 7 1.29(l)(b) define “tax shown
on the return” and “tax for the taxable year” for computing estimated payments as net tax plus surcharge.
The problem is that although taxpayers will not be subject to the surcharge for taxable years ending after
April 1, 1999, the language in sec. 71.09(l)(b) and sec. 71.29(l)(b) requires them to make estimated tax
payments that include the surcharge when using the safe harbor provision which bases estimated tax
payments on the prior year’s liability. Literally, by statute, a taxpayer is required to make estimated
payments based on the inclusion of the surcharge, an amount that they clearly will not owe. If estimated
payments are made based on tax only, the amount underpaid will be subject to 12% underpayment interest.

For example, for taxable year 1998 a taxpayer filed a full calendar year return. The net tax shown on the
return was $100,000 plus $9,800 surcharge, totaling $109,800. The 1999 calendar year tax period will not
be subject to the surcharge. However, under current law, the total $109,800 would be the basis for
computing estimated payments and underpayment interest based on the return from the preceding year. If
four quarterly payments of $25,000 were made based on the $100,000 tax liability only, the taxpayer would
be subject to 12% underpayment interest on the remaining $9,800. Conversely, if the surcharge amount
was paid and no additional tax was due, the surcharge amount would simply be refunded.

.

RECOMMENDATION FOR ACTION:

Delete the reference to the surcharge in sets. 7 1.09(l)(b)  and 7 1.29(l)(b).

FISCAL/ADMINISTRATIVE IMPACT

Unknown

DRAFTING INSTRUCTIONS:

See Recommendation for Action above.

EFFECTIVE DATE OR INITIAL APPLICABILITY

Taxable years ending after April 1, 1999.

PERSON TO CONTACT

Clay Seth
266-8920

PREPARED BY: Kristine Schmid
264-7765
e:legislation/surcharge
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Wisconsin Department of Revenue
I S &E Tax Division
August 7, 1998

Compromising non-delinquent taxes,
interest, penalties and costs for inability
to- pay

T I T L E : Compromising Non-Delinquent Taxes, Interest, Penalties and Costs for inability to
* Pay

DESCRIPTION OF CURRENT LAW AND PROBLEM:

Section 71.92(3), Wis. Stats. (1995-96) provides that any taxpayer may petition the
Department of Revenue to compromise delinquent income or fran.chise taxes including the
costs, penalties and interest. The petition must set forth a sworn statement of the taxpayer and
must be in the form the department prescribes. The department may examine the petitioner
under oath concerning the matter.

If the department determines there is an inability to pay (based on financial statements and any
other information requested by the department), the department determines the amount the
taxpayer is able to pay. The compromise is effective only if paid within ten days. Upon
payment, the department credits the unpaid portion of taxes, interest, penalties and costs.

If within 3 years of the date of compromise, the department determines the taxpayer has
income or property sufficient to enabte the taxpayer to pay the remainder of the tax, interest,
penalties and costs, the department may reopen the matter and order the payment in full of
such taxes, interest, penalties and costs. A notice is given to the taxpayer in writing advising of
the intention of the department of revenue to reopen such matter. If the taxpayer desires a
hearing, it is arranged.

The department, makes the appropriate record’ of the taxes, interest, penalties and costs and
they become immediately due and payable. The taxes are subject to interest provided by
section 71.82(2), Wis. Stats. The department proceeds to collect these amounts due.

These compromise provisions are solely related to delinquent taxes. The department would
like the statutory authority to compromise any taxes, interest, penalties and costs at any level of
assessment or appeal, but not yet recorded as delinquent, for inability to pay. The procedures
would be identical to those in section 71.92(3), Wis. Stats. (3 995-96).

RECOMMENDATION FOR ACTION:

The department should be provided the authority to compromise any taxes, interest, penalties
and costs at any level of assessment or appeal, but not yet recorded as delinquent, for inability

to pay. The procedure would be identical to those in section 71.92(3), Wis. Stats. (199596).
_ The new compromise provisions for non-delinquent taxes, interest, penalties and costs should

apply to all taxes administered by the department (not just income and franchise taxes).

3_*

The new compromise provisions would require the taxpayer to petition the department on a
form the department prescribes and with a sworn statement. The petitioner must provide
financial statements and other financial information requested by the department. The new
procedures would require payment within ten days and the authority for the department to
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DOA.. . . . . . .Gates-Hendrix - ‘Compromising nondelinquent taxes, interest,
penalties and costs

FOR mm-o1 BUDGET -- NOT READY FOR INTRODUCTION

> 1 AN ACT . . . . relating to: authorizing the department of revenue to compromise

2 nondelinquent taxes, interest, penalties and costs.

Analysis by the Legislative Reference Bureau

TAXATION

OTHERTAXATION
Under current law, any taxpayer may petition the department of revenue

(DOR) to compromise delinquent income or franchise taxes, including any applicable
costs, penalties and interest. The petition must contain a sworn statement of the
taxpayer, and DOR may examine the taxpayer under oath regarding the matter.’ If
the department determines that the taxpayer is unable to pay in full the amount due,
based on an examination of the, taxpayer’s financial statements and any other
information required by DOR, the department is required to determine the amount
that the taxpayer is able to pay. The department is then required to enter an order
reducing the taxes, costs, penalties and interest due in accordance with its
determination. The compromise is effective only if it is paid within ten days.

If within three years of the date of a compromise ,DOR determines that the
taxpayer has an income or property sufficient to enable the taxpayer to pay the
remainder of the tax, including costs, penalties and interest, the department must
reopen the matter and order the payment in full of such taxes, costs, penalties and
interest. Before entering the order, however, DOR must provide the taxpayer with
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written notice advising the taxpayer of DOR’s intention and fixing a time and place
for the taxpayer to appear if the taxpayer desires a hearing. After entering the order,
DOR is required to make a record of the principal amount of the taxes, and penalties,
costs and interest, that are ordered to be paid and such taxes are immediately due,
payable and subject to interest.

Under this bill, DOR is authorized-to compromise any taxes, interest, penalties
and costs that are due this state and that have not yet been recorded as delinquent.
The procedures that DOR is required to follow are the same as the current procedures
that apply to compromises regarding delinquent income or franchise taxes, including
costs, penalties and interest.

For further information see the s& fiscal estimate, which will be printed as
an appendix to this bill.

. The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

1 SECTION 1. 73.13 of the statutes is created to read:

2 73.13 Compromising nondelinquent  taxes. (1) In this section, “tax”

j- 3 means an amount that is owed to this state under s. 66.75 (lm) (f) 3. or ch. 71, 72,

4 76, 77,78 or 139, that is not delinquent, and any addition to tax, interest, penalties,

5 costs or other liability in respect to those amounts.

6 (2) Any taxpayer may petition the department of revenue to compromise the

7 taxpayer’s taxes including the costs, penalties and interest. The petition shall set

8 forth a sworn statement of the taxpayer and shall be in a form that the department

9 . prescribes. The department may examine the petitioner under oath concerning the

10 matter and may require the taxpayer to provide the department with financial

11 statements and any other information requested by the department that is related

12 to the petition. If the department finds that the taxpayer is unable to pay the taxes,

13 costs, penalties and interest in full, the department shall determine the amount that

14

.,I 15

the taxpayer is able to pay and shall enter an order reducing the taxes, costs,

penalties and interest in accordance with the determination. The order shall provide
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SECTION 1

‘) 1 that the compromise is effective only if paid within 10 days of the date on which the

2 order is issued. The department or its collection agents, upon receipt of the order,

3 shall accept payment in accordance with the order. Upon payment the department

4 shall credit the unpaid portion of the principal amount of the taxes and make

5 appropriate record of the unpaid amount of penalties, costs, and interest accrued to

6 the date of the order.
1

f within 3 years of the date of the compromise order the

7 department ascertains that the taxpayer .has an income or property sufficient to

8 enable the taxpayer to, pay the remainder of the tax including costs, penalties and

9 interest, the department shall reopen the matter and order the payment in full of the

10

11

taxes, costs, penalties and interest. Before the entry of the order, a written notice

shall be given to the taxpayer advising of the intention of the department to reopen

12 the matter and fixing a time and place for the appearance of the taxpayer if the

13 taxpayer desires a hearing. Upon entry of the order the department shall make an

14 appropriate record of the principal amount of the taxes, penalties, costs and interest

15 ordered to be paid. Such taxes shall be immediately due and payable and shall

16 thereafter be subject to the interest provided by s. 71.82 (Z), as that subsection

17 applies to delinquent income and franchise taxes under s. 71.82, and to the

18 delinquent account fee described in s. 73.03 (33m), and the department shall

19

20

21

22

23

24

j 253

immediately proceed to collect the taxes together with the unpaid portion of

penalties, costs, and interest accrued to the date of the compromise order and the fee

described in s. 73.03 (33m).

SECTION 9443. Effective dates; revenue.

(1) COMPROMISINGNONDELINQUENTTAXES. The treatment ofsection 73.13 ofthe

statutes takes effect on the first day of the 2nd month following publication.

(END)
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Allow use of either (1 ) bracket syst
or (2) straight mathematical
computation

Q’‘i

Wisconsin Department of Revenue
IS&E Division
August 7,1998

TITLE: Allow Use of Either (1) Bracket System or (2) Straight Mathematical Computation
(Sales Price Times Tax Rate) in Computing Sales Tax Due on Taxable Transactions

DESCRIPTION OF CURRENT LAW AND PROBLEM:

Section 77.61(3),  Wis. Stats. (1995-96) provides that:

“The department shall provide a bracket system to be used by retailers in collecting the
amount of the tax from their customers, but the use of such brackets shall not relieve the
retailer from liability for payment of the full amount of the tax levjed by ss. 77.51 to 77.62.”

In a time period when computers are playing an ever increasing role in business operations, the
Wisconsin Statutes still require the use of the bracket system in computi.ng  Wisconsin sales or
use tax due on a transaction.

,1,

t,

Although some retailers have computer systems capable of using the bracket system, many
retailers’ computer systems or cash registers are not capable of using the bracket system to
determine the amount of sales or use tax due on a transaction. Retailers who have computer
systems that generate their sales invoices, but whose systems do not have the capability of
using the bracket system, are currently having their computer systems compute the amount of
sales tax due on a transaction using a straight mathematical computation (sales price times the
tax rate) rather than the bracket system.

Retailers~who compute the Wisconsin sales tax due on a transaction by multiplying the sales
price times the tax rate will arrive at the EXACT same dollar amount of tax which would be
computed using the “bracket system,” provided they follow the method of rounding to two
decimal places (i.e., to the penny), as described below:

7) For all amounts less than $005,  the amount should be rounded down to the next
lowest penny (i.e., $0849999 would be rounded to $.08, $3.2549 would be rounded

to $3.25, etc.), and

2) For all amounts equal to or greater than $005,  the amount should be rounded up to
the next highest penny (i.e., $085000 would be rounded to $.09, $6.455001 would
be rounded to $6.46, etc.)

The two examples on the following page describe how a retailer is to “round” numbers to two
decimal places (i.e., to the penny), when computing the sales tax due on a particular sale using
a straight mathematical computation.

Example 1 - Customer A purchases a taxable item from Retailer 6 for $6.96 plus tax where the
tax rate is 5.1%. The tax computed by multiplying the sales price ($6.96) times the tax rate
(5.1%) is equal to $35496. Since the amount over $35 is less than $005 (it is $.00496), the tax



due on this transaction, when rounded to two decimal places, equals $.35.

Example 2 - Customer C purchases a taxable item from Retailer D for $5.00 plus tax where the
tax rate is 5.1%. The tax computed by multiplying the sales price ($5.00) times the tax rate
(5.1%) is equal to $.255. Since the amount over $.25 is equal to or greater than $.005 (it is
$005) the tax due on this transaction, when rounded to two decimal places, equals $26.

The requirement that retailers shall use the bracket system set-up by the Department of
Revenue (rather than a straight mathematical computation) is an unnecessary government
mandate. The use of either the (1) bracket system or (2) straight mathematical computation
(sales price times tax rate) and the rounding procedures described above, results in the EXACT
same amount of Wisconsin sales and use tax being due on a taxable transaction.

In addition, current law does not provide any penalties for persons who fail to use the bracket
system.

RECOMMENDATION FOR ACTION:

Amend seo. 77.61(3) to allow the-use of<either: (1) a straight mathematical computation following
the rounding procedures which sh-al!  be .provided  by Department of Revenue rules or (2) the
bracketsystem,  to computethe -a.mount+of-.Wisconsin sales tax due on a transaction as
described above.

‘In addition, there should also be penalties which may be issued at the department’s discretion
for retailers-who fail to use one of the methods described above in computing the amount, of
&c&sin sales and use tax due-on a transaction. I

The language should provide that if a retailer is charging more tax to customers than is legally
due and owing, the retailer may be required by the department to return the tax and interest at
the rate of 12% per year to ttie customers, and pay a negligence penalty to the department equal
to 25% of the amount of tax which the customers were overcharged.

If the retailer is unable to identify. the specific customers who were overcharged Wisconsin sales
and use tax, the retailer may be required to pay the tax, interest, and penalty to the department.

Example - Retailer A overcharges Customer B $1000 in Wisconsin sales tax. The
department may require Retailer A to return the $1000 in excess tax collected and
related interest at the rate of 12% to Customer B. In addition, Retailer A may also be
required to pay a negligence penalty to the Department of Revenue of $250 (25% of the
amount of tax overcharged) for overcharging the customer Wisconsin sales tax.

In the above example, if Retailer A had not been able to identify the specific customer
who was overcnarged the tax, Retailer A may have been required to pay the tax ($lOOO),
related interest at 12%, and a negligence penalty of ($250) to the department.

FISCAL/ADMINISTRATIVE IMPACT:

This will provide statutory authority allowing-taxpayers to compute the sales tax due on a
transaction through the use of either (1) a straight mathematical computation using procedures
described in department rules or (2) the use of the bracket system.

In addition, this proposal will also provide for the imposition of penalties on persons who charge
their customers more tax than is allowed by law.



DRAFTING INSTRUCTIONS:

See Recommendation.

EFFECTIVE DATE OR INITIAL APPLICABILITY:

Day after publication.

. PERSON TO CONTACT:

Craig Johnson (telephone (608)266-7166)

PREPARED BY: Craig Johnson
August 7,1998

Wcraigbracket



Wisconsin Department of Revenue
Income, Sales & Excise Tax Division
September 28, 1998

Title: Use of Credit Cards to Pay Taxes, Interest, Penalties, Fees and Deposits

Description of Current Law and Problem:

Current Wisconsin law does not allow for the payment of taxes, interest, penalties, fees and
deposits to the department through the use of credit cards. Individual taxpayers filing
electronically who have a balance due are now limited to sending paper checks to the
department. The department also offers electronic funds transfer (EFT) for some amounts due.
In order to encourage more persons having a balance due to file electronically, and to make
filing more convenient, it is necessary for the department to provide an alternative to sending a
paper check. Authorizing credit cards for amounts due would completely automate and simplify
electronic filing, and encourage other payments on a more timely basis. In addition, the IRS is
allowing the use of credit cards for the payment of income taxes beginning in 1999.

Recommendation: ~ h7’ &

Revise appropriate statutes to allow for the payment of various/ taxes, interest, penalties, fees
and deposits through the use of credit cards. Authorize the department to contract with outside
. . vendors relating to the payments by credit card. If the department permits payment by credit

card, allow the department to charge a credit card service charge for each transaction to cover
the costs to provide this service. __

Fiscal/Administrative Impacts:

The cost to develop and maintain the credit card system would be paid for by additional
transaction fees. The fees would be determined by the amount of the individual charges. There
is no e.stimate  of additional state collections through the use of credit cards as there is no real
experience to draw upon for such information. The service should be offered as a convenience
to the taxpayers and to provide similar services to those offered by the IRS.

Effective Date:

The day following publication.

Drafting Instructions:

See attached credit card legislation for credit card payments by Department of Regulation and
Licensing, sec. 440.055, and Department of Transportation, sec. 85.14.

Contact Person:

Tom Reid, (608) 266-8474

Prepared By:

Rod Phelps, (608) 266-l 158
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i Histwy: 1981  a. 27.

t 85:12 Statewide public safety radio management
proQri%%?,.  (1) The department shall administer a statewide pub-
lic f;n:^e~~ radio management program. From the appropriations
undo !;. 20.395 (5) (dk)  and (dq), the department may provide
statcwltl,:. tower site management, public safety frequency man-
r:ge::c:r;n?.  ;rublic  safety database administration and planning ser-
vices r&cd to statewide public safety radio management.

12)  The department shall maintain any existing communica-
tions eqr:ipment  at state patrol towers and stations that is used by
emergency medical services programs under s. 146.55 unless the
cost of maintaining the equipment exceeds the benefits that wiI1
result from such maintenance.
Hisiorg:  1993 8. 16.

4

f.

85,ltOa DEPARTMENT OF TRAN%B(DRlfATION

(2) DEFINITION. In this section, “minority” has the meaning
specified far “minority group member” under s. 560.036 (1) (f).

(3) ADMINISTRATION.  From the appropriation under s. 20.395
(4) (aq),  the department may:

(aj ?rward  scholarships to resident minority students enrolled
fuJl+ime and registered as sophomores, juniors or seniors in a civil’
en:nglsscring  bachelor of:scienceprogram  offered by an accredited
inC~~7~‘~un  of higher education in this state, Scholarships under
thin paragraph shall not exceed the following amounts:

I. T;o”r a sophomore, $1,500.
2. For a junior, $2,000.
3. For a senior, $2,500.

@) :. Make loan repayment grants to minority civil engineers
who are employed by the department and have education loans
out ciaadirtg. Subject to subd.  2, loan repayment grants under this
suhdivision shall not exceed the following amounts:

‘?. After one year of employment by the department, $1,000.
t:. After 2 years of employment  by the department, an addi-

~iomil  $1, ZOO.
c. After 3 years of employment by the department, an addi-

tionai $1,700.

L d. After 4 years of employment by the department, an addi-
donal  $2,100.

2. The total amount of loan repayment grants under this para-
graph made to an employe shall not exceed the amount of the
cmploye’s education loans outstanding.

(4)  RULE  MAKING. The department shall promulgate rules to
imp!ement  and administer this section.

EEL’E3 -Cost of traffic violation and registration pro-
gram. The department shall develop a system for charging local
units of Lovemmenr  or other authority as defmed  in s. 345.28 (1)
(a)  frlr the cost of the development and operation of the traffic
viola?ion and registration program under ss. 341.08 (4m). 341.10
(7) a.rd  C?re),  341.G3  (1) (c), 345.28 (4) and 345.47 (1) (d) based
cn the number of transactions processed by the local unit of gov-
ernment or other authority. No notices under s. 345.28 (4) sub-
mitteG  by an authority or under s. 345.47 (1) (d) submitted by the
court may be processed by the department unless the local unit of
govcmment  or other authority involved has paid the department
the appropriate amount determined by the department under this
!:r:cti on.

Bi:.iwy:v; 1979 c. 221 5.903x; 1981  c 165; 19s3 a. 330.

05.14
(‘I)

Payments of fees and deposits by credit card.
(a) The department may accept payment by credit card of a

fee that is required to be paid to the department under ch. 194,218,
341, XI,343  or 34g.The  department shall determine which fees
may b- p&f by credit card and the manner in which the payments
may hi: rr.ade.

(1;)  Ik~;pt for charges associated with a contract underpar. (c),
the &:paltraent  shall pay to the state treasurer the amount of
charges arsociated  with the use of credit cards under par. (a) that
ma a%.essed  to the department.

93-94 Wis. Stats. 1912

(c) The department may contract for services relating to the
payment of fees by credit cards under this subsection. Any
charges associated with a contract under this paragraph shall be
paid from the appropriations under s. 20.395 (5) (cg) and (cq).

(2) The department shall certify to the state treasurer the
amount of charges associated with the use of credit cards that is
assessed to the department on deposits accepted under s. 345.26
(3) (a) by state traffic patrol officers and state motor vehicle
inspectors, and the state treasurer shall pay the charges from mon-
eys under s. 59.20 (8) and (8m) that are reserved for payment of
the charges under s. 14.58 (21).

HIstory:1985a.29;1989a31:1991a39.

85.15 Property management. The department may
improve, use, maintain or lease any property acquired for high.
way, airport or any other transportation purpose until the property
is actually needed for any such purpose and may permit use of the
property for purposes and upon such terms and conditions as the
department deems in the pubIic  interest.

History:  1977 c. 29: 1991 a. 269.

85.16 Department rules and forms. (I) The secretary
may make reasonable and uniform orders and rules deemed neces-
sary to the discharge of the powers, duties and functions vested in
the department. The secretary may also prescribe forms for
applications, notices and reports  required by law to be made to the
department or which are deemed necessary to the efficient dis-
charge of all powers, duties and functions and prescribe the form
and manner in which those applications, notices and reports may
be filed or submitted.

(2) Any person violating an order, determination or +r!t:
adopted under chs. 84 to S6,110,  114,218 and 341 to 349 and noi
subject to another statutory penahy shall be required to forfeit not
less than $20 nor more than $400.

History: 1983 a 175 ss. I, 3; 1983 a. 538; I9S9 a. 31.

85.77 Storageof highway salt. (I) DEFINITIONS. In this,
section:

(a) ‘Highway salt” means bulk quantities of a chloride
intended for application to highways during winter months, and
includes mixtures in any proportion of sand and chlorides.

(b) “Waters of the state” has the meaning specified under s.
144.01 (19).

(2) ST~RACEOFHIGHWAY  SALT. Every person who stores high-
way salt shall comply with the standards adopted under sub. (3).

(3) STANDARDS. The department shall adopt by rule standards
for the storage of highway salt for the purpose of protecting the
waters of the state from harm due to contamination by dissolved
chlorides. The rule shall comply with ch. 160. The rule may
include different standards for various types of chlorides, or for
mixtures of sand and chlorides. The rule may not require the slor-
age of mixtures of sand and chlorides in a building or structure.
The rule may include different standards for various storage facilk
ties andconditions, quantities ofhighway salt and times during the
year when salt is stored. All standards under this section shallpro-
vide substantially similar protection for the waters of the state.

(4) INFORMATION. The department may collect and publish
information relating to this section and distribute it to municipaii-
ties and persons subject to this section.

(5) ENFORCEMENT. (a) The department shall enforce this sec-
tion.

(b)  The department may enter and inspect, during regular busi-
ness hours, places where highway salt is stored on private or pub-
lic property.

(c) The department shall conduct periodic inspections, at least
once annually, of each location where highway salt is stored, to
ascertain compliance with this section.

(d) The department shah issue special orders directing and
requiring compliance with the rules and standards of the depart-
ment adopted under this section whenever, in the judgment of the



‘) Wisconsin Department of Revenue
IS&E Division
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TITLE: Abatement of Interest Charges

DESCRIPTION OF CURRENT LAW AND PROBLEM:

Wisconsin taxes not paid by the due date prescribed by law are subject to mandatory interest charges. An
error or delay by an employe of the Wisconsin Department of Revenue in performing a ministerial act
(that is, a procedural or mechanical act) can increase the amount of this interest charge.

RECOMMENDATION FOR ACTION:
-----TZ-!_i*

, i’\ ?.. ? F ii

Authorize ,tbe Department of Revenue to abate interest charges attributable to unreasonable errors andI(
del+ by a department employe in performing’s  ministerial act. Insert language in sec. 73.03(47)  that is
si.Har to that found in section 6404(e)(l) of the Internal Revenue Code (copy attached). Authorize the
department to .defme “ministerial act” by administrative rule. (Note: The Internal Revenue Service
defines the term “ministerial act” in Regulation 301.6404-2T,  copy attached.)

FISCAL/ADMINISTRATIVE IMPACT:

j
Unknown.

DRAFTING INSTRUCTIONS:‘

Amend the Wisconsin Statutes as described under Recommendation above

EFFECTIVE DATE OR INITIAL APPLICABILITY:

Errors or delays that occur on or after the day after publication.

PERSON TO CONTACT:
Clay Seth (608) 266-8920

PREPARED BY: Tom Reid
February’l9, 1999
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Amendments P.L. 104-193.9 llo(IX7XB):

P.L. 105-33.  g SsWaXl): Act Sec.  I IWXIXB) amcndcd Code See.  6402  by rod&g-
Act See. SS14(aXI) struck the chanac mudc  bv Act Sec. natlna  sobrction (17)  as subsection (h).

lIO(IX7XB) of the Pmonal RcsponsibiGty  and W&k Oppw-
tunity Act of 1996 (P.L. W-193). which rcddcsignatcd  C&c

The above amendment is effective on July 1.1997.

Sec. 6402(a)  as Code Se.  6402(h).  The  urovirion of law added P.L. 98378. g 21(cX2):
by P.L. M-193 is restored as U Act SC<. I lo(lX7XB) had not
bc~n enacted. Thus. rubscctlon  (h) of Code  SW. MO2 is now

Amended Code Sec. 6402 by adding at the end thcrcaf  new

dolgnatcd  as subwctian (g) of Codu  Srr. 6402.
subwction  (g) to read as above. Applicable with rrspcct to
refunds payable under Code Sec. 6402 after December 31.

The ohove  amendment is effective  on July 1.1997. . 198-S.

[Sec. 6dO2(h)]

(h) CROSS REFERENCE.-For procedures relating to agency notifkation  of the Secretary. see section
3721 of title 31, United States Code.

Amendments The above amendment is cffr%tlve  on JUIY 1.1997.
P.L. 105-33. §SSMaXl>

Act Sm.  SSlJ(aX1) struck the chmac  made by Act Sec.
IIqIX7XB) of the Pvvlnal  Responsibility  and Work Oppw-
tunity Act of 19% (P.L. W-193). which rwfuignatcd  Gdc
Sec. 6402(h)  as Code Sec. 6402(i).  The pmvision  of law added
by P.L. KM-193 1s rntorcd  as II Act SK. llO(lX7xB)  had not
been enacted. Thus. subsection (I) of Cc& Sm. blO2 is now
designated as subsection (I) of Cede Sax. 6402.

The above smcndmrnt is effective  on July 1.1997.
P.L. 104-193.~  llo(IX7XB):

Act SLY. 1 lo(IX7XB) amndcd Code 5x. WO2 by rcdmig-
nating sub%xtion  (h) as subxction  0).

P.L. 96.378.5  21(cXa:
Redoignatcd  Code Sec. 6402(g)  as (h). Applicable  with

respect to refunds  payabk under  Code SK. 6402 after
Dcccmba  31.1985.

P.L. 96-369,  g 2b.wbXl):
Act See 26UbXl)  amended  Code Sec. 6402 by adding

subsection (g) to read as above.
The sbovc amcndmcnt  applies with respect to refunds

payable under scctlon Ed02 of the lntnnsl  Revcnuc
Code of 1954 aher December 31 Ieffective date changed
by P.L. lC0-485 and P.L. 102-1641.

k c .  6402(i)]

(i) REFUSDS  TO CERTAIN  FIDUCIARIES OF INSOLVENT MEUBERS  OF AFFILIATED GROUPS.-
Notwithstanding any other provision of law. in the case of an insolvent corporation which is a mw-ntxr of
an affiliated group of corporations filing a consolidated return fw any taxable year and which i5 subj,t to
a statutory or court-appointed fiduciary. the Secretary may by regulation provide that any refund  Ior
such taxable year may bc paid on behalf of such insolvent corporation to such fiduciary to the extent that
the Sccrctav dctcrminL5  that thu refund is attributable to ~MSCS  w ucdits of such insolvent corporation.

Amrndmcnls
P.L. 10543.~5.514sX1):

Act Se. 5514(aXI)  struck Ihe chxure made  by Act Sec.
1 lo(lX7XB) al 11~: Pwsanzl  Resgomhdity  and Work Oppcr-
tunity Act of 1946 (P L. IM-193).  uhlch  rcdcs;gnakd  Code
Scr 6lO3) as Ccdc  SC. 640-3~) Th provision  of law added
by P.L. KM-193 1s erstoml  as if &t SK. I IO(IX7XB) had not
bwo  mwtcd.  Thus. subwcrmn  (j) d Code Sri. MO2 I5 now
dnlgnattd  as sutxction (I) of Gde Src. M02.

The above amrodmrnt  iacffcctivc on July 1.1997.

P.L. 1M193.5 lIo(lX~B):
Act Sec. I lWIX7XB) amcndcd Code Sec. MO2  by rcck..ig-

nating subnuon  (i) ELI sub&twn (j).
The abwc nmendnwwt  is cffccttivc on July 1.1997.

P.L. lc0-647.~  6276z
Act SK. 6276 amcndcd Code Sa. 6402 by addmg at the

end thereof  new rubvxtion  (i) to mad as above.
The above amendment is effwtive  on November 10.

1988.

kc. 64031
SEC. MO3.OVERPAY>lENT OF INSTALLMENT.

In the ca*c of a Lax payable in installments, if the taxpayer has paid as an installment of the tax more
than the amount determined to bc the correct amount of such in&ailment.  the overpayment shall be
credited against the unpaid installments. if any. If the amount already paid, whether or not on the basis
of installments, exceeds  the amount determined to h the correct amount al the tax, the overpayment
shall be credited or refunded as provided in section 6402.

(Sec. 64041

SEC. 6404. ABATEMENTS.

(a) GENERAL RULE.-The Sccrctary is authorized to abate the unpaid portion of the assessment of
any tax or any liability in rcspcct thereof, which-

Sec. 6402(h)
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(1) is cxcessivc .in amount, or
(2) is assessed after the expiration of the period of limitations properly applicable thercto, or
(3) is crroncously or illegally assessed.

A m r n d m c n t s
P.L. 96455.5  19WbX13XA):

Amended 1942 Code  by substitutins”Serrctary”  lor “SW
rclary or his dclqratr”  each place it eppcx&. Effective
2. I-77.

1Sec. 6404(b)l

(b) No CLAIM FOR ABATEMENT OF INCOME. ESTATE, AND GIFT TA..ES.-No claim lor nhatemcnt shall
be filed by a taxpayer in respect of an assessment of any tax imposed under subtitle A or R.

ISec. ‘54o4c)l
(c) ShlALL TAX BALANCE-The  Swctary is authorized to abate the unpaid portion of the asscssmcnt

of any tax, or any liability in rcl;pcct thereof. il the Secretary dcterminc3 under uniform rules prcscribcd
by thr Secretary that the administration and collection costs involved would not warrant collection of the
amount due.

Amcndmenrs

Rt

1

In

(4 ARAzhtENr OF IF~~KLT ATTIWWX~J~LE  TO UNHE~\SONAEI.E  ERRORS AND DELAYS w INTERNAL
:VENlJE  SEKVICE.-

(1) IN CEriERAL.-In the case of any assr%mcnt of intcrcst on-
(A) any dclicicncy attributable in whole or in part to any unreasonable error or delay by an

officer or cmployc- ol the Internal Revcnuc Service (acting in his official capacity) in
performing  a ministerial or managerial act. or

(13) any payment oi any tax described in section 6212(a) to the cxtcnt that any
unreasonable error or dcby in such payment  is attributable to such officer or cmployw  being
crroncous or dilatory in performing a ministerial or managerial act,

the Sevrctary may abate the asccssmcnt of all or any part of such interest for any period. For
purposes  of the preceding sentence. an error or delay shall be taken into account only if no significant
aspect ol such w-or or delay can be attributed  to the taxpayer involved, and alter the Internal
Rcvcnuc Scrvicc has contacted the taxpayer  in writing with respect to such deficiency or payment.

(2) IN~ERE.s~ AuAxD WITH Ittx’Ecr-r~  ERRONEOUS REFUND  cHEcK.-The Secretary shall abate the
asscs>mcnt  ol all intcrwt on any c’rruncous  refund under  section 6602 until the date demand for
rcpaymcnt is made. unirss-

ternal Revenue Code Sec. 6404(e)

(cl)  ASSEZ~MESTS A-I-TIUR~-T.~LIL.E  TD C E R T A I N  MATHELIATICA~.  ERRORS ny I-irmw. I<Evmt:E
St:H\‘IcE.--In thr caw of an a,uwmcnt  of any tax imp&d by chapter 1 attributable in \vholc or in part to
a mathematical  error dcqritxd in srction 6,713(~)(2)(A).  if the return  was prcpnrcd by an officer  or
cmployt-e  of the lntcrnal  Rcvcnur  Licrvicc  acting in hi> official capacity IO provide a>+tnncc  to taxpayers
in the preparation  of income  tax rctums.  the Secretary  is authorixd to abate the as<bsmcnt of all or any
part of any intcrcst on such dcficicncy for any period ending an or Ixforc the 30th day Iollowinr the date
~1 notice and demand by the Sccrctary Ior payment  of the deficiency.

Amc-ndmenrs P.L. Q.3-4ss. 5 121x0):
P.L. 96589.0  ffbX2): Added Cudc See. 64&t(d) w rcild  il< nb~c. Applicabic.  with

Amcndid  Code SK. fNU(d) b y  \trlkmc UUI “scctmn mpct to returns  fikd for taxablr  yran
h2lJ(D(2)(A)”  nod lnscrling  in. heu thrrcof  “section .I. 197h.

I GZWnXZXA)“.  cffcctiw Ocrob~ 1. 1979. but
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(A) the taxpayer (or a related party) has in any way caused such erroneous refund, or
(B) such erroneous refund exceeds $50

Amcndmcnts
P.L. 104-168. ~301~aX1K2):

Act Sec. 3Ot(aXIKZ)  amended Cede  Sec. 6404(cXl)  by
Inserting “unreasonable” before “error” each place it ap
pears in subparagraphs (A) and (B), and by striking “in
performing a ministerial act” each place it appears and
inserting “in performing a mlnisterial  OT managerial act”.
P.L. 104-168.  B 3OlfbXlX2):

Act Sec. JOl(bXlH2)  amended  Cc& See. 6404(e)  by
striking “&SESWNW and inserting “A~~A’~FZ.IEW*.  and by
inserting “UNRENONMLE”  before “ERRORS” in the heading.

The above smcndments  apply to lntcmt accruing
with respect to drticicncies  or payments for tax yean
beginning after July 30.19%.

,ooo.
P.L. W-647. g 1015OtX1>(2):

Act See. IO15@X1XZ) amended Code Sec. 64WeXlXLV
by inserting “et-w a” before “delay”, and by inserting
“erron~nus or” before “dilatwy”.

The above amcndmcnt  la cffeetivc  aa if included In rho
provision of the Tax Reform Act of 1986 (P.L. 99-514) to
which it rcletn
P.L. 99514.8  1563(a):

Act Sec. 1SWa) amendrd Code Ser. 6404 by adding at
the end thereof new subseclion  fc) to read as above.

The above amendment applia to interest accruing
with respect IO dcficirncin  or payments for tax ycar~
beginning after December 31. 1978. However. see Act
Sec. 15WbX2). below.
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(b) No claim for nbntcmcnt tnny be filed with rrSpeC
income, estntc,  or gifI tax.

(c) Except in case of income. estate. or pi!!  W.  if mor$
thnn the correct nmount  of ~nx. interest. nddluonnl.qmc

addition to the 15x. or nssessnblc penalty is a
pnid to the district director, the peTson againr
scssmcnt is mnde may file a churn for abntcmcm or

Each &Cm for &mtemen(  under this su_ .

bf the internal revenue officer by whom t

or with the assistant regional commissioner Wconol

bacco. and firearms) where the regulations respecting II-$,
particular pax to which the clnim relates spc ~‘*--“-. --***-’
the cldm I0 be filed with Lhat officer. Excel

&ions if the tax ~11s assessed by him, or (2) w~tn me I

WI regional commissioner (alcohol. tob;lcco. and fin

where the regulations respecting tl’?e pXtVZU
. ._ _ ._ .

the clnim  relates specifically rqutre the cmmm  to g
with lhnt officer; otherwise, the claim shall be filed Wllll

se&X center serving the internal revenue “---’

the tax wns  assessed. Form 843 shall k ma
with the instructions relnting  to such form.

.“.‘.B

(d) The Commissioner may issue uniform itWruc~onS’&,~

distnct  directors authorizing km. IO Ihe CxtCnt pnrmttcd y
such instructions. to nbntc amounts I~C COI!C -*‘-- -’ .‘x”’

not warmntcd because of the adrnmisa3clon an0 cu~~~uun 8
Tap *rl

costs.

Kst.
UC and accuralc.

:ndcd Rcg 8
‘y P .L .  IOO-

’ tie regional ser-
r unpaid portion
m correct tnx lia-
IO the expirkion
-cto, or if the 11~.
made.

p 3O1.64O+2T  Definition of. ministerial act (temporV&;~

( n )  I n  gencrd. S e c t i o n  6404(cl(l) pro.vi@ 5
Commirrioner  may ( in  h is  or  ha discret.
scssmcnt  of all or 5ny part of inkrest on-

(f) Any dcficirncy (as defined in section 6~!!(~~~~~~
to income. estate.  gift generation-fkipptn
cise wxcs)  attributable in whole  or in part
lay by an officer or employee of the lntCrn;ll KCvUX

vice (act ing in  an of f ic ia l  capaci ty)  in  pcr forr
ministerial act. or

(2) Any pavmcnt of any tax described in section
(&ting 10 income. estate:. giR gcncmtion  -’ .--‘--
tain excise taxes) to the extent that any cte!ay In su

ment is attributable to such an officer  or ~mpl0yeC bc
~tnrv in o&on&e n finisr.$d act. AI

‘;;;ib&&~~mini&rid act shsll be Irk
if no SimiFtr?nr  nrnect of such error or delayr-:- - -  -~~
&l to the taxpayer mvolved or to n person relate0 W I!:,.

taxpayer within the meaning of section *LY’L’ ^. crrhnn l%i’

707(b)(l). Moreover, an error or delay in pepqrtmnl
isterial  act shall be taken into account only If tt
the  .S;rrvice  h;ts  contnctcd  fhe taxpayer ’

0Cm YZ.,$i
...2r’-- ..Ah n .  1

-.- __.  .-
soect to Ihe deficiency or paymcnL

(b) Ministerial act. (11 Definition.  The term “mi”fAP
act” me5ns  a procedural or mechanical  act that doe

volvc the exercise of judgment or discretion. and th;
during Ihe processing of a taxpayer’s case after $!,pf,~~~

citr~ h-s the a~:. such a confe#nces and --.-‘--“.._.. .- -._ --.. -
sors, have taken place. A decision conccrnmg  me pl
plication of federal pax law (or other falernl or sUlt

not n ministerial act.

Procedure and administration /@%  2-

(2) Exnmpks. The dcfmmon  of ministerini  act mny be il-
lustmtcd by the following exnmplcs.

p 301.6404.3  Ah

&mPle  ff). A Wpnyer  moves from one swc to nnothcr
trlbutable  I

before Ihe lntem5l Rcvcnue Service selects chc taxpayer’s In-
Revenue Se

come I5x rctum  for examination. A letter explaining Ihnt the
tetum has been selected for examination is sen; to tie lax.
payer’s old addms and lh~n forwarded to the new address
‘The taxpayer  timely responds. asking thnt the audit be &ans:
ferred to the Service’s district office lhnt is nearest the new
address. The pup mannger approves the request. After the
request for Iran&r has been approved.  the tmnsfer of I~C
case is n t+nistcrial  act. The Commissioner may (in his or
her ducreuon) ab5Ie interest attribu~ble to a delay in trans.
ferring the case.

Ewmplc (2). An examination of a t5xpayer’s  income tnx
return reveals a deficiency with respect  to which a notice of
deficicmzy  wil!  be issued. After the taxpnyu and the Internal
Revenue S~ICC have identified all ngrccd  and unngreed  is-
suy, the noocc. has been prepared and reviewed (including
~VICW by Dismct Council, if neccssnry)  and any other rcle-
vant prercquisitu  have been completed. the issu5nce of rhe
notice of dcticiency is a ministerial act. The Commissioner
may (in his or her discretion) abate interat atIribuwblc  to n
delay in issuing the notice.

Enample (31.  A Iaxpaycr invested in a tax sheller  and rc-
porkd n loss hum the titx shelter on the I5.xpayer.s income
tax return. Internal Revenue Scrvicc  personnel conducted an
extensive examination of rhc pax shelter. and the processing
of dre mxpayer’s  cm W(L(  dclaycd  during such examination
Because Ihc period of limitauom  on assusmcm was abou;
to expire.. Ihc Iaxpaycr executed a consent to extend the pe-
riod of ltmitations. The time required IO process the wx-
payer’s C&W  was not a result  of a delay in performing a min-
isterial act; conwqucndy. inla-est atmbutiblc  to rhis period
cannot be abated under pamgnph (n) of this sccuon.

Ewmple  (4). A revenue agent is sent to a uaining course.
and the 5gcnt’s  supervIsor  decides  not to reassign the agent’s
cases. Dunng the training course. no work is done on Ihc
cases sslgned to Ihc agent. Serf-her the decision IO send the
agent Io the tmining course nor ~hhc  decision not to rcwign
the agent’s cases  is. under the circumstances. a minrsrcnal
act. Thus. inkrcsl athibutablc  to the delay cannot lx abated

Example  (5).  A taxpayer  who clnimcd a loss from a tax
shelter on the taxpayer’s Income tz.x rctum LS notified that
the Internal  Revenue Senicc intends IO examine the return.
However. because of other work prioriues  and rcsourcc  limi.
tations. a de&on is mnde not to commence the examination
for an extended pcnod  Ihcrufter. The decision not to com-
mence the exarnmation  involves the exercise of judgmenr
and discretion and is noI a ministerial act; consequently. in-
kest amibutable  to the period of delay cannot be abated.

(c) Effective date. The provisions of lhis  section apply to
interest accruing with respect to deficiencies or payments  of
tax described in section 6212(a) for Iaxablc  years beginning
after December 31, 1978. If a refund or credit of intcrcst at.
tributible IO Ihe npplicnlion  of paragraph (a) of this section
IO a tax liability ariisrng  wilh respect IO any such tnxable  year
is prevented at any time on or before OcIober  22, 1987. by
Ihe operation of any Inw or rule of law (including res judi-
IW).  refund or credit of such interest (to the extent amibu-
hble to the application of paragrnph (a) of this section) may,
nevertheless, be made or allowed if a claim for such interest
is filed on or before October 22, 1987.

T.D. 8lSO.  8/11X97.
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Bayment or Deposit
)eposits differ from payments in two ways:

1) You can have all or part of your deposit
-eturned  to you without filing for a refund.
bwever. if you request and receive your

&posit and we later assess a deficiency for
that period and type of tax, we will figure the
interest as if the funds were never on deposit.
Also, we will not return your deposit if one of
the following situations apply:
a) We assess a tax liability.
b) We determine that by returning it, we may

not be able to collect a future deficiency.
c) We determine that it should be applied

against another tax liability.

2) Deposits do not earn interest. No interest will
be included when a deposit is returned to you.

If you send money before being notified of a
otice of deficiency, you can ask the IRS to treat it
s a deposit. You must make your request in
rriting. However, if the following conditions exist,
ie IRS will treat the amount as a payment:

You do not request it to be a deposit,
You send the money after being notified of a
proposed liabifrty. and
You send an amount that IS large enough to
cover the proposed Ilability.
If the amount you send is the same as or IS

lore than the proposed liabilrty. we WIII  not send
ou a notice of deficrency. If we do not send you a
otice of defrcrency. you cannot take your case to
ie Tax Court. See Tax Court. later.
If. after we have marled the notrce of defrcrency,

ou send money wrthout wrrtten inslructrons. we
fill treat it as a payment. You wrll stall be able to
elrhon the Tax Court.
If you send money after receiving a notrce of

fence andY au have specrfred m wntrng that it
4 deposrt In the nature of a cash bond,” we wrll

eat II as a deposct if you send 11 before erther:

The close of the go-day or 150.day penod for
filmg a petitron with the Tax Court to appeal the
defrcrency. or
The Tax Court decrsron is final, rf you have filed
a petition.

Jsing a Deposit to Pay the Tax
Ve will apply your deposrt against any amount you
iay owe 11 you agree wrth the examrner’s
roposed changes after the exammatron. We wrll
ot mail you a notice of deficiency and you will not
ave the nght to take your case to the Tax Court.
If you do not agree to the full amount of the

eflcrency after the examination, we will mail you a
lotrce of deficiency. Then, we will apply your
repostt against the proposed deficiency unless
o’u write to us before the end of the 9O-day or
50-day period, stating that you still want the
loney to be treated as a deposit. You will still
iave the right to take your case to the Tax Court.
;ee If You Do Not Agree, discussed earlier.

nterest Due to Error or
Delay by the
nternal Revenue Service
Ve may lower the interest on tax you owe when
ne interest IS due to an error or delay by an IRS
lffrcial performing a minrsterial act or duty
dtscussed later). We will only lower the interest
m Ihe following taxes:

home,
&state.

Gltt.
Generationskipping, and
Certarn excuse taxes,

We will not lower the interest if you or anyone
related to you contributed significantly to the error
or delay. Also, we will only lower the Interest if the
error or delay happened after we contacted you rn
writing. An audit notification letter IS such a
contact

A Mlnlsterial  act is a’procedural or mechanical
act, not mvolvrng the exercise of ludgment or
discretion, that occurs dunng the processrng of
your case after all prereqursrtes (for example,
conferences and revrew by supervrsors) have
taken place. A de&on concernrng Ihe proper
application of federal tax law (or other federal or
state law) IS not a minrslenal act.

Example 1. You move from one stale to
another before the IRS selects your tax return for
examination. A letter stating that your return has
been selected IS sent to your old address and
then fonvarded to your new address. When you
get the letter, you respond with a request that Ihe
exammabon be transferred lo the dtstnc! offrce
closest to your new address The exammatron
group manager approves your request. After your
request has been approved, the transfer is a min-
istenal act. We may reduce the interest because
of any delay in transfemng lhe case.

Example 2. An examinatron of your return
reveals tax due for which we will Issue a statutory
notice of deficiency (go-day letter). After you and
the IRS drscuss  the issues, the notice ts prepared
and reviewed. After the review process, issuing
the notice of deliciency is a mrnrstenal act. If we
delay sending the notrce of deficiency to you.
interest resultmg from the delay may be reduced.

Example 3. A revenue agent IS examrning your
tax return. During the middle of the examrnatron.
the agent is sent to a training course. The agent’s
supervisor decides not to reassrgn your case, SO
the work on it is delayed until the agent returns.
Interest from the delay cannot be reduced.
because nerther the decision to send the agent to
the training class nor the decisron not to reassign
your case to another agent IS, under the
ccrcumstances, a ministenal act.

How to request reduction of interest. You
request a reduction of Interest on Form 843, C/a/m
for Reiund  and Requesr /or Abatement You
should file the claim with the IRS Service Center
where you filed the tax return that was affected by
the mrnrslenal error or delay. If you do not remem-
ber the Service Center where you filed that tax
return, send.your claim to the Servrce Center
where you frlcd your last tax return.

You should fill in your name and address and
complete lines 1 through 4, whichever are applica-
ble. Show on line 5 the tax period affected, not the
penod for which you are requestrng a reductron of
interest. Leave lanes 6 and 9 of Form 643 blank.
On line 7, Dales or Payment, show the dates of
any payment of interest or tax liability related to
the tax penod In question. You should check the
box of line 6b(i).

Show on line 10 of Form 643:

l The type of tax involved,
l The date we first contacted you in wntrng

regarding your payment or tax due,
- The specrfrc penod for which you are requesting

reductron of interest,
l The circumstances of the case. and
l The reason why you belreve that farlure to

reduce the interest would result in grossly unfair
treatment.
Generally, you should file a separale Form 643

.for each tax period and each type of tax. However,
complete only one Form 843 11 the Interest is from
our error or delay and affected your tax lor more
than one tax period or for more than one type of
tax (for example, where we were examining two or
more tax years), You do not have to figure the
dollar amounts of interest that you want lowered.

II your request for reduction 01 interest is
denied, you may appeal the decision to the
Appeals Offrce.

Appeal Rights
Be&se people sometimes disagree on tax
matters, the Service has an appeals system. Most
differences can be settled within this system wrth-
out expensrve and time-consuming court tnals.

However, your reasons for the drsagreement
must come within the scope of the tax laws. For
example, you cannot appeal your case based only
on moral, religious, political, constrtutional. consci-
entious, or similar grounds.

If you do not want to appeal your case withrn
the IRS. you can take your case drrectly to court.

Appeal Within the IRS. .
You may appeal an IRS tax decision to a regional-
Appeals Ofltce. which IS independent of your local
Drstnct Director or Service Center Director. The
regronal Appeals Office IS the only level of appeal
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Allow DOR to require rounding of
amounts on returns to whole dollars

)
Wisconsin Department of Revenue .

IS&E Division
August 12, 1998

TITLE: Allow the Department to Require Rounding of Amounts on Tax Returns
t6 Whole Dollars

DESCRIPTION OF CURRENT LAW AND PROBLEM:

Current law does not allow the department to require taxpayers to round amounts
entered on tax’returns to whole dollars. Imposing such a requirement would simplify
tax return preparation and processing without significant shifts in amounts owed or
overpaid. In a recent survey, the Federation of Tax Administrators found that 38
states either require or permit rounding on tax returns. ,Of these, 20 require rounding
for one or more types of tax.

The only provision in current law that addresses rounding to whole dollars is section
71.80(19),  WIS. Stats. This provision allows rounding on income or franchise tax
returns only, and only on the total amount shown on a return. It also expressly allows
return preparers to elect not to use whole dollar amounts.

)/

.

Recent department initiatives underscore the need for a rounding requirement. In
1996, the department implemented scanning/imaging to capture data from sales and
use tax returns. Capturing only whole dollar amounts would make the process of
scanning and verifying data more efficient and accurate,

The department is currently engaged in a project to develop an integrated tax system.
This is a single function-based system that will replace several ‘current systems which
are based on separate tax types. This system will provide employes with more
accurate and complete data for all tax types so that the9 can provide better service to
taxpayers. Applying common return preparation rules among all tax types would
facilitate integration of tax processing.

\

RECOMMENDATION FOR ACTION:

It is recommended that section 71.80(19)  be amended qnd other provisions be added
to allow the department to require rounding to whole dollars of all amounts ‘on returns

’
and franchise tax, withholding tax, sales and use tax, estate ta,Qj@@t%&?J
vehicle fuels taxes, beer and liquor taxes, tobacco products tax, premier
tax, rental vehicle fee, and dry cleaning fee, and on claims for homestead

credit and farmland preservation credit.



FISCAL ADMINISTRATIVE IMPACT:

Elimination of a decimal point and the cents digits would increase speed of data
capture, and reduce the amount of data storage space required.

DRAFTING INSTRUCTIONS:

ment to-rounding of all amounts on

Taxable years beginning January 1, 2000.

PERSON TO CONTACT:

Diane L. Hardt - (608) 266-6798

PREPARED BY: Brad Matthiesen .’
August 12, 1998


