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Wisconsin Department of Revenue
IS&E Division
February 2, 1999

TITLE: Conform Innocent Spouse Provisions to Federal Provisions

DESCRIPTION OF CURRENT LAW AND PROBLEM

The IRS Restructuring and Reform Act of 1998 made significant changes to the federal

innocent spouse provisions. This Act amended sec. 66(e), repealed sec. 6013(e), and
created sec. 6015, IRC.

Certain provisions of Wisconsin law reference IRC secs. 66(c) and 6013(e):

o Section 71.10(6)(a), Wis. Stats., provides that “A spouse shall be relieved’in regard to
ajoint return in the manner specified in section 6013(e) of the internal revenue code,
notwithstanding the amount or percentage of the understatement.”

o Section 71.10(6)(b), Wis. Stats., provides that “A spouse filing a separate return may
be relieved of liability for the tax, interest, penalties, fees,” additions to tax and
additional assessments under this chapter with regard to unreported marital property
income in the manner specified in section 66(c) of the internal revenue code.”

o Section 71.10(6m)(a), Wis. Stats., provides that “A formerly married or remarried
person filing a return for a,period during which the person was married may be
relieved of liability for the tax, interest, penalties,” fees, additions to tax and additional
assessments under this chapter for unreported marital property income from that

period as if the person were a spouse under section 66(c) of the internal revenue
code.”

The question is whether the department wants to continue to use the innocent spouse
provisions provided by old federal law or adopt the innocent spouse provisions provided
by new federal law. Either aternative requires a change in Wisconsin law, that is, to
restrict the reference to the Internal Revenue Code by adding “as that section existed on
December 3 1, ‘1997” or to adopt the new federal innocent spouse provisions.

It isfelt that it is ssmpler for the taxpayer when federal and Wisconsin laws are the same.

RECOMMENDATION FOR ACTION

Adopt the new federal innocent spouse provisions for Wisconsin. (See attached copy of
IRS Publication 971 for a description of the changes.) \



FISCAL/ADMINISTRATIVE IMPACT

Unknown
DRAI—_I'ING INSTRUCTIONS

L Amend sec. 71.10(6)(a) to change the reference from “section 6013(e) of the internal
revenue code” to “section 6015(a)-(d) and (f) of the internal revenue code.” Also
delete the-words “notwithstanding the amount or percentage of the understatement.?

2. Amend sec. 71.10(6)(0) to deletes the wuesids “with regard w wnreported marital /M‘y/ ,/
property income:” " }

3. Amend SeC. 71.10(6m)(a) to delete the words “for unreported marital property g 60 3/( M@%/
income.”

r EFFECTIVEDATEORINITIAL APPLICABILITY \‘/»"MJ/V

~Applies to any liability for tax arising after the date of enactment of this Act and any W
liability for tax arising Ormor before such date but remaining unpaid as of such date. 5The
2-year period- -Uinder subs. (b)(1)(E) or (c)(3)(B) of sec. 6015 of the Internal Revenue
Code as referenced in sec. 71.10(6)(a) shall not expire before the date which is %/ years R W
after the date of the first collection activity after the date of enactment. !

PERSON TO CONTACT

Clay Seth
2664920

PREPARED BY: Marcy Stock

February 2, 1999
izleg/innocent Spouse




Department of the Treasury
Internal Revenue Service

)
Publication 9 7 1
(Rev. December 1998)

Cat. No. 25757C

Innocent

Spouse Relief
(And Separation of
Liability

and Equitable Relief)
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Important Change
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Important Change

New tax law made it easier to qualify for innocent
spouse relief. You can now request innocent spouse
relief for an understatement of tax (defined on page 3)
no matter how small the amount. (Previously the
understatement of tax had to be more than $500.) See
Questions & Answers, near the end of this publication
for a list of questions and answers about innocent
spouse relief.

The new law also added two other ways for you to
get relief, If you are divorced;-separated, or no longer
living with your spouse, you can request relief by sep-
arating the liability for an understatement of tax be-
tween you and your spouse. If you do not qualify for
innocent spouse relief or relief by separation of liability,
the IRS may grant you equitable relief. Equitable relief
may be granted if it would be unfair to hold you liable
for the tax that should be paid only by your spouse.

The .changes apply to tax liabilities arising after July
22, 1998, and tax liabilities arising on or before that date
that remained unpaid on that date.

Introduction

Many married taxpayers choose to file a joint tax return
because of certain benefits this filing status allows. Both
taxpayers are jointly and individually responsible for the
tax and any interest or penalty due on the joint return
even if they later divorce. This is true even if a divorce
decree states that a former spouse will be responsible

COMPUTER
o« World Wide Web « www.irs.ustreas.gov
o FTP o fip.irs.ustreas.gov
o IRIS at FedWorld « (703) 321-8020
FAX
e From your FAX machine, dial « (703) 368-9694
See How To Get More Information in this publicationi.

for any amounts due on previously filed joint returns.
One spouse may be held responsible for all the tax due
even if all the income was earned by the other spouse.

In some cases, a spouse will be relieved of the tax,

interest, and penalties on a joint tax return. Three types
of relief are available.

1) Innocent spouse relief.
2) Separation of liability.
3) Equitable relief.



Table 1 compares the rules for these three types of
relief. This publication explains these types of' relief,
who may qualify for them, and how to get them.

Each type of relief has different requirements. They
\re explained separately in different parts of this publi-

cation. Read each part to see if you qualify for that type
of relief.

You are not required to figure the tax, interest,
@ and penalties that qual/ify for relief: The /RS wil

figure these amounts after you file Form 8857,
Request for innocent Spouse Relief.

Bl You can -onfy qualify for equitable relief if you
A do not qualify for innocent spouse relief or relief

U by separation of fabflity.

What this publication does not cover. This publi-’
cation does Not discuss filing an iNjured spouse claim.
You are an injured spouse if your share of the over-
payment shown on your joint return was, or is expected
to be, applied against your spouse’s past-due federal
debts, state taxes, or child or spousal support pay-
r-i-rents. If you are an injured spouse, you may be entitled
to receive a refund of your share of the overpayment.
For more information, get Form 8379, Injured Spouse
Claim and A/location.

yHow To Request Relief

File Form 8857, Request for Innocent Spouse Relief,
to ask the IRS for the types of relief discussed in this
publication. You only need to file one Form 8857 even
if you are requesting relief for more than one tax year.

The IRS will review your Form 8857, figure the
understatement or underpayment of tax and related in-
terest and penalties, and let you know if you qualify.

A completed Form 8857 is shown later.

When to file Form 8857. You must file Form 8857 no
later than 2 years after the date on which the IRS first
attempted to collect the tax from you (such as a levy
or seizure) after July 22, 1998.

IRS spousal notification. The IRS is required to in-
form your-spouse (or former spouse) if you request in-
nocent spouse relief or separation of liability, and to
allow your spouse (or former spouse) to participate in
the determination of the amount of relief from liability.

2) You have not received a determination notice from
the IRS within 6 months from the date you filed
Form 8857.

The United States Tax Court is an independent ju-
dicial body and has no connection with the IRS.

You must file a petition with the United States Tax
Court in order for it to review your request for relief. You
must file the petition NO /ater than 90 days from the
date the IRS mails its determination notice to you. If you
do not file a petition, or you file it late, the Tax Court
cannot review your request for relief.

You can get a copy of the rules for filing a petition
by writing to the Tax Court at the following address.

United States Tax Court
400 Second Street, NW
Washington, DC 20217

s

Community Property Laws

You must generally follow community property laws
when filing a tax return if you are married and live in a
community property state. Community property states
are Arizona, California, Idaho, Louisiana, Nevada, New
Mexico, Texas, Washington, and Wisconsin. Generally,
community property laws require you to allocate com-
munity income and expenses equally between both
spouses. However, community property laws are not
taken into account in determining whether an item be-
longs to you or to your spouse (or former spouse) for
purposes of requesting any relief from liability.

If you were married and fied a separate return

@ in a community property state and are now lia-

- ble for an underpayment or understatement of

tax you belfeveé should belong only to your spouse (or

former spouse), you may request equitable relief (dis-
cussed /ater).

In addition to equitable refief, you may.request relief
from Jiabilify for community income. For details about
this type of relief, see Publication 555, Community
Property.

Innocent Spouse Relief

By Tfequesting innocent spouse relief, you can be re-
lieved of responsibility for paying tax, interest, and
penalties if your spouse did something wrong on your
tax return. The tax, interest, and penalties that qualify

Tax Court Review of Request

After you file Form 8857 to request innocent spouse
relief or relief by separation of liability, you can ask the
United States Tax Court to review your request. You
can ask the United States Tax Court to review your
._ request in the following two situations.

1) You disagree with the IRS’ determination notice
telling you the extent to which your request for relief
has been denied.

Page 2

for relief can only be collected from your spouse.
However, you are jointly and individually responsible for
any tax, interest, and penalties that do not qualify for
relief. The IRS can collect these amounts from either
you Or your spouse.

You must. meet alf of the following conditions to
qualify for'innocent spouse relief.

1) You filed a joint return which has an understate-
ment of tax due to erroneous items (defined later)
of your spouse.



Y

""Tablé 1. Three Types of Relief at a Glance

Factors Rules for Innocent Spouse Relief Rules for Separation of Liability Rules for Equitable Relief

|| Type of Liability” You must have filed a joint return You must have filed a joint return You must have filed a return that

3 that has an understatement of tax that has an understatement of tax has either an understatement or an
’ due to an erroneous item of your due, in part, to an item of your underpayment of tax.

spouse. spouse.
. h-—'u T S A Y h\;gz; )w‘w,\ T -
Marita Status > M’ s #% “;& ‘:"‘ e 5| You must be no longer married,
i g‘* s if

o wenidl legally separated, or have not lived

b

% : wiedl with your spouse in the same house
T *)! e rI for an entire year before you file for

e
! R
RS

&‘1 i -é ; 5 A : Hﬂ('}é‘r% reIiEf.
Knowledge You must establish that at the time If IRS establishes that you actually
you signed the joint return you did knew of the item giving rise to the
not know, and had no reason to understatement, then you are not
know, that there was an entitled to make the election to the - @% . q%
3 kel Ay i ]
understatement of tax. extent of the actual knowledge i%rm o t o “5&&:, T .Lﬁm
) . e e ; 7 ;M‘»:r' AR R i
Other Qualifications ) SO B o ;::? e s"i i i TR You do not qualify for innocent
w*wf‘ Yk @‘%‘ s e G = o spouse relief or separation of
":5 aelitn : it Srdndioi T | Jiabiti
R f: i ?’&':n X i E‘Zl«‘(“t’” rr'?‘?gbv pk it fa‘. i ’!33‘* i i IIL‘.! 5 o i Ilablllty‘
Unfairness It must be unfair to hold you liable 7 i G f,' It must be unfair to hold you liable
for the understatement of tax taking Sl tf’ !’ / for the underpayment or
into account all the facts and T Jue Rk ;r: understatement of tax taking into
circumstances. 5 i T

! account all the facts and
2 circumstances.
4

Refunds Yes, your request can generate a No, your request cannot generate a Yes, for amounts paid between July

refund. refund. 22, 1998, and April 75, 1999, and
for amounts paid pursuant to an
installment agreement after the date
the request for relief is made.

2) You establish that at the time you signed the joint
return you did not know, and had no reason to
know, that there was an understatement of tax.

3) Taking into account all the facts and circumstances, Understatement of Tax
it would be unfair to hold you liable for the under- An understatement of tax is generally the difference
statement of tax. (See /ndications of Unfairness, between the total amount of tax that should have been

later.) shown on your return and the amount of tax that was
actually shown on your return.

a home office, which were actually veterinary and
food costs for your family’s two dogs.

Erroneous Items

| The IRS will figure the understatement of tax
Erroneous items are either of the following. @ due to erroneous items of your spouseafter you
B f/e Form 8857. You are not required to do
1) Unreported income. This is any gross income item this computation. But if you wish, you can do the
received by your spouse that is not reported. computation yourself; See Worksheet f, under How To
. . i . o Figure the Understatement of Tax, later.
2) Incorrect deduction, credit, or basis. This is any

'TPrOpgrbded“Ct'on’ocrseed't’ or property basis Partial relief when extent of understatement is un-
claimed by your SpOUSE. known. You may qualify for partial relief if, at the time
The following are examples of erroneous items you filed your return, you knew or had reason to know,
' that there was an understatement of tax due to your
. PR spouse’s erroneous items, but you did not know how
b ;Q\(,eef Xﬁg&? fggrwgic:ar;ntphlZ»(;(Z(tlf;ggu;sefgl;%r;é/::j__ . _Jlarge the understatement was. You_will_be relieved of
$10,000 of édvertising expénses on Schedule C the un_derstatement to the extent you di.d not know

(Form 104Q), but never paid for any advertising. about it and had no reason to know about it
2) The expense does not qualify as a deductible ex- Example. At the time you signed your joint return,
pense. For example, your SPOUSE claimed a busi- you kT‘eW t_hat_ your_spouse did not report $5,000 of
ness fee deduction of $10,000 that was for the gambling winnings. The IRS. ex’?‘m'”ed your tax return
payment of state fines; finés are not deductible. several months after you filed it and determined that

your spouse’s unreported gambling winnings were ac-
tually $25,000. This resulted in a much larger under-
statement of tax than you knew about at the time you
signed your return. You established that you did not

3) No legal argument can be made to support the de-
ductibility of the expense. For example, your
spouse claimed $4,000 for security costs related to
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know about, and had no reason to know about, the
additional $20,000 because-of the way your spbuse
handled gambling winnings. The understatement of tax
due to the $20,000 will qualify for innocent spouse relief
‘{you meet the other requirements. The understatement
)f tax due to the $5,000 of gambling winnings will not
qualify for relief.

Indications of Unfairness

The IRS will consider all of the facts and circumstances
of the case in order to determine whether it is unfair to
hold you responsible for the understatement. Two indi-
cators the IRS may use to decide that it is unfair to hold
you responsible for the tax are whether you:

7

1) Received any significant benefit from the under- .
statement of tax, or

2) Were later divorced from or deserted by your
spouse.

Significant benefit. You can receive significant benefit
either directly or indirectly. For example, if your spouse
did not report $10,000 of income on your joint return,
you can benefit directly if your spouse shares that
$10,000 with you. You can benefit indirectly from ‘the
unreported income if your spouse uses it to pay ex-
traordinary household expenses.
You do not have to receive a benefit immediately for
it to be significant. For example, money your spouse
“ gives you several years after he or she received it or
amounts inherited from your spouse (or former spouse)
can be a significant benefit.

Support payments that you receive as a result
@ of a divorce proceeding are not a significant
benefit,

How To Figure the Understatement
of Tax

The IRS will figure the tax, interest, and penalties that
qualify for relief after you file a completed Form 8857
with all the required attachments. You are not required
to figure these amounts. But if you wish, you can
figure the understatement of tax yourself by using

Worksheet 1. If you want to use Worksheet 1, you will
need the following items.

« A copy of your tax return for the year(s) you are
requesting relief.

« The tax return instructions for the year(s) you are
requesting relief. The instructions have the tax table
or tax rate schedule you will need.

Worksheet 1 asks you to refigure the total tax for the
year(s) you are requesting innocent spouse relief. The

following table shows where to find the total tax line on
your return.
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Form Year
1995 1996 1997
1040 Line 54 Line 51 Line 53
1040A Line 28 Line 28 Line 28
1040EZ Line 10 Line 10 Line 10

¥ You may #ind it easier to fi/f out Worksheet 7 if
@ ou complete a second copy of the relevant
forms and schedules of the return for which you

are requesting innocent spouse relief.

Worksheet 1. Worksheet for Figuring Tax That Qualifies
for Innocent Spouse Relief

(Note. This worksheet is optional. Keep it for your records.
Do not mail it to the IRS.)

1. Enter your total tax including all changed
items. 1

Note. This should be shown on the IRS notice or
audit report.

2. Refigure your total tax by including all
items except your spouse’s erroneous
items, Include items you knew about or

had reason to know about. ....................... 2
3. Tax eligible for innocent spouse relief.
Subtract line 2 from line 1. ........................ 3.

Example. Mark and Carol Smith filed a joint 1996
tax return (Form 1040) in 1997. The total tax on the
return was $2,734. In 1998, the IRS audited their return
and discovered that Carol did not report $7,500 in
wages. On August 10, 1998, the IRS mailed the Smiths
a Notice of Deficiency showing additional tax of $1,125
plus $300 in interest and penalties.

At the time Mark signed the return, he knew about
$2,500 of Carol's wages. He did not know about, and
had no reason to know about, the other $5,000. He
believes it would be unfair for the IRS to hold him re-
sponsible for the understatement of tax due to the
$5,000 of wages because he did not benefit from them.
He uses Worksheet 1 to figure the tax that qualifies for

innocent spouse relief. He fills out Worksheet 1 as fol-
lows.

Line 1. Mark enters $3,859. This is the total tax as
refigured by the IRS in the Notice of Deficiency.

Line 2. $3,109 is what the total tax would be by
including only. the unreported income that. Mark knew
about. He figured this amount as follows;

1. Taxable income shown on the joint return

2. Plus: Carol's unreported income that Mark
KNeW about ......c.ccocvvvviiiiiiiiiee s 2500
3. Refigured taxable income ......................
4. Refigured tax on $20,700 from Tax Table
in 1996 Form 1040 instructions

The Smiths did not claim any tax credits and were not
liable for other taxes (Form 1040, lines 45-50). Ac-
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-cordirgly, $3,109 is their total tax for purposes of line

2.

Line 3. Mark subtracts line 2 from line 1 to get the
understatement of tax ($750) due to the unreported
ywages that Mark did not know about, and had no rea-

‘son to know about. This is the tax that is eligible for
innocent spouse relief.

Filled-i? Work.sheet.1, Worksheet for Figuring Tax That
Qualifies for Innocent Spouse Relief

(Note. This worksheet is optional. Keep it for your records.
Do not mail it to the /ARS.)

1. Enter your total tax including all changed

items. 1. _$3.859

Note. This should be shown on the IRS notice or
audit report.
2. Refigure your total tax by including all

items except your Spouse’s erroneous
items. Include items you knew about or

had reason to know about. ....................... 2. _$3.109
3. Tax eligible for innocent spouse relief.
Subtractline 2 fromlineL..................ottL, 3. $750

Relief by Separation of
Liability

Under this type of relief, you allocate (divide) the
understatement of tax (plus interest and penalties) on
your joint return between you and your spouse (or for-
mer spouse). The understatement of tax allocated to

you is generally the amount you are responsible for.
See How To Figure Your Separation of Liabilify, later.

You can request this type of relief whefher or
ot you request innocent spouse relief

To request relief by separation of liability, you must
have filed a joint return and meet either of the following
requirements at the time you file Form 8857.

« You are no longer married to, or are legally sepa-
rated from, the spouse with whom yqu filed the joint
return for which you are requesting relief. (Under

this rule, you are no longer married if you are wid-
owed .)

« You were not a member of the same household as
the spouse with whom you filed the joint return at
any time’during the 12-month period ending on the
date you file Form 8857.

Burden of proof. You have the burden of proof in
establishing the basis for separating your liability.

Invalid request. Even if you meet the requirements
discussed previously, a request for separation of liability
will not be granted in the following situations.

1) The IRS proves that you énd your spouse trans-
ferred assets as part of a fraudulent scheme.

2) The IRS proves that at the time you signed your
joint return, you had actual knowledge that any

items giving rise to the deficiency and allocable to
your spouse were incorrect.

3) You transferred property to-your spouse (or former
spouse) just to avoid tax or the payment of tax. See
Transfers of property to avoid tax, later.

In situations (2) and (3), a request will be denied only
for the part of the deficiency due to the incorrect items
about which you. had actual knowledge, or to the extent
of the value of the property transferred. If you establish
that you signed your joint return under duress, then it
is not a joint return, and you are not liable for amounts
from that return. However, you may be required to file
a separate return for that tax year.

Example. Bill and Karen Green filed a joint return

-showing Karen's wages of $50,000 and Bill's self-

employment income of $10,000. The IRS audited their
return and found that Bill did not report $20,000 of
self-employment income. The additional income re-
sulted in a $6,000 understatement of tax, plus interest
and penalties. After obtaining a legal separation from
Bill, Karen filed Form 8857 to request relief by sepa-
ration of liability. The IRS proved that Karen actually
knew about $5,000 of the additional income at the time
she signed the joint return. Bill is liable for all of ,the

understatement of tax, interest, and penalties because

all of it was due to his unreported income. Karen is also
liable for the understatement of tax, interest, and pen-
alties due to the $5,000 of additional income that she
actually knew about. The IRS can collect that part from
either Karen or Bill. The IRS can collect the remainder
only from Bill.

Transfers of property to avoid tax. If your spouse
transfers property to you for the main purpose of
avoiding tax or payment of tax, the tax liability allocated
to you will be increased by the value of the property
transferred. A transfer will be presumed to have as its
main purpose the avoidance of tax or payment of tax
if the transfer is made after the date that is 1 year before
the date on which the IRS sent its first letter of proposed
deficiency allowing you an opportunity for a meeting in
the IRS Appeals Office. This presumption will not apply
if the transfer was made under a divorce decree, sep-
arate maintenance decree, or a written instrument inci-
dent to such a decree.

Exception. The above rule will not apply if you es-
tablish that the transfer did not have as its main purpose
the avoidance of tax or payment of tax.

How To Flgure Your Separatlon of
Liability -

The IRS will figure your separation of liability and figure
any related interest and penalties after you file a com-
pleted Form 8857 with the required attachment. You
are not required to figure these amounts. But if you
wish, you can figure your separation of liability yourself
by using Worksheet 2 and instructions that follow.
However, if you filed Form 8814 to report your child’s
tax liability on your joint return, do not include that li-
ability when figuring your separation of liability. Allocate
it as appropriate between you and your spouse.

Page 5
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Instructions for Completing Worksheet 2

‘Use the following instructions to complete Worksheet
2.

.zine 1. When allocating income and deductions taken.
into account in computing the understatement of tax,
allocate them in the same-manner you would have al-
located them if you and your spouse had filed separate
returns.

Allocate wages and salaries to the spouse who per-
formed the job and received the Form W-2. You gen-
erally allocate business and investment income (in-
cluding capital gains) according to which spouse owned
the business or investment that produced the income.
Income from a jointly owned business or investment
should be allocated equally between you and your
spouse unless there is clear and convincing evidence
that supports a different allocation.

Allocate business deductions according to the own-
ership of the business. Allocate personal deductions
(such as itemized deductions for mortgage interest and
taxes) equally between you and your spouse unless
there is evidence that shows a different allocation is
appropriate.

items that are limited or not allowed on separate
returns. If a deduction would not be allowed if you had
filed a separate return, figure the deduction as you
would on a joint return and allocate that amount be-
tween you and your spouse.

A similar rule applies to income and deductions (such.
as taxable social security benefits and the IRA de-

)duction) that are subject to special limits on a separate
return. Figure these items as you would on a joint re-
turn and allocate them between you and your spouse.

Example. Charles and Mary filed a joint return for
1997. Charles received social security benefits in 1997,
but none of them were taxable because his and Mary’s
total income was less than the base amount ($32,000)
for joint returns. Several months after filing their return,
Charles and Mary received a notice-from the IRS for
additional tax because they did not report some interest
and dividend income.- The notice also showed that half
of Charles’ social security benefits were’ taxable be-
cause the additional interest and dividend income in-
creased their total income so that it was more than the
$32,000 base amount. If Charles had filed a separate
return, 85% of his social security benefits would have
been taxable. When figuring his separation of liability,
Charles allocates only half of his social security bene-
fits. This is true even though 85% of his benefits would

have been taxable if he and Mary had filed separate
returns.

items allocable to one spouse that benefit the
other spouse. A deduction that is otherwise allocable
to one spouse must be allocated to the other spouse
to the extent the item created a tax benefit for the other

. spouse.

o

Example. Your joint return shows $50,000 of wages

} al odd eto you and $15,000 of self-employment in-

come allocable to your-spouse. The IRS audited your
return and disallowed a $20;000 deduction allocable to
your spouse. Only $15,000 of the disallowed deduction
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is allocated to your spouse because that is the amount
that offset your spouse’s self-employment income. The
remaining $5,000 must be allocated to you because
that amount offset your income.

Lines 5 and 6. Enter the pat-t of the understatement
of tax that is due to the disallowance of a credit or to
the increase in any tax other than the income tax or
alternative minimum tax. Allocate credits and other
taxes in the same manner you would have allocated
them if you and your spouse had filed separate returns.

Example. You reported $750 in self-employment tax
on your return. All of this tax is allocable to you. The

" IRS audited your return and determined that your self-

employment tax should have been $1,100. On line 6,

you enter the $350 increase in self-employment tax
($1,100 - $750).

Credits that are not al/owed on separate returns.
If a credit would not be allowed if you had filed a sep-
arate return, figure the credit as you would on a joint
return and allocate it between you and your spouse.
Examples of credits that are generally not allowed on
a separate return are the child and dependent care
credit, the credit for the elderly, the adoption credit, the

Hope and lifetime learning credits, and the earned in-
come credit.

Example. You claimed a credit of $860 for child and
dependent care expenses on your tax return. The IRS
audited your return and allowed you only $500. The
remaining $360 was disallowed. Even though none of
the credit would have been allowed on separate re-
turns, you are entitled to a $500 credit for purposes of
figuring your separation of liability. You allocate the
$360 disallowance (rather than the full $860) between
you and your spouse (or former spouse) on lines 5 and
6 of Worksheet 2.

Credits allocable to one spouse that benefit the
other spouse. A credit that is otherwise allocated to
one spouse must be allocated to the other spouse to
the extent the item created a tax benefit'for the other
spouse.

Worksheet 2 Example

Cindy and Clarence Brown filed a joint return for 1996.
They divorced in 1997. On July 27, 1998, the IRS is-
sued a Notice of Deficiency to the Browns relating to
their 1996 return. There were four items listed on the
notice.

1) $2,378 is nonemployee compensation that
Clarence got for some consulting work and did not
report:

2) $336 is self-employment tax related to the $2,378
nonemployee compensation.

3)‘$168 is the deduction -for half of the self-
employment tax.

4) $500 is interest income from an account that be-
longed entirely to Cindy.

Cindy decides to file Form 8857 (not illustrated) to
request relief under separation of liability. She allocates



~ Worksheet 2.

Worksheet for Figuring Your Separation of Liability m

(Note: This worksheet is optional. Keep it for your records. Do not mail it to the IRS.)

1. Enter the net amount of income and deductions taken into account in computing the
understatement of tax and allocated to you* e e e e e I
2. Enter the net amount of all income and deductions taken into account in computing the
understatement of tax* : , . o 2.
3. Divide line 1 by line 2. Enter the result as a deC|maI (rounded to at Ieast 3 places) ...... 3.
Enter the understatement of tax* G e e P §
5. Enter the credits and other taxes taken into account in computing
the understatement of tax and allocated to your spouse* . . . 5.
6. Enter the credits and other taxes taken into account in computing
the understatement of tax and allocated to you* . . . . .. 6.
7. Add lines5 and 6. 7.
8. Subtract tine 7 from line 4 8.
9. Multiply line 8 by line 3 .o oo . . B *
10. Add lines 9 and 6. This is the understatement of tax you are respon5|ble for . .. ... .. 10.

*This should be shown on the IRS notice or audit report.

the items between her and Clarence as follows. (She
attaches this allocation to Form 8857.)

Items to allocate Cindv  Clarence
Compensation 8 2378
Interest income $500
Deduction for 1/2 of 168
self-employment tax
Self-employment tax 336

Although not .required, Cindy uses Worksheet 2 to
determine the understatement of tax that is allocable to

her. She fills out the worksheet (shown on page 8) as
follows.

Line 1. Cindy enters the interest income from her bank
account.

Line 2. The net amount of income and deductions taken
into account in computing the understatement of tax is
$2,710. This is the sum of the nonemployee compen-
sation ($2,378) and interest income ($500), minus the
deduction for one-half of self-employment tax ($168).

Line’3. Cindy divides line 1 by line 2 to get .184.

Line 4. Cindy enters the $743 understatement of tax.
This is shown on the Notice of Deficiency.

Line 5. Cindy enters Clarence’s self-employment tax
of $336.

Line 6. Cindy enters -0- because there are no credits
or other taxes to be allocated to her.

Lines 7 - 10. Cindy completes lines 7 through 10. Line
10 shows that she is responsible for $75 of the under-
statement of tax. Clarence is responsible for the re-
maining amount ($668).

Equitable Relief,

You may not be able to qualify for innocent spouse
relief or separation of liability. You may still, however,
be relieved of responsibility for tax, interest, and pen-
alties through equitable relief. You may qualify for eg-
uitable relief if you meet all of the following conditions.

1) Taking into account all the facts and circumstances,
it would be unfair to hold you liable for the under-
statement or underpayment of tax. (See /ndications

" of Unfairness, under Innocent Spouse Rglief, ear-
lier.)

2) You are not eligible for innocent spouse relief.

3) You are not eligible for separation of liability.

Unlike innocent spouse relief or separation of liability,
you can get relief from an understatement of tax (de-

fined earlier) or an underpayment of taxthrough eg-
uitable relief.

Underpayment of tax. An underpayment of tax is an
amount of tax you properly reported on your return but
you have not paid. For example, your joint 1896 return
shows that you and your spouse owed $5,000. You pay

$2,000 with the return. You have an underpayment of
$3,000.

Examples. The following examples show situations
that'may qualify for equitable relief.

Example 1. You and your spouse file a joint 1996
return. That return shows you owe $10,000. You pay
$5,000 with the return. You take out a loan to pay the
other $5,000 and without telling you, your spouse takes
the $5,000 and spends it on himself. You may be able
to get equitable relief for the $5,000 underpayment.
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Filled-in Worksheet 2.

)

Worksheet for Figuring Your Separation of Liability

(Note This worksheet is optional. Keep .for your records. Do not mail it to the IRS.)

j 1. Enter the net amount of income and deductions taken into account in computing the
) understatement of tax and allocated to you’ C e e . . .. .. . . .. .. 1. _.500
2. Enter the net amount of all income and deductions taken into account in computing the
understatement of tax’ Coe . .. .. ... 2,.2710
3. Divide line 1 by line 2. Enter the result as a decimal (rounded to at least 3 places) . 184
4. Enter the understatement of tax* C R S . 2
5. Enter the credits and other taxes taken into account in computing
the understatement of taX and allocated to your spouse* . .. 5 _ 336
6. Enter the credits and other taxes taken into account in computing
the understatement of tax and allocated to you* . 6 0
7. Add lines 5 and 6. , , R 336
8. Subtract line 7 from line 4 C g _ 407 |
9. Multiply line 8 by line 3 . . e . , - T
10. Add lines 9 and 6. This is the understatement of tax you are respon3|ble for........ 10 75 I

‘This should be shown on the IRS notice or audit report.

Example 2. You request innocent spouse relief or
separation of liability, but the IRS determines you do
not qualify for either one. The IRS automatically will
consider whether equitable relief would apply.

Filled-in Form 8857

This part explains how Janie Boulder fills out Form 8857
to request innocent spouse relief.

Janie and Joe Boulder filed a joint tax return for
1996. Joe did not report a $5,000 award he won that
year. They received an IRS Notice of Deficiency for
additional tax of $650 and penalties and interest of
$165.

Janie applies the conditions listed under /nnocent
Spouse Reliefio see if she qualifies for relief.

1) Janie meets the first condition because the joint tax
, return they filed has an understatement of tax.

2) Janie believes she meets the second condition. She
did not know about the award and had no reason
to know about it because of the secretive way Joe
conducted his financial affairs.

Page 8

3) Janie believes she meets the third condition. She
believes it would be unfair to be held liable for the
tax because she did not benefit from the award. Joe
spent it on personal items for his use only.

Because Janie believes she qualifies for innocent-
spouse relief, she files Form 8857 with the IRS. She
fills in her name, address, social security number, and
daytime phone number. She fills out the rest of the form
as follows:

Line 7. Janie enters “1996” because this is the tax
year for which she is requesting relief.

Line 2. She enters the name, address, social se-
curity number, and daytime phone number of her
spouse.

Line 4. Janie checks the box on this line because
she believes she qualifies for innocent spouse relief.

Janie signs and dates the form. She attaches the
explanatory statement (not illustrated) required by the
Form 8857 instructions. Finally, she mails the form to
the IRS employee named in the Notice of Deficiency
before the end of- the 80-day period specified in the
Notice.
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;Orm 8857 Request for Innocent Spouse Relief

(Rev. December 1999) (And Separation of Liabiiity and Equitable Relief) OMB No. 1545-1 596
Department of the Treasury . . . .

ternal Revenue Service » Do not file with your tax return. » See instructions.

Your name

Your social security number
Janie Boulder 123 :100:9876
Your current address Apt. no.
5161 Oid Farm Estates

City, town or post office. state, and ZIP code. If a foreign address, see instructions.

Hutchinson, IA 55555

Daytime phone no. (optional)
(720)555-1023

Before you begin, you need to understand the following terms. See instructions for descriptions.

e Separation of Liability ' e Innocent Spouse Relief e Equitable Relief

e Joint and Several Liability e Understatement of Tax e Underpayment of Tax
@ The IRS can help you with your request. If you are working with an IRS
. employee, you can . ask that employee, or you can call 7-800-829- 7040.

1 Enter the year(s) for which you are requesting relief from liability of tax (see instructions) . » ....19.96

Information about your spouse (or former spouse) to whom you were married at the end of the year(s) on line 1.
Name Social security number
Joe E. Boulder

234700:8765
Current home address (number and street). If a P.O. box, see instructions. Apt. no.
3898 Timber Way

City, town or post offiée, state, and ZIP code. If a foreign address, see instructions.

Creekbed, MS 77717

Daytime phone no. (If known)

(270)555-2345

@ If you only have an underpayment of tax (tax shown on yourjoint return that was not paid), you may
. only request equitable relief. Skip lines 3 and 4 and see line 5 and its instructions.

) 3 If you have an understatement of tax, you may request Separation of Liability. You may be relieved of liability

for your spouse’s (or former spouse’s) part of the liability. However, this relief is available only if you and your
spouse (or former spouse):

e Are no longer married, or
e Are legally separated, or

e Have lived apart at all times during the 12-month period prior to the date you file this form.

If one of the above conditions apply, attach a statement as explained on page 3 and check here . . . P il
4 If you have an understatement of tax due to erroneous’items of your spouse (or former spouse), you may be

allowed Innocent Spouse Relief. Attach a statement as explained on page 4 and check here . Co » [/l
5

If you have an underpayment of tax or you do not qualify for relief under 3 or 4 above, we will automatically
consider whether you qualify for Equitable Relief. Attach a statement as explamed on page 4 and check

REIE . . . . . e e e . ...

Where To File: Generally, send this form to: Internal Revenue Service Center, Cincinnati, OH 45999-0857. But if
you are meeting with an IRS employee or you received an IRS notice of deficiency, see page 2.

N

Under penalties of perjury, | declare that | have examined this form and any accompanying schedules and statements, and to the best of my knowledge and belief,
they are true, correct and complete. Declaration of preparer (other than taxpayer) is based on all information of which preparer has any knowledge.

Slg n Here Your signature

Date
Keep a copy }
of s form for Janie Boulder /12198

. ) Date Preparer’s social security no.
Preparer’s heck if
Paid , sign%ture } gel?—%mlployed |
Preparelr S I;|rm“§ name (or yours } EIN
- loyed) and

Use Only  [f seif-employedjan , ZIP code

For Privacy Act and Paperwork Reduction Act Notice, see page 4. Cat. No. 24647V Form 8857 (Rev. 12-98)

Printed on recycled paper
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Questions & Answers

\ This section answers questions
commonly asked by taxpayers
about innocent spouse relief.

What is joint and several liabil-
ity?

Many married taxpayers choose to
file a joint. tax return because of
certain benefits this filing status al-
lows. Both taxpayers are jointly and
individually responsible for the tax
and any interest or penalty due on
the joint return even if they later
divorce. This is true even if a di-
vorce decree states that a former
spouse will be responsible for any
amounts due on previously filed
joint returns. One spouse may be
held responsible for all the tax due.

How can | get relief from joint
and several liability?

Relief now falls into three catego-
ries: “innocent spouse relief,”
. “separation of liability,” and “equi-
)table relief.” Each of these types
~ of relief have different require-
ments. They are explained sepa-
rately below.

What are the rules for innocent
spouse relief?

To qualify for innocent spouse re-
lief, you must meet all of the fol-
lowing conditions.

“« You must have filed a joint re-
turn which has an understate-
ment of tax.

« The understatement of tax must
be due to erroneous items of
your spouse (or former
spouse).

« You must establish that‘at the
time you signed the joint return,
you did not know, and had no
reason to know, that there was
an understatement of tax.

« Taking into account all of the
facts and circumstances, it
would be unfair to hold you lia-
ble for the understatement of
tax.

e

. You must request relief within
2 years after the date on which

Page 10

the IRS first began collection
activity against you after July
22, 1990.

What are “erroneous items”?

Erroneous items are any de-
ductions, credits, or bases that are
incorrectly stated on the return, and
any income that is not reported on
the return.

What is an “understatement of
tax”"?

An understatement of tax is gen-
erally the difference between the
total amount of tax that should
have been shown on your return
and the amount of tax that was
actually shown on your return. For
example, you reported total tax on
your 1996 return of $2,500. IRS
determined in an audit of your 1996
return that the total tax should be
$3,000. You have a $500 under-
statement of tax.

Will I qualify for innocent spouse
relief in any situation where
there is an understatement of
t a x ?

No. There are many situations in
which you m'ay owe tax that is re-
lated to your spouse, but not be
eligible for innocent spouse relief.
For example, you and your spouse
file a joint return that reports
$10,000 of income and deductions,
but you knew that your spouse was
not reporting $5,000 of dividends.
You are not eligible for innocent
spouse relief when you have
knowledge of the understatement.

What are the rules for separation
of liability?

Under this type of relief, you divide
(separate) the understatement of
tax (plus interest and penalties) on
your joint return between you and
your spouse. The understatement
of tax allocated to you is generally
the amount you are responsible for.
To qualify for separation of liability,
you must have filed a joint return
and meet either of the following

requirements at the time. you file
Form 8857.

. You are no longer married to,
or are legally separated from,
the spouse with whom you filed
the joint return for which you
are requesting relief. (Under
this rule, you are no longer
married if you are widowed.)

« You were not a member of the
same household as the spouse
with whom you filed the joint
return at any time during the
12-month period ending on the
date you file Form 8857.

Why would a request for sepa-
ration of liability be denied?

Even if you meet the requirements
listed earlier, a request for sepa-
ration of liability will not be 'granted
in the following. situations.

« The IRS proves that you and
your spouse transferred assets
as part of a fraudulent scheme.

« The IRS proves that at the time
you signed your joint return, you
had actual knowledge that any
items giving rise to the defi-
ciency and that can be allo-
cated to your spouse were in-

correct.

« You transferred property to
your spouse (or former souse)

just to avoid tax or the payment
of tax.

What are the rules for equitable
relief?

Equitable relief is only available if
you meet all of the following con-
ditions.

« You do not qualify for innocent
spouse relief or separation of
liability.

« The IRS determines that it is
unfair to hold you liable for the
understatement of tax taking

into account all the facts and
circumstances.

Note. Unlike innocent spouse relief
or separation of liability, if you
qualify for equitable relief, you can
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~'Jget relief from an understatement
of tax or an underpayment of tax.
(An underpayment of tax is an
amount properly shown on the re-
“"Sum, but not paid.)

/

How do state community prop-
erty laws affect my ability to
qualify for relief?

{

Community property states are
Arizona, California, Idaho, Louisi-
ana, Nevada, New Mexico, Texas,
Washington, and Wisconsin.
Generally, community property
laws require you to allocate com-
munity income and expenses
equally between both spouses.

However, community property laws
are not taken into account in de-
termining whether an item belongs
to you or to your spouse (or former
spouse) for purposes of requesting
any relief from liability.

How do | request relief?

File Form 8857, Request for /nno-
cent Spouse Aelief, to ask the IRS
for relief. You only need to file one

} Form 8857 even if you are re-

questing relief for more than one
year.

if | am denied innocent spouse
relief, must | reapply if | believe
I might qualify under one of the
other two provisions?

No. The IRS automatically will
consider whether any of the other
provisions would apply.

I applied for innocent spouse
relief before the law changed
(July 22, 1998). Do | need to re-
apply?

No. The Service will consider your
request under the new law as long
as the liability was unpaid as of
July 22, 1998.

When should } file Form 88577

If you are requesting innocent
spouse relief, separation of liability,
or equitable relief, file Form 8857
no later than 2 years after the date
on which the IRS first began col-
lection activities against you after
July 22, 1998,

Where should | file Form 88577

Follow the instructions on Form
8857.

| am currently undergoing an
examination of my return. How
do | request innocent spouse
relief?

File Form 8857 with the employee
assigned to examine your return.

How To Get More Information

What if the IRS has levied my
account for the tax liability and
| decide to request relief?

All collection activity is suspended
from the date the request is re-
ceived by the Service until the final
determination is made.

What is “injured spouse relief”?

Injured spouse relief is different
from innocent spouse relief. When
a joint return is filed and the refund
is used to pay one spouse’'s past-
due child and/or spousal Support,
a past-due federal debt, or past-
due state income tax, the other
spouse may be considered an in-
jured spouse. The injured spouse
can claim his or her share of the
refund using Form 8379, /njured
Spouse Claim and Allocation. To .
be considered an injured spouse,
you must have:

« Filed a joint return,

« Received income (such as
wages, interest, etc.),

®* Made tax payments (such as
withholding or estimated tax
payments),

. Reported the income and tax
payments on the joint return,
and

« An overpayment, all or part of
which was applied to the past-
due amount of the other
spouse.

You can order free publications
and forms, ask tax questions, and
get more information from the IRS
in several ways. By selecting the
method that is best for you, you
will have quick and easy access to
tax help.

Free tax services. To find out

what services are available, get
Publication 910, Guide to Free 7ax

Services. It contains a list of free
tax publications and an index of tax
topics. It also describes other free
tax information services, including
tax education and assistance pro-
grams and a list of TeleTax topics.

Personal computer. With
your personal computer
and modem, you can ac-
cess the IRS on the Internet at
www.irs.ustreas.gov. While visit-

ing ‘our Web Site, you can select:

« Frequently Asked Tax
Questions to find answers to
guestions you may have.

« Fill-in Forms to complete tax
forms on-line.

« Forms and Publications to
download forms and publica-
tions or search publications by
topic or keyword.

« Comments & Help to e-mail us
with comments about the site
or with tax questions.

« Digital Dispatch and IRS Local
News Netto receive our elec-
tronic newsletters on hot tax is-
sues and news.

You can also reach us with your
computer using any of the follow-
ing.

o Telnet at iris.irs.ustreas.gov

« File Transfer Protocol at
ftp.irs.ustreas.gov

Page 11
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. Diréct dial (by modem)
* 703-321-8020

F W TaxFax Service. Using the
ﬁ phone attached to your fax

machine, you can receive
forms, instructions, and tax infor-
mation by calling 703-368-9694.
Follow the directions from the
prompts. When you order forms,
enter the catalog number for the
form you need. The items you re-
quest will be faxed to you.

Phone. Many services are
available by phone.

« Ordering forms, instructionsg
and publications. Cal |
[-800-829-3676. to order cur-
rent and prior year forms, in-
structions, and publications.

« Asking tax questions. Call the
IRS with your tax questions at
1-800-829-1 040.

) o TTY/TDD equipment. If you

7 - have access to TTY/TDD
equipment, call
[-800-829-4059 to ask tax

guestions or to order forms and
publications.

. TeleTax topics. Call
i-800-629-4477 to listen to
pre-recorded. messages cover-
ing various tax topics.

Evaluating the qualify of our
telephone services. To ensure
that IRS representatives give ac-

Page 12

curate, courteous, and professional
answers, we evaluate the quality
of our telephone services in several
ways.

« A second IRS representative
sometimes monitors live tele-
phone calls. That person only
evaluates the IRS assistor and
does not keep a record of any
taxpayer's name or tax identifi-
cation number.

« We sometimes record tele-
phone calls to evaluate IRS
assistors objectively. We hold
these recordings no longer than
one week and use them only to
measure the quality of assist-
ance.

« We value our customers’ opin-
ions. Throughout this year, we
will be surveying our customers
for their opinions on our service.

&l Walk-in. You can pick up
R certain forms, instructions,
and publications at many

post offices, libraries, and IRS of-
fices. Some libraries and IRS of-
fices have an extensive collection
of products available to print from
a CD-ROM or photocopy from re-
producible proofs.

Mail. You can send your
& order for  forms, in-

structions, and publications
to the Distribution Center nearest
to you and receive a response 7 to
15 workdays after your request is
received. Find the address that

applies to your part of the country.

« Western part of U.S.:

Western Area Distribution Cen-
ter

Rancho Cordova, CA
95743-0001

* Central part of U.S.:
Central Area Distribution Center
P.O. Box 8903
Bloomington, IL 61702-8903

« Eastern part of U.S. and for-
eign addresses:
Eastern Area Distribution Cen-
ter
P.O. Box 85074
Richmond, VA 23261-5074

K ‘ CO-ROM. You can order
N®S] RS Publication 1796, Fed-

eral Tax Products on
CD-ROM, and obtain:

« Current tax forms, instructions,
and publications.

« Prior-year tax forms, in-
structions, and publications,

« Popular tax forms which may
be filled-in electronically,
printed out for submission, and
saved for recordkeeping.

. « Internal Revenue Bulletins.

The CD-ROM can be purchased
from National Technical Informa-
tion Service (NTIS) for $25.00 by
calling 1-877-233-6767 or for
$18.00 on the Internet at
www.irs.ustreas.gov/cdorders.

The first release is available in
mid-December and the final re-
lease is available in late January.
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\ (a) Treatment of cmunlty income where spouses live apart

then, for purposes of this title, any community income of such individuals for the
calendar year shall be treated in accordance with the rules provided by section 879(a).

(b) Secretary may disregard community property laws where spouse not notified of
community income

(c) Spouse relieved of liability in certain other cases

then, for purposes of thistitle, such item of community income shall be included in the
gross income of the other spouse (and not in the gross income of the individual),

Under procedures prescribed by the Secretary, if, taking into account all the facts and
circumstances, it is inequitable to hold the individual liable for any unpaid tax or any
deficiency (or any portion of either) attributable to any item for which relief is not
available under the preceding sentence, the Secretary may relieve such individua of such
ligbility.

(d) Definitions
The term “earned income” has the meaning given to such term by section 91 I(d)(2).
(2) Community income

The term “community income” means income which, under applicable community
property laws, is treated as community income.

(3) Community property laws

The term “community property laws’ means the community property laws of a State, a
foreign country, or a possession of the United States.

Copyright 1999, Tax Anaysts (February)
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Wisconsin Department of Revenue
Division: IS&E’
March 2, 1999

TITLE: Equalize Interest Rates For All Taxes

DESCRIPTION OF CURRENT LAW AND PROBLEM:

Under current law an interest rate differential exists between assessing and refunding taxes. For
al taxes administered by the Department of Revenue, the laws provide that in assessing taxes
interest shall be added to such taxes at 12% per year. In contrast, the laws provide that in
refunding overpayments, interest shall be added at the rate of 9% per year.

The interest rate differentia is a frequent point of contention among taxpayers and practitioners
asan unfair law which creates an uneven playing field. If taxes are underpaid, interest is charged
at 12% per year, wheress if taxes are overpaid, interest is refunded at only 9%. per year.

RECOMMENDATION FOR ACTION:

Change the interest rate on assessments from 12% to 9% per year on underpaid taxes.

FISCAL/ADMINISTRATIVE IMPACT:’

Unknown

DRAFTING INSTRUCTIONS:

The following changes would be required to equalize the interest rate from 12% to

9% on all taxes:

1) Income ranchjse — Amend sectio 03(%)}/ 1 2{6%} 4(3), 71. (‘r@xd &9),/
71.82(8)b) and 71.84(1), 71.84tZ)(a) and (e)3 and 71.91(6)(f)5 by striking

the numerical percentages of 12% and substituting therefor 9%. (Note - sections 71.84(2)(a)
and (c) relate to the addition to tax rate).

2) Sdesand Use Tax - Amend section 77.60&@ and (b) by striking the numerica percentages

of 12% and substituting therefor 9%.
‘3) Forest Cropland Withdrawals - Amend section 77.1 Wy striking the numerical

percentage of 12% and substituting therefor 9%. 7[/
4) Managed Forest Lands- Yield Tax - Amend section 77.87(3) by striking the numerical

percentage of 12% and substituting therefor 9%.

5) Temporary Recycling Surcharge - Amend section 77.96(' by striking the numerical
percentage of 12% and substituting therefor 9% (not necessary unlessthelaw isrenewed -
the surcharge is scheduled to expire for taxable years ending on or after April 1, 1999).

o foll ik 1f 12 st
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6) ‘Estate Tax - Amend sections 72. ZZM 7@’2{ymmmg the numerical percentages of

12% and substituting therefor 9%.

7) Motor Vehicle Fuel, Genera Aviation Fuel and Alternate Fuel Tax - Amend section .68(1)
by striking the numerical percentage of 12% and substituting therefor 9%.

8) Beverage and Cigarette Tax -Amend sections 139.25(1) and 139.44(9) by striking the
numerical percentages of ‘12% and substituting therefor 9%.

EFFECTIVE DATE OF INITIAL APPLICABILITY:

Day after publication (or “applies to all assessments issued on or after (date) regardliess of the
taxable period to which they pertain” if intent is to make the law retroactive.)

=2
?
PERSON TO CONTACT: =

Clay Seth, 6-8920
PREPARED BY:

Clay Seth
March 2, 1999 ,



State of Wisconsin e bepARTMENT OF REVENUE

125 SOUTH WEBSTER STREET . P.O. BOX 8933 . MADISON, WISCONSIN 53708-8933 . (608) 266-6798
FAX (608) 261-6240 . http://www.dor.state.wi.us

Date: March 31, 1998

To: Diana
Senator Weeden'’s Office

From: Diane Hardt W

Su bject: Interest Rate Differential

You inquired about the interest rate differential in assessing and refunding taxes. For
example, for individual income and corporate franchise/income taxes, section
71.82()(a), Wis. Stats. (1995-96), provides that in assessing taxes interest shall be
added to such taxes at 12% per year. Also, section 71.82(1)(b), Wis. Stats. (1995-96),
provides that in refunding overpayments, interest shall be added at the rate of 9% per
year. There are similar interest provisions in all of the taxes. Also, please note that
the delinquent interest rate is 1.5% per month until the taxes are paid.

I have found very little historical information on this rate differential. The assessment
rate of interest.was-increased-from-8%:-to:1 2% -for all taxes.in .Chapter.20;.Laws. of -
1984 (the-1981-83-budgetbill). At that time it was anticipated that the interest rate
change would:raise state.tax.revenue -by--$2.million.for the4 981-83. biennium.
Attached are the related documents.

Since that time | believe there has been discussion of changes in interest rates.
However, | can find no actual bills or fiscal estimates.



9

(B)(SH)EUTT pur MggTL fwyL iy g tagrtd
/ “gerrt ittt fwprir ‘agort “dgotr fueort ‘feott Sort frgott f8Tord
‘QzoI1 ‘SL600 CLL60T ‘q601 ‘UO6OT  SNOLLDAS 99 AV 0J 1 VSV  UILVTHY
NVHD ATY
"£8-1861 01 0001000 CS sonuanax punj 1842033 aseaioul 07 p3jRWIISS
y st uotstaoad  spyy “1g6t ‘1 asndny  8A132933J0 ‘Y6 JO [2Ad] 1UIXIND Y}
woxjy %zl o1 siuswiled XeI 93R] 0] IIRL ASAINUL [rULLOH YT IS TR THONVNILA LNLOS
norstacad ON  THONYIAOD
’ STONVID 4ivd LSTMALNI 29
(WY(SY)H0TT pue A pue n ‘9 ‘s
‘2 ‘b ‘d (6H)gozz ‘xigEl ‘megel ‘rlgerl ‘agert ‘deggrt ‘weerr ‘Sgert flgzit
CTGZTL ‘YSTil ‘Sczit ‘oczil ‘wggti ‘Sgzit ‘9¢TIl ‘4Lzl f2Z1LL WD ‘qitrl
‘xgoil ‘ag0ltl ‘Cfzortl ‘yzortl ‘pzoll ‘ozorl ‘stoll ‘wooll ‘wes0l ‘9601 “I1L601
‘Y601 ‘91601 ‘L6010 ‘22601 ‘00s01 SNOILJHS 99 4V OL [ VSV {d31vidd
-0-$

‘g1 1sndny o3 ol A[nr woij

sotjT1jedrotunit 03 PaInqIIISIP 91e Sgxeq [BUTWIIY Biep 9yl aduey) ‘91

“1 194012() 01 m~,uunsuuawm wo1}
gatuedwos pIssIsse [le 10 [[oa xel g3 saedaad asnw 3nusasy jo uswiaedaq

patquog 18-0861 1340
23uey) 1edsI1g

(panutiuod) JATTIY XVL ALYIJOMd UNV FONIATY GTYVHS ‘SIXVL




13
Ll)
&
w
wl
;".:
1>
by
fri
W]
£
3
i
P
c
1
i
&3
s
s}
O
o
tr1
fes}
,._]
<
=3
#
g
pu—
ti
ry

Motion:

Move =c¢ inciude wizhin Tne “ommittee s Substitute Amendment to AB 69
the followinz provisions

L Increase the cigarette tax to 20¢ per pack and reduce the
cigarette stamo discount o 1.8% for distributers afiixing cigarette
stamps? ective August , 1, 1981,

2. increase the liquor tax rate on iantoxicating liquors to $3.15 per T
gallon, eff=ct3 ve August 1, 1981 and =ncrease the svecial liauor tax rate -
so that the differential between the general liquor tax rate and the L

igucr tax raze will be maintained consistent with earlier -
actions on the special liguor tTax rate: T
Increase the wine tax t©o 25¢ per gallcn for wine containing i-%

22cohol and %o 43¢ per gallon Ior wine containing more than i-%
han 21% of alconol, =ffsctive August, 1, 1981;

for _fire department’

hat quarterly
A companig

insyrande company;/licensg fees paid
thef excludyon frgh the elkctive 3.§% investment
eafned from\rentp of real

taxes, effecthwf for license

€s based upon the 1981 calendar year; |

6. Raise the normal interest rate for late tax payments to 12% a _~
" year, effective August 1, 1981. ~
. L}?u /%;‘f%‘./
/\ c C . /

Note:

Under current law, the cigarette tax is 16¢ per pack, and the
 cigarette stamp discount is 7.1%. This motion would increase'the cigarette
“ tax to 20¢ per pack and decrease the cigarette stamp discount to 1.8%
effective August 1, 1981. The amount of cigarette stamp discount would  be

maintained at approximately the same level as under current law.

(ﬁ\7DT\
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“* Under currant i, tns general liquor taex rate is 2.0 per gallon for
wwenicaliog Zaqguors Under currenct luaw, there 15 2 $1.00 per gallon
secial wox rate for olcohol produced from pollution control facilities,
wese whev and brover’s waste.  This motion would increase the general \\
.quer ti: vo 5L.25 per gallon and would increase the special liquor
1 oratz o thoal the dxflerentiz: between the generzl liquor tax rate and
12 sp& p o rzte will be meintzined consiscent with sarlier
‘mmLtt Lne spevial Lijuur tax rate Further, the wine tax
ald L 257 per galion Zor wine contaiping 14% or less of
cohel »r ge.lsn Zor wine re than 14% and less
an Z1 The = 2Rt wlne o 1532 znd 39¢,
spect =& 1 : d tes changes are
fectt B w 23 DV $33.56 million o
g 150
uggsr current .aw., gRarIsrl
a - =r payler domestiz Lifs
zrapTy eriy
Kes Isr ~his motion
department LU b DV Lown
changes, z ne Sept 13, 1881, are
sauves pv f1.5 millilion GPR ravenue and 32.95 mill
1e81-282
Under currest Law. comestic 1ife 1nsurancs companies taxable unders
3pter 7S mav Ieauct an amount ecual o sne-nall of tne general property
<@s palt oY Ine Dre2visus vear on personal proper:y located Lp tais stats
ich is wzed .z the c¢oerztion of tae ousiness znd 1ot heid praimarily for ‘
sestment purpeses, up to 23% of the ricense fee, Under current law, !
nestic life insursrs that elect o pav the 3.3% =ax upon investment
tome may deducz income from rznts of re=al estate upon which the insurer
5 paid tne taxec. This motion repszals both these provisions, effective ot
- license fess bas=d upon the 1931 calendar vear. These changes wilil .
:rease revenues bv approuimately $800.00C for the 1981-83 biennium.

Under current law, interest o f _.%%a year is assessed against taxes due
m the date the pavment is statutorily due until the date allowed by an
.ension to file or until an additional assessment is made by the
iartment o f Revenue. After that time, the interest rate applicable to S ' )
.inquent taxes is 18% annually. Increasing the current normal interest {
e of 9% to 12% for late tax payments would raise state tax revenue by . ?&¢{V
000,000 for the 1981-83 biennium. e

(FISCAL/POSITION CHANGE TO BASE:
Revenue )

$63,700,000 GPR-Revenue; $2,700,000

(FISCAL/POSITION CHANGE To AR 66:
Revenue)

$63,700,000 GPR-Revenue; $2,700,000
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‘Wisconsin Department of Revenue
IS&E Division -
January 29,1999

TITLE: Grant Extension of Time to File Withholding Report

DESCRIPTION OF CURRENT LAW AND PROBLEM:

In years prior to 1999, sec. 71.65(5), Wis. Stats., provided a thirty-day extension of time for
employers to file the annual withholding reconciliation report, Form WT-7. This statutory
provision was inadvertently elim’inated in legislation intended to federalize the Wisconsin due
dates of information returns (1997 Wisconsin Act 291, provision effective January 1, 1999).

RECOMMENDATION FOR ACTION:

Amend sec. 71.85(5)(a)1., Wis. Stats. (1997-98), to restore the thirty-day extension to file Form
WT-7s, by adding language similar to “oF a withholding report as required by sub. (3)(a).”

FISCAL/ADMINISTRATIVE IMPACT

None
DRAFTING INSTRUCTIONS:
See Recommendation for Action,

EFFECTIVE DATE OR INITIAL APPLICABILITY:

Effective for withholding reports due January 31, 2000.

PERSON TO CONTACT: Clay Seth 266-8920 .

PREPARED BY: Mark P. Wipperfurth
January 29, 1899

i\leg\Grant Extension of Time to File Wihhoiding Report

o4/ fz
oo
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Define term “exclusively” for certain

exemptions
Wisconsin Department of Revenue
IS&E Division
August 7, 1998
TITLE: Define the Term “Exclusively” for Purposes of the Sales and Use Tax Exemptions
Allowed in Secs. 77.54(3m), (5)(b), (5)(c), (6)(a), (26m), (34), and (39), Wis. Stats.

(1995-96)

DESCRIPTION OF CURRENT LAW AND PROBLEM:

Sections 77.54(3m), (5)(b), (5)(c), (6)(a), (26m), (34), and (39), Wis. Stats. (1995-96), provide
exemptions from Wisconsin sales and use tax for various items used “exclusively” in a particular

manner. See Attachment 1 for a list of each of these statutes and the specific exemption each
statute provides.

The Wisconsin Tax Appeals Commission (WTAC) and the courts have long recognized that tax
exemptions are a matter of legislative grace and that it is up to the taxpayer to show that they
clearly fall within the exemption being claimed. However, the Wisconsin Supreme Court has
also stated that™...an exemption statute need not be given an unreasonable construction or the
narrowest possible construction...” Columbia Hospital Assn. v. Milwaukee, 35 Wis. 2d 660, 668,
151 N.W. 2d 750, 754 (1967). The problem with this is that the Supreme Court did not provide a
definite amount of taxable usage, when once exceeded, that results in an item no longer being
used “exclusively” in the exempt manner for which it was purchased. In other words, the courts
and the department recognize that items purchased under the above identified exemption
statutes do not have to be used “solely” or “only” in an exempt manner, but may also be used for
other purposes and still qualify for the exemption.

Recognizing the fact that an item does not have to be used “solely” or “only” in an exempt
manner to qualify for exemption from Wisconsin sales and use tax, the Department of Revenue
defined the term “exclusively” in three of its applicable administrative rules. The three
administrative rules which currently contain a definition of the word “exclusively” provide that
“...an infrequent and sporadic use...” of an exempt item in a taxable manner will not invalidate
the exemption under which the item was purchased (Sections Tax 11.12(4)(b) (Farming), Tax

1 1.16(1)(am) (Common and Contract Carriers), and Tax 11.40(1) (Manufacturing), Wis. Adm.
Code).

Neither the department, the courts, nor taxpayers know for certain how much “taxable usage” an

item may have and still qualify for the exemption under the “infrequent and sporadic” definition
currently being used.

For example, if a common carrier purchases a dump truck and uses the dump truck 99% of the
time in common carriage and 1% of the time in hauling his own products (i.e., not common
carriage), it is not clear whether the exemption claimed on the truck when it was originally
purchased will be invalidated by the 1% use of the truck in other than common carriage. It
depends on whether such 1% use was “infrequent and sporadic.”



Therefore, it is highly desirable to define the term “exclusive,” as it relates to the exemptions
identified above, in a specific guantifiable amount which would be applied uniformly by the
department and the courts to all taxpayers. (

The legislature has already taken this approach with the exemption for tractors and farm
machinery used exclusively and directly in farming as provided in sec. 77.54(3)(a), Wis. Stats.
(1995-96), by defining the term “used exclusively” in sec. 77.54(3)(b)3, Wis. Stats.

Section 77.54(3)(b)3, Wis. Stats. (1895-96), defines the term “used exclusively” as it relates to
Q tractors and farm machinery as “. ..used to the exclusion of all other uses except for other use not

exceeding 5% of total use.” (emphasis added). By having this specific quantifiable amount of
taxabie use (i.e., 5%), when once exceeded; that results in tax being due on the purchase of the
A tractor or farm machinery, the Department, the courts, and taxpayers know when sales and use
tax will and will not be imposed on these types of purchases.

RECOMMENDATION FOR ACTION:
) it o

It is recommended that Chapter 77 oftige Wisconsin Statutes contain a definition of the term
“exclusively” which would apply:-to eady of thee exemptions identified above. The definition could
) read ‘as follows:

N

) :’5}9 ~— “Exclusively,” as used in secs. 77.54(3m), (5)(b), (5)(c), (6)(a), (26m), (34), and (39), Wis. Stats.

X (1995-96) , means that the item is used, to the exclusion of all other uses, in an exempt manner,
W except for “other use” not exceeding 5% of total use in each calendar year the item is used. The
) Mﬁ percentage of other use is computed as follows:

" + Vi, )
NS(’“ 1)  For motor! HﬂCkﬁ—tfﬂGH%GtGFS#G&é—HaCtGFS-buseﬁFaH@F&ﬁemﬂFa”@S—am -
y‘? . C hlghwaz vehncle&%he-pe;eentage -of-other-use-is-computed-by dividifig the number of (
miles th&vehve?’us driven in a nonexempt manner in a calendar year by the total

2 number of mileg the vehicle is driven in the meid@“ ear.
\{/ 6[\/ Wv\, _?a W

diprent-n nnhtghway-vehielef—and-ether—items—nehdenhﬁed-tﬁ 1

o the tage-of-other-use-is-computed-by dlwdd%g the number of hours the
achi epy—eeufpment——ﬂen_mgb_gy vehlclerer»ethe@ is used in a nonexempt
manner in a calendar year by the total number of hours the-machinery-equipment, non-
highway vehwle-epether p-is used in the-same ear. -Forpurposes of
-determining-the-total-number-of-hours-the-machinery, equipment, non- hlghwayﬂveh:ele
or-other-item-is-used.in-a-calendar.year, the amount of tim
repairéd is not included in eitherthe-numerator or denominatoy;

At-a-person wnshes to use a method of computing the “other use percentage other thaz% fon~e~o'f—>
.

Department of Revenue prlor to using such method.”

My wongg

A e ¢ s et Mo

)W/"f The following examples illustrate how the percentage of othe?“use shall be computed for
// purposes of determining “exclusive” use. \.

ok
M’ Example 1 - Highway Vehicles - Contract Carrier A purchases a dump truck for use in common
W and contract carriage (exempt use). In addition to hauling products of others, Contract Carrier A

also hauls its own products (taxable use). Contract Carrier A drives |ts dump truck 90,000 miles
hauling products of others (exempt use) and 10,000 miles hauling hisgwn products (taxable
use). Contract Carrier A would compute his “other use” as follows:
- $77b,

kg frbops A e
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Miles driven for “other use”

. in calendar year 10,000
Dividedby e = 10% Other Use (taxable use)
Total miles driven in calendar year 100,000

Since Contract Carrier A’s taxable use of the dump truck is greater than 5% of the total use of
the dump truck, the exemption under sec. 77.54(5)(b), Wis. Stats. (1995-96), does not apply.

Contract Carrier A is required to pay Wisconsin sales or use tax on its purchase price of the
dump truck.

Example 2 - Manufacturing Machine - Manufacturer B purchases an overhead crane which will
be used to move items from one process to another during the manufacturing process (exempt
use). In addition, Manufacturer B will also use the crane for emptying garbage bins and machine
repair (taxable use). Manufacturer B uses the crane 160 hours per week in an exempt manner
and 7 hours per week in a taxable manner. The crane either sits idle or is being repaired the
other 1 hour per week. Manufacturer B would compute her “other use” of the crane as follows:

Hours used for “other use”

in calendar year (7 hrs.* x 52 weeks) 364
Dividedby e = 4.19% Other Use (taxable use)
Total hours machine used in calendar 8,684

year (167 hrs.* x 52 weeks)

The 1 hour per week which the crane sits idle or is being repaired is not considered to
be time which the crane is being “used.”

Since Manufacturer B's taxable use of the overhead crane is 5% or less of the total time the
crane is being used during the calendar year, Manufacturer B would not be required to pay
Wisconsin sales or use tax on her purchase of the overhead crane under sec. 77.54(6)(a), Wis.
Stats. (1995-96). If Manufacturer B’s taxable use of the overhead crane exceeds 5% of the total

use in a later calendar year, Manufacturer B would be required to remit Wisconsin use tax on the
overhead crane.

Example 3 - Breeding and Other Livestock Used In Farming - Farmer C purchases a horse
(farm work stock) for use in its farming operations (exempt use). In addition to using the horse in
its farming operations, Farmer C also rides the horse for recreational purposes (taxable use).
Farmer C uses the horse an average of 19 hours per week in its farming operations (exempt

use) and 1 hour per week for recreational riding (taxable use). Farmer C would compute his
“other use” of the horse as follows:

Hours used for “other use”

in calendar year (1 hr.* x 52 weeks) 52
Dividedby - = 5% Other Use (taxable use)
Total hours horse used in calendar 1,040

year (20 hrs.* x 52 weeks)



*

The amount of time which the horse is not being used is not included as part of the
other use or total use.

Since Farmer C’s taxable use of the horse is 5% or less of the total time the horse is being used,

Farmer C would not be required to pay Wisconsin sales or use tax onhis purchase of the horse
under sec. 77.54(3m), Wis. Stats. (1995-96).

Example 4 - Baling Twine Used in Farming - Farmer D purchases 1,000 feet of baling twine
for $100 (1 O¢ per foot x 1,000 feet). Farmer D uses 900 feet directly in farming (exempt use)
and 100 feet for other purposes (taxable use). Although Farmer D only used 90% of the total
twine purchased in an exempt manner, the 900 feet which were used directly in farming are
exempt from Wisconsin sales and use tax. The 100 feet which Farmer D used in a taxable
manner are subject to Wisconsin sales and use tax (100 feet x 10¢ per foot = $10 subject to
Wisconsin sales’and use tax).

Note: If the same piece of twine was used in farming (exempt use) and nonfarming (taxable use)
activities, the farmer would need to determine the amount of time the particular piece of twine
was used for each purpose as described in Examples 2 and 3 on the previous page.

FISCAL/ADMINISTRATIVE IMPACT:

This will provide taxpayers and the department a clear amount of taxable use which is allowed
without invalidating the exemption being claimed.

DRAFTING INSTRUCTIONS:

See Recommendation. -~ -=— - = c=-men o-

EFFECTIVE DATE OR INITIAL APPLICABILITY:

Day after publication.

PERSON TO CONTACT:
Craig Johnson (608)266-7166

PREPARED BY: Craig Johnson
August 7, 1998

i‘\craig\exclusively



Wisconsin Department of Revenue
IS&E Division
March 8, 1999

TITLE: Exclusion of Temporary Recycling Surcharge from Computation of Estimated Tax Payments for
Taxable Years ending after April 1,1999

DESCRIPTION OF CURRENT LAW AND PROBLEM:

Wisconsin Statutes sec. 77.94(4) provides for the expiration of the temporary recycling surcharge for
taxable years ending after April 1, 1999. However, sec. 71.09(1)(b) and sec. 7 1.29(1)(b) define “tax shown
on the return” and “tax for the taxable year” for computing estimated payments as net tax plus surcharge.

The problem is that although taxpayers will not be subject to the surcharge for taxable years ending after
April 1, 1999, the language in sec. 71.09(1)(b) and sec. 71.29(I)(b) requires them to make estimated tax
payments that include the surcharge when using the safe harbor provision which bases estimated tax
payments on the prior year's liability.  Literally, by statute, a taxpayer is required to make estimated
payments based on the inclusion of the surcharge, an amount that they clearly will not owe. If estimated

payments are made based on tax only, the amount underpaid will be subject to 12% underpayment interest.

For example, for taxable year 1998 a taxpayer filed afull calendar year return. The net tax shown on the
return was $100,000 plus $9,800 surcharge, totaling $109,800. The 1999 calendar year tax period will not
be subject to the surcharge. However, under current law, the total $109,800 would be the basis for
computing estimated payments and underpayment interest based on the return from the preceding year. 1If
four quarterly payments of $25,000 were made based on the $100,000 tax liability only, the taxpayer would
be subject to 12% underpayment interest on the remaining $9,800. Conversely, if the surcharge amount
was paid and no additiona tax was due, the surcharge amount would simply be refunded.
RECOMMENDATION FOR ACTION:

Delete the reference to the surcharge insecs. 71.09(1)(b) and 7 1.29(1)(b).

FISCAL/ADMINISTRATIVE IMPACT

Unknown

DRAFTING INSTRUCTIONS:

See Recommendation for Action above.

EFFECTIVE DATE OR INITIAL APPLICABILITY

Taxable years ending after April 1, 1999,

PERSON TO CONTACT

Clay Seth
266-8920

PREPARED BY : KristineSchmid
264-7765
e:legislation/surcharge
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Compromisingnon-delinquenttaxes,
interest, penalties and costs for inability
Wisconsin Department of Revenue to- pay

| S &E Tax Division

August 7, 1998

TITLE: Compromising Non-Delinquent Taxes, Interest, Penalties and Costs for inability to
" Pay

DESCRIPTION OF CURRENT LAW AND PROBLEM:

Section 71.92(3), Wis. Stats. (1995-96), provides that any taxpayer may petition the
Department of Revenue to compromise delinquent income or franchise taxes including the
costs, penalties and interest. The petition must set forth a sworn statement of the taxpayer and
must be in the form the department prescribes. The department may examine the petitioner
under oath concerning the matter.

If the department determines there is an inability to pay (based on financial statements and any
other information requested by the department), the department determines the amount the
taxpayer is able to pay. The compromise is effective only if paid within ten days. Upon
payment, the department credits the unpaid portion of taxes, interest, penalties and costs.

If within 3 years of the date of compromise, the department determines the taxpayer has
income or property sufficient to enabte the taxpayer to pay the remainder of the tax, interest,
penalties and costs, the department may reopen the matter and order the payment in full of
such taxes, interest, penalties and costs. A notice is given to the taxpayer in writing advising of
the intention of the department of revenue to reopen such matter. If the taxpayer desires a
hearing, it is arranged.

The department, makes the appropriate record’ of the taxes, interest, penalties and costs and
they become immediately due and payable. The taxes are subject to interest provided by
section 71.82(2), Wis. Stats. The department proceeds to collect these amounts due.

These compromise provisions are solely related to delinquent taxes. The department would
like the statutory authority to compromise any taxes, interest, penalties and costs at any level of
assessment or appeal, but not yet recorded as delinquent, for inability to pay. The procedures
would be identical to those in section 71.92(3), Wis. Stats. (3 995-96).

RECOMMENDATION FOR ACTION:

The department should be provided the authority to compromise any taxes, interest, penalties
and costs at any level of assessment or appeal, but not yet recorded as delinquent, for inability
to pay. The procedure would be identical to those in section 71.92(3), Wis. Stats. (199596).

. The new compromise provisions for non-delinquent taxes, interest, penalties and costs should

apply to all taxes administered by the department (not just income and franchise taxes).

The new compromise provisions would require the taxpayer to petition the department on a
form the department prescribes and with a sworn statement. The petitioner must provide
financial statements and other financial information requested by the department. The new
procedures would require payment within ten days and the authority for the department to
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DOA: .. .. .. Gates-Hendrix - ‘Compromising nondelinquent taxes, interest,

penalties and costs

FOR 1999-01 BUDGET -- Not Reapy FOR INTRODUCTION

AN ACT.... relating to: authorizing the department of revenue to compromise

nondelinquent taxes, interest, penalties and costs.

Analysis by the Legislative Reference Bureau
TAXATION

OTHERTAXATI ON

Under current law, any taxpayer may petition the department of revenue
(DOR) to compromise delinquent income or franchise taxes, including any applicable
costs, penalties and interest. The petition must contain a sworn statement of the
taxpayer, and DOR may examine the taxpayer under oath regarding the matter.’ If
the department determines that the taxpayer is unable to pay in full the amount due,
based on an examination of the, taxpayer’s financial statements and any other
information required by DOR, the department is required to determine the amount
that the taxpayer is able to pay. The department is then required to enter an order
reducing the taxes, costs, penalties and interest due in accordance with its
determination. The compromise is effective only if it is paid within ten days.

If within three years of the date of a compromise DOR determines that the
taxpayer has an income or property sufficient to enable the taxpayer to pay the
remainder of the tax, including costs, penalties and interest, the department must
reopen the matter and order the payment in full of such taxes, costs, penalties and
interest. Before entering the order, however, DOR must provide the taxpayer with
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written notice advising the taxpayer of DOR’s intention and fixing a time and place
for the taxpayer to appear if the taxpayer desires a hearing. After entering the order,
DOR is required to make a record of the principal amount of the taxes, and penalties,
costs and interest, that are ordered to be paid and such taxes are immediately due,
payable and subject to interest.

Under this bill, DOR is authorized-to compromise any taxes, interest, penalties
and costs that are due this state and that have not yet been recorded as delinquent.
The procedures that DOR is required to follow are the same as the current procedures
that apply to compromises regarding delinquent income or franchise taxes, including
costs, penalties and interest. _

For further information see the state fiscal estimate, which will be printed as
an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SecTION 1. 73.13 of the statutes is created to read:

73.13 Compromising nondelinquent taxes. (1) In this section, “tax”
means an amount that is owed to this state under s. 66.75 (Im) (f) 3. or ch. 71, 72,
76,77, 78 or 139, that is not delinquent, and any addition to tax, interest, penalties,
costs or other liability in respect to those amounts.

(2) Any taxpayer may petition the department of revenue to compromise the
taxpayer’s taxes including the costs, penalties and interest. The petition shall set
forth a sworn statement of the taxpayer and shall be in a form that the department
prescribes. The department may examine the petitioner under oath concerning the
matter and may require the taxpayer to provide the department with financial
statements and any other information requested by the department that is related
to the petition. If the department finds that the taxpayer is unable to pay the taxes,
costs, penalties and interest in full, the department shall determine the amount that
the taxpayer is able to pay and shall enter an order reducing the taxes, costs,

penalties and interest in accordance with the determination. The order shall provide
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SECTION 1

that the compromise is effective only if paid within 10 days of the date on which the
order is issued. The department or its collection agents, upon receipt of the order,
shall accept payment in accordance with the order. Upon payment the department
shall credit the unpaid portion of the principal amount of the taxes and make
appropriate record of the unpaid amount of penalties, costs, and interest accrued to
the date of the order./(f within 3 years of the date of the compromise order the
department ascertains that the taxpayer has an income or property sufficient to
enable the taxpayer to pay the remainder of the tax including costs, penalties and
interest, the department shall reopen the matter and order the payment in full of the
taxes, costs, penalties and interest. Before the entry of the order, a written notice
shall be given to the taxpayer advising of the intention of the department to reopen
the matter and fixing a time and place for the appearance of the taxpayer if the
taxpayer desires a hearing. Upon entry of the order the department shall make an
appropriate record of the principal amount of the taxes, penalties, costs and interest
ordered to be paid. Such taxes shall be immediately due and payable and shall
thereafter be subject to the interest provided by s. 71.82 (2), as that subsection
applies to delinquent income and franchise taxes under s. 71.82, and to the
delinquent account fee described in s. 73.03 (33m), and the department shall
immediately proceed to collect the taxes together with the unpaid portion of
penalties, costs, and interest accrued to the date of the compromise order and the fee
described in s. 73.03 (33m).

SECTION 9443. Effective dates; revenue.

(1) CovPROM SI NGNONDELI NQUENTTAXES. The treatment ofsection 73.13 of the
statutes takes effect on the first day of the 2nd month following publication.

(END)
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Allow use of either (1) bracket syst
or (2) straight mathematical
computation

Wisconsin Department of Revenue
IS&E Division
August 7, 1998

TITLE: Allow Use of Either (1) Bracket System or (2) Straight Mathematical Computation
(Sales Price Times Tax Rate) in Computing Sales Tax Due on Taxable Transactions

DESCRIPTION OF CURRENT LAW AND PROBLEM:

Section 77.61(3), Wis. Stats. (1995-96), provides that:

“The department shall provide a bracket system to be used by retailers in collecting the
amount of the tax from their customers, but the use of such brackets shall not relieve the
retailer from liability for payment of the full amount of the tax levjed by ss. 77.51 to 77.62.”

In a time period when computers are playing an ever increasing role in business operations, the

Wisconsin Statutes still require the use of the bracket system in computing Wisconsin sales or
use tax due on a transaction.

Although some retailers have computer systems capable of using the bracket system, many
retailers’ computer systems or cash registers are not capable of using the bracket system to
determine the amount of sales or use tax due on a transaction. Retailers who have computer
systems that generate their sales invoices, but whose systems do not have the capability of
using the bracket system, are currently having their computer systems compute the amount of
sales tax due on a transaction using a straight mathematical computation (sales price times the
tax rate) rather than the bracket system.

Retailers . who compute the Wisconsin sales tax due on a transaction by multiplying the sales
price times the tax rate will arrive at the EXACT same dollar amount of tax which would be
computed using the “bracket system,” provided they follow the method of rounding to two
decimal places (i.e., to the penny), as described below:

1)  For all amounts less than $.005, the amount should be rounded down to the next
lowest penny (i.e., $0849999 would be rounded to $.08, $3.2549 would be rounded
to $3.25, etc.), and

2) For all amounts equal to or greater than $.005, the amount should be rounded up to
the next highest penny (i.e., $085000 would be rounded to $.08, $6.455001 would
be rounded to $6.46, etc.)

The two examples on the following page describe how a retailer is to “round” numbers to two

decimal places (i.e., to the penny), when computing the sales tax due on a particular sale using
a straight mathematical computation.

Example 1 - Customer A purchases a taxable item from Retailer B for $6.96 plus tax where the

tax rate is 5.1%. The tax computed by multiplying the sales price ($6.96) times the tax rate
(5.1%) is equal to $35496. Since the amount over $.35 is less than $.005 (it is $.00496), the tax

i
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due on this transaction, when rounded to two decimal places, equals $.35.

Example 2 - Customer C purchases a taxable item from Retailer D for $5.00 plus tax where the
tax rate is 5.1%. The tax computed by multiplying the sales price ($5.00) times the tax rate
(5.1%) is equal to $.255. Since the amount over $.25 is equal to or greater than $.005 (it is
3.005), the tax due on this transaction, when rounded to two decimal places, equals $.26.

The requirement that retailers shall use the bracket system set-up by the Department of
Revenue (rather than a straight mathematical computation) is an unnecessary government
mandate. The use of either the (1) bracket system or (2) straight mathematical computation
(sales price times tax rate) and the rounding procedures described above, results in the EXACT
same amount of Wisconsin sales and use tax being due on a taxable transaction.

In addition, current law does not provide any penalties for persons who fail to use the bracket
system.

RECOMMENDATION FOR ACTION:

Amend seo. 77.61(3) to allow the-use of:either: (1) a straight mathematical computation following
the rounding procedures which shall be provided by Department of Revenue rules or (2) the
bracket system, to computethe -amount-of Wisconsin sales tax due on a transaction as
described above.

‘In addition, there should also be penalties which may be issued at the department’s discretion
for retailers-who fail to use one of the methods described above in computing the amount, of
Wisconsin sales and use tax due on a transaction.

The language should provide that if a retailer is charging more tax to customers than is legally
due and owing, the retailer may be required by the department to return the tax and interest at
the rate of 12% per year to ttie customers, and pay a negligence penalty to the department equal
to 25% of the amount of tax which the customers were overcharged.

If the retailer is unable to identify. the specific customers who were overcharged Wisconsin sales
and use tax, the retailer may be required to pay the tax, interest, and penalty to the department.

Example - Retailer A overcharges Customer B $1000 in Wisconsin sales tax. The
department may require Retailer A to return the $1000 in excess tax collected and
related interest at the rate of 12% to Customer B. In addition, Retailer A may also be
required to pay a negligence penalty to the Department of Revenue of $250 (25% of the
amount of tax overcharged) for overcharging the customer Wisconsin sales tax.

In the above example, if Retailer A had not been able to identify the specific customer
who was overcharged the tax, Retailer A may have been required to pay the tax ($1000),
related interest at 12%, and a negligence penalty of ($250) to the department.

FISCAL/ADMINISTRATIVE IMPACT:

This will provide statutory authority allowing-taxpayers to compute the sales tax due on a
transaction through the use of either (1) a straight mathematical computation using procedures
described in department rules or (2) the use of the bracket system.

In addition, this proposal will also provide for the imposition of penalties on persons who charge
their customers more tax than is allowed by law.



DRAFTING INSTRUCTIONS:

See Recommendation.

EFFECTIVE DATE OR INITIAL APPLICABILITY:

Day after publication.

. PERSON TO CONTACT:

Craig Johnson (telephone (608)266-7166)

PREPARED BY:  Craig Johnson
August 7, 1998

I'\craig\bracket
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Wisconsin Department of Revenue
Income, Sales & Excise Tax Division
September 28, 1998

Title: Use of Credit Cards to Pay Taxes, Interest, Penalties, Fees and Deposits

Description of Current Law and Problem:

Current Wisconsin law does not allow for the payment of taxes, interest, penalties, fees and
deposits to the department through the use of credit cards. Individual taxpayers filing
electronically who have a balance due are now limited to sending paper checks to the
department. The department also offers electronic funds transfer (EFT) for some amounts due.
In order to encourage more persons having a balance due to file electronically, and to make
filing more convenient, it is necessary for the department to provide an alternative to sending a
paper check. Authorizing credit cards for amounts due would completely automate and simplify
electronic filing, and encourage other payments on a more timely basis. In addition, the IRS is
allowing the use of credit cards for the payment of income taxes beginning in 1999.

Recommendation: .7/
Ty

Revise appropriate statutes to allow for the payment of various/ taxes, interest, penalties, fees
and deposits through the use of credit cards. Authorize the department to contract with outside
. vendors relating to the payments by credit card. If the department permits payment by credit

card, allow the department to charge a credit card service charge for each transaction to cover

the costs to provide this service.

Fiscal/Administrative Impacts:

The cost to develop and maintain the credit card system would be paid for by additional
transaction fees. The fees would be determined by the amount of the individual charges. There
is no estimate of additional state collections through the use of credit cards as there is no real
experience to draw upon for such information. The service should be offered as a convenience
to the taxpayers and to provide similar services to those offered by the IRS.

Effective Date:

The day following publication.

Drafting Instructions:

See attached credit card legislation for credit card payments by Department of Regulation and
Licensing, sec. 440.055, and Department of Transportation, sec. 85.14.

Contact Person:
Tom Reid, (608) 266-8474
Prepared By:

Rod Phelps, (608) 266- 158

2
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540.04 DEPARTMENT OF REGULATION AND LICENSING

amation of formal legal opinions, requiced by the attached
axauduing boards ad sffidiated crodentialing boards.
£3) Conrol the allocation, dishusermeant and budgoting of the
funde received by the cxamining boards and affilinted credential-
g Bisaneda in connestion with their credentialing and regulation.
%) Employ, essign and yeassign such staff as arc sequired by
“ka capartment and the attzehed examining doands and affiliaced

siwdentaling boards in the performance of thair fumctons,

{6} With the advice of the examipiag boards or affiliated cre-
dertialing boands:

{2 Providt the depanment with such supplics, equipment,
wifice space and mecting (acilides as axe required for the efficient
opegaion of the department.

(B} Meke ull sorangements for meetings, heardogs and
saiinations,

{c} Provide such other sevvices as the examining boards or
adtihinind cradensiatiog berds request.

{5) Appoint cuteide the clussifieq service an adrainistrator for
sy divigion established i the deparmment and & director for any
‘mpeann establiched n the deprrement as ruthorized in 5. 230.08
(2. ‘The seoyetary may sssiga any buresss drector sppointed in
atcundance with this subsection to rerve concurrently as &t buresu
cirucrot dodl & dvision adminimrator,

{7} Unless othoreise specified in chs. 440 o 480, provide
eramination development, administration, resesrch and evalua-
ion tervices a8 reguired

(M Collcet data salated 1o the ragistrazion of spench-langnage
patiotogisty snd swbologists under subch. T of ch. 459 ad, oo
nwary 15, 993, report the deta sod recornmendations on
wigshgr the liceosure of speechelinguege pethologists and
srbiologists under subch, 1T of ch. 459 is appropriate 10 the chic!
vl of euch bouns of the leginlature for distribarion in te menyer
s yided uadar 5. 33172 ¢2). '

() Anmoily peapare snd submit a report to the legisiamee
uthee 3. 13,372 (3) on the number of minority group mambers

e applicd for Heensure as 2 certified public sccountant nnder -

£1, (42, the nomiber whe pasesd the exmmninetion required for
e as o cwnfied public sceountant and the otmbre who
arps tosumd 5 epniified prblic scconnwunt license under oh. 442,
durung the preceding vear

Wigwrys Y97 ¢ 408 .26 Y919 o 34; V981 e 20: 1585 1. 29; 1687 o T7: 1980
o 315 (99F a3 1993 a 302, 107; 19PS 2. 333,

LA0D4E2  Advicory comemitiees. (1) The seorotary may
2polt persons or advisdry commuiess to advise the t
and the boonds, ersmining bomds and affilisted aling
tourds ity (he department on matters felating 1o the regulation of
erpdismial holders. A person or an advisery committes member
appuiniod uder Uy sabtottion shall serve without compensa-
i, bg may be reimbiumed for Kis or ber actual and nevessay
=opDsss incwrred in the perforhance of bis or her dutios.

{8} Ay person who in good faith testifies defore the dopant-
wen of any examining bosrd, affilisted credentialing boand or
board in € deparanent of stherwise provides the departiment or
121y aamsing brard, afflisted credontialing board or board in the
dugruehpent with advics or information on a mgtiar relating ¢ the
reguliion of & person holding a credential is imrmovne om civil
Hakility for s or ber w01 or omizsions in westifying or olherwise
peoviding soch advice or infonmation, The good fath of zny per-
son specified in s subsection shall be presumsd in agy civil
action ixd o sllegation that such a person has net acted in good
Faith mnst be proven by clear wd convincing evidanos,

Bigtory: 1563 a 16 g 3268 3299: 1993 & 107,

443008 Dlsputes, Any dispiac between i examining boasd
»7 on sfflintzd credentinling board and the searctary shall be acbi-
awind by the or the governar's designes after consnita-
tow with the dspatants,

Eliscaryy 1977 2. 418 5 27; 147 & 34, JROF o 207,

}.)1 QC(,C‘{)L\’

95-56 Wis. Stats. 4024

0, s B 2 2, [ LP) Rg. Mm ”d 3
dsasscd 70 Atty. Oan. 172 >

44005 Srandord fees. The following standaxd fees apply to
all jnitg) credentiajs, except as ded in 53, 440.42, 440.43,
44044, 44051, 442.06, 444,03, 444.05, 444.11, 449.17, 449.18
and 459.46;

(1) (a) Initial credential: $39. Bach applicant for an initial cre-

s . :
doatial shall pry the initis! credential fee to the depanmest when

the application matcrials for the inidal credemial ate submitted o
the department.

(b) Examinadon; 1f an ssaninatdon i required, the applicans
shalt pay an examination fes. The fee for examination shall &e an
gooant equal 10 the deparmient’s best estimate of the actual cost
of propering, administering snd grading the examination ar
obrzining and administering &n approved examination from a test
serice.

{2) Reciprocal credential, including any credensgial described
in 5. 440.01 (2) () and any credontlal that parlts emporary pras-
vce in this state in whete ar in part becanse the perota holds o ore-
dentigl in another jutisdicton: The sgrpticeble credantisl nenewat
€z undir <. 42008 (2) {a) and, 3 an exomrtatian is reguired, an
examinasion foe vnder sub, {1
(6) Appremice, joumsymsa, shxdeat or othar fSInporary cre-
al , granted panding complstion of aducation, $ppreativebsy
or examinnation requirements: $10.

{7} Replacement of lost credential, name or adldress change oo
a-edcf&a!, issuanes of duplicare crdential or transfer of credsu-
tial: $10. . .

. {8) Endorsement of persous who se credemtizied o othaw
stares: $10.

wtorpt 1977 ¢, 79, 418; 1979 ¢, 34¢ 4970 ¢ 1794 53; 1975 6. 223 & 2202{45)
19‘&'.».‘,‘;'%, 1088 o 29 1957 & 264, D65, TP, VB, 4UB: 1985 n. 31, D W1, 345,
336, 340, 341, 359 1991 . 39, 265 3Y8, 315; 19934 16: I9pF A 17,

440.058 Crodit card paymnents. {1) Tho depactacm way
accept payment by ceedit card of a fae the s ragaired o b paid
1o the department under chs. 440 ko 480.

{2) If the department pormits the of ufee with uss ol
8 etedit cand under sub, (1), the departsient shall cherge o wredit
card service charpe for sach mansesdon, The credit cand serve
charge shall be in sdditiosn w6 1he Yo thed is Being paid with the
credit cerd and shall be sufficient to pay the coats 1o e depantical

for providing this scrvice 1 ¢ who reguest it, including e
. cost of any seevices for whick the dapariment conivsets under sl
(3.

(3} The department may contract for services relating o
payment of foes by credit card under this section.
Hictory: 1998 a 27. :

440.08 HRefunds and resraminations, The secretary way
eswblish uniform pacondures for refunds of fess peid umder o
440,05 or 440.08 gnd uniform procadres and fiees for rescaming-
tions ueder chs, 440 to 480,

l-oli:wy: 1977 ¢ 418; 1979 ¢ 1795 55; 1979 & 222 & 220243 U9P1 0. 19; 1684
al

450,07 Examinstion sianderds ond services, {1} Ip
acdition to the starrdands specified in ce, 40 (o 430, ouminn.
tions for credentals shall resecmibly relabe to the skills Bhety 1
be nesded for an applicant to hoe i this sigler at the time of
cxaminetion snd shal) scel to determine the apphicant’s preparec-
ness to exercise the skifts,

(2) Tho depertinent, examining board or affiliated credentials
ing bowd having asthority to credantis! sppiicants may do any of
the following:

(8) Preparc, administer and grade examinations.

() Appeove, in whole o7 in pare, an examinating prepared,
adwdnisteredt and graded by & 188t service provider.

D) The departmens may charge a fee 1o an cant for a e
den(ﬁsl who fails an examivetion required for credential gnd
puthorE
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85.107 DEPARTMENT OF TRANSPORTATION

{2) Deriniion. In this section, “minority” has the meaning
specified far “minority group member” under s. 560.036 (1) (f).

(3) ApMINISTRATION. From the appropriation under s, 20.395
(4) (ag), the department may:

(a) Award scholarships to resident minority students enrolled
fultime and registered as sophomores, juniors or seniorsin a civil’
englneering bachelor of science program offered by an accredited
insi.azron Of higher education in this state, Scholarships under
thin paragraph shall not exceed the following amounts.

|. Far a sophomore, $1,500.

2. For a junior, $2,000.

5. For a senior, $2,500.

(h} 3. Make loan repayment grants to minority civil engineers
who are employed by the department and have education loans
outsianding. Subject tosubd. 2., [0an repayment grants under this
suhdivision shall not exceed the following amounts:

2. After one year of employment by the department, $1,000.

v. After 2 years of employment by the department, an addi-
sonul§1.200.

¢. After 3 years of employment by the department, an addi-
donal $1,700.

d. After 4 years of employment by the department, an addi-
donal $2,100.

2. The total amount of loan repayment grants under this para-
graph made to an employe shall not exceed the amount of the
cmploy€e's education loans outstanding.

{4} RuLE MAKING. The department shall promulgate rulesto

implement and administer this section.
History:1987a. 27.

85.12 Statewide public safety radio management

gram. (1) The department shall administer a statewide pub-
saTer radio management program. From the appropriations
mder 4. 20.395 (5) (dk) and (dg), the department may provide
statow’dz tower site management, public safety frequency man-
sgewant. public safety database administration and planning ser-
vices related to statewide public safety radio management.

{2} The department shall maintain any existing communica-
tions squipment at State patrol towers and stations that is used by
emergency medical services programs under s. 146.55 unless the
cost of maintaining the equipment exceeds the benefits that will
result from such maintenance.

History: 1993 &, 16.

85,13 -Cost of traffic violation and registration pro-
gram. The department shall develop a system for charging local
units of government or other authority aSdefined in s. 345.28 (1)
{a) for the cost of the development and operation of the traffic
violation and registration program under ss. 341.08 (4m), 341.10
(7) and (T1n), 341.63 (1) (¢}, 345.28 (4) and 345.47 (1) (d) based
cn the number of transactions processed by the local unit of gov-
ernment or other authority. No notices under s. 345.28 (4) sub-
mitted by en authority or under s. 345.47 (1) (d) submitted by the
court may be processed by the department unless the local unit of
government or other authority involved has paid the department
the appropriate amount determined by the department under this
SGCU0N0.

Hti,?y‘v 1979 c. 221 5.903; 1981 ¢ 165; 1983 a. 330.

05.14 Payments of fees and deposits by credit card.
{1} () The department may accept payment by credit card of a
fee thzt is required to be paid to the department under ch. 194,218,
341, 342, 343 or 348.The department shall determine which fees
may b= paid by credit card and the manner in which the payments
may iz made.

(b Exezopt for charges associated with a contract underpar. (c),
the d.paitraent shall pay to the state treasurer the amount of
charges associated with the use of credit cards under par. (a) that
ara aseessed to the department.

s i

ANA Y SN

93-94 Wis. Stats. 1912

(c) The department may contract for services relating to the
payment of fees by credit cards under this subsection. Axn
charges associated with a contract under this paragraph shall be
paid from the appropriations under s. 20.395 (5) (cg) and (cq).

(2) The department shall certify to the state treasurer the
amount of charges associated with the use of credit cards that is
assessed to the department on deposits accepted under s. 345.26
(3) (8 by state traffic patrol officers and state motor vehicie
inspectors, and the state treasurer shall pay the charges from mon-
eys under s. 59.20 (8) and (8m) that are reserved for payment of
the charges under s. 14.58 (21).

History: 1985 a. 29; 1989 a. 31; 1991 a. 36.

85.15 Property management. The department may
improve, use, maintain or lease any property acquired for high.
way, airPort or any other transportation purpose until the property
is actually needed for any such purpose and may permit use of the
property for cI)urposm and upon such terms and conditions asthe
department deems in the public interest.

History: 1977 C. 29; 1991 &. 269.

85.16 Department rules and forms. ﬁ‘!) The secretary
may make reasonable and uniform orders and rules deemed neces-
sary to the discharge of the powers, duties and functions vested in
the department. The secretary may aso prescribe forms for
applications, notices and reports required by law to be made to the
department or which are deemed necessary to the efficient dis-
charge of all powers, duties and functions and prescribe the form
and manner in which those applications, notices and reports may
be filed or submitted.

(2) Any person violating an order, determination or rale
adopted under chs. 84 to 86, 110, 114,218 and 341 to 349 and nox:
subject to another statutory penalty shall be required to forfeit not

less than $20 nor more than $400.
History: 1983 @ 175 s. 1, 3; 1983 & 538; 1989 a 3L.

85.77 Storageof highway salt. (I) DEFINITIONS. In this
section:

(a) ‘Highway salt” means bulk quantities of a chloride
intended for application to highways during winter months, and
includes mixtures in any proportion of sand and chlorides.

(b) “Waters of the state” has the meaning specified under s.
144,01 (19). .

(2) STORAGE OF HIGHWAY SALT. Every person who stores high-
way sat shal comply with the standards adopted under sub. (3).

(3) STANDARDS. The department shall adopt by rule standards
for the storage of highway salt for the purpose of protecting the
waters of the state from harm due to contamination by dissolved
chlorides. The rule shall comply with ch. 160. The rule may
include different standards for various types of chlorides, or for
mixtures of sand and chlorides. The rule may not require the stor-
age of mixtures of sand and chlorides in a building or structure.
The rule may include different standards for various storage facili-
ties andconditions, quantities ofhighway salt and times during the
year when salt is stored. All standards under this section shall pre-
vide substantially similar protection for the waters of the state.

(4) InFormaTION. The department may collect and publish
information relating to this section and distribute it t0 municipali-
ties and persons subject to this section.

_ (5) ENFORCEMENT. (&) The department shall enforce this sec-
tion.

{(b) The department may enter and inspect, during regular busi-
ness hours, places where highway salt is stored on private or pub-
lic property.

(c) The department shall conduct periodic inspections, at least
once annually, of each [ocation where highway salt is stored, to
ascertain compliance with this section.

{(d) The department shat! issue special orders directing and
requiring compliance with the rules and standards of the depart-
ment adopted under this section whenever, in the judgment of the

P e ede e
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Wisconsin Department of Revenue N
IS&E Division
February 19, 1999

TITLE:  Abatement of Interest Charges

DESCRIPTION OF CURRENT LAW AND PROBLEM:

Wisconsin taxes not paid by the due date prescribed by law are subject to mandatory interest charges. An
error or delay by an employe of the Wisconsin Department of Revenue in performing a ministerial act
(that is, a procedural or mechanical act) can increase the amount of this interest charge.

H

yé
RECOMMENDATIONFORACTION: ' '

Authorize the Department of Revenue to abate interest charges attributable to unreasonable errors and
delays by a department employein performing a ministerial act. Insert language in sec. 73.03(47) thet is
similar to that found in section 6404(e)(l) of the Internal Revenue Code (copy attached). Authorize the
department to .define “ministerial act” by administrative rule. (Note: The Internal Revenue Service
defines the term “ministerial act” in Regulation 301.6404-2T, copy attached.)
FISCAL/ADMINISTRATIVE IMPACT:

) Unknown.
DRAFTING INSTRUCTIONS''

Amend the Wisconsin Statutes as described under Recommendation above
EFFECTIVEDATEORINITIALAPPLICABILITY:
Errors or delays that occur on or after the day after publication.

PERSON TO CONTACT:
Clay Seth (608) 266-8920

PREPARED BY: Tom Reid
February 19, 1999

% 77.51
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Amendments
P.L.105-33, § 5514(aX1):

Act Sec. 5514(aX 1) struck the chanac made by Act Sec.
LIIX7XB) of the Personal Responsibitity and Work Oppor-
tunity Act of 1996 (P.L. W-193). which redesignated Code
Sec. 6402(g) as Code Scc. 6402(h). The provision of law added
by P.L.104-193 is restored as f Act See. | 10(IX7XB) had not
been enacted. Thus. subsection (h) of Code Sw. MO2 is now
designated as subsection (g) of Code Sec. 6402.

The above amendment is effective on July 1.1997.

1986 Code-Subtitle F, Ch. 65A

P.L. 104-193, § 110(IX7XB):

Act Sec. | 10(IX7XB) amcndcd Code Sec. 6402 by redesig-
natingsubsection(g)as subsection (h).

The above amendment is effective on July 1.1997.
P.L. 98-378, § 21(eX2):

Amended Code Sec. 6402 by adding at the end thereof new
subsection (g) to read as above. Applicable with respect to

refunds payable under Code Sec. 6402 after December 31.
1988,

[Sec. 6402(h)})
(h) CROSS REFERENCE .-For procedures relating to agency notification of the Secretary. see section

3721 of title 31, United States Code.

Amendments
P.L. 105-33, § 5514(aX1):

Act Sec. 5514¢a)( 1) struck the change made by Act Sec.
110(IX7XB) of the Personal Responsibility and Work Qppor-
tunity Act of 1996 (P.L. W-193). which redesignated Code
Sec. 6402(h) as Code Sec. 6402(i). The provision of law added
by P.L.104-1931s restored as U Act Sec. 11O(IX7XB) had not
been enacted. Thus. subsection (1) of Code Sm. 6402 is now
designated as subsection (h) of Code Sec. 6402.

The above smcndmrnt is effective on July 1.1997.
P.L. 104-193, § 110(X7XB):

_ Act Sec. 11(IX7XB) amended Code Sec. 6402 by redesig-
nating subscction (h) as subsection (i).

kc.

The above amendment is effective on July 1.1997.
P.L. 98-378, § 21(eX2):

Redesignated Code Sec. 6402(g) as (h). Applicable with
respect to refunds payabk under Code Sec. 6402 after
December 31.1985.

P.L. 98-369, § 2653(bX1):
Act Sec. 2653(bX1) amended Code Sec. 6402 by adding
subsection {g) to read as above.

The above amendment applies with respect to refunds
payable under section 8402 of the Internal Revenue
Code of 1954 after December 31 {effective date changed
by P.L. 100485 and P.L.102-164].

6402(i)]

(i) REFUNDS 70 CERTAIN FIDUCIARIES OF INSOLVENT MEMBERS OF AFFILIATED GROUPS.-

TRC peoussiom,
At
el

Notwithstanding any other provision of law, in the case of an insolvent corporation which is a member of
an affiliated group of corporations filing a consolidated return for any taxable year and which is subject to
a statutory or court-appointed fiduciary. the Secretary may by regulation provide that any refund for
such taxable year may be paid on behalf of such insolvent corporation to such fiduciary to the extent that
the Secretary determines that thu refund is attributable to lesses or eredits of such insolvent corporation.

Amendments

P.L. 105-33, §5514aX1):

Act Sex. 5514(aX 1) struck the change made by Act Sec.
L LO(IX7XB) of the Persanal Respansibility and Work Qppor-
tunity Act of 1996 (P L. 104-193), which redesignated Code
Sec 6402(i) as Code Sec. 6402(;) The provision of law added
by P.L. KM-193 15 restored as if Act See. [ H(IX7XB) had not
been enacted. Thus. subsection (§) of Code Se¢, MO2 1s now

P.L. 104-193, § 110 X7 X B):

Act Sec. | 1XIX7XB) amendcd Code Sec. 6402 by redesig-
nating subsection (i) as subsection (§).

The sbove amendment is effective on July 1.1997.
P.L. 100-647, § 6276:

Act Sk. 6276 amcndcd Code Sec. 6402 by adding at the
end thereof new subsection {i) to read as above.

designated as subsection (1) of Code Sec. A402. The above amendment is effective on November 10.
The above amendmentis effective on July 1.1997. 1988.

[Sec. 6403)
SEC. 6403. OVERPAYMENT OF INSTALLMENT.

In the case of atax payable in installments, if the taxpayer has paid as an installment of the tax more
than the amount determined to be the correct amount of such installment, the overpayment shall be
credited against the unpaid installments, if any. If the amount already paid, whether or not on the basis
of instaliments, exceeds the amount determined to be the correct amount of the tax, the overpayment
shall be credited or refunded as provided in section 6402.

(Sec. 64041
SEC. 6404. ABATEMENTS.

[Sec. 6404(a)}

(8) GeneraL RULE.-The Secretary is authorized to abate the unpaid portion of the assessment of
any tax or any liability in respect thereof, which—

Sec. 6402(h)

-



Credits and Refunds-General Procedure

(2) is excessive in amount, or
(2) isassessed after the expiration of the period of limitations properly applicable thereto, or
(3) iserroneously or illegally assessed.
Amrndmcnts
P.L.94-455, §1906(bX13XA):
Amended 1954 Code by substituting "Secretary® for **Sece

retary or his delegate” each place it appeared. Effective
2-1-77.

[Sec. 6404(b)]

(b) No CLAIM FOR ABATEMENT OF INCOME. ESTATE, AND GIFT TAXES.—No claim for abatement shal
be: filed by ataxpayer in respect of an assessment of any tax imposed under subtitle A or R.

[Sec. 6404(c))

(c) SMALL TAX BaLaNcEs.—The Secretary is authorized to abate the unpaid portion of the assessment
of any tax, or any liability in respect thereof. if the Secretary determines under uniform rules prescribed
by the Secretary that the administration and collection costs involved would not warrant collection of the
amount due.

Amendments
P.L. 34455, § 1906(bX13XA):
Amended 1954 Code by subststuting “Secretary” for *'Sec-
retary or his delegate” cach place 1t apprared Effective
2-1.77.

[Sec. 6404d))

() ASSESSMENTS ATTRIBUTABLE TO CERTA I N MATHEMATICAL FERRORS BY INTERNAL REVENUE
SERVICE.—In the case Of an aswessment of any tax imp&d by chapter 1 attributable in whaole or in part to
a mathematical error deseribed in section 6213(gX2XA), if the return was prepared by an officer or
employee of the Internal Revenur Service acting in his official capacity 10 provide assistance to taxpayers
in the preparation of income tax retumns, the Secretary is authorized to abate the assessment of all or any
part of any interest on such deficiency for any period ending an or before the 30th day following the date
of notice and demand by the Secretary for payment Of the deficicncy.

Amendments P.L. 94455, § 1212(n):
P.L. 96-589, § &bX2): Added Code $cc. 6404(d) to read as above. Applicable with
Amended Code Sco. 6404(d) by striking oul “seclion respect to returns filed for taxable yeam ending after October
6213(0(2XAY" nod inserting in. heu thereof “section ¥ 1976
6213(2X2XA)", effective October 1, 1979, but inapplicable
to any pruceeding under the Bankrupicy Act commenced
before that date.

[Sec. 6404(e)]

(¢) ABATEMENT OF INTEREST ATTRIBUTABLE TO UNREASONABLE ERRORS AND DJELAYS BY INTERNAL
REVENUE SERVICE.—

(1) IN GENERAL.—In the casc of any assessment Of intcrcst on-

(A) any dclicicney attributable in whole or in part to any unreasonable error or delay by an
officer or employee of the Interna Revcnuc Service (acting in his officid capacity) in
performing aministerial or managerial act. or

(B) any payment of any tax described in section 6212(a) to the extent that any
unreasonable error or delay in such payment is attributable to such officer or employce being
crroneous or dilatory in performing a ministerial or manageria act,

the Secretary may abate the assessment of all or any part of such interest for any period. For
purposes Of the preceding sentence. an error or delay shall be taken into account only if no significant
aspect of such error or delay can be attributed to the taxpayer involved, and ater the Internal
Rcvenuce Service has contacted the taxpayer in writing with respect to such deficiency or payment.

(2) INTEREST ABATED WITH RESPECT TO ERRONEOUS REFUND CHECK.—The Secretary shall abate the
assessment of al interest on any erruncous refund under section 6602 until the date demand for
repayment iS made, unless—

Internal Revenue Code Sec. 6404(e)




1986 Code-Subtitle F, Ch. 65A

(A) the taxpayer (or arelated party) hasin any way caused such erroneous refund, or
(B) such erroneous refund exceeds $50,000.

Amcndments

P.L. 104-168, § 301(aX1)<2):

Act Sec. 301(a)1){2) amended Code Sec. 6404(cX1) by
Inserting “unreasonable” before “error” each place itap-
pears in subparagraphs (A) and (B), and by striking “in
performing a ministerial act” each place it appears and
inserting “in performing a ministerial or managerial act”.
P.L. 104-168, § 301(bX1){(2):

Act Sec. 301(bX1)<2) amended Code Sec. 6404(e) by
striking " ASSESSMENTS™ and inserting " ABATEMENT”,and by
inserting " UNREASONABLE" before “ERRORS” in the heading.

The above amendments apply to interest accruing
with respect to deficiencies or payments for tax years
beginning after July 30, 1996.

Sec. 6404(e)

P.L. 100-647, § 1015 nX1)(2):

Act Sec. 1015(nX 1)<2) amended Code Sec, 6404(eX 1 XB)
by inserting "error or* before “delay”, and by inserting
“erronecusor” before*‘dilatory",

The above amendment is cffective as if included in the
provision of the Tax Reform Act of 1986 (P.L. 99-514} to
which it relates.

P.L.99-514, § 1563(a):

Act Sec. 1563a) amended Code Ser. 6404 by adding at
the end thereof new subsection (e} to read as above.

The above amendment applia to interest accruing
with respect to deficiencies or payments for tax yesrs
beginning after December 31. 1978. However. see Act
Sec. 1563(bX2), below.
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05 Regulsivn Procedure and administration
®) No claim for abatement may be filed with respec®
y income, estate, or gift tax.
’ (c) Except in case of income. estate, or gift tax. i mor¢
than the correct amount of tax, interest. ndd;z::sildﬁi‘no
overpayment addition to the tax, or assessable penalty is n.l whom the a§

1staliments Of
et amount of
¢ refunded as
) 301.6402-4.

sontained in

emporary).

wm to tax aturib-
Internal Reve-

1est.
\le and accuraie.

snded Reg 8
y P.L. 100

* the regional ser-
r unpaid portion
e correct tax lia-
to the expiration
-eto, or if the as-

made.

. overassessment. Each claim

paid to the district director, the person againg T e
sessment is mnde may file a claim for abatement of 7
for abatement unger gﬂlsl ns;e:-r:ll:g

e made on Form 843. In the case ol & :
;T;}- 3‘) April 15, 1968, the claim shall be filed in the offict}
of the internal revenue officer by whom u.‘° taX Was asSesseq
or with the assistant regional commissioner {alconal, ;]
bacco. and firearms) where the regulations _re_ggggtiniq"m
particular tax to which the claim relates spe ™" “agd 3
the claim to be filed with that officer. Except 85 provi doct
paragraph (b) of §301.6091-1 (relating to nar_\dcamcg“ocu}
ments), in the case of a claim ﬁlcfi after April 14, _l , the
cloim shall be filed (1) with the Director of Intemational Op-
erations if the tax was assessed by him, or (2) with mt? assis:
tant regional commissioner (alcohol. mb,‘mco' etndmlfm
where the regulations respecting the pmmu.m? mf, - filed
the claim relates specifically require the clum to e the
with that officer; otherwise, the claim shall bn:AﬁL . hick

service center serving the internal revenue ““.m't mr\l‘i’nxi
the tax was assessed. Form 843 shall be made in accor ‘,,

with the instructions relating to such form. 3

issi i ; i jons
(d) The Commissioner may issue uniform instructions

3}
distnct directors authorizing them. |o the extent pe d ) 8
such instructions. to abate amounts the €0 .CCum!dU llc;ﬁ 18
not warranted because of the ddminisration and coilecuon ;

:@; i

costs.

: B
D 6950, 5

D 6119, 12731/54, amend. T.D. 6585, 12261, T.D 7

I:Sos. T.0 7008, V2069, T.D. 7188, 628770 iy

Ry
the
as

§ 301.6404-2T Definition of ministerial act A
(n) In general. Section 6404(e)(1) provides gt
Commissioner may (in his or ha discret™”” bl
sessment of all or any part of interest on-~ L
(f) Any deficiency (as defined in section 6211(a), relating
to income. estate, gift gcncration-;luppmﬂ- and coctain av.

: A J : or de-
cise taxes) attributable in whole or in part 10 30Y emor

Ser- 2%
lay by an officer or employee of the nternal Rcvm:?ng 2%
vice (acting in an official capacity) in pcrforr s

ministerial act. or

2) Any pavment of any tax described ig’( section
ati i i ration X rri~os X
(relating 1o income. estate:. gift, gene! helay in sugh pal

tain excise taxes) to the extent that any ing dil.
ment is attributable to such an officer or cmgloycc b& et
atory in performing a ministerial act. érror or de y:’\l’ u

into account O 2

ing a ministerial act shall be takef
lpter:gr?;lm%ﬁcanx acpect of such error or delay San be ?f“;lb-
uted to the taxpayer involved or to n person 'elate0 wzioﬂ‘
taxpayer within the meaning of section 267¢> Of scc;nin—
707(b)(1). Moreover, an error or delay in performing 8 MY 4

isterdal act shall be taken into account onl lf_ll?ccm;s
wrting wi

th F-
hu!

the Service has contacted the taxpayer ! o
spect to the deficiency or payment. RNt

(b) Ministerial act. (I) Definition. The term “mimstefi‘n_«
act” means a procedural or mechanical act that d‘ﬁé;t '(‘)’;.:: L'
volve the exercise of judgment or discretion. and thi” __iail%¥
during the processing of a taxpayer's case_=fiar all preredul s
sites to the act, such as conferences and FEVICY o < T80 -

sors, have taken place. A decision concermng mcstgt};o?aw)
plication of federal tax law (or other falernl or P
not n ministerial act.

Procedure and administration

]
g1, F

(2) Examples. The definiion of ministerial act may be il-
lustrated by the following examples,

Example (1). A taxpayer moves from one state to another
before the Internal Revenue Service selects the taxpayers In-
come tax retum for examination. A letter explaining that the
retum has been selected for examination is sent t0 the tax-
payer's old address and then forwarded to the new address.
‘The taxpayer timely responds. asking that the audit be trans-
ferred to the Service's district office that is nearest the new
address. The group manager approves the request. After the
request for transfer has been approved, the transfer of the
case is a ministerial act. The Commissioner may (in his or
her discretion) abate interest attributable to a delay in trans.
ferring the case.

Example (2). An examination of a taxpayer's income tax
return reveals a deficiency with respect to which a notice of
deficiency will be issued. After the taxpayer and the Internal
Revenue Service have identified all agreed and unagreed is-
sues, the notice has been prepared and reviewed including
review by Dismct Council, if necessary) and any oiher rele-
vant prerequisites have been completed. the issuance of the
notice of deficiency is a ministerial act. The commissioner
may (in his or her discretion) abate interest attributable to N
delay in issuing the notice.

Example (3). A laxpaycr invested in a tax shelter and re-
ported n loss hum the tax shelter on the taxpayer's i come
tax return. Internal Revenue Service personnel conducted an
extensive examination of the tax shelter. and the processing
of the taxpayer's case was delayed during such examinatian.
Because the period of limitatons on assessment was about
to expire.. the taxpayer executed a consent to extend the ..’
riod of limitations. The time required lo process the tax-
payer's case was not a result of a delay in performing a min-
isterial act; conwquendy. interest attnbutable to this period
cannot be abated under paragraph (a) of this secuon.

Example (4). A revenue agent is sent to a training course.
and the agent’s supervisor decides not to reassign the agent's
cases. Dunng the training course. no work is done on the
cases assigned to the agent. Netther the decision 10 send the
agent to the training course nor the decision not to reassign
the agent's cases is. under the circumstances. a minmistenal
act. Thus. interest attributable to the delay cannot Ix abated

Example (5). A taxpayer who claimed a loss from a tax
shelter on the taxpayer's income tax return 1§ notified that
the Internal Revenue Service intends 10 examine the return.
However. because of other work prioriues and resource limi.
tations, a decision is made not to commence the examination
for an extended penod thereafter, The decision not to com-
‘mence the examunation involves the exercise of judgmenr
iand discretion and is not a ministerial act; consequently. in-
terest atributable to the period of delay cannot be abated.

(c) Effective date. The provisions of this section apply to
interest accruing with respect to deficiencies or payments of
tax described in section 6212(a) for taxable years beginning
after December 31, 1978. If a refund or credit of interest at-
tributable Io the application of paragraph (a) of this section
to a tax liability arising with respect to any such taxable year
is prevented at any time on or before October 22, 1987. by

e operation of any Inw or rule of law (including res judi-
Cata), refund or credit of such interest (to the extent attribu-
table to the application of paragraph (a) of this section) may,
nevertheless, be made or allowed if a claim for such interest

+. 18 filed on or before October 22, 1987.

T.D. 8150. 8/1/87.
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Income Tax Appcal Procedure . ﬂf/, 3
At any stage /
3 You canagree and inrange 1o pay.

O You can ask for a notice ol

deficiency so you can hile a

T

’ayment or Deposit
)eposits differ from payments in two ways:

1) You can have all or part of your deposit
~aturned to you without filing for a refund.
wever, if you request and receive your

0 you duo et
tespond within

Jdeposit and we later assess a deficiency for petition with the Tax Court. “’,‘(‘;‘;‘:“l"ﬂ{"“ Dppeabs
that period and type of tax, we will figure the DO Youcan pay the tax and file immediate nonice (1f previaasly
interest as if the funds were never on deposit. a clam for refund. of deficiency hypasied)
Also, we will not return your deposit if one of ety wi— — -—1 — n —
the following situations apply: RS R T
. ™ S Response
a) We assess a tax liability. | | Q:':‘g"“u':
b) We determine that by returning it, we may Diagreement n Drsagreemens | Choice Do o
’ of o
not be able to collect a future deficiency. ! with findings with respomse | 5eqan Reuuest for I pay tax
. . . . appealk
¢) We determine that it should be applied 2;’(’,’;&:’;"'"“ LY hs Chorlcc
. SUS s o
agalnSt another tax “ablllty' Exanunatun of (‘“I::’:::‘:::;::; Appeals acuon C“"?i“l""
. . . . 1 f of clam
2) Deposits do not earn interest. No interest will Tax Rewm Drasrcement conference | Pay tax for refur
. o . l TCCMC
be included when a deposit is returned to you. f Trehrminary
. i with findings nolice Notice of
If you send money before being notified of a . deficicncy File ciatm
i ] ; interview {90-day letier) for refund
otice of deficiency, you can ask the IRS to treat it Sart Here l_ O
s a deposit. You must make your request in — - ——
rriting. However, if the following conditions exist, 11 you do not

1€ IRS will treat the amount as a payment:

You do not request it to be a deposit,

You send the money after being notified of a
proposed liability, and

You send an amount that 1s large enough to
cover the proposed hability.

If the amount you send is the same as or Is
lore than the proposed liability, we will not send
ou a notice of deficiency. If we do not send you a
otice of defrcrency. you cannot take your case to
1e Tax Court. See Tax Court. later.

If. after we have marled the notrce of defrcrency,
ou send money without wrnitten instructions, we
fll treat it as a payment. You will still be able to
etition the Tax Court.

If you send money after receiving a notrce of

ency ang au have specified in writing that 1t
Zdeposrt 1n the nature of a cash bond,” we will
eat it as a deposit if you send it before erther:

The close of the 80-day or 150-day penod for
filng a petition with the Tax Court to appeal the
defrcrency. or

The Tax Court decision is final, if you have filed
a petition.

Jsing a Deposit to Pay the Tax

ve will apply your deposrt against any amount you
iay owe if you agree with the examrner's
roposed changes after the exammatron. We will
ot mail you a notice of deficiency and you will not
ave the nght to take your case to the Tax Court.
If you do not agree to the full amount of the
eficiency after the examination, we will mail you a
otice of deficiency. Then, we will apply your
‘eposit against the proposed deficiency unless
ou write to us before the end of the 90-day or
50-day period, stating that you still want the
1oney to be treated as a deposit. You will still
iave the right to take your case to the Tax Court.
see If You Do Not Agree, discussed earlier.

nterest Due to Error or
Jelay by the
nternal Revenue Service

Ve may lower the interest on tax you owe when
ne interest 1s due to an error or delay by an IRS
ithcial performing a mirsterial act or duty
discussed later). We will only lower the interest
n the following taxes:

ktome,

Estate,

Gift,
Generationskipping, and
Certain excise taxes,

We will not lower the interest if you or anyone
related to you contributed significantly to the error
or delay. Also, we will only lower the Interest if the
error or delay happened after we contacted you in
writing. An audit notification letter 1s such a
contact

A Ministerial act is a’procedural or mechanical
act, not involving the exercise of ludgment or
discretion, that occurs dunng the processing of
your case after all prerequisites (for example,
conferences and review by supenvisors) have
taken place. A decision concerning the proper
application of federal tax law (or other federal or
state law) i1s not a mirustenal act.

Example 1. You move from one stale to
another before the IRS selects your tax return for
examination. A letter stating that your return has
been selected Is sent to your old address and
then torwarded to your new address. When you
get the letter, you respond with a request that the
exammabon be transferred lo the distnct otfice
closest to your new address The examination
group manager approves your request. After your
request has been approved, the transfer is a min-
istenal act. We may reduce the interest because
of any delay in transfemng the case.

Example 2. An examination of your return
reveals tax due for which we will tssue a statutory
notice of deficiency (90-day letter). After you and
the IRS discuss the issues, the notice ts prepared
and reviewed. After the review process, issuing
the notice of deficiency is a rinistenal act. If we
delay sending the notrce of deficiency to you.
interest resulting from the delay may be reduced.

Example 3. A revenue agent IS examining your
tax return. Dunng the middle of the examination,
the agent is sent to a training course. The agent's
supervisor decides not to reassign your case, SO
the work on it is delayed until the agent returns.
Interest from the delay cannot be reduced.
because neither the decision to send the agent to
the training class nor the deciston not to reassign
your case to another agent s, under the
circumstances, a ministenal act.

How to request reduction of interest. You
request a reduction of Interest on Form 843, Claim
for Refund and Request for Abatement You
should file the claim with the IRS Service Center
where you filed the tax return that was affected by
the mirustenal error or delay. If you do not remem-
ber the Service Center where you filed that tax
return, send your claim to the Service Center
where you filed your last tax return.

re<pond within
A0 days. or you
request an
muncdtale notice
of deficiency

You should fill in your name and address and
complete lines 1 through 4, whichever are applica-
ble. Show on line 5 the tax period affected, not the
penod for which you are requesting a reduction of
interest. Leave lines 6 and 9 of Form 643 blank.
On ine 7, Dales of Payment, show the dates of
any payment of interest or tax liability related to
the tax penod n question. You should check the
box of line 8b(i).

Show on line 10 of Form 643:

« The type of tax involved,

The date we first contacted you in wnting
regarding your payment or tax due,

* The spectfic penod for which you are requesting

reduction of interest,
« The circumstances of the case. and

« The reason why you believe that failure to
reduce the interest would result in grossly unfair
treatment.

Generally, you should file a separale Form 643

for each tax period and each type of tax. However,

complete only one Form 843 if the Interest is from
our error or delay and affected your tax lor more
than one tax period or for more than one type o!
tax (for example, where we were examining two or
more tax years), You do not have to figure the
dollar amounts of interest that you want lowered.

Il your request for reduction of interest is
denied, you may appeal the decision to the
Appeals Otfice.

Appeal Rights

Because people sometimes disagree on tax
matters, the Service has an appeals system. Most
differences can be settled withun this system with-
out expensive and time-consuming court tnals.

However, your reasons for the disagreement
must come within the scope of the tax laws. For
example, you cannot appeal your case based only
on moral, religious, political, constitutional, consci-
entious, or similar grounds.

If you do not want to appeal your case within
the IRS. you can take your case directly to court.

Appeal Within the IRS

You may appeal an IRS tax decision to a regional-
Appeals Office, which 1s independent of your local
Distnict Director or Service Center Director. The

regional Appeals Otfice s the only level of appeal
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Allow DOR to require rounding of
amounts on returns to whole dollars

Wisconsin Department of Revenue .
IS&E Division
August 12, 1998

TITLE: Allow the Department to Require Rounding of Amounts on Tax Returns
to Whole Dollars

DESCRIPTION OF CURRENT LAW AND PROBLEM:

Current law does not allow the department to require taxpayers to round amounts
entered on tax’returns to whole dollars. Imposing such a requirement would simplify
tax return preparation and processing without significant shifts in amounts owed or
overpaid. In a recent survey, the Federation of Tax Administrators found that 38
states either require or permit rounding on tax returns. Of these, 20 require rounding
for one or more types of tax.

The only provision in current law that addresses rounding to whole dollars is section
71.80(19), Wis. Stats. This provision allows rounding on income or franchise tax
returns only, and only on the total amount shown on a return. It also expressly allows
return preparers to elect not to use whole dollar amounts.

Recent department initiatives underscore the need for a rounding requirement. In
1996, the department implemented scanning/imaging to capture data from sales and
use tax returns. Capturing only whole dollar amounts would make the process of
scanning and verifying data more efficient and accurate,

The department is currently engaged in a project to develop an integrated tax system.
This is a single function-based system that will replace several ‘current systems which
are based on separate tax types. This system will provide employes with more
accurate and complete data for all tax types so that they can provide better service to
taxpayers. Applying common return preparation rules among all tax types would
facilitate integration of tax processing.

Y

RECOMMENDATION FOR ACTION:

It is recommended that section 71.80(19) be amended and other provisions be added
to allow the department to require rounding to whole dollars of all amounts ‘on returns
for income and franchise tax, withholding tax, sales and use tax, estate tax;€xposition
“tax,-motor vehicle fuels taxes, beer and liquor taxes, tobacco products tax, premier
resort area tax, rental vehicle fee, and dry cleaning fee, and on claims for homestead
credit and farmland preservation credit.
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FISCAL ADMINISTRATIVE IMPACT:

Elimination of a decimal point and the cents digits would increase speed of data
capture, and reduce the amount of data storage space required.

DRAFTING INSTRUCTIONS: Y3 ﬂSg

Vv
Modify section 71.80(19) to allow/the department to-rounding of all amounts on
returns to whole dollars: Add similar %rpuﬁzri‘ng provisjefis or references to section
71.80(19) in sections"72.30, 7261, 139.11,%and 439.82. Add references-to section

71.80(19) or the rounding provision-in 77.61| in sectiOns/lZfQBZ(Z),(} 991(2),
7.9941(4), 77.9 2), 77.9964(2), and:78.68(10).

\

EFFECTIVE DATE OR INITIAL APPLICABILITY:
Taxable years beginning January 1, 2000.

PERSON TO CONTACT: : 2
129-3¢ -

=
~

Diane L. Hardt - (608) 266-6798

PREPARED BY: Brad Matthiesen .
August 12, 1998



