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AN ACT !..; relating to: the abatement of interest charges on taxes, the liability

2 of married persons filing a joint income tax return, compromising delinquent

3 income and franchise taxes, rounding dollar amounts to whole dollars on all tax

4
J I/

returns, allowing a mathematical computation of sales and use taxes, items

5 purposes, paying taxes with a credit card,

6 . filing a tax withholding report&$d~excluding the temporary

7 recycling surcharge from the computatio
) qra&lq &-YKDcll;K&&&

u d 0”
Analysis by the Legislative Reference Bureau

COMPROMISINGTAXES
Under current law, any taxpayer may petition the department of revenue

(DOR) to compromise delinquent income or franchise taxes, including any applicable
costs, penalties and interest. If DOR determines that the taxpayer is unable to pay
in full the amount due, based on an examination of the taxpayer under oath, the
taxpayer’s financial statements and any other information required by DOR, DOR
determines the amount that the taxpayer is able to pay and then enters a
compromise order reducing the taxes, costs, penalties and interest owed by the
taxpayer.

Ifwithin three years from the date that DOR enters the compromise order DOR
determines that the taxpayer has an income or owns property that is sufficient to
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taxes, costs, penaltie

INCOME AND F’RANCHISE  TAXI

Under current law, spouses that file a joint income tax return are both liable for
the payment of any tax related to that return. However, DOR may relieve a person
of any tax liability related to a joint return, in a manner specified by the Internal
Revenue Code and adopted by this state. Generally, DOR may relieve a person of any
tax liability related to a joint return if the person’s spouse did not notify the person
of any tax liability or understatement of taxes related to the joint return. This bill
corrects an outdated reference to the sections of the Internal Revenue Code that
relate to a spouse’s tax liability for a joint income tax return.

Under current law, an employer is required to deduct and withhold state income
taxes from an employe’s pa$&d to deposit those taxes with DOR on a quarterly
basis. An employer must also file a tax withholding report with DOR on a monthly,
quarterly or annual basis. Under current law, DOR cannot grant an employer an
extension for filing such a report. Before 1999, DOR could grant a 4$Ql&qme

30-&Y
for filing a withholding report to an employer who showed good cause for granting
that extension. Th
extension.

temporary recycling surcharge is
or a corporation ba et income of a business or the

eluded in the calculation to the estimated tax
om a business or

temporary recycling surch not be imposed on a business or a corporation for
taxable years ending afte 1999. Under this bill, the temporary recycling
surcharge amount will no ed in the calculation to determine the estimated

tion for taxable years ending

Under currentyaw, a ret d to use a bracket system, as de ermined
by DOR, to compute the sales the retailer must collect fro the sale
of goods. Under this bill, a

i

ay also use a straight mat matical
computation, under rules y DOR, to compute the sales or use &X that the
retailer must collect from

Under current law, the sales of certain goods are exempt from the sales and use
are used exclusively fo

P
by providing that the sa

a particular purpose. This bill clarifie%

ofe4 certain goods are exempt from the sales

0%
those goods are used in an exempt manner. to the exclusion of all other

for other uses that do not exceed 5% of total use in a year.
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Under current law, if a seller makes a claim for a refund of sales taxes or use
taxes and the claim is honored, the seller is required to pass along the refund and
related interest to the buyers and to submit to DOR the portion of the refund that
could not be passed on, along with a penalty. Under current law, if a seller receives
a sales or use tax refund as the result of an audit, the seller is not required to submit
the refund and related interest to the buyers. Also, a seller is no
to the buyers sales or use taxes that are collected erroneously

This bill requires a seller who receives any refund of sales
erroneously, to submit such a refunderroneously, to submit such a refund

receiving a refund or after dissering that the seller hasreceiving a refund or after dissering that the seller has
@taxes to the buyer S@taxes to the buyer S

collected taxes erroneously. Any portion of a refund or taxes not submitted to thecollected taxes erroneously. Any portion of a refund or taxes not submitted to the
buyer within that 60 days must be submitted to DOR, along with a penalty.buyer within that 60 days must be submitted to DOR, along with a penalty.

OTHER TAXATION

Under current law, a taxpayer must pay interest on unpaid taxes at the rate of
12% a year. However, if a taxpayer pays more than the taxpayer owes in taxes, DOR
pays the taxpayer a refund of the overpayment, along with interest on the
overpayment at the rate of 9% a year. This bill changes the interest rate on unpaid
taxes from 12% to 9%.

Under current law, DOR may absolve a taxpayer of any liability for interest and
penalties on taxes owed by the taxpayer if the taxpayer shows that such liability
resulted from the taxpayer’s reliance on an erroneous written statement made by an
employe of DOR, acting in the employe’s official capacity, and if the taxpayer had
given the employe accurate and adequate information. This bill changes current law
so that DOR may absolve a taxpayer of any liability for interest and penalties on
taxes owed by the taxpayer if the taxpayer shows that such liability resulted from
an unreasonable error or delay by an employe or officer of DO cting in an official
capacity&and performing a ministerial or managerial act,
pihe,emp+ accurate and adequate information.

n er current law, a taxpayer may on an income or
franchise tax return to the nearest whole
round dollar amounts to the nearest whole dollar ax reports related
to sales and use taxes, estate taxes, fuel
alcohol taxes, food and beverage taxes,
dry cleaning fees.

This bill allows DOR to accept payment fo
from a taxpayer by use of a credit card and allow
charge on such payments.

This bill will be referred to the joint surve
detailed analysis, which will be

For further information

a credit card service

printed as an appendix to this bill.

enact as follows:
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SECTION 1

,SECTION  1. 20.566 (1) (hd) of the statutes is created to read:

20.566 (1) (hd) Credit cardpayment service charge. From moneys received from

credit card payment service charges collected under s. 71.80 (21) (c), a sum sufficient

to pay the costs incurred by the department of revenue to provide
d
the0’Cpayment  of

q

taxes by credit card, including the cost of contracting services under s. 71.80 (21) (d).

SECTION 2. 50.14 (4) of the statutes is amended to read:

50.14 (4) Sections 77.59 (1) to (5) (5z), (6) (intro.), (a) and (c) and (7) to (lo),

77.60 (1) to (7), (9) and (lo), 77.61(g) and (12) to (14) and 77.62, as they apply to the

taxes under subch. III of ch. 77, apply to the assessment under this section.

SECTION 3. 71.03 (7) (intro.) of the statutes is amended to read:

71.03 (7) EXTENSION OF TIME TO FILE. (intro.) Returns of natural persons and

fiduciaries that require a statement of amounts or information contained or entered

on a corresponding return under the m Internal Revenue Code

shall be filed within the time fixed under that code for filing of the corresponding

federal return. Any extension of time granted by law or by the m

service Internal Revenue Service for the filing of that corresponding federal return

extends the time for filing under this chapter if a copy of the taxpayer’s application

to the  Internal Revenue Service requesting the extension

is filed with the return under this chapter or if a copy of any request for an extension

required by the  Internal Revenue Service is filed with the

return under this chapter or at an earlier date that the department prescribes by rule

and if the taxpayer pays the Wisconsin tax

income taxes under the

return do not become delinquent during the period of an extension but are subject

to interest at the rate of XB% 9% per year during such period except as follows:
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SECTION 4. 71.09 (1) (b) of the statutes is amended to read:

71.09 (1) (b) “Tax shown on the return” and “tax for the taxable year” mean the

net tax imposed under s. 71.02 after reduction for exemptions to, and credits against,

that tax but before reduction by amounts withheld under subch. X and before

reduction for amounts paid as estimated tax under this section for that tax plus the

tax imposed under s. 71.08 before reduction for amounts paid as estimated tax under

this section for that tax plus, for taxable years ending before April 1: 1999, the

surcharge imposed under s. 77.93 before reduction for amounts paid as estimated tax

under this section for that surcharge.

SECTION 5. 71.10 (6) (a) of the statutes is amended to read:

71.10 (6) (a) Joint returns. Persons filing a joint return are jointly and severally

liable for the tax, interest, penalties, fees, additions to tax and additional

assessments under this chapter applicable to the return. A person shall be relieved

of liability in regard to a joint return in the manner specified in section 6JG30 6015

(a) to (d) and (Q of the Vc
. .

,nk

 Internal Revenue Code.- jji&.wdr\eyeuuueldoQ

SECTION 6. 71.10 (6) (b) of the statutes is amended to read:

71.10 (6) (b) Separate returns. A spouse filing a separate return may be

relieved of liability for the tax, interest, penalties, fees, additions to tax and

additional assessments under this chapter

.
 in the manner specified in section 66 (c) of the

The department may not apply ch. 766 in assessing a taxpayer with respect to

marital property income the taxpayer did not report if that taxpayer failed to notify

the taxpayer’s spouse about the amount and nature of the income before the due date,

including extensions, for filing the return for the taxable year in which the income
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SECTION 6
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was derived. The department shall include all of that marital property income in the

gross income of the taxpayer and exclude all of that marital property income from the

gross income of the taxpayer’s spouse. /c m

SECTION 7. 71.10 (6m) (a) of the statutes is amended to read: ,

71.10 (6m) (a) A formerly married or remarried person fili

period during which the person was married may be relieved of 1

interest, penalties, fees, additions to tax and additional ass ments under this

chapter od as if the person

were a spouse under section 66 (c) of the The department may

not apply ch. 766 in assessing the former spouse of the person with respect to marital

property income that the former spouse did not report if that former spouse failed to

notify the person about the amount and nature of the income before the due date,

including extensions, for filing the return for the taxable year during which the

income was derived. The department shall include all of that marital property

income in the gross income of the former spouse and exclude all of that marital

property income from the gross income of the person.

SECTION 8. 71.24 (7) (intro.) of the statutes is amended to read:

71.24 (7) EXTENSIONS. (intro.) In the case of a corporation required to file a

return, when sufficient reason is shown, the department of revenue may on written

request allow an extension of 30 days or until the original due date of the

corporation’s federal return, whichever is later, if the corporation has not received

an extension on its federal return. Any extension of time granted by law or by the

23  Internal Revenue Service for the filing of corresponding

24 federal returns shall extend the time for filing under this subchapter to 30 days after

25 the federal due date if a copy of any extension requested of the 
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1 service Internal Revenue Service is filed with the return. Termination of an

2 automatic extension by the  Internal Revenue Service, or its

3 refusal to grant such automatic extension, shall similarly require that any returns

due under this subchapter are due on or before 30 days after the date for termination

fixed by the me Internal Revenue Service. Except for payments

of estimated taxes, income or franchise taxes payable upon the filing of the tax return

shall not become delinquent during such extension period, but shall be subject to

interest at the rate of XZG 9% per year during such period.

SECTION 9. 71.29 (1) (b) of the statutes is amended to read:

71.29 (1) (b) “Tax shown on the return” and “tax for the taxable year” mean the

net taxes imposed under s. 71.23 (1) or (2) after reduction for credits against those

taxes but before reduction for amounts paid as estimated tax under this section plus,

for taxable years ending before April 1.1999, the surcharge imposed under s. 77.93

before reduction for amounts paid as estimated tax under this section for that

surcharge.

SECTION 10. 71.44 (3) of the statutes is amended to read:

71.44 (3) EXTENSIONS. In the case of a corporation required to file a return,

18 when sufficient reason is shown, the department of revenue may on written request

19 allow an extension of 30 days or until the original due date of the corporation’s federal

20 return, whichever is later, if the corporation has not received an extension on its

21 federal return. Any extension of time granted by law or by the i-nternn

22 service Internal Revenue Service for the filing of corresponding federal returns shall

23 extend the time for filing under this subchapter to 30 days after the federal due date

24 if a copy of any extension requested of the  Internal Revenue

25 Service is filed with the return. Termination of an automatic extension by the
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SECTION 10
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25 SECTION 14. 71.82 (1) (a) of the statutes is amended to read:

 Internal Revenue Service, or its refusal to grant such

automatic extension, shall similarly require that any returns due under this

subchapter are due on or before 30 days after the date for termination fixed by the
.

YVHM Internal Revenue Service. Except for payments ofv

estimated taxes, income or franchise taxes payable upon the filing of the tax return

shall not become delinquent during such extension period, but shall be subject to

interest at the rate of &%% 9J& per year during such period.

SECTION 11. 71.65 (5) (a) 1. of the statutes is amended to read:

71.65 (5) (a) 1. Thirty days for filing a wage statement under sub. (1) m

withholdinp renort under sub, (3) (a) or (b).

SECTION 12. 71.80 (19) (b)L/of the statutes is repealed.

SECTION 13. 71.80 (21) of the statutes is created to read:

71.80 (21) CREDIT CARD PAYMENTS. (a) In this subsection, “taxes” has the

meaning given in s. 71.91(6) (a) 4.

(b) The department may accept payment by credit card of taxes that are

required to be paid to the department under this chapter.

(c) If the department permits the payment of taxes by credit card under par.

(b), the department shall impose a credit card service charge on that payment. The

credit card service charge shall be in addition to the taxes that are being paid by

credit card and shall be an amount that is no greater than necessary to pay the costs

to the department for providing payment by credit card, including the cost of any

services for which the department contracts under par. (d).

(d) The department may contract for services relating to credit card payments

under this section.
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71.82 (1) (a) In assessing taxes interest shall be added to such taxes at XX+% 9%

per year from the date on which such taxes if originally assessed would have become

delinquent if unpaid, to the date on which such taxes when subsequently assessed

will become delinquent if unpaid.

SECTION 15. 71.82 (1) (c) of the statutes is amended to read:

71.82 (1) (c) Any assessment made as a result of the adjustment or disallowance

of a claim for credit under s. 71.07, 71.28 or 71.47 or subch. VIII or IX, except as

provided in sub. (2) (c), shall bear interest at &2% 9% per year from the due date of

the claim.

SECTION 16. 71.82 (2) (b) of the statutes is amended to read:

71.82 (2) (b) Department may reduce delinquent interest. The department shall

provide by rule for reduction of interest under par. (a) to XX% 9% per year in stated

instances wherein the secretary of revenue determines that reduction is fair and

equitable.

SECTION 17. 71.82 (2) (d) of the statutes is amended to read:

71.82 (2) (d) Withholding tax. Of the amounts required to be withheld any

amount not deposited or paid over to the department within the time required shall

be deemed delinquent and deposit reports or withholding reports filed after the due

date shall be deemed late. Delinquent deposits or payments shall bear interest at

the rate of 1.5% per month from the date deposits or payments are required under

this section until deposited or paid over to the department. The department shall

provide by rule for reduction of interest on delinquent deposits to UZ+ 9% per year

in stated instances wherein the secretary of revenue determines reduction fair and

equitable. In the case of a timely filed deposit or withholding report, withheld taxes

shall become delinquent if not deposited or paid over on or before the due date of the
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SECTION 17
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report. In the case of no report filed or a report filed late, withheld taxes shall become

delinquent if not deposited or paid over by the due date of the report. In the case of

an assessment under s. 71.83 (1) (b) 2., the amount assessed shall become delinquent

if not paid on or before the first day of the calendar month following the calendar

month in which the assessment becomes final, but if the assessment is contested

before the tax appeals commission or in the courts, it shall become delinquent on the

30th day following the date on which the order or judgment representing final

determination becomes final.

SECTION 18. 71.84 (1) of the statutes is amended to read:

71.84 (1) INDMDUAI~ AND FIDUCIARIES. Except as provided in s. 71.09 (ll), in

the case of any underpayment of estimated tax by an individual, estate or trust,

except as provided under s. 71.09, there shall be added to the aggregate tax for the

taxable year interest at the rate of &2% 9% per year on the amount of the

underpayment for the period of the underpayment. In this subsection, “the period

of the underpayment” means the time period from the due date of the instalment

until either the 15th day of the 4th month beginning after the end of the taxable year

or the date of payment, whichever is earlier.

SECTION 19. 71.84 (2) (a) of the statutes is amended to read:

71.84 (2) (a) Except as provided in s. 71.29 (7), in the case of any underpayment

of estimated tax under s. 71.29 or 71.48 there shall be added to the aggregate tax for

the taxable year interest at the rate of &2% 9% per year on the amount of the

underpayment for the period of the underpayment. For corporations, except as

provided in par. (b), “period of the underpayment” means the time period from the

due date of the instalment until either the 15th day of the 3rd month beginning after

the end of the taxable year or the date of payment, whichever is earlier. If 90% of the



1999 - 2000 Legislature - ll- LRB-2437/?

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

tax shown on the return is not paid by the 15th day of the 3rd month following the

close of the taxable year, the difference between that amount and the estimated taxes

paid, along with any interest due, shall accrue delinquent interest under s. 71.91(l)

(a>.

SECTION 20. 71.84 (2) (c) of the statutes is amended to read:

71.84 (2) (c) If a refund under s. 71.29 (3m) results in an income or franchise

tax liability that is greater than the amount of estimated taxes paid in reduced by

the amount of the refund, the taxpayer shall add to the aggregate tax for the taxable

year interest at an annual rate of U% 9% on the amount of the unpaid tax liability

for the period beginning on the date the refund is issued and ending on the 15th day

of the 3rd month beginning after the end of the taxable year, or the date the tax

liability is paid, whichever is earlier.

SECTION 21. 71.91 (6) (e) 3. of the statutes is amended to read:

71.91 (6) (e) 3. For purposes of an adjudication under this paragraph, the

assessment of the tax upon which the interest or lien of the department is based is

conclusively presumed to be valid. Interest shall be allowed for judgments under this

paragraph at the rate of&Z?& 9% per year from the date the department receives the

money wrongfully levied upon to the date of payment of the judgment or from the

date of sale to the date of payment.

SECTION 22. 71.91(6) (f) 5. of the statutes is amended to read:

71.91 (6) (f) 5. Before the sale, the department shall determine a minimum

price for which the property shall be sold. If no person offers for that property at the

sale at least the amount of the minimum price, the state shall purchase the property

for the minimum price; otherwise, the property shall be sold to the highest bidder.

In determining the minimum price, the department shall take into account the
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SECTION 22

1 expense of making the levy and sale in addition to the value of the property. I f

2 payment in full is required at the time of acceptance of a bid and is not paid then, the

department shall sell the property in the manner provided under this paragraph.

If the conditions of the sale permit part of the payment to be deferred and if that part

is not paid within the prescribed period, the department may sue the purchaser in

the circuit court for Dane county for the unpaid part of the purchase price and

interest at the rate of J%%J 9% per year from the date of the sale or the department

may declare the sale void and may sell the property again under this paragraph. If

the property is sold again, the 2nd purchaser shall receive it free of any claim of the

3

4

5

6

7

8

9

10 defaulting purchaser and the amount paid upon the bid price by the defaulting

purchaser is forfeited. fe@hmJh&

SECTION 23. 72.225 (1) of the statutes is amended to read:

72.225 (1) If a percentage of the federal tax on an e be paid in

instalments under section 6166 of the he same percentage

of the taxes under this chapter may be paid under the same instalment schedule if

11

12

13

D14

15

16 written notice of the election to pay in instalments is given to the department within

9 months after the decedent’s death. The proviicon under section

6166 (g) of themeapply to payments under this section. The

interest rate on payments is %2% 9% and is calculated from the date of death.

SECTION 24. 72.23 of the statutes is amended to read:20

21 72.23 Acceleration and interest. If the tax imposed by this chapter is not

22 paid when it is due under s. 72.22, interest is due and payable at the rate of S% 9%

per year from date of death. In computing time under this section, the day of death23

24 is excluded. If any payment of tax or interest under s. 72.225 is not paid when due,

25 the tax and interest due shall be paid upon notice by the department.
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SECTION 25. 72.30 (lm) of the statutes is created to read:

72.30 (lm) WHOLE DOLLAR AMOUNTS. Section 71.80 (19), as it applies to a tax

return filed under ch. 71, applies to a tax return filed under sub. (1).

SECTION 26. 73.01(4) (a) of the statutes is amended to read:

73.01(4) (a) Subject to the provisions forjudicial review contained in s. 73.015,

the commission shall be the’final authority for the hearing and determination of all

questions of law and fact arising under sub. (5) and s. 72.86 (4), 1985 stats., and ss.

70.11(21), 70.38 (4) (a), 70.397,70.64 and 70.995 (81, s. 76.38 (12) (a), 1993 stats., ss.

76.39 (4) (c), 76.48 (6), 76.91, 77.26 (3), 77.59 (5m) and (6) (b), 78.01, 78.22, 78.40,

78.555, 139.02, 139.03, 139.06, 139.31, 139.315, 139.33, 139.76 and 139.78, subch.

XIV of ch. 71 and subch. VII of ch. 77. Whenever with respect to a pending appeal

there is filed with the commission a stipulation signed by the department of revenue

and the adverse party, under s. 73.03 (25), agreeing to an affirmance, modification

or reversal of the department’s position with respect to some or all of the issues raised

in the appeal, the commission shall enter an order affirming or modifying in whole

or in part, or canceling the assessment appealed from, or allowing in whole or in part

or denying the petitioner’s refund claim, as the case may be, pursuant to and in

accordance with the stipulation filed. No responsibility shall devolve upon the

commission, respecting the signing of an order of dismissal as to any pending appeal

settled by the department without the approval of the commission.

SECTION 27. 73.03 (47) of the statutes is amended to read:

73.03 (47) To absolve a taxpayer of liability for interest and penalties if the

taxpayer shows that the liability resulted ,
.  from an unreasonable error or delav by an employe or officer

of the department of revenue acting in an official capacity and that performing a
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SECTION 27

1 ministerial or managerial ~ and if the taxpayer had given the employe adequate

2 and accurate i The department of revenue shall promulgate rules to

imnlement this

4 is created to read:

5 taxes. (1) In this section:

6 an amount that is owed to this state under s. 66.75 (lm) (f) 3.

7

8 ment” means the department of revenue.

9 (2) (a) A taxpayer may petition the department to *@mi taxpayer’s

10 taxes, including the costs, penalties and interest related to the taxpayer’s taxes. The

11

12

13

14

petition shall set forth a sworn statement of the taxpayer and shall be in a form that

the department prescribes. The department may examine the taxpayer under oath

about the petition and may require the taxpayer to provide the department with

financial statements and any other information requested by the department that

15 is related to the petition.

16 (b) If the department determines that the taxpayer is unable to pay the taxes,

17

18

19

20

21

costs, penalties and interest in full, the department shall determine the amount that

the taxpayer is able to pay and shall enter&&&@&&
“1

order reducing the taxes in

the department’s determination. The order shall provide that the

ctive only if the reduced taxes are paid within 10 days from the

date on which the order is issued. The department or its collection agents, upon

22

23

24

25

receipt of the order, in accordance with the order. Upon

payment of the axes, the department shall credit the unpaid portion

of the principal amount of the taxes and record the unpaid amount of costs, penalties,
J

and interest accrued to the date of the order.
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(c) If within 3 years of the date of t order under par. (b) the

department ascertains that the taxpayer an income or owns property sufficient

to enable the taxpayer to pay the unpaid po ion of the principal amount of the taxes

t .due, including the costs, penalties and ‘nterest recorded under par. (b), the

department shall reopen the #$&#$@aw’ orde’ and order the taxpayer toiay in full
h-

the unpaid portion of the principal amount of the taxes due, including the costs,

penalties and interest recorded under par. (b). Before the entry of the order for

payment, the department shall send a written notice to the taxpayer, by certified

of the department’s intention to reopen thee-

for the appearance of the taxpayer, if the taxpayer

desires a hearing. If the department determines that the taxpayer is able to pay the

unpaid portion ofthe principal amount of the taxes due, including the costs, penalties

and interest recorded under par. (b), the department shall enter the order for

payment in full. The unpaid portion of the principal amount of the taxes due,

including the costs, penalties and interest recorded under par. (b), shall be due and

payable immediately upon entry of the order for payment in full and shall thereafter

be subject to the interest under s. 71.82 (2), as that subsection applies to delinquent

income and franchise taxes under s. 71.82, and to the delinquent account fee under

s. 73.03 (33m).

SECTION 29. 74.31(l) of the statutes is amended to read:

74.31 (1) INTEREST CHARGE. The taxation district or county which has not

settled shall pay XX% 9% annual interest on the amount not timely paid to the taxing

jurisdiction, including this state, to which money is due, calculated from the date

settlement was required.

SECTION 30. 76.13 (2) of the statutes is amended to read:
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1
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4

5
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7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

76.13 (2) Every tax roll upon completion shall be delivered to the state

treasurer and a copy of the tax roll filed with the secretary of administration. The

department shall notify, by certified mail, all companies listed on the tax roll of the

amount of tax due, which shall be paid to the department. The payment dates

provided for in sub. (2a) shall apply. The payment of one-fourth of the tax of any

company may, if the company has brought an action in the Dane county circuit court

under s. 76.08, be made without delinquent interest as provided in s. 76.14 any time

prior to the date upon which the appeal becomes final, but any part of the tax

ultimately required to be paid shall bear interest from the original due date to the

date the appeal became final at the rate of XX& 9% per year and at 1.5% per month

thereafter until paid. The taxes extended against any company after the same

become due, with interest, shall be a lien upon all the property of the company prior

to all other liens, claims and demands whatsoever, except as provided in ss. 292.31

(8) (i) and 292.81, which 1ien may be enforced in an action in the name of the state

in any court of competent jurisdiction against the property of the company within the

state as an entirety.

SECTION 31. 76.13 (2a) of the statutes is amended to read:

76.13 (Za) Taxes levied under this section shall be paid to the department in

semiannual instalments, on May 10 and November 10, on a partially estimated

basis. The May 10 payment shall be at least 50% of the total tax assessed for the

previous calendar year or 40% of the tax assessed for the current calendar year. Any

amounts not paid when due shall become delinquent and shall be subject to interest

under s. 76.14. The payment of 25% of the tax of any company may, if the company

has brought an action in the Dane county circuit court under s. 76.08, be made

without delinquent interest as provided in s. 76.14 any time prior to the date upon
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5

6 November 10.

7

8 76.28 (4) (a) If after filing the reports specified in sub. (7) and after the

9 department’s computation and assessment of license fees under sub. (2) it is

10 determined that the amount of gross revenues reported is in error, the department

shall compute the additional license fee to be paid or the amount of the overpayment11

12

13

14

of license fee to be r e f u n d e d - . If an additional license fee is due,

the department shall give notice to the light, heat and power company against whom

the license fee is to be levied. All such additional assessments and claims for refunds

15 for excess license fees paid are subject to the same procedure for review and final

16 determination as additional income or franchise tax assessments and claims for

17 refunds under ch. 71 , except that appeals of

18

19

21

22

23

denials of claims for refunds shall be made directly to the tax appeals commission

and except that the additional license fees shall become delinquent 60 days after

20 notice provided in this subsection or, if review proceedings are held, 60 days following

final determination of the review proceedings. All additional license fees shall bear

interest at the rate of X&G 9% per year from the time they should have been paid to

the date on which the additional fees shall become delinquent if unpaid.

SECTION 33. 76.48 (5) of the statutes is amended to read:24

which the appeal becomes final, but any part thereof ultimately required to be paid

shall bear interest from the original due date to the date the appeal becomes final

at the rate of &2% 9% per year and at 1.5% per month thereafter until paid.

Companies with a tax liability under this section of less than $2,000 are not required

to make semiannual payments but shall pay the full amount of taxes due on or before

SECTION 32. 76.28 (4) (a) of the statutes is amended to read:
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1

2

3

4

5

6

7

a

9
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11
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13

14

15

16

17

16

19

20

21

22

23

24

76.48 (5) Additional assessments may be made, if notice of such assessment is

given, within 4 years of the date the annual return was filed, but if no return was

filed, or if the return filed was incorrect and was filed with intent to defeat or evade

the tax, an additional assessment may be made at any time upon the discovery of

gross revenues by the department. Refunds may be made if a claim for the refund

is filed in writing with the department within 4 years of the date the annual return

was filed. Refunds shall bear interest at the rate of 9% per year and shall be certified

by the department to the secretary of administration who shall audit the amounts

of such overpayments and the state treasurer shall pay the amount audited.

Additional assessments shall bear interest at the rate of XX& 9% per year from the

time they should have been paid to the date upon which they shall become delinquent

if unpaid.

SECTION 34. 77.10 (2) (a) 1. of the statutes is amended to read:

77.10 (2) (a) 1. Any owner of forest croplands may elect to withdraw all or any

of such lands from under this subchapter, by filing with the department of natural

resources a declaration withdrawing from this subchapter any description owned by

such person which he or she specified, and by payment by such owner to the

department of natural resources within 60 days the amount of tax due from the date

of entry or the most recent date of renewal, whichever is later, as determined by the

department of revenue under s. 77.04 (1) with simple interest thereon at &2% 9% per

year, less any severance tax and supplemental severance tax or acreage share paid

thereon, with interest computed according to the rule of partial payments at the rate

of XZ% s per year. SW

SECTION 35. 77.51( ) of the statutes is created to read:
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77.51( ) “Used exclusively” means used in an exempt manner under s. 77.54

9

c9
10

11

12

13

14

15

16

17

18

19
#

20

21

22

23

24

25

(a) For an item described in s. 77.54 (5) (b), divide the number of miles the item
m i

is driven in r@fexempt manner in the year by the total number of miles the item
\

is driven in the same year. ‘tk
@

(b) For an item ot er than that which is described in s. 77.54 (5) (b), divide the
k&&

c B

&h
number of hours the i e is used in-J@exempt manner in the year by the total

r

L.s
number of hours the item is used in the same year.

J
SECTION 36. 77.54 (3) (b) 3. of the statutes is repealed.

SECTION 37. 77.54 (5) (b) of the statutes is amended to read:

77.54 (5) (b) Motor trucks, truck tractors, road tractors, buses, trailers and

semitrailers, and accessories, attachments, parts, supplies and materials therefor,

that are sold to common or contract carriers , +TI&

. . .
 and that are used exclusively> , ,

as in the business of the common or contract carriers, including the urban mass

transportation of passengers as defined in s. 71.38.

SECTION 38. 77.54 (5) (c) of the statutes is amended to read:

77.54 (5) (c) Motor vehicles which are not required to be licensed for highway

use and which are used exclusively and directly used in conjunction with waste

reduction or recycling activities which reduce the amount of solid waste generated,

reuse solid waste, recycle solid waste, compost solid waste or recover energy from

solid waste. For the purposes of this paragraph, “solid waste” means garbage, refuse,
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SECTION 38

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

,, 21

22

23

24

25

sludge or other materials or articles, whether these materials or articles are

discarded or purchased, including solid, semisolid, liquid or contained gaseous

materials or articles resulting from industrial, commercial, mining or agricultural

operations or from domestic use or from public service activities.

SECTION 39. 77.54 (6) (a) of the statutes is amended to read:

77.54 (6) (a) Machines and specific processing equipment and repair parts or

replacements thereof, used exclusively and directly used by a manufacturer in

manufacturing tangible personal property and safety attachments for those

machines and equipment.

SECTION 40. 77.54 (26m) of the statutes is amended to read:

77.54 (26m) The gross receipts from the sale of and the storage, use or other

consumption of waste reduction or recycling machinery and equipment, including

parts therefor, used exclusively and directly used for waste reduction or recycling

activities which reduce the amount of solid waste generated, reuse solid waste,

recycle solid waste, compost solid waste or recover energy from solid waste. The

exemption applies even though an economically useful end product results from the

use of the machinery and equipment. For the purposes of this subsection, “solid

waste” means garbage, refuse, sludge or other materials or articles, whether these

materials or articles are discarded or purchased, including solid, semisolid, liquid or

contained gaseous materials or articles resulting from industrial, commercial,

mining or agricultural operations or from domestic use or from public service

activities.
d

SECTION 41. 77.58 (3) (c) of the statutes is created to read:
J

77.58 (3) (c) Section 71.80 (19), as it applies to a tax return filed under ch. 71,

applies to a tax return filed under this section.



1999 - 2000 Legislature -21- LRB-2437/?

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

SECTION 42. 77.59 (4) (c) of the statutes is renumbered 77.59 (5m) and amended

to read:

77.59 (5m) A seller who receives a refund un&r-par. (a> e&b) of taxes that the

seller has collected from buyers, who collects taxes erroneouslv from buvers, or who

is entitled to a refund that is offset under sub. (5), shall return submit, the taxes and

related interest to the buyers from whom the taxes were collected&lSe~  or to the

denartment if the seller cannot locate the buvers.  within 60 davs after receiving: a

ina that the seller has collected taxes erroneouslv from the

buyers. If the seller does not submit the taxes and related interest within that period,

$& seller shall nn+l,rm  submit to the department any part of a refund or taxes that

the seller does not return submit to a buyer along with a penalty of 25% of the amount

not
G-

submitteds in the case of fraud, a penalty equal to the amount not

.
 submitted.

SECTION 43. 77.59 (5) of the statutes is amended to read:

77.59 (5) The department may offset the amount of any refund for a period,

together with interest on the refund, against deficiencies for another period, and

against penalties and interest on the deficiencies, or against any amount of whatever

kind, due and owing on the books of the department from the person el&ming  J&

is entitled to the refund. If the refund is to be paid to a buyer, the department may

also set off amounts in the manner in which it sets off income tax and franchise tax

refunds under s. 71.93 and may set off amounts for child support or maintenance or

both in the manner in which it sets off income taxes under ss. 49.855 and 71.93 (3),

(6) and (7).

SECTION 44. 77.60 (1) (a) of the statutes is amended to read:
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77.60 (1) (a) Except as provided in par. (b), unpaid taxes shall bear interest at

the rate of &2% 9% per year from the due date of the return until paid or deposited

with the department. Taxes refunded to the seller shall bear interest at 9% per year

from the due date of the return to the date on which the refund is certified on the

refund rolls. An extension of time within which to file a return shall not extend the

due date of the return for purposes of interest computation. Taxes refunded to the

buyer shall bear interest at 9% per year from the last day of the month following the

month during which the buyer paid the tax to the date on which the refund is certified

on the refund rolls.

SECTION 45. 77.60 (1) (b) of the statutes is amended to read:

77.60 (1) (b) Any unpaid taxes for a calendar year or a fiscal year resulting from

a field audit shall bear interest at the rate of U% 9% per year from the due date of

the taxpayer’s Wisconsin income or franchise tax return for that calendar or fiscal

year or, if exempt, from the 15th day of the 4th month of the year after the close of

the calendar or fiscal year for which the taxes are due to the date on which the taxes

are paid or, if unpaid, become delinquent, whichever is earlier.

SECTION 46. 77.61(3) of the statutes is amended to read:

77.61 (3)  A retailer shall use a bracket system

. r/
Cnhd or a straight mathematical comnutation. under rules

v the denartment, in collecting the amount of the tax from their the

tomers, but the use of ethe bracket system or a straight

mathematical comnutation shall not relieve the retailer from liability for payment

of the full amount of the tax levied by ss. 77.51 to 77.62.

SECTION 47. 77.87 (3) of the statutes is amended to read:
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’ SECTION 47

77.87 (3) PAYMENT. A tax assessed under sub. (1) or (2) is due and payable to

the department on the last day of the month following the date the certificate is

mailed to the owner. The department shall collect interest at the rate of &2% 9% per

year on any tax that is paid later than the due date. Amounts received shall be

credited to the conservation fund.

SECTION 48. 77.96 (5) of the statutes is amended to read:

77.96 (5) Each person subject to a surcharge under s. 77.93 shall, on or before

the due date, including extensions, for filing under ch. 71, file an accurate statement

of its gross tax liability or net business income. Payments made after the due date

under sub. (2) and on or before the due date under this subsection are not delinquent

but are subject to interest at the rate of l2% 9% per year.

SECTION 49. 77.9941(4) of the statutes is amended to read:

77.9941 (4) Sections 77.72 (l), (2) (a) and (3) (a), 77.73,77.74,77.75,77.76 (l),
1

(2) and (4), 77.77 (1) and (2), 77.785 (1) and 77.79 as they apply to the taxes unders

subch.
f-2

4
apply to the tax under this subchapter.

J
Section 77.58 (3~): as it annlies to

J
the taxes under subch. III? apnlies to the tax under this subchapter.

SECTION 50. 77.9964 (2) of the statutes is amended to read:-3

77.9964 (2) Except as provided in s. 77.9961(4), 1.74 (1) to (3), (7) and

(9), 71.75 (l), (2), (6), (7), (9) and (lo), 71.77 (1) and (4) to (B), 71.78 (1) to (4) and (5)

to (B), 71.80 (1) (a) and (b), (4) to (6), (8) to (12), (14), and (17) and-&Q to &, 71.82

(1) and (2) (a) and (b), 71.83 (1) (a) 1. and 2. and (b) l., 2. and 6., (2) (a) 1. to 3. and

(b) 1. to 3. and (3), 71.87,71.88,71.89,71.90,71.91(1) (a), (2) and (4) to (6) and 71.9312

?f

3
as they apply to the taxes under ch. 7 apTly to the fees under this subchapter.

SECTION 51. 78.68 (1) of the statutes is amended to read:
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SECTION 51

1 78.68 (1) Unpaid taxes shall bear interest at the rate of A-Z& 9% per year from

2 the due date of the tax until paid or deposited with the department, and all refunded

3 taxes bear interest at the rate of 9% per year from the due date of the return to the

4 date on which the refund is certified on the refund rolls.

5 SECTION 52. 78.68 (10) of the statutes is amended to read:

6

8

9

10

11

012

13

14 SECTION 54. 139.25 (1) of the statutes is amended to read:

15 139.25 (1) INTEREST AND PENALTIES. Unpaid taxes bear interest at the rate of

16 XI& 9% per year from the due date of the return until paid or deposited with the

17

18

19

c>20

21

22

23 139.44 (9) Unpaid taxes bear interest at the rate of XI% 9% per year from the

24 due date of the return until paid or deposited with the department, and all refunded

78.68 (10) Except as provided in ss. 78.19,78.20 (2) and 78.75 (lm) (b), s. 71.75

(2),(4)to(7)and(lO ‘.
i i

1
as it applies to the taxes under ch. 71 aTplies to the taxes under

this chapter. Section 71.74 (13)+ as it applies to refunds of the taxes under ch. 71,

applies to the refund of the taxes under this chapter and s. 71.80 (19). as it anulies

J
to tax returns filed under ch. 71. annlies to<eturns  filed under this chapter.

SECTION 53. 139.11(2r) of the statutes is created to read:

139.11(2r) WHOLE DOLLAR AMOUNTS. Section 7 1.80 (19), as it applies to a

filed under ch. 71, applies to a report filed under this subchapter.

department, and all refunded taxes bear interest at the rate of 9% per year from the

due date of the return to the date on which the refund is certified on the refund rolls.

SECTION 55. 139.38 (2r) of the statutes is created to read:

Q

-t&X
139.38 (2r) Section 71.80 (19), as it applies to a eturn filed under ch. 71,

applies to a report filed under this subchapter.

SECTION 56. 139.44 (9) of the statutes is amended to read:



5

SECTION 57. 139.82 (2r) of the statutes is created

139.82 (2r) Section 71.80 (19), as it applies to

applies to a report filed under this subchapter.

6 SECTION 58. Nonstatutory provisions.

10 ’

11

12

13

14

15

16

17

18

J 19

\/
20

21

22

23

24

71.44 (3), 71.82 (1) (a) and (

(e) 3r/and (0;\/72.
J

(5x 78.68 (l), 139.25 (l)<nd 139.44 (9) of the statutes first applies to tax returns that

25 are filed with the department of revenue on the effective date of this subsection.
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taxes bear interest at the rate of 9% per year from the due date of the return to the

date on which the refund is certified on the refund rolls.

(1) REFUNDSANDTAXESCOLLECTEDERRONEOUSLY Notwithstandingsection77.59
J

(5m) of the sta ut tes, as affected by this act, a seller who is required to submit to a

buyer a refund or a tax collected erroneously under section 77.59 (5$of the statutes,

as affected by this act, from sales that occurred after August 31,1994, but before the

effective date of this subsection shall submit that refund or tax to the buyer, or to the

department of revenue if the seller cannot locate the buyer, within 60 days after the

J
effective date of this subsection. A refund or tax that is not submitted to the buyer

or to the department of revenue within that period is subject to the penalties imposed
I/

under section 77.59 (5m) of the statutes, as affected by this act.

SECTION 59. Initial applicability.

nt of sections 50.14

erroneously on September 1, 1994.

(2) yEsT
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SECTION 59

1 (3) MARRIED PERSONS TAX LIABILITY, The treatment of section 71.10 (6) (a) and

2
J

(b) &d(6m) (a) ofthe s a u est t t fi trs applies to collection activity that commences on

3 the effective date of this subsection.

4
r/

(4) WITHHOLDING REPORTS. The treatment of section 71.65 (5) (a) 1. of the

5 statutes first applies to withholding reports that are due on January 31,200O.

a
6 (5) WHOLEDOLLARAMOUNTS. Thetreatmentofsectio

/
7 0 (lmfi7.58 (3) (6, 77.9941 (&77.9964 <s), 78.68 ( 139.38 (2ry

8 and 139.82 (2F(of the statutes first applies to returns or reports that are

9 department of revenue on the effective date of this subsection.

10

11

SECTION 60. Effective dates. This act takes effect on the day after publication,

Thetreatmentofsections

of the statutes
4

takes effect on
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Tom Ourada:

Please review this draft carefully to ensure that it conveys
of absolving a taxpayer from taxes, penalties or interest, an “unreasonable”
error@ Is it necessary to provide that items that are idle
included in calculating “other use” for purposes of the
If an item is idle or being repaire isn’t being used. If you have any
questions, please contact me.

__

Joseph T. Kreye
Legislative Attorney
Phone: (608) 266-2263
E-mail: Joseph.Kreye@legis.state.wi.us
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May 5,1999

Tom Ourada:

Please review this draft carefully to ensure that it conveys your intent. For purposes
of absolving a taxpayer from taxes, penalties or interest, what is an “unreasonable”
error? Is it necessary to provide that items that are idle or being repaired are not
included in calculating “other use” for purposes of the sales tax and use tax
exemptions? If an item is idle or being repaired, it certainly isn’t being used. If you
have any questions, please contact me.

Joseph T. Kreye
Legislative Attorney
Phone: (608) 266-2263
E-mail: Joseph.Kreye@legis.state.wi.us
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Tommy G. Thompson
Governor

Cate Zeuske
Secretary of Revenue

June 2,1999

TO: Joe Kreye, LRB

9,;e
FROM: Sherrie Gates-Hendrix

SUBJECT: LRB 2437/Pl

I’m attaching some comments on LRB 2437 from our legal staff and some
technical comments from Clay Seth from the IS&E Division. I think they are pretty self-
explanatory.

I also have one other thing we’d like to fold into this draft - adding definitions of
“pay” and “sign” to the alternate fuel and tobacco products tax statutes. Attached is a
page summarizing what we’d like.

I’m also attaching some pages from the draft marked with specific changes and 3
pages of comments that explain most of these changes. Some of these changes occur
in the same sections that Clay’s memo addresses - I hope this is not too confusing.

If you have any questions on any of this, you can call either Clay Seth (6-8920) or
Vicki Gibbons (6-3873). Or you can call me (7-1262) although they know the material
far better than I do.

Thanks !



Wisconsin Department of Revenue
IS&E Division
June 11, 1998

TITLE: Add definitions of “pay” and “sign.”

DESCRIPTION OF CURRENT LAW AND PROBLEM:

When the definition for File, Pay, and Sign were added to the various Excise Tax Statutes, Pay
and Sign were not added to s. 78.39 Alternate Fuel and Sign was not added to s. 139.75
Tobacco Products Tax.

RECOMMENDATION:

Add the definition for Sign and Pay to s. 78.39, and Sign to s. 139.75.

FISCAL/ADMINISTRATIVE IMPACT:

This proposal has no fiscal effect. This proposal adds statutory language which was not

ti.

/v
previously included.

6 q

DRAFTING INSTRUCTIONS:.

78.39d
(5m)“Pay” means mail or deliver funds to the department or, if the department prescribes
akother  method of payment or another destination, use that other method or submit to that other
destination.

(5H) “Sign” means write one’s signature or, if the department prescribes another method of
authenticating, use that other method.

139.75
(9m) “Sign” means write one’s signature or, if the department prescribes another method of
authenticating, use that other method.

EFFECTIVE DATE:

Day after publication.

PERSON TO CONTACT: Tom Reid, (608) 266-8474

Prepared by: John Nordlie, (608) 267-3556, et!&+
June 11, 1998
e:\legislation\definitions
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. --* CORRESPONDENCE/MEMORANDUM STATE OF WISCONSIN

Department of Revenue

Date: May 17, 1999

To: Sherrie Gates-Hen&ix

From: Clay Seth

Subject: Comments on Taxpayer Friendly Bill - LRB 2437/Pl

Introduction - page 1, line 12 & 13:

Change “compromising delinquent income and franchise taxes” to “reducing nondelinquent
taxes.”

Analysis by the LRB -

1) Sales and Use Taxes - page 3:

“Goods” in the first paragraph of this section should be “tangible personal property and taxable
services”
“Goods” in the second paragraph of this section should be “tangible personal property”

The last paragraph of the sales and use tax analysis should make it clear that the penalty is
only imposed if the seller fails to return the tax and related interest to the buyer, or the
department if the buyer cannot be located, within the time period. No penatty will be imposed
if the taxes and interest are returned to the department within the 60-day period.

2) Other Taxation - pages 3 and 4:

Interest Rate on Unpaid Taxes - delete paragraph since this proposal will not be pursued.

Rounding - This bill should require a taxpayer to round dollar amounts to the nearest whole
dollar at the reauest of the deoartment of revenue.

Law

1) Delete all references in LRB 2437/Pl to changing interest rate from 12% to 9% (too costly).

2) Sections 4 and 9:

The intent of the recommended change was to provide that persons who make estimated tax
payments for 1999 would not be required to include the amount of the prior year surcharge
when basing the amount of this payment on the prior year’s tax.

This bill does not appear to accomplish this. By keeping the reference to the surcharge in sets.
71.09(l)(b) and 71.29(l)(b),  “tax shown on the return for the preceding year” could be
interpreted to include the surcharge.

1



This could be clarified by also amending sets. 71.09(13(a)2 and 71.29(9)(a)2 to provide that
“For purposes of this subdivision, for taxable years ending after April 1, 1999, tax shown on the
return for the preceding year does not include the surcharge imposed under sec. 77.93.

3) Section 11:

Various reports are discussed in sub. (3) (a). It should be clarified that the extension applies
only to the annual report due January 31. In addition, sub. (3) (b) does not discuss the annual _
report and should not be part of the amendment. However, sub. (3) (d) does essentially restate
the language relating to the annual report due January 31, and the amendment should therefore
reference par. (d). Suggested language for 71.65(5)(a)l. is as follows: “Thirty days for filing a
wage statement under sub. (1) or an annual withholding report under sub. (3)(a) or (d).”

4) Section 12:

71.80(19)(b) of the statutes is repealed. While it is proper to repeal the election not to use whole
dollar amounts, sec. 71.80(19)(a) needs to be amended to allow the department to require

// rounding.

Section 71.80(19)(c) contains language that could be interpreted as saying that the rounding
requirement only applies to the total amount shown on the bottom of a return, such as the total
amount owed or overpaid. The following is a suggested amendment: “(c) Inapplicability to
computation of amount. Paragraph (a) does not apply to items which must be taken into
account in making the computations necessary to determine#+&&l  an amount required to be
shown on a form, statement or other document but applies only to such final amount.”

5) Section 27:

Retain section 73.03(47) and create section 73.03(47a) as follows:

73.03(47) (Retain) To absolve a taxpayer of liability for interest and penalties if the taxpayer
shows that the liability resulted because he or she relied on an erroneous, written statement
made by an employe of the department of revenue acting in an official capacity and the taxpayer
had given the employe adequate and accurate information.

73.03(47a) To absolve a taxpayer of liability for interest and penalties if the taxpayer shows that
the liability resulted from an unreasonable delay by an employe of the department of revenue
acting in an official capacity performing a ministerial or managerial act, and where no significant
part of the delay can be attributed to the taxpayer and/or the taxpayer’s representative.

6) Section 35:

Page 19 - Suggest removing the reference to s. 77.54 on lines 20 to 21. Otherwise, an item
may be used for manufacturing (exempt under s. 77.54) and also rented out to third parties.
The use of the item for “resale” is not exempt under s. 77.54, but is simply a nontaxable use of
the item based on sets. 77.51(14)(intro.) and (18), Wis. Stats.

2
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Example: An item of tangible personal property is used in manufacturing 60% of the time (use
is exempt under s. 77.54) and is rented to third parties 40% of the time (purchases of items
which will be rented out are not exempt from tax under s. 77.54, but are simply not taxable
based on sets. 7751(14)(intro) and (18) Wis. Stats. Since this item is only used 60% of the
time in a manner which is exempt under s. 77.54, will this invalidate the exemption?

It is recommended that as long as the item is not used in a taxable manner, the exemption will
not be invalidated even though the “other use” of the item was not exempt under s. 77.54, but is
instead simply not taxable based on sets. 7751(14)(intro) and (18) Wis. Stats.

Suggested language: “Used exclusively,” means used in a nontaxable manner for at least 95%
of the total use of the item in the taxable year.

Page 19 line 21, page 20 lines 2, 3, 5 and 6 - Does “year” mean “calendar year,” “fiscal year,” or
“taxable year.” I would suggest that “year” be changed to “taxable year” and “taxable year” be
specifically defined or tied into the definition of “taxable year” provided in the income tax statutes

Page 19 - Suggest splitting lines 20 to 23 into 2 sentences: The first sentence would state that
“used exclusively” means.. . The second sentence would state that “Unless a person receives
prior written approval from the department of revenue, the percentage of use shall be computed
as follows:”

Page 20, line 1 - Change “For an item described in s. 77.54(5)(b)” to “For motor trucks, truck
tractors, road tractors, buses, trailers, semitrailers and other highway vehicles” since only some
of the items are exempt under s. 77.54(5)(b).

Page 20, line 4 - Change “For an item other than that which is described in s. 7754(5)(b)”  to
“For machinery, equipment, non-highway vehicles and other items not identified in (a) above,”

7) Section 42:

Page 22, line 2 - Rather than the date received, use the date of the refund. The department will
not be able to verify the date the refund is received, which depends of delivery by the Postal
Service. However, the refund date is a date certain.

Page 22, line 3 - Insert that the 60-day period in the case of an offset of a refund (since there is
no refund date) is from the date of the offset.

Page 22, lines 4 through 9 - Insert “to the department or buyers” after “interest” on line 4.
6.lnsert “or department” after “buyer” on line 7.

Lines 2 through 6 on page 22 should read as follows: “department if the seller cannot locate the
buyers, within 60 days after the date of refund or offset or after discovering that the seller has
collected taxes erroneously from the buyers. If the seller does not submit the taxes and related
interest to the department or buyers within that period, the seller shall submit to the department
any part of a refund or taxes that the seller does not submit to a buyer or the department along
with a penalty of 25% of the amount. ..‘I

The department wants to make it clear that if a seller is unable to return the tax and interest to
buyers, but does return it to the department within the 60-day period from the date of the refund,
offset, or discovery of erroneous collection, no penalty is imposed. It is only when the seller has
not returned the tax and interest to either the department or the buyer within the 60-day period

3
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that a penalty should be imposed.

While it is clear in the nonstatutory provision that a penalty is only due when tax and interest are
not returned to either party, that provision will not follow with statutory language that interested
persons will read in future years. Therefore, the statute should be just as clear.

8) Section 46:

Page 23 - Add the word “either” between “use” and “a” on line 12 and change “a” to “the”

Page 23 - Change “in collecting the amount of tax from the retailer’s customers” to “in
determining the amount of tax the retailer may collect from the retailer’s customers” - -5

initial Applicability
~tb *&,Tfpw

--/- .A
4 f2 &” : Ii

Delete all of paragraph (2) Interest on Unpaid Taxes since the interest rate changes are being
deleted.

The effective date language of paragraph (3) Married Persons’ Tax Liability is different that what
the department had requested. The department wanted this change to apply to any liability
(whether such liability arose before or after enactment of this change). This draft provides that it
is effective only with respect to collection activity that commences after the effective date of the
bill. This raises questions as to how it applies to amounts that become delinquent before
passage of the bill, but are subject to continuing collection activity after passage (for example, 1
installment payments). It is recommended that the effective date language read the same as the
federal effective date language as follows: “The treatment of section 71.10(6)(a) and (b) and
(6m)(a)  of the statutes applies to any liability for tax arising after the date of enactment of this
Act and any liability for tax arising on or before such date but remaining unpaid as of such date
The 2 year period under subs. (b)(l)(E) or (c)(3)(B) of sec. 6015 of the Internal Revenue Code
as referenced in sec. 71.10(6)(a) shall not expire before the date which is 2 years after the date
of the first collection activity after the date of enactment.”

Delete paragraph (5) Whole Dollar Amounts - By changing the law to require rounding at the
request of the department of revenue, the effective date can be day after publication.

cc D. Hardt

4



1. Section 35, page 20, lines l-3 [s. 77.51 (22m) (a)] -- the inclusion of trailers and
, ’ semitrailers under s. 77.54 (5)(b) raises a question as to whether things that are “pulled”

would be considered as “driven.” We may want to add “or in the case of trailers and
semitrailers, hauleo” after “driven” in line 2.

7 2. Section 42, page 21, line 24 [s. 77.59 (5m)] - replace the term “taxes” on line 24 with
/ “monies” [or alternatively, “monies represented to the customer as taxes”]. If the seller
/ collected money in error, it may not have been taxes. The original proposal was designed

to remedy a situation where a retailer of telecommunications services imposed a tax that
did not exist on customers and then refused‘to refund it.

3. Following from #2, Nonstatutory language, Section 58, beginning page 25, line 25 - remove
“is required to submit to a buyer a refund or a tax” and replace it with “who receives a
refund of tax or holds monies collecfed as faxes erroneously”. The language here appears
to be redundant. In addition, the retroactive nature of this proposal may be seen as a
taking without due process. and may result in litigation. Q (

4. Following from #2, Initial Applicability, Section 59, page 26, line 11, change “taxes” to
5’ .”ponies or taxes’ or alternatively, “monies”.



CORRESPONDENCE / MEMORANDUM State of Wisconsin
Office of Legal Services l Department of Revenue

DATE: May 18,1999

TO: Bob Hackman

FROM: Robert C. Stellick, Jr.

SUBJECT: Taxpayer Friendly bill-- LRB-2437/Pl

Section 35, paqe 20, 67751(22m)(a)--we create a standard for .54(5)(b) items by miles /,p /

driven divided by total number of miles driven. .54(5)(b) includes trailers and semitrailers which

are not “driven”, but hauled or pulled, since they do not have traction motors. Should we add
,

“or in the case of trailers and semitrailers, hauled”?

Section 35, page 20, 877.51(22m)(b)-do we intend to exclude “storage” from the number

of hours of use? Currently, we do since the definition of “use” in .51(22)(a) does. Excluding

storage would be ‘consistent with (22m)(a), which relies on “driven”, but it could result in taxation

if the item-heavy-lift crane--is seldom used, but the noncomplying use is more than 5% of total

“use”. I am thinking of the Fort Howard Paper case-CCH,n202-975, 1988, where the TAC

exempted a crane used in production as well as maintenance because the machine it serviced

was run.24 hours/day and 7dayslweek. Do we need to emphasize “use”, not just available for

“use”, as the Commission did? I also am uncomfortable with putting another variant of the term

“use” into the statutes again-and would prefer a term like “operated”, if that is the sense we

wish to employ.

Section 42, oaoe 21, 87759(5m)--the term “taxes” in “who collects taxes erroneously from

buyers” is a’ misnomer--if the monies were erroneously collected, they may not. be “taxes”. This

legislation was to remedy a situation where a retailer of telecommunications services “imposed” \r
,‘l~ (

a tax on his customers which did not exist and refused to refund it to the customers--and I 9 3

P
n c



opined that the Department could not force a refund. It is now a broader proposal. But at its

heart, the question remains whether we can argue that the retailer collected “taxes” when the

statutes do not impose a liability. Should we use “monies identified to the customer as taxes”,

or something similar?
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SECTION 35 \;.

(a) For an item described in s. 77.54 (5) (b), divide the number of miles that the
,* ‘:$.,\>
w!

item is driven&n an exempt manner in the year by the total number of miles that the
or ifi &cd w%h-h +y@i &&-&as,  h&d

item is driven in the same year.

(b) For an item other than that which is described in s. 77.54 (5) (b), divide the

number of hours that the item is u
Q-$7

in an exempt manner in the year by the total
OQ&A c

number of hours that the item is used in the same year.

SECTION 36. 77.54 (3) (b) 3. of the statutesis repealed. ’

SECTION 37. 77.54 (5) (b) of the statutes is amended to read:

77.54 (5) (b) Motor trucks, truck tractors, road tractors, buses, trailers and

semitrailers, and accessories, tittachments, parts, supplies and materials therefor,

that are sold to common or contract carriers ,
. . .

 and that are used exclusively, , ,

as in the business of the common or contract carriers, including the urban mass

transportation of passengers as defined in s. 71.38.

SECTION 38. 77.54 (5) (c) of the statutes is amended to read:

77.54 (5) (c) Motor vehicles which are not required to be licensed for highway

use and which are used exclusively and directly &-sed in conjunction with waste

reduction or recycling activities which reduce the amount of solid waste generated,

reuse solid waste, recycle solid waste, compost solid waste or recover energy from
,

solid waste. For the purposes ,of this paragraph, “solid waste” means garbage, refuse,

sludge or other materials or articles, whether these materials or articles are

discarded or purchased, including solid, semisolid, liquid or contained gaseous
.

materials or articles resulting from industrial, commercial, mining or agricultural

operations or. from domestic use or from public service activities.

SECTION 39. 77.54 (6) (a) of the statutes is amended to read:



/
,,’ c”’ 2 1999 - 2000 Legislature

1

2

3

4

5

6

7

8

9

10

11

12

14

15

16

17

18

19

20

21

22

23

24
.,’
‘& 25

,I

LRB-2437fPl
1'1

-21- JK:kmg:mrc  ,)
SECTION 39 I

77.54 (6) (a) Machines and specific processing equipment and repair parts or

replacements thereof, used exclusively and directly used by a manufacturer in

manufacturing tangible personal property and safety attachments for thoseI

machines and equipment. 1’

SECTTON  40. 77.54 (26m)  of the statutes is amended to read:

77.54 (26m)  The gross receipts from the sale of and the storage, use or other

consumption of waste reduction or recycling machinery and equipment, including

parts therefor, used exclusively and directly used for waste reduction or recycling

activities which reduck the amount of solid waste generated, reuse solid waste,

recycle solid waste, compost solid waste or recover energy from solid waste. The

exemption applies even though an economically useful end product results from the

use of the machinery and equipment. For the purposes of this subsection, “solid

waste” means garbage, refuse, sludge or other materials or articles, whether these

materials or articles are discarded or purchased, including solid, semisolid, liquid or

contained gaseous materials or articles resulting from industrial, commercial,

mining or agricultural operations or from domestic use or from public service

activities.

SECTION 41. 77.58 (3) (c) of the statutes is created to read:

,77.58 (3) (c) Section 71.80 (19), as it applies to a tax return filed under ch. 71,

applies to a tax return filed under this section.

SECTION 42. 77.59 (4) (c) of the statutes is renumbered 77.59 (5m) and amended

to read:

77.59 (5m) A seller who

seller has collected from buyers, who

is entitled to a refund that is offset under sub. (5), shall return&?& th

/f@~;e)
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related interest to the buyers from whom the/r-‘-

the seller shall B&H=R subm& to the d

not e submitted or. in the case of fraud, a penalty equal to the amount not

i3 .  submitted.

9 SECTION 43. 77.59 (5) of,the statutes is amended to read:

10 77.59 (5) The department may offset the amount of any refund for a period,

11 together with interest on the refund, against deficiencies for another period, and

12 against penalties and interest on the deficiencies, or against any amount ofwhatever

13 kind, due and owing on the books of the department from the person eAaim&g who

14 Bs entitled to the refund. If the refund is to be paid to a buyer, the department may

15 also set off amounts in the manner in which it sets off income tax and franchise tax

16 refunds under s. 71.93 and may set off amounts for child support or maintenance or

17 both in the manner in which it sets off income taxe$ under ss. 49.855 and 71.93 (3),

18 (6) and (7).

19 SECTTON  44. 77.60 (1) (a) of the statutes is amended to read:

20 77.60 (1) (a) Except as provided in par. (b), unpaid taxes shall bear interest at

21 the rate of A-2$& a per year from the due date of the return until paid or deposited

22 with the department. Taxes refunded to the seller shall bear interest at 9% per year

23 from the due date of the return to the date on which the refund is certified on the

24 refund rolls. An extension of time within which to file a return shall not extend the

25 due date of the return for purposes of interest computation. Taxes refunded to the
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SECTION 52

this chapter, Section 71.74 (l3), as it applies to refunds of the taxes under ch. 71,

applies to the refund of the taxes under this chaptermpplies

rn fil r this chanter.

SECTION 53. 139.11(2$  of the statutes is created to read:

139,11(2r)  WHOLE DOLLAR  AMOUNTS. Section 71.80 (19), as it applies to a tax

return filed under ch. 71, appligs to a report filed under this subchapter.

SECTION 54. 139.25 (1) of the statutes isamended to read:

139.25 (1) INTEREST AND PENALTIES. Unpaid taxes bear mterest  at the rate of

4-2~46 a per year from the due date of the return until paid or deposited with the

department, and all refunded taxes bear interest at the rate of 9% per year from the

due date of the return to the’date on which the refund is certified on the refund rolls.

SECTION 55. 139.38 (2r) of the statutes is created to read:

139.38 (2r) Section 71.80 (19), as it applies to a tax return filed under ch. 71,

applies to a report filed under this subchapter.

SECTION 56. 139.44 (9) of the statutes is amended to read:

139.44 (9) Unpaid taxes bear interest at the rate of XE& $!?I&  per year from the

due date of the return until paid or deposited with the department, and all refunded
!

taxes bear interest at the rate of 9% per year from the due date of the return to the

date on which the refund is certified on the refund rolls.

SECTION 57. 139.82 (2r) of the statutes is created to read:

139.82 (2r) Section 71.80 (19), as it applies to a tax return filed under ch. 71,

applies to a report filed under this subchapter.

SECTION 58. Nonstatutory provisions.

(1) REFUNDS AND TAXES COLLECTED ERRONEOUSLY Notwithstanding section 77.59
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ollected erroneously under section 77.59 (5m) of the statutes,

as affected by this act, from sales that occurred after August 31,1994, but before the

effective date of this subsection shall submit that refund or tax to the buyer, or to the

department of revenue if the seller cannot locate the buyer, within 60 days  after the

effective date of this subsection. A refund or tax that is not submitted to the buyer

or to the department of revenue within that period is subject to the penalties imposed

under section 77.59 (5m) of the statutes, as affected by this act.

SECTION 59. Ijnitial applicability.

(1) REFTJNDSAND'
a

TV
s

9"
OLLECTED ERRONEOUSLY. The treatment of sections 50.14

(4), 73.01(4) (a) and 77.$9 (4) (c) and (5) of the statutes first applies retroactively to

refunds that were due on sales that first occurred on September 1,1994, and toQtaxes

first collected,erroneously on September 1, 1994. Inbflieb 6/- r(. .

(2) INTEREST ON UNPAID TAXES. The treatment of sections 71.03 (7) (intro.), 71.24 c

(7) (intro.), 71.44 (3), 71.82 (1) (a) and (c) and (2) (b) and (d), 71.84 (1) and (2) (a) and

(c), 71.91(6) (e) 3. and (f3 5., 72.225 (I), 72.23,77.10 (2) (a) l., 77.60 (1) (a) and (b), _

77.87 (3), 77.96 (5), 78.68 (l), 139.25 (1) and 139.44 (9) of the statutes first applies

to tax returns that are filed with the department of revenue on the effective date of

this subsection.

(3) MARRIED PERSONS TAX LIABILITY. The treatment of section 71.10 (6) (a) and

(b) and (6m) (a) of the statutes first applies to collection activity that commences on

the effective date of this subsection. ’

(4) WITHHOLDING RJSPORTS. The treatment of section 71.65 (5) (a) 1. of the

statutes first applies to withholding reports that are due on January 31,200O.

(5) WHOLE DOLLAR AMOUNTS. The treatment of sections 71.80 (19) (b), 72.30

(lm), 77.58 (3) (c), 77.9941 (4), 77.9964 (2), 78.68 (lo), 139.11 (2r), 139.38 (2r) and
‘c.
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July 8, 1999

Sherrie Gates-Hendrix, Clay Seth and Vicki Gibbons:
1. I did not replace the word “goods” in the analysis with “tangible personal property”

because “tangible personal property” is a legal term with no “common” meaning. The
purpose of the analysis is to describe clearly, in understandable language, the
substance and effect of a legislative proposal..

2. I did not add definitions for “pay” and “sign” because the proposed definitions are
not more specific than the generally recognized meanings of “pay” and “sign” and the
meaning of both words should be apparent from the context in which they are used.
In addition, the department of revenue (DOR) already has the authority, under section
227.11 of the statutes, to promulgate rules regarding how a taxpayer may “pay” DOR
and how a taxpayer may “sign? a form required by DOR.

3. I did not amend section 71.80 (19) (a) of the statutes because the plain language
of that paragraph, as it currently exists, requires rounding the dollar amount on a
form, statement or document to the nearest whole dollar. Also, I think section 71.80
(19) (c) of the statutes does state that section 71.80 (19) (a) of the statutes applies only
to the total, final amount on any form, statement or document. Therefore, the bill now
repeals section 71.80 (19) (c) of the statutes. Is this consistent with your intent?

4. Regarding section 73.03 (47) of the statutes, the inclusion of “ministerial or
managerial act” seems redundant. If a DOR employe is acting in a official capacity,
what other acts can the employe perform that aren’t either ministerial or managerial?
The recommended language regarding a delay caused in “significant part” by the
taxpayer or the taxpayer’s representative also seems redundant. If the acts of the
taxpayer or the taxpayer’s representative are significant in causing a delay, the
taxpayer, presumably, will not be able to show that a DOR employe caused the delay.
In addition, who is included in the definition of a taxpayer’s representative?

5. Unless otherwise defined, the term “year” refers to the calendar year. See section
990.01(49)  of the statutes. Because the sales and use tax returns and payments under
section 77.58 of the statutes are based on the calender year, is it appropriate, or
practical, to base the “use” calculation under section 77.51 (22m) of the statutes on
anything but the calendar year? .

6. Finally, I made the recommended change to the initial applicability related to tax
liability. However, the recommended change related to the two-year period for
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applying for relief is a substantive modification of sections 66 (c) and 6015 (b) and (c)
of the Internal Revenue Code and, therefore, belongs in the text of the statutes. The
recommended modification to the Internal Revenue Code is contained in section 71.10
(6) (e) and (6m) (c) of the statutes, as created by the bill. Please review those sections
carefully to ensure that they are consistent with your intent. Ifyou have any questions,
please contact me.

Joseph T. Kreye
Legislative Attorney
Phone: (608) 266-2263
E-mail: Joseph.Kreye@legis.state.wi.us







CORRESPONDENCE/MEMORANDUM STATE OF WISCONSIN.5. Department of Revenue

Date: August 2, 1999

To:

From:

Sherrie Gates-Hen&ix

Clay Seth

Subject: Comments on Taxpayer Friendly Bill - LRB ?437/P2

The following comments are compiled from various department personnel who initiated the
proposals: -y$55&)

Response to Joseph Kreve’s memo dated Julv 8,1999 Lb@- v@7c

/
Wssfz]  ;

Definitions of “Pav” and “Siqn” - I believe these definitions were added to other Chapters \
so we thought they should be in alternate fuel and tobacco products tax too. LT

Rounding: Section 71.80(19) - The amendment does not accomplish what we want here. fq slfs,)

We will require rounding in one tax type at a time as we implement our integrated tax
system. The law needs to state that the Department is permitted to require rounding, not 14 /b>to 4
that the bill requires rounding at one point in time. Th” repeal of Section 71.80(19)(b) and
(c) is/appropriate. I

request for a law change. The proposed law is going to cause more problems than the law
we have in Section 73.03(47). &A‘Ur\

? 1/b

lvinn Taxpavers of Interest and Penalties: Section 73.03(47) -We are eliminating bur

7

‘TbP’
‘

introduction -
of (c

1, line 10 -change I‘... reducing nondelinquent income and franchise taxes.. . .” to
. . . ..reducing nondelinquent taxes. ..’ This provision applies to all taxes.

Analvsis  bv the LRB -

Taxes - page 1

2)

J4

2, b)

IS’ paragraph, line 2 - change “ . . .to reduce delinquent income or franchise taxes,. . . ..n to
u . . . . . to reduce delinquent taxes,. . . .”

Sales & Use Taxes - page 3

“Goods” in the first paragraph of this section should be “tangible personal property and
taxable services” - I recommended this change the last time I reviewed this bill and the
drafter indicated in his memo that “... ‘tangible personal property’ is a legal term with no
“common” meaning.. .n My question is: Does the term “goods” also include “services”? If
not, then “services” should be added to make it clear that the change applies to the
imposition of tax on both tangible personal property and taxable services.

3rd paragraph, 4’h line. - recommend that the sentence read “....could not be passed on
w or face a penalty,”



Law
-+
1dSection 7 - Section 71 .I 0(6)(e) created in section 7 of this draft is not exactly what the
department had requested. As drafted, sec. 71 .I 0(6)(e) provides, in part, that relief is available
“within 2 years after the date on which the department begins collection activities on such
liability.. . . . . ,‘I.

What was requested was that this limitation be “2 years after the date of the first collection
activity after the date of enactment”.

To illustrate the different result obtained under the two versions, assume this provision
becomes law on October I,1999 and is being used by a taxpayer whom the department first
took collection against on June 15, 1998. The first collection activity taken by the department
after October 1 is taken on October 15, 1999.

As drafted, the limitation in question would expire on June 14, 2000 for the taxpayer in the
example I have provided. Of course the taxpayer could still use the other limitation provided by
sec. 71.10(6)(e). That limitation will not expire until 2 years after the bill becomes law, which in
this example would be September 30, 2001.

As proposed by the department, the limitation in question would not expire for the taxpayer in
the example until October 14, 2001 (which would be later than the date on which the other
limitati‘on provided in sec. 71.10(6)(e) expires).

2) Section 14 - Renumbered section 71.80(19) should read “Rounding amounts. At the
request of the department any amount required to be shown on a form prescribed . . . . ..I’

ThiJ would allow the department to require rounding at its request, but not in all cases,

) Section 20 - Delete the amended language to section 73.03(47).

Section 22 -

Page 11, lines 9, 13, 14, 16 and 17 - Does “year” mean ycalendar year,” “fiscal year,” or
“taxable.year.” I would suggest that “year” be changed to “taxable year” and “taxable year”
be specifically defined or tied into the definition of “taxable year” provided in the income tax
statutes. If this “tie-in” is not made, a taxpayer whose tax year is other than a calendar year
(e.g. ALL fiscal filers with year-ends other than 12131) would be required to keep their
records for determining “exclusive use” of a particular item on a calendar year basis while all
of their other books and records are kept on a fiscal year basis.

The drafter stated in his July 8, 1999 memo that “Because the sales and u,se tax returns
and payments under section 77.58 are based on the calendar year, is it appropriate, or
practical, to base the “use” calculation.. . on anything but the calendar year.” That is not a
correct statement. In fact, a taxpayer whose fiscal year runs from May 1 through April 30
and who is required to file on a quarterly basis for sales tax purposes, would file their
returns based on each quarter of their fiscal year (i.e., fiscal quarters for this taxpayer (April
30 year-end) would be May-July, August-October, November-January and February-April),
rather than calendar year quarters.



b) Same suggestion/comment as last draft - Page. 11, lines 8 through 11 - Suggest splitting
.-_ lines-8 through 11 into 2 sentences: The first sentence would state that “used exclusively”

means...” The second sentence would state that “Unless a person receives prior written
approval from the department of revenue, the percentage of use shall be computed as
follows:” I think this is clearer than the language reflected in the current draft.

c) Page II, line 13 - The phrase “or hauled” was only included on line 13. Shouldn’t it also
have been included on line 14 between “driven” and “in.” 3

5) Section 31 -

/a) Syme comment as last draft - Recommend adding the word “either” between “use” and “a”

J

bn page 14, line 7 of the draft.

b) Same comment as last draft - On lines 9 & 10, change “in collecting the amount of tax from
the retailer’s customers” to “in determining the amount of tax the retailer may collect from
the retailer’s customers”. The bracket system or straight mathematical calculation are used
to determine the amount of tax that may be collected from the customer, not simply in
collecting the tax.

3
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A.N ACT to repeal 71.80 (19) (a) (title), 71.80 (19) (b), 71.80 (19) (c) and 77.54 (3)

(b) 3.; to renumber 71.80 (19) (a); to renumber and amend 77.59 (4) (cl; to

amend 50.14 (4), 71.09 (1) (b), 71.09 (13)(a) 2., 71.10 (6) (a), 71.10 (6) (b), 71.10

(6m) (a), 71.29 (1) (b), 71.29 (9) (a) 2., 71.65 (5) (a) l., 73.01 (4) (a), 73.03 (47),

77.54 (5) (b), 77.54 (5) (c), 77.54 (6) (a), 77.54 (26m), 77.59 (5), 77.61(3),  77.9941

(4), 77.9964 (2) and 78.68 (10); and tocreate 20.566 (1) (hd), 71.10 (6) (e), 71.10

(6m) (c), 71.80 (21), 72.30 (lm), 73.13, 77.51 (22m), 77.58 (3) (c), 139.11 (2r),

139.38 (2r) and 139.82 (2r) of the statutes; relating to:

*the liability of married persons filing a joint income

tax return,
/-J

reducing nondelinquent Xinc~mG~CFa@A$@$$&~  taxes, rounding

f

dollar amounts to whole dollars on all tax returns, allowing a mathematical

computation of sales and use taxes, items used exclusively for tax-exempt

13 purposes, paying taxes with a credit card, extending the time for filing a tax

14 withholding



1999 - 2000 Legislature -2- LRE2437iP2
JK:kmg:mrc

1 computation of estimated tax payments, granting rule-making authority,

2 making an appropriation and providing a penalty.

-. ‘i

Analysis by the Legislative Reference Bureau
REDUCING TAXES

Under current law, any taxpayer may petition the department of revenue
(DOR) ‘to reduce delinquent A$&-@&&&d~Wae  taxes, including any applicable d
costs, penalties and interest. If DOR determines that the taxpayer is unable to pay
in full the amount due, based on an examination of the taxpayer under oath, the
taxpayer’s financial statements and any other information required by DOR, DOR
determines the amount that the taxpayer is able to pay and then enters an order
reducing the taxes, costs, penalties and interest owed by the taxpayer.

Ifwithin three years from the date on which DOR enters the order that reduces
the taxpayer’s taxes DOR determines that the taxpayer has an income or owns
property that is sufficient to enable the taxpayer to pay the remainder of the original
delinquent taxes, including costs, penalties and interest, DOR must reopen the order
and order the payment in full of such taxes, costs, penalties and interest.

This bill expands current law so that DOR is authorized to reduce any taxes,
costs, penalties and interest that are due from a taxpayer, regardless of whether the
taxes, costs, penalties and interest are delinquent.

INCOME AND FRANCHISE TAXES

Under current law, spouses that file a joint income tax return are both liable for
the payment of any tax related to that return. However, DOR may relieve a person
of any tax liability related to a joint return, in a manner specified by the Internal
Revenue Code and adopted by this state. Generally, DOR may relieve a person of any
tax liability related to a joint return if the person’s spouse did not notify the person
of any tax liability or understatement of taxes related to the joint return. This bill
corrects an outdated reference to the sections of the Internal Revenue Code that
relate to a spouse’s tax liability for a joint income tax return. The bill also requires
a spouse to apply for relief from tax liability within two years from the date on which
DOR begins collection activities on the spouse’s tax liability or within two years from
the effective date of the provision, whichever is later.

Under current law, an employer is required to deduct and withhold state income
taxes from an employe’s pay and to deposit those taxes with DOR on a quarterly
basis. An employer must also file a tax withholding report with DOR on a monthly,
quarterly or annual basis. Under current law, DOR cannot grant an employer an

#extension for filing such a report. Before 1999, DOR could grant a 30-day extension
for filing a withholding report to an employer who showed good cause for granting
that extension. This bill restores the prior law which allowed DOR to grant such an
extension.

. Under current law, a temporary recycling surcharge is imposed on a business
or a corporation based on the net income of a business or the gross tax liability of a
corporation. The temporary recycling surcharge amount that a business or
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corporation paid in the previous taxable year is included in the calculation to
determine the estimated tax payments that are due from a business or corporation
for the current taxable year. The temporary recycling surcharge will not be imposed
on a business or a corporation for taxable years ending after April 1, 1999. Under
this bill, the temporary recycling surcharge amount will not be included in the
calculation to determine the estimated tax payments that are due from a business
or corporation for taxable years ending after April 1, 1999.

%LES AND USE TAXES

Under current law, a retailer is required to use a bracket system, as determined
by DOR, to compute the sales or use taxes that the retailer must collect from the sale
of goods and services. Under this bill, a retailer may also use a straight mathematical
computation, under rules promulgated by DOR, to compute the sales or use taxes
that the retailer must collect from the sale of goods and services.

Under current law, the sales of certain goods are exempt from the sales and use
taxes if those goods are used exclusively for a particular purpose. This bill clarifies
the scope of such exemptions by providing that the sales of certain goods are exempt
from the sales and-use taxes if those goods are used in a nontaxable manner to the
exclusion of all other uses, except for other uses that do not exceed 5% of total use
in a year.

Under current law, if a seller makes a claim for a refund of sales taxes or use
taxes and the claim is honored, the seller is required to pass along the refund and
related interest to the buyers and to submit to DOR the portion of the refund that
could not be passed on, along with a penalty. Under current law, if a seller receives
a sales or use tax refund as the result of an audit, the seller is not required to submit
the refund and related interest to the buyers. Also, a seller is not required to submit
to the buyers sales or use taxes that are collected erroneously.

This bill requires a seller who receives any refund of sales or use taxes, or who
collects sales or use taxes erroneously, to submit such a refund or taxes to the buyer,
or to DOR if the buyer cannot be located, within 60 days after receiving a refund or
after discovering that the seller has collected ‘taxes erroneously. Any portion of a
refund or taxes not submitted to the buyer, or to DOR if the buyer cannot be located,
within that 60 days must be submitted to DOR, along with a penalty.

&‘HER TAXATION
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whole dollar on tax returns or tax reports related to sales and use taxes, estate taxes,
fuel taxes, cigarette and tobacco product taxes, alcohol taxes, food and beverage
taxes, premier resort area taxes, rental car fees and dry cleaning fees.

This bill allows DOR to accept payment for taxes, costs, penalties and interest
from a taxpayer by use of a credit card and allows DOR to impose a credit card service
charge on such payments.

This bill will be referred to the joint survey committee on tax exemptions for a
detailed analysis, which will be printed as an appendix to this bill.

For further information see the state and local fiscal estimate, which will be
printed as an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 20.566 (1) (hd) of the statutes is created to read:

20.566 (1) (hd) Credit cardpayment service charge. From moneys received from

credit card payment service charges collected under s. 71.80 (21) (c), a sum sufficient

to pay the costs incurred by the department of revenue to provide for the payment

of taxes by credit card, including the cost of contracting services under s. 71.80 (21)

Cd).

SECTION 2. 50.14 (4) of the statutes is amended to read:

50.14 (4) Sections 77.59 (1) to (5) (5m), (6) (intro.), (a) and (c) and (7) to (lo),

77.60 (1) to (7), (9) and (lo), 77.61(g) and (i2) to (14) and 77.62, as they apply to the

taxes under subch. III of ch. 77, apply to the assessment under this section.

SECTION 3. 71.09 (1) (b) of the statutes is amended to read:

71.09 (1) (b) “Tax shown on the return” and “tax for the taxable year” mean the

net tax imposed under s. 71.02 after reduction for exemptions to, and credits against,

that tax but before reduction by amounts withheld under subch. X and before

reduction for amounts paid as estimated tax under this section for that tax plus the

tax imposed under s. 71.08 before reduction for amounts paid as estimated tax under

17 this section for that tax plus. for taxable vears ending before April 1. 1999, the
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surcharge imposed under s. 77.93 before reduction for amounts paid as estimated tax

under this section for that surcharge.

SECTION 4. 71.09 (13) (a) 2. of the statutes is amended to read:

71.09 (13) (a) 2. The tax shown on the return for the preceding year. If a

husband and wife who filed separate returns for the preceding taxable year file a

joint return, the tax shown on the return for the preceding year is the sum of the taxes

shown on the separate returns of the husband and wife. If a husband and wife who

filed a joint return for the preceding taxable year file separate returns, the tax shown

on the return for the preceding year is the husband’s or wife’s proportion of that tax

based on what their respective tax liabilities for that year would have been had they

filed separately. For taxable pears endin? after April 1. 1999. the tax shown on the

return for the nreceding  vear does not include the surcharge imnosed under s. 77.93,

SECTION 5. 71.10 (6) (a) of the statutes is amended to read:

71.10 (6) (a) Joint returns. Persons filing a joint return are jointly and severally

liable for the tax, interest, penalties, fees, additions to tax and additional

assessments under this chapter applicable to the return. -A Extent  as nrovided in

par. (e). a person shall be relieved of liability in regard to a joint return in the manner

specified in section 4S0B--&) 6015 (a) to (d) and Cf) of the m,

 Internal Revenue

CodeL

SECTION 6. 71.10 (6) (b) of the statutes is amended to read:

71.10 (6) (b) Separate returns. 4& Except as provided in par. (e), a spouse filing

a separate return may be relieved of liability for the tax, interest, penalties, fees,

additions to tax and additional assessments under this chapter w&h+egard  to

 in the manner specified in section 66 (c) of the
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m Internal Revenue Code. The department may not apply ch.

766 in assessing a taxpayer with respect to marital property income the taxpayer did

not report if that taxpayer failed to notify the taxpayer’s spouse about the amount

and nature of the income before the due date, including extensions, for filing the

return for the taxable year in which the income was derived. The department shall

include all of that marital property income in the gross income of the taxpayer and

exclude all of that marital property income from the gross income of the taxpayer’s

spouse.

SECTION 7. 71.10 (6) (e) of the statutes is created to read:

71.10 (6) (e) Application for relief: A person who seeks relief from liability

under par. (a) or (b) shall apply for relief with the department, on a form prescribed
$4

by the department, within 2 years after the date on which the department
P

egins

collection activities @l.@@+$%@@i@&~ar~after  the effective date of this

paragraph . . . . [revisor inserts datel&&g&@.

SECTION 8. 71.10 (6m) (a) of the statutes is amended to read:

71.10 (6m) (a) AExcept  as provided in par. (c). a formerly married or remarried

person filing a return for a period during which the person was married may be

relieved of liability for the tax, interest, penalties, fees, additions to tax and

additional assessments under this chapter Cr\r

from that period as if the person were a spouse under section 66 (c) of the i-n%rn&

WWSM-W& Internal Revenue Code. The department may not apply ch. 766 in

assessing the former spouse of the person with respect to marital property income

that the former spouse did not report if that former spouse failed to notify the person

about the amount and nature of the income before the due date, including extensions,

for filing the return for the taxable year during which the income was derived. The
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SECTION 8

department shall include all of that marital property income in the gross income of

the former spouse and exclude all of that marital property income from the gross

income of the person.

SECTION 9. 71.10 (6m) (c) of the statutes is created to read:

71.10 (6m) (c) A person who seeks relief from liability under par. (a) shall apply

for relief with the department as provided under sub. (6) (e).

SECTION 10. 71.29 (1) (b) of the statutes is amended to read:

71.29 (1) (b) “Tax shown on the return” and “tax for the taxable year” mean the

net taxes imposed under s. 71.23 (1) or (2) after reduction for credits against those

taxes but before reduction for amounts paid as estimated tax under this section plus,

for taxable years ending before April 1.1999, the surcharge imposed under s. 77.93

before reduction for amounts paid as estimated tax under this section for that

surcharge.

SECTION 11. 71.29 (9) (a) 2. of the statutes is amended to read:

71.29 (9) (a) 2. The tax shown on the return for the preceding year, extent  that

for taxable Years ending after April 1. 1999. the tax shown on the return does not

include the surcharpe  imnosed under s. 77.93.

SECTION 12. 71.65 (5) (a) 1. of the statutes is amended to read:

71.65 (5) (a) 1. Thirty days for filing a wage statement under sub. (1) or an

annual withholding renort under sub. (3) (a) or Cd).

SECTION 13. 71.80 (19) (a) (title) of the statutes is repealed.

~~~SEcno’~4./7~8~11-9)-(~)-offh~-statu~~s..is~r~~u~~~ed0~~8O~~

-3-z SECTION 15. 71.80 (19) (b) of the statutes is repealed.

24 SECTION 16. 71.80 (19) (c) of the statutes is repealed.

25 SECTION 17. 71.80 (21) of the statutes is created to read:
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71.80 (21) CREDIT CARD PAYMENTS. (a) In this subsection, “taxes” has the

meaning given in s. 71.91(6) (a) 4.

(b) The dep rta ment may accept payment by credit card of taxes that are

required to be paid to the department under this chapter.

(c) If the department permits the payment of taxes by credit card under par.

(b), the department shall impose a credit card service charge on that payment. The

credit card service charge shall be in addition to the taxes that are being paid by

credit card and shall be an amount that is no greater than necessary to pay the costs

to the department for providing payment by credit card, including the cost of any

services for which the department contracts under par. (d).

(d) The department may contract for services relating to credit card payments

under this section.

SECTION 18. 72.30 (lm) of the statutes is created to read:

72.30 (lm) WHOLE DOLLAR AMOUNTS. Section 71.80 (19), as it applies to a tax

return filed under ch. 71, applies to a tax return filed under sub. (1).

SECTION 19. 73.01 (4) (a) of the statutes is amended to read:

73.01(4) (a) Subject to the provisions forjudicial review contained in s. 73.015,

the commission shall be the final authority for the hearing and determination of all

questions of law and fact arising under sub. (5) and s. 72.86 (4), 1985 stats., and ss.

70.11(21),  70.38 (4) (a), 70.397,70.64 and 70.995 (B), s. 76.38 (12) (a), 1993 stats., ss.

76.39 (4) (c), 76.48 (6), 76.91, 77.26 (3), 77.59 (5m) and (6) (b), 78.01, 78.22, 78.40,

78.555, 139.02, 139.03, 139.06, 139.31, 139.315, 139.33, 139.76 and 139.78, subch.

XIV of ch. 71 and subch. VII of ch. 77. Whenever with respect to a pending appeal

there is filed with the commission a stipulation signed by the department of revenue

and the adverse party, under s. 73.03 (25), agreeing to an affrmance, modification
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SECTION 19

1 or reversal of the department’s position with respect to some or all of the issues raised

2 in the appeal, the commission shall enter an order affirming or modifying in whole

3 or in part, or canceling the assessment appealed from, or allowing in whole or in part

4 or denying the petitioner’s refund claim, as’the case may be, pursuant to and in

5 accordance with the stipulation filed. No responsibility shall devolve upon the

6 commission, respecting the signing of an order of dismissal as to any pending appeal

7 settled by the department without the approval of the commission.

(47) pf the statutes is amended to read: __ --- -
of liability-for interest-and penalties if-the

/=-

or because hn the taxnaper

relied’on an erroneous; -&ken statement made’by-
t /--
13 acting in an-of&al capacity and that the taxpayer h

A----
14L/a<dTaccurate  information. -.-

.--
15 SECTION 21. 73.13 of the statutes is created to read:

16 73.13 Reducing nondelinquent taxes. (1) In this section:

17 (a) “Department” means the department of revenue.

18 (b) “Tax” means an amount that is owed to this state under s. 66.75 (lm) (f) 3.

19 or ch. 71, 72, 76,77, 78 or 139, and that is not delinquent.

20 (2) (a) A taxpayer may petition the department to reduce the taxpayer’s taxes,

21 including the costs, penalties and interest related to the taxpayer’s taxes. The

22 petition shall set forth a sworn statement of the taxpayer and shall be in a form that

23 the department prescribes. The department may examine the taxpayer under oath

24 about the petition and may require the taxpayer to provide the department with
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financial statements and any other information requested by the department that

is related to the petition.

(b) If the department determines that the taxpayer is unable to pay the taxes,

costs, penalties and interest in full, the department shall determine the amount that

the taxpayer is able to pay and shall enter an order reducing the taxes in accordance

with the department’s determination. The order shall provide that the order is

effective only if the reduced taxes are paid within 10 days from the date on which the

order is issued. The department or its collection agents, upon receipt of the order,

shall accept payment in accordance with the order. Upon payment of the reduced

taxes, the department shall credit the unpaid portion of the principal amount of the

taxes and record the unpaid amount of costs, penalties, and interest accrued to the

date of the order.

(c) If within 3 years of the date of the order under par. (b) the department

ascertains that the taxpayer has an income or owns property sufficient to enable the

taxpayer to pay the unpaid portion of the principal amount of the taxes due,

including the costs, penalties and interest recorded under par. (b), the department

shall reopen the order under par. (b) and order the taxpayer to pay in full the unpaid

portion of the principal amount of the taxes due, including the costs, penalties and

interest recorded under par. (b). Before the entry of the order for payment, the

department shall send a written notice to the taxpayer, by certified mail, advising

the taxpayer of the department’s intention to reopen the order under par. (b) and

fixing a time and place for the appearance of the taxpayer, if the taxpayer desires a

hearing. If the department determines that the taxpayer is able to pay the unpaid

portion of the principal amount of the taxes due, including the costs, penalties and

interest recorded under par. (b), the department shall enter the order for payment
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24 as in the business of the common or contract carriers, including the urban mass

25 transportation of passengers as defined in s. 71.38.

in full. The unpaid portion of the principal amount of the taxes due, including the

costs, penalties and interest recorded under par. (b), shall be due and payable

immediately upon entry of the order for payment in full and shall thereafter be

subject to the interest under s. 71.82 (2), as that subsection applies to delinquent

income and franchise taxes under s. 71.82, and to the delinquent account fee under

s. 73.03 (33m).

SECTION 22. 77.51 (22m) of the statutes is created to read:

77.51(22m) “Used exclusively” means used in a nontaxable manner for at least
’ &L!F-QJ

95% of total use in
!T

year, the percentage to be determined as follows, unless a person
I

receives written approval from the department of revenue to use an alternative

method:

(a) For highway vehicles, including trailers and semitrailers, divi

number of miles that the item is driven or hauled in a nontaxabl , manner in t
/ 6L I/L&J~ 1f [,

by the total number of miles that the item is driven[in the same/year.
(_.-=-  A&

(b) For an item other than that described in

that the item is used in a nontaxable manner in t

ide the number of hours

e total number  of hours

that the item is used in the

SECTION 23. 77.54 (3) (b) 3. of the statutes is repealed.

SECTION 24. 77.54 (5) (b) of the statutes is amended to read:

77.54 (5) (b) Motor trucks, truck tractors, road tractors, buses, trailers and

semitrailers, and accessories, attachments, parts, supplies and materials therefor,

that are sold to common or contract carriers rrlhr\, truck
. .tra.&.r~H and that are used exclusively, , ,
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SECTION 25. 77.54 (5) (c) of the statutes is amended to read:

77.54 (5) (c) Motor vehicles which are not required to be licensed for highway

use and which are used exclusively and directly used in conjunction with waste

reduction or recycling activities which reduce the amount of solid waste generated,

reuse solid waste, recycle solid waste, compost solid waste or recover energy from

solid waste. For the purposes of this paragraph, “solid waste”means garbage, refuse,

sludge or other materials or articles, whether these materials or articles are

discarded or purchased, including solid, semisolid, liquid or contained gaseous

materials or articles resulting from industrial, commercial, mining or agricultural

operations or from domestic use or from public service activities.

SECTION 26. 77.54 (6) (a) of the statutes is amended to read:

77.54 (6) (a) Machines and specific processing equipment and repair parts or

replacements thereof, used exclusively and directly used by a manufacturer in

manufacturing tangible personal property and safety attachments for those

machines and equipment.

SECTION 27. 77.54 (26m) of the statutes is amended to read:

77.54 (26m) The gross receipts from the sale of and the storage, use or other

consumption of waste reduction or recycling machinery and equipment, including

parts therefor, used exclusively and directly used for waste reduction or recycling

activities which reduce the amount of solid waste generated, reuse solid waste,

recycle solid waste, compost solid waste or recover energy from solid waste. The

exemption applies even though an economically useful end product results from the

use of the machinery and equipment. For the purposes of this subsection, “solid

waste” means garbage, refuse, sludge or other materials or articles, whether these

materials or articles are discarded or purchased, including solid, semisolid, liquid or
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SECTION 27
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contained gaseous materials or articles resulting from industrial, commercial,

mining or agricultural operations or from domestic use or from public service

activities.

SECTION 28. 77.58 (3) (c) of the statutes is created to read:

77.58 (3) (c) Section 71.80 (19), as it applies to a tax return filed under ch. 71,

applies to a tax return filed under this section.

SECTION 29. 77.59 (4) (c) of the statutes is renumbered 77.59 (5m) and amended

to read:

77.59 (5m) A seller who receives a refund SHX&+SC . !a> or-Q$ of taxes that the

seller has collected from buyers, who collects taxes erroneouslv from buvers. or who

is entitled to a refund that is offset under sub. (51, shall R&H-B submit the taxes and

related interest to the buyers from whom the taxes were collected&B+ or to the

denartment if the seller cannot locate the buvers. within 60 davs after the date of the

refund. after the date of the offset or after discovering that the seller has collected

taxes erroneouslv from the buvers. If the seller does not submit the taxes and related

interest to the denartment or the buvers within that neriod. the seller shall P&MS

submit to the department any part of a refund or taxes that the seller does not R&GRS

submit to a buyer or to the department along with a penalty of 25% of the amount

not JF&WB&X submitted or. in the case of fraud, a penalty equal to the amount not

rnfllrnnrl submitted.

SECTION 30. 77.59 (5) of the statutes is amended to read:

77.59 (5) The department may offset the amount of any refund for a period,

together with interest on the refund, against deficiencies for another period, and

against penalties and interest on the deficiencies, or against any amount ofwhatever

kind, due and owing on the books of the department from the person el&ming J&Q
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SECTION 30

is entitled to the refund. If the refund is to be paid to a buyer, the department may

also set off amounts in the manner in which it sets off income tax and franchise tax

refunds under s. 71.93 and may set off amounts for child support or maintenance or

both in the manner in which it sets off income taxes under ss. 49.855 and 71.93 (31,

(6) and (7).

’SECTION 31. 77.61 (3) of the statutes is amended to read:

sr7 7 . 6 1  ( 3 )  ‘Phrr ’A retailer shall u e a bracket system

40 b:: UECd by

retailer’s customers, but the use of e

mathematical comnutation  shall not relieve the retailer from liability for payment

of the full amount of the tax levied by ss. 77.51 to 77.62.

SECTION 32. 77.9941(4) of the statutes is amended to read:

77.9941 (4) Sections 77.72 (l), (2) (a) and (3) (a), 77.73, 77.74,77.75,77.76 (l),

(2) and (4), 77.77 (1) and (21, 77.785 (1) and 77.79, as they apply to the taxes under

subch. V, apply to the tax under this subchapter. Section 77.58 (3~). as it applies to

the taxes under subch. III, applies to the tax under this subchapter.

SECTION 33. 77.9964 (2) of the statutes is amended to read:

77.9964 (2) Except as provided in s. 77.9961(4),  se&&n-s&  71.74 (1) to (31, (7)

and (9), 71.75 (l), (2>, (6), (7), (9) and (lo), 71.77 (1) and (4) to(B), 71.78 (1) to (4) and

(5) to (B), 71.80 (1) (a) and (b), (4) to (6), (8) to (12), (14&d (17) an&l& to C192,71.82

(1) and (2) (a) and (b), 71.83 (1) (a) 1. and 2. and (b) l., 2. and 6., (2) (a) 1. to 3. and

(b) 1. to 3. and (3),71.87,71.88,71.89,71.90,71.91(1)  (a), (2) and (4) to (6) and 71.93,

as they apply to the taxes under ch. 71, apply to,the fees under this subchabter.

SECTION 34. 78.68 (10) of the statutes is amended to read:
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SECTION 34
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78.68 (10) Except as provided in ss. 78.19,78.20 (2) and 78.75 (lm) (b), s. 71.75

(2>, (4) to (7) and (lo), as it applies to the taxes under ch. 71, applies to the taxes under

this chapter. Section 71.74 (13),  as it applies to refunds of the taxes under ch. 71,

applies to the refund of the taxes under this chapter and s. 71.80 (19). as it applies

totax returns filed under ch. 71. annlies to returns filed under this chanter.

SECTION 35. 139.11(2r) of the statutes is created to read:

139.11 (Zr) WHOLE DOLLAR AMOUNTS. Section 71.80 (19), as it applies to a tax

return filed under ch. 71, applies to a report filed under this subchapter.

SECTION 36. 139.38 (2r) of the statutes is created to read:

139.38 (2r) Section 71.80 (19), as it applies to a tax return filed under ch. 71,

applies to a report filed under this subchapter.\ _- >
I- -I12
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SECTION 37. 139.82 (2r) of the statutes is created to read:

139.82 (2r) Section 71.80 (19), as it applies to a tax return filed under ch. 71,

applies to a report filed under this subchapter.

SECTION 38. Nonstatutory provisions.

(1) REFUNDSANDTAXESCOLLECTEDERRONEOUSLY.  Notwithstandingsection77.59

(5m) of the statutes, as affected by this act, a seller who is required to submit to a

buyer a refund or a tax collected erroneously under section 77.59 (5m) of the statutes,

as affected by this act, from sales that occurred after August 31,1994, but before the

effective date of this subsection shall submit that refund or tax to the buyer, or to the

department of revenue if the seller cannot locate the buyer, within 60 days after the

effective date of this subsection. A refund or tax that is not submitted to the buyer

or to the department of revenue within that period is subject to the penalties imposed

under section 77.59 (5m) of the statutes, as affected by this act.

SECTION 39. Initial applicability.
1
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(1) REFUNDSANDTAXESCOLLECTEDERRONEOUSLY Thetreatmentofsections50.14

(4), 73.01(4) (a) and 77.59 (4) (c) and (5) of the statutes first applies retroactively to

refunds that were due on sales that first occurred on September 1,1994, and to taxes

first collected erroneously on September 1, 1994.

(2) MARRIED PERSONS TAX LIABILITY. The treatment of section 71.10 (6) (a) and

(b) and (6m) (a) of the statutes first applies to tax liability that arises on the effective

date of this subsection or that remains unpaid on the effective date of this subsection.

(3) WITHHOLDING REPORTS. The treatment of section 71.65 (5) (a) 1. of the

statutes first applies to withholding reports that are due on January 31,200O.

SECTION 40. Effective dates. This act takes effect on the day after publication,

except as follows:

(1) REFUNDSANDTAXESCOLLECTEDERRONEOUSLY.  Thetreatmentofsections50.14

(4), 73.01(4) (a) and 77.59 (4) (c) and (5) of the statutes takes effect retroactively to

September 1,1994.

(2) SALES ANDUSETAXEXEMPTIONSANDCOMPUTATIONS.  Thetreatmentofsections

77.51(22m),  77.54 (3) (b) 3. and (5) (b) and (c), (6) (a) and (26m) and 77.61(3) of the

statutes takes effect on the first day of the’2nd month beginning after publication.

(END)
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Insert 7 - 22 I/

SECTION 1. 71.80 (19) (a) of the statutes is renumbered 71.80 (19) and amended

to read:

71.80 (19) WHOLE DOLLAR AMOUNTS. With At the request of the department,

with respect to any amount required to be shown on a form prescribed for any return,

statement or other document required by this chapter, if the amount of such item is

other than a whole dollar amount the fractional part of a dollar shall be disregarded

unless it amounts to 50 cents or more, in which case the amount (determined without

regard to the fractional part of a dollar) shall be increased to the next whole dollar.

Insert 14-24 J

SECTION 2. 78.39 (5d) of the statutes is created to read:
J

78.39 (5d) “Pay” has the meaning given in s. 78.005 (13b).

SECTION 3. 78.39 (5m) of the statutes is created to read:
J

78.39 (5m) “Sign” has the meaning given in s. 78.005 (13r).

Insert

SECTION 4. 139.75 (9m) of the statutes is created to read:

139.75 (9m) “Sign” has the meaning given in s. 139.01(9m).
J
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CORRESPONDENCE/MEMORANDUM STATE OF WISCONSIN
Department of Revenue

Date: August 20, 19g9

L-. To:

From:

Clay Seth

Mike Hinnendael

Sub]ect: Comments on Taxpayer Friendly Bill -LRB-2437/l

Sales and Use Taxes

Section 21 (Definition of “Used exclusively”):

I. This provision has undesirable side effects. The provision states “ ‘Used exclusively’
means used in a nontaxable manner for at least 95% of total use in a taxable year, the
percentage to be determined as follows.. . .” This is followed by two methods of determining the
percentage of use. The problem is that a person merely needs to use tangible personal
property in a nontaxable manner at least 95% of total use in a faxable yearto meet the definition
of “used exclusively” and qualify for exemption, without regard to how the tangible personal
property is used in other years.

For example, Company A, a manufacturer, purchases a machine on January 1, 2000. In its first
taxable year after purchasing the machine (January I,2000 - December 31, 2000), Company A
uses it directly in manufacturing tangible personal property (nontaxable use) for 100% of the use
for the taxable year.

In the second taxable year (January I, 2001 - December 31, 2001), Company A uses the
machine in a taxable manner for 100% of the use for the taxable year.

Even though Company A used the machine in a taxable manner for an entire taxable year, it
does not owe any sales or use tax on the machine, because it met the definition of “used
exclusively.” Its nontaxable use in the first year automatically entitles Company A to the
exemption on the machine, no matter how it uses the machine in the future.

The department desires that use be measured on a taxable year-by-taxable year basis. In other
words, if tangible personal property is used in a taxable manner more than 5% of total use for vi-

any taxabfe  year, sales or use tax should apply.

2. A definition of “taxable year” is needed. See the comments on page 2 of Clay Seth’s
August 2, 1999 memo to Sherrie Gates-Hendrix (Part 4(a), Section 22). >*

SectCon 23 (Common and Contract Carrier Exemption):

This provision has an undesirable side effect,

The problem is that the common and contract carrier exemption in sec. 77.54(5)(b), Wis. Stats.,
as amended by the bill, is greatly expanded. The requirement in current law that the motor
truck, truck tractor, etc. be used exclusively as a common or contract carrier has been
broadened to merely require that the truck, truck tractor, etc. be used exclusively in the
business of the common or contract carrier.
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There are many items that are used in the business of a common or contract carrier, but not
necessarily as common or contract carriers.’

‘\ c-.
For example, Company A is a common or contract carrier and has 10 trucks that it uses
exclusively in common and contract carriage (to haul property of others for hire). Company A
qualifies for the exemption on these IO trucks, both under current law and under the proposed
amendment.

Company A buys 20 additional trucks that it will use to haul its own property. Under current law,
Company A must pay sales or use tax on these 20 additional trucks, because it is not using
them “as common or contract carriers.” Instead it is using the 20 trucks in private carriage.

Under the, proposed amendment, however, Company A qualifies for the exemption on the 20
trucks, because (1) the 20 trucks are sold to a common or contract carrier, and (2) Company A
will use the 20 trucks exclusively in its business.

moo3


