
LRB-2177
01/05/2000  04:33:03  PM
Page 1

1999 DRAFTING REQUEST

Bill

Received: 02/10/1999 Received By: malaigm

Wanted: As time permits Identical to LRB:

For: Bonnie Ladwig (608) 266-9171 By/Representing: Joyce Kiel

This file may be shown to any legislator: NO Drafter: malaigm

May Contact: Alt. Drafters:

Subject: Children - delinquency
Children -juvenile ct procedure
Children - miscellaneous
Children - out-of-home placement
Children - TPR and adoption

Extra Copies:

Pre Topic:

No specific pre topic given

Topic:

Federal adoption act conformity; technical changes

Instructions:

See Attached

Drafting History:

,Vers. Drafted Reviewed Tvped Proofed Submitted Jacketed Reouired

I? malaigm chanaman
02/12/1999  02/26/1999

S&L

/l martykr
02/26/l 999

lrb-docadmin
02/26/l 999

S&L

I2 malaigm chanaman
03/08/1999  03/08/1999

haugeca
03/09/1999

lrb-docadmin
03/09/1999

S&L

/3 malaigm chanaman hhagen lrb-docadmin S&L



01/05/2000 04:33:04 PM
Page 2

LRB-2177

Vers. Drafted Reviewed Typed Proofed Submitted Jacketed Required

03/10/1999  03/10/1999 03/10/1999 03/10/1999

14 malaigm wjackson
10/06/1999 10/08/1999

jfrantze
10/08/1999

lrb-docadmin
10/l l/1999

S&L

I5 malaigm chanaman
12/20/1999 12/20/1999

hhagen
12/20/1999

lrb-docadmin h-b-docadmin
12/20/1999 0 l/05/2000

FE Sent For: Ol/O5/2000.

<END>



LRB-2177
12/20/1999  03:35:49 PM
Page 1

1999 DRAFTING REQUEST

Bill

Received: 02/10/1999 Received By: malaigm

Wanted: As time permits Identical to LRB:

For: Bonnie Ladwig (608) 266-9171 By/Representing: Joyce Kiel

This file may be shown to any legislator: NO Drafter: malaigm

May Contact: Alt. Drafters:

Subject: Children - delinquency
Children - juvenile ct procedure
Children - miscellaneous
Children - out-of-home placement
Children - TPR and adoption

Extra Copies:

Pre Topic:

No specific pre topic given

Topic:

Federal adoption act conformity; technical changes

Instructions:

See Attached

Drafting History:

Vers. Drafted Reviewed Typed Proofed Submitted Jacketed Required

I? malaigm chanaman
02/12/1999  02/26/1999

S&L

/l martykr
02/26/l  999

lrb-docadmin
02/26/1999

S&L

I2 malaigm chanaman haugeca lrb-docadmin S&L
03/08/l  999 03/08/l  999 03/09/1999 03/09/1999

/3 malaigm chanaman hhagen lrb-docadmin S&L



LRB-2177
12/20/1999  03:35:49  PM
Page 2

Vers. Drafted Reviewed Typed Proofed Submitted Jacketed Resuired

03/10/1999  03/10/1999 03/10/1999 03/10/1999

I4 malaigm wj ackson
10/06/1999 10/O&1999

jfrantze
10/08/1999

lrb-docadmin
10/l l/1999

S&L

I5 malaigm chanaman
12/20/1999 12/20/1999

hhagen
12/20/1999

lrb-docadmin
12/20/1999

FE Sent For:
<END>



LRB-2177
10/11/1999 07:48:27  AM
Page 1

1999 DRAFTING REQUEST

Bill

Received: 02/10/1999 Received By: malaigm

Wanted: As time permits Identical to LRB:

For: Bonnie Ladwig (608) 266-9171 By/Representing: Joyce Kiel

This file may be shown to any legislator: NO Drafter: malaigm

May Contact: Alt. Drafters:

Subject: Children - delinquency
Children -juvenile ct procedure
Children - miscellaneous
Children - out-of-home placement
Children - TPR and adoption

Extra Copies:

Pre Topic:

No specific pre topic given

Topic:

Federal adoption act conformity; technical changes

Instructions:

See Attached

Drafting History:

VersL Drafted Reviewed Typed Proofed Submitted Jacketed Required

I? malaigm chanaman
02/12/1999  02/26/1999

S&L

/l martykr
02/26/1999

lrb-docadmin
02/26/1999

S&L

I2 malaigm chanaman
03/08/1999  03/08/1999

haugeca
03/09/l 999

lrb-docadmin
03/09/1999

S&L

13 malaigm chanaman hhagen lrb-docadmin S&L



LRB-2177
10/l  l/1999 07:48:28  AM
Page 2

VersA Drafted Reviewed Typed Proofed Submitted Jacketed Required

03/10/1999  03/10/1999 03/10/1999 03/10/1999

I4 malaigm wj ackson
10/06/1999 10/08/1999

jfrantze
10/08/1999

lrb-docadmin
10/l l/1999

FE Sent For:



LRB-2177
3/10/99  4:27:X  PM
Page 1

1999 DRAFTING REQUEST

Bill

Received: 02/10/99

Wanted: As time permits

For: Bonnie Ladwig (608) 266-9171

This file may be shown to any legislator: NO

May Contact:

Subject: Children - delinquency
Children -juvenile ct procedure
Children - miscellaneous
Children - out-of-home placement
Children - TPR and adoption

Pre Topic:

No specific pre topic given

Topic:

Federal adoption act conformity; technical changes

Instructions:

See Attached

Drafting History:

VersA

I?

/l

Drafted Reviewed

malaigm chanaman
02/12/99 02126199

Typed

martykr
02126199

I2

I3

malaigm
0318199

malaigm

chanaman
0318199

chanaman

haugeca
0319199

hhagen

/4 VJLj \ol6

Received By: malaigm

Identical to LRB:

By/Representing: Joyce Kiel

Drafter: malaigm

Alt. Drafters:

Extra Copies:

Proofed Submitted Jacketed Required

S&L

lrb-docadmin
02126199

S&L

lrb-docadmin
0319199

S&L

lrb-docadmin
4 c\s elvhrc



LRB-2177
3f 10199 4:27:55  PM
Page 2

VU-SL Drafted Reviewed Typist Proofed Submitted Jacketed Required

FE Sent For:



LRB-2177
319199 12:24:34  PM
Page 1

1999 DRAFTING REQUEST

Bill

Received: 02/10/99

Wanted: As time permits

For: Bonnie Ladwig  (608) 266-9171

This file may be shown to any legislator: NO

May Contact:

Subject: Children - delinquency
Children - juvenile ct procedure
Children - miscellaneous
Children - out-of-home placement
Children - TPR and adoption

Received By: malaigm

Identical to LRB:

By/Representing: Joyce Kiel

Drafter: malaigm

Alt. Drafters:

Extra Copies:

Pre Topic:

No specific pre topic given

Topic:

Federal adoption act conformity; technical changes

Instructions:

See Attached

Drafting History:

Vers. Drafted

I? malaigm
02112199

/l

Reviewed

chanaman
02/26/99

Typed Proofed

martykr
02126199

Submitted

lrb-docadmin
02126199

Jacketed Resuired

S&L

S&L

I2 malaigm chanaman
03/8/99 0318199

haugeca
03/9/99

lrb-docadmin
03/9/99



319199  12:24:34  PM
Page 2

FE Sent For:

LRB-2177

<END>



LRB-2177
2126199  3:23:08  PM
Page I *

‘

1999 DRAFTING REQUEST

Bill

Received: 02/10/99

Wanted: As time permits

For: Bonnie Ladwig (608) 266-9171

This file may be shown to any legislator: NO

May Contact:

Subject: Children - delinquency
Children - juvenile et procedure
Children - miscellaneous
Children - out-of-home placement
Children - TPR and adoption

Received By: malaigm

Identical to LRB:

By/Representing: Joyce Kiel

Drafter: malaigm

Alt. Drafters:

Extra Copies:

Pre Topic:

No specific pre topic given

Topic:

Federal adoption act conformity; technical changes

Instructions:

See Attached

Drafting History:

VersA Drafted Reviewed Typed

malaigm
02/12/99

chanaman
02/26/99

FE Sent For:

ConA
314 martykr

Iti
02126199

Proofed Submitted Jacketed Required

S&L

lrb-docadmin
02126199

<END>



LRB-2177

1999 DRAFTING REQUEST

’ Received: 02/10/99

Wanted: As time permits

For: Bonnie Ladwig (608) 266-9171

This file may be shown to any legislator: NO

May Contact:

Subject: Children - delinquency
Children - juvenile ct procedure
Children - miscellaneous
Children - out-of-home placement
Children - TPR and adoption

Received By: malaigm

Identical to LRB:

By/Representing: Joyce Kiel

Drafter: malaigm

Alt. Drafters:

Extra Copies:

Topic:

Federal adoption act conformity; technical changes

Instructions:

See Attached

Drafting History:

VersL Drafted Reviewed Typed Proofed Submitted Jacketed Required

FE Sent For:
<END>



3’ ’

;’
i

I

LEGISLATIVE COUNCIL STAFF
ONE EA.TT MAIN Smm,  Sum 40 1

P.0. Box 2536
MADISON. WI 53701-2536

TELEPHONE:  (608) 266-l 304

FAX: (608) 266-3830
EMA~ leg.council@legis.stste.wi.us

DATE:

TO:
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GORDON M. MALAISE, SENIOR ATTORNEY, LEGISLATIVE
REFERENCE BUREAU

FROM:

SUBJECT:

Joyce L. Kiel, Senior Staff Attorney

Drafting Request for Representative Ladwig Relating to Compliance with the
Federal Adoption and Safe Families Act

1997 Wisconsin Act 237 (the Biennial Budget Adjustment Act) included provisions
which were intended to comply with P.L. 10589, the federal Adoption and Safe Families Act
(ASFA). However, several provisions in Act 237 do not appear to have implemented the
requirements of ASFA or appear to have implemented them in a way not required by ASFA.

Please draft a bill for Representative Bonnie Ladwig which does the following:

Amends s. 20.435 (3) (pm), Stats., to refer to “42 USC 673b,” rather than “42 USC

Comment: The purpose of this change is to reflect how Section 473A of the Social
Security Act is codified.

Amends ss. 48.355 (2b) and 938.355 (2b), Stats., to refer to ‘m, rather than
(e) or (hm)“. QJ ch. be/&~ ayzmcy

Comment: Currently, ss. 48.355 (2b) and 938.355 (2b), Stats., provide that, at the same
time reasonable efforts required under s. 48.355 (2) (b) 6. or 938.355 (2) (b) 6., Stats., to prevent
the removal of the child from the home are being made, a county department of human services
or county department of social services (county department) or, in Milwaukee County, the
Department of Health and Family Services (DHFS) or a child welfare agency may also work
with “[DHFS],  a county department under s. 48.57 (1) (e) or (hm) or a child welfare agency
licensed under s. 48.61 (5) in making reasonable efforts to place the child for adoption, with a
guardian or in some other alternative permanent placement.” However, s. 48.57 (1) (e) and
(hm), Stats., refer, respectively, only to the authority of the Milwaukee County Department of
Human Services to accept children for guardianship and place them for adoption and to the
authority of county departments in other than Milwaukee County to do foster parent conversion
adoptions. Because the concurrent reasonable efforts may encompass permanent placements
other than adoption, it appears to be inappropriate to cross-reference only s. 48.57 (1) (e) and
(hm), Stats.
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Amends s. 48.415 (2) (a) 2. a. and b., Stats., to refer to “diligent effort”, rather than

Comment: Section 48.415 (2) (a), Stats., is one of the grounds for involuntary termina-
tion of parental rights (TPR) and is based on a child’s being in continuing need of protection or
services. Under this ground, a child must have been adjudged to be in need of protection or
services (CHIPS) under s. 48.13, Stats., or a juvenile in need of protection or services (JIPS)
under s. 938.13, Stats., and must have been placed outside the home under a court order for six
months or longer. Other elements also must be proved to establish this ground for involuntary
TPR, including proving that the agency responsible for the care of the child has made a “reason-
able effort” to provide the services ordered by the court. Prior to the passage of Act 237, this
was referred to as a “diligent effort” to provide the services ordered by the court.

The provision in Act 237 which changed the term “diligent effort” in s. 48.415 (2) (a) 2.
a. and b., Stats., to “reasonable effort” was not required by ASFA. This provision in the TPR
law relates to a finding as to whether the agency has made an effort to provide the services
ordered by the juvenile court. It does not relate to the separate requirements in s. 48.355 (2) (b)
6. or 938.355 (2) (b) 6., Stats., concerning “reasonable efforts” to prevent the removal of the
child from the home. Because the statutes now use the same term for both concepts, this is
likely to result in confusion. This is especially true in light of the fact that Act 237 created
exceptions to the reasonable efforts requirement relating to preventing the removal of the child
from the home, whereas there are no exceptions to the finding which a court must make that the
agency has made a “diligent effort” to provide court-ordered services in order to establish s.
48.415 (2), Stats., as a ground for involuntary TPR. Therefore, please amend s. 48.415 (2) (a)
2. a. and b., Stats., so that they once again refer to a “diligent effort.”

/ Amends ss. 48.355 (2d) (b) 4. and 938.355 (2d) (b) 4., Stats., as follows: “. . . have
been ’ voluntarily terminated, as evidenced bv a final order terminating those Darental rights.”
This will also necessitate deleting the phrase “, as evidenced by a final judgment of conviction,”
from ss. 48.355 (2d) (b) (intro.) and 938.355 (2d) (b) (intro.), Stats., and adding appropriate
language about a conviction to ss. 48.355 (2d)(b)  l., 2. and 3. and 938.355 (2d) (b) l., 2. and 3.,
Stats.

Comment: Sections 48.355 (2d) (b) (intro.) and 938.355 (2d) (b) (intro.), Stats., provide,
respectively, that reasonable efforts to prevent the removal of the child from the home are not
required if there is a final judgment of conviction for anything specified in s. 48.355 (2d) (b) 1.
to 4. or 938.355 (2d) (b) 1. to 4., Stats. Sections 48.355 (2d) (b) 4. and 938.355 (2d) (b) 4.,
Stats., specify “[t]hat the parental rights of the parent to another child have been involuntarily
terminated.” However, while a court may determine that there has been a prior involuntary
TPR, there will be no final judgment of “conviction” for an involuntary TPR inasmuch as an
involuntary TPR is not a criminal proceeding.

This drafting request would change this to address the situation when a court of compe-
tent jurisdiction has determined that the parental rights of a. parent have been terminated
involuntarily with respect to another child, rather than requiring a “conviction” for this. This
change would be consistent with ASFA, which refers to a finding by a court of competent
jurisdiction of a prior involuntary TPR, but does not refer to a conviction.
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\vJ *Gr Creates provisions to define the term “torture” which is used in the definition of
“aggravated circumstances” in ss. 48.355 (2d) (a) 1. and 938.355 (2d) (a) l., Stats.; or alterna-
tively, eliminates the term “torture” and refers instead to a conviction for causing mental harm to
that child or another child of the parent in violation of s. 948.04 (l), Stats., or a violation of the
law of any other state or federal law, if that violation would be a violation of s. 948.04 (l),
Stats., if committed in this state.

Comment: ASFA provides, in pertinent part, that reasonable efforts to prevent the
removal of a child from the home are not required “if a court of competent jurisdiction has
determined that . . . the parent has subjected the child to aggravated circumstances (as defined in
State law, which definition may include but need not be limited to abandonment, torture, chronic
abuse and sexual abuse) . . . .” [42 U.S.C. s. 671 (15) (D) (intro.) and (i).] Thus, a state has
latitude as to what to define as “aggravated circumstances” and is not required to include torture.

Currently, ss. 48.355 (2d) (b) (intro.) and 1. and 938.355 (2d) (b) (intro.) and l., Stats.,
provide that reasonable efforts are not required if the court finds, as evidenced by a final
judgment of conviction, that the parent has subjected the child to “aggravated circumstances,”
which is defined in ss. 48.355 (2d) (a) 1. and 938.355 (2d) (a) l., Stats., as including “torture.”

Because there is no crime of “torture” under Wisconsin statutes, it is impossible to have
a final judgment of conviction for “torture.” The term must be defined if it is used in a way that
requires a final judgment of conviction for the crime. Another possibility is to eliminate its use
and provide instead that aggravated circumstances includes a conviction under s. 948.04 (I),
Stats., for causing mental harm to a child. If this change were made, the statutes would then
include various crimes involving physical abuse, sexual abuse or causing mental harm as circum-
stances under which reasonable efforts are not required. (Under current law, reasonable efforts
are required even if the parent has been convicted of causing mental harm to that child or
another child in the family.)

Creates provisions to define the term “chronic abuse” which is used in the definition
ravated circumstances” in ss. 48.355 (2d) (a) 1. and 938.355 (2d) (a) l., Stats.

Comment: Currently, ss. 48.355 (2d) (b) (intro.) and 1. and 938.355 (2d) (b) (intro.) and
l., Stats., provide that reasonable efforts are not required if the court finds, as evidenced by a
final judgment of conviction, that the parent has subjected the child to “aggravated circum-
stances,” which is defined as including “chronic abuse.” Because there is no crime of “chronic
abuse” under Wisconsin statutes, it is impossible to have a final judgment of conviction for
chronic abuse.

Under ss. 48.355 (2d) (a) 3. and 938.355 (2d) (a) 3., Stats., one conviction is all that is
necessary to eliminate the reasonable efforts requirement if there was a conviction for battery
under s. 940.19 (2), (3), (4) or (5), Stats., or physical abuse of a child under s. 948.03 (2) (a) or
(3) (a), Stats., which resulted in great bodily harm, as defined in s. 939.22 (14), Stats., or
substantial bodily harm, as defined in s. 939.22 (38), Stats., to the child or another child of the
parent. However, a conviction for battery or physical abuse of a child which resulted only in
bodily harm, as defined in s. 939.22 (4), Stats., does not eliminate the reasonable efforts require-
ment.
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A definition of “chronic abuse” could be created for cases in which there are multiple
convictions for causing bodily harm, but not great bodily harm or substantial bodily harm, for
example, by specifying that chronic abuse means two or more violations of s. 948.03 (2) (b) or
(c) or (3) (b) or (c) or 940.19 (1) or (6), Stats., or of the law of any other state or federal law, if
those violations would be a violation of s. 948.03 (2) (b) or (c) or (3) (b) or (c) or 940.19 (1) or
(6), Stats., if committed in this state and the violations resulted in bodily harm to that child Iz&

@y&j7. Amends ss. 48.355 (2d) (a) 1. and 938.255 (2d) (a) l., Stats., defining “aggravated
circumstances” to also include a finding by a court of abandonment by that parent under s. 48.13
(2), Stats., which is the CHIPS jurisdictional ground of abandonment. This will necessitate
adding appropriate language to ss. 48.355 (2d) (b) 1. and 938.355 (2d) (b) l., Stats., which
currently requires evidence of a final judgment of conviction with respect to the crime of
abandonment so that it also refers to a final order from a court of competent jurisdiction of a
finding under s. 48.13 (2), Stats.

Comment: Under current law as created by Act 237, reasonable efforts to prevent the
removal of the child from the home are not required if the parent has been convicted for
subjecting the child to “aggravated circumstances.” Abandonment is an aggravated circum-
stance if there is a final judgment of conviction that the parent has subjected the child to
abandonment under s. 948.20, Stats. (the crime of leaving, with intent to abandon, a child in any
place where the child may suffer because of neglect). This means that a finding of “abandon-
ment” under s. 48.13 (2), Stats., as a CHIPS jurisdictional ground does not constitute an
aggravated circumstance, even though ASFA would allow, but not require, that result. This
drafting request would establish a CHIPS finding of abandonment as an aggravated circum-
stance.

&‘! Amends s. 938.365 (l), Stats., as follows: “. . . first placed outside of his or her
home rsuant to an order under )k;r s. 938.345? or 938.357 or%%&3 or on . . . .”

Comment: This change is suggested because a juvenile cannot first be placed outside the
home under an order under s. 938.365, Stats., which relates to an extension of a delinquency or
JIPS dispositional order, or under an order under s. 938.363, Stats., which relates to the revision
of a delinquency or JIPS dispositional order.

2 Makes the following changes relating to statements of foster parents, treatment foster
pare or other physical custodians under s. 48.62 (2), Stats. (collectively referred to herein as
“substitute care providers”), at certain hearings:

,/ Repeals ss. 48.27 (3) (a) lm. and 938.27 (3) (a) lm., Stats., which were
created by Act 237.

Comment: Act 237 made several changes relating to providing substitute care providers
with notice of and an opportunity to be heard at certain hearings under chs. 48 and 938, Stats.,
that do not appear to have been required by ASFA. It appears that ASFA did not require the
creation of s. 48.27 (3) (a) lm., Stats., which provides that a substitute care provider be per-
mitted to make a written or oral statement at all of the hearings relating to a CHIPS
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petition--which would include a CHIPS plea hearing, fact-finding hearing and dispositional
hearing. This same comment applies to s. 938.27 (3) (a) lm., Stats., which applies to all the
hearings relating to delinquency, civil law or municipal ordinance violation or JIPS proceedings
in juvenile court.

ASFA added the following provision in 42 U.S.C. s. 675 (5) (G) to the definition of
“case review system” in 42 U.S.C. s. 675 (5), which essentially relates to the permanency plan
process and requires a permanency hearing and periodic reviews of the status of the child:

[T]he foster parents (if any) of a child and any preadoptive parent
or relative providing care for the child are provided with notice of,
and an opportunity to be heard in, any review or hearing with
respect to the child, except that this subparagraph shall not be
construed to require that any foster parent, preadoptive parent, or
relative providing care for the child be made a party to such a
review or hearing solely on the basis of such notice and opportuni-
ty to be heard.

According to proposed federal regulations which would implement this provision, this
means that:

The State must provide the foster parent(s) of a child and any
preadoptive parent or relative providiing care for the child with
notice of and an opportunity to be heard in permanency planning
hearings and reviews held with respect to the child during the time
the child is in the care of such foster parent, preadoptive parent, or
relative caregiver. Notice of and an opportunity to be heard does
not provide a foster parent, preadoptive parent, or a relative caring
for the child with standing as a party to the case. [63 Fed. Reg.
50057 (Sept. 18, 1998) proposed 45 C.F.R. s. 1356.21 (0); empha-
sis added.]

Proposed federal regulations define a “permanency hearing,” in pertinent part, as the
hearing required by 42 U.S.C. s. 675 (5) (C), to determine the permanency plan for a child in
foster care. [63 Fed. Reg. 50057 (Sept. 18, 1998); proposed 45 C.F.R. s. 1355.20 (a).] The
permanency hearing is held by a juvenile court or other court of competent jurisdiction or by an
administrative body appointed or approved by the court and must be held no later than 12
months after the child entered foster care and at least every 12 months thereafter if the child
remains in foster care. This appears to be most similar to the permanency plan hearings in ss.
48.38 and 938.38, Stats.

Proposed federal regulations have a separate definition for a “full hearing,” which they
note is often referred to by states as the evidentiary hearing, jurisdictional hearing, fact-finding
hearing, merits or adjudication hearing. Proposed federal regulations have another separate
definition of a “temporary custody hearing.” These are clearly distinct from a permanency
hearing, and ASFA’s provisions relating to substitute care providers do not apply to these “full
hearings” or “temporary custody hearings.”
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ASFA did not require that substitute care providers be given notice of and an opportunity
to be heard at every hearing that may be held under chs. 48 and 938, Stats. Rather, ASFA
required that substitute care providers be given notice of and the opportunity to appear at
permanency plan hearings and permanency plan reviews required in a state’s IV-E plan. (It is
unclear whether ASFA requires that substitute care providers also be given notice of and an
opportunity to appear at a revision of dispositional order hearing under s. 48.363 or 938.363,
Stats., an extension of dispositional order hearing under s. 48.365 or 938.365, Stats., and a
change-in-placement hearing under s. 48.357 or 938.357, Stats. However, these rights were
already provided to substitute care providers prior to Act 237 and are unaffected by this drafting
request.)

Repealing ss. 48.427 (3) (a) lm. and 938.27 (3) (a) lm., Stats., would delete the provi-
sions created by Act 237 which allow substitute care providers to make a statement at CHIPS,
delinquency and JIPS plea hearings, fact-finding hearings and dispositional hearings because
ASFA did not require that they be provided with such rights. A substitute care provider may be
called as a witness if one of the parties chooses to do so. Current law (which was in effect prior
to Act 237), provides that substitute care providers are to be given notice of such hearings, and

* this drafting request does not affect this notice requirement.

ld
i

. Deletes the last sentence of ss. 48.27 (6) and 938.27 (6), Stats. This
removes language which was added by Act 237.

Comment: ASFA did not require the amendment of s. 48.27 (6), Stats., to provide that
for all proceedings initiated under s. 48.14, Stats., the substitute care provider must be given
notice and the opportunity to be heard. Section 48.14, Stats., relates to many types of proceed-
ings involving children, including, for example, guardianship appointments, adoptions,
proceedings under ch. 51 or 55, Stats., consent to marry proceedings, consent to donate blood
marrow proceedings, child abuse and neglect restraining orders or injunctions, harassment re-
straining orders and injunctions and appeals under s. 115.81, Stats., relating to education
programs. As discussed in item a., above, because these are not permanency hearings required
in a IV-E plan, ASFA did not require that substitute care providers be given notice of and an
opportunity to be heard at such hearings. A similar comment applies to s. 938.27 (6) Stats.,
which applies to proceedings initiated under s. 938.14, Stats., that is, proceedings under the
interstate compact for juveniles.

/Repeals s. 48.42 (2g) (am), Stats., which was created by Act 237.

Comment: ASFA did not require the creation of s. 48.42 (2g) (am), Stats., to require that
a court give substitute care providers notice of and an opportunity to be heard at all TPR
hearings. Prior to amendment by Act 237, Wisconsin statutes already required that substitute
care providers be given notice of a TPR fact-finding hearing and a TPR dispositional hearing.
Further, as amended by 1997 Wisconsin Act 80, the statutes prior to amendment by Act 237
already required that substitute care providers be given the opportunity to make a statement in
connection with the TPR dispositional hearing. (1997 Wisconsin Act 80 eliminated the right of
substitute care providers to make a statement at the TPR fact-finding hearing, which had been
created by 1995 Wisconsin Act 275, because it apparently is reversible error if any information
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is presented at the TPR fact-finding hearing as to what is in the best interests of the child and
that is the issue which a substitute care provider is most likely to address in a statement.)

Again, because the TPR fact-finding hearing and TPR dispositional hearing are not
permanency hearings, ASFA did not require that substitute care providers be given notice of and
an opportunity to be heard at such hearings. Thus, in light of the rationale behind the provision
in 1997 Wisconsin Act 80 which eliminated the right of substitute care providers to be heard at
the TPR fact-finding hearing, it seems inappropriate that Act 237 reinstated this right at the TPR
fact-finding hearing. However, it should be noted that this drafting request does not modify
current law which requires that substitute care providers be notified of both hearings and which
provides that substitute care providers may make a statement at the TPR dispositional hearing.

Adds language in the second sentence of ss. 48.27 (3) (a) 2. and 938.27 (3)
(a) 2., Stats., as follows: “ . . . is not given notice of a hearing under subd.
1. and if the court is reauired under this chauter to nermit that nerson to
make a written or oral statement during; the hearing or to submit a written
statement nrior to the hearing and that uerson does not make or submit such
statement, that person . . .“; and adds language in the second sentence of s.
48.42 (2g) (b), Stats., as follows: “ . . . is not given notice of a hearing
under par. (a) and if the court is reauired under s. 48.427 (lm) to nermit that
person to make a written or oral statement during the hearing or to submit a
written statement nrior to the hearing and that uerson does not make or
submit such statement, that person . . . .” These changes reinstate language
which was deleted by Act 237.

Comment: It is unclear why Act 237 amended ss. 48.27 (3) (a) 2., 48.42 (2g) (b) and
938.27 (3) (a) 2., Stats., by deleting the phrase “and if the court is required under . . . to permit
that person to make a written or oral statement during the hearing or to submit a written
statement prior to the hearing and that person does not make or submit such statement.” The
effect of deleting this provision is that for all hearings where notice is required to be given and
is not given, the substitute care provider may request a rehearing during the pendency of the
order and the court must order a rehearing. This means that even in cases where a substitute care
provider was not given notice but independently learned of the hearing and made a statement at
the hearing, a rehearing must be ordered if requested. Under the law prior to Act 237, if the
substitute care provider independently learned of the hearing and made a statement, the statutes
provided that the substitute care provider could not request a mandatory rehearing.

ASFA did not require that any remedy be provided for a substitute care provider if notice
and an opportunity to be heard are not provided. This drafting request provides the same
remedy as that provided under prior law before the enactment of Act 237, namely, a mandatory
rehearing must be granted in those cases in which the substitute care provider was required to be
given notice of a hearing, was not given notice, would have had the right to make a statement,
did not make a statement and requested a rehearing during the pendency of the order resulting
from the hearing (or with respect to a TPR case, requested a rehearing before the TPR disposi-
tional order was entered).
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/
. Creates ss. 48.355 (2d) (d) 1. and 2. and 938.355 (2d) (d) 1. and 2., Stats., to

read as shown on Attachment 1 to this memorandum.

Comment: It appears that ASFA required that a substitute care provider be given notice
of and an opportunity to be heard at a hearing under ss. 48.355 (2d) (c) and 938.355 (2d) (c),
Stats., as created by Act 237. These sections require a permanency plan hearing after a court
makes a finding that reasonable efforts are not required, as discussed above. Because ASFA
requires this hearing, it appears that ASFA also requires that the substitute care providers be
given notice of and an opportunity to be heard. [See 42 U.S.C. s. 675 (5) (G).] Because current
law does not provide for this, it is included in this drafting request.

/d Renumbers s. 48.43 (5) (b) to s. 48.43 (5) (b) l., Stats.; and creates s. 48.43
(5) (b) 2., Stats., to read as shown on Attachment 2 to this memorandum.

Comment: It appears that ASFA required that a substitute care provider be provided an
opportunity to make a statement at the hearing under s. 48.43 (5) (b), Stats., relating to a review
of a permanency plan following a TPR. This was not included in Act 237, thus current law
provides only notice of the hearing, not an opportunity to make a statement.

/ Amends ss. 48.38 (5) (b) and 938.38 (5) (b), Stats., to add the following as
the next to last sentence: “Any written or oral statement made under this
paragranh  shall be made under oath or affirmation.“; and amends s. 48.427
(lm), Stats., to add the following as the next to last sentence: “Any written
or oral statement made under this subsection shall be made under oath or
affirmation.“.

Comment: To be consistent with other provisions, as amended by 1997 Wisconsin Act
80, this drafting request adds a requirement that any statement made at a hearing by a substitute
care provider must be made under oath or affirmation. Act 237 included such a provision only
under ss. 48.357 (2r), 48.363 (lm), 48.365 (2m) (ag), 938.357 (2r), 938.363 (lm) and 938.365
(2m) (ag), Stats. This drafting request would extend the requirement to other statements by
substitute care providers.

If you have any questions, please call me at 266-3 137.

JLK:tlu;wu

Attachments

cc: Representative Bonnie Ladwig
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“(d) 1. If a hearing is held under par. (c), at least 10 days before the date of the

hearing the court shall notify the child, if 12 years of age or over, any parent,

guardian and legal custodian of the child and any foster parent, treatment foster

parent or other physical custodian described in s. 48.62 (2) of the child of the time,

place and purpose of the hearing.

2. The court shall give a foster parent, treatment foster parent or other physical

custodian described in s. 48.62 (2) who is notified of a hearing under subd. 1. an

opportunity to be heard at the hearing by permitting the foster parent, treatment

foster parent or other physical custodian to make a written or oral statement during

the hearing, or to submit a written statement prior to the hearing, relevant to the

issues to be determined at the hearing. Any written or oral statement made under

this subdivision shall be made upon oath or affirmation. A foster parent, treatment

foster parent or other physical custodian described in s. 48.62 (2) who receives a

notice of a hearing under subd. 1. and an opportunity to be heard under this

subdivision does not become a party to the proceeding on which the hearing is held

solely on the basis of receiving that notice and opportunity to be heard.“.
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48.43 (5) (b) 2. The court shall give a foster parent, treatment foster parent or

other physical custodian described in s. 48.62 (2) who is notified of a hearing under

subd. 1. an opportunity to be heard at the hearing by permitting the foster parent,

treatment foster parent or other physical custodian to make a written or oral

statement during the hearing, or to submit a written statement prior to the hearing,

relevant to the issues to be determined at the hearing. Any written or oral statement

made under this subdivision shall be made upon oath or afIirrnation.  A foster parent,

treatment foster parent or other physical custodian described in s. 48.62 (2) who

receives a notice of a hearing under subd. 1. and an opportunity to be heard under

this subdivision does not become a party to the proceeding on which the hearing is

held solely on the basis of receiving that notice and opportunity to be heard.“. .



j&de af pitscamirr
1999 - 2000 LEGISLATURE PI

LRB-2177

GMM...:...:...

cm4

1

2

6
‘3

4

5

6

AN ACT . . . . relating to: the efforts that are required to prevent the removal of a

child from the home or to make it possible for a child to return safely to his or

“khome when a juvenile court order places the child outside t
x

e home and notice

and an opportunity to be heard at certain proceedings under the children’s code

and the juvenile justice code by a child’s foster parent, treatment foster parent

or other substitute care provider.

Analysis by the Legislative Reference Bureau
Under current law, an order of the court assigned to exercise jurisdiction under

the children’s code and the juvenile justice code (juvenile court) that places a child
outside of his or her home must include a finding as to whether the county
department of human services or social services (county department), the
department of health and family services (DHFS), in a county having a population
of 500,000 or more, or the agency primarily responsible for providing services under
a juvenile court order (collectively “agent * has made reasonable efforts to prevent

3 the removal of the child from the home&hile assuring that the health and safety of
the child are the paramount concerns or, if applicable, has made reasonable efforts
to make it possible for the child to return safely to his or her home, except that a
juvenile court is not required to find that those reasonable efforts have been made
with respect to a parent of the child if the juvenile court finds that the parent has
committed certain crimes of homicide against a child of the parent; has committed
battery, sexual assault or physical or sexual abuse resulting in great bodily harm or
substantial bodily harm to the child or another child of the parent; has had his or her
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parental rights tez ted with respect to another child; or has subjected the child
to aggravated circums antes, which are defined under current law as including
criminal abandonment, torture, chronic abuse and sexual abuse. Current law, in

i
turn, defines sexual abu e as a violation of certain sex crimes. Current law, however,
does not cN%&, in turn, abandonment, torture or chronic abuse.

This bill defines those terms and expands the definition of sexual abuse for
purposes of determining when a parent has subjected a child to aggravated
circumstances. Specifically, the bill defines abandonment as a violation of the
criminal law against abandonment or an action or inaction that results in a finding

at the child is in need of protection or services on the grounds of abandonment. The
1 defines chronic abuse as two or more violations of the criminal laws against

attery or physical abuse of a child that result in bodily harm (as opposed to great
or substantial bodily harm) or two or more actions that result in a

the child is in need of protection or services on the grounds of physical
The bill defines torture as a violation of the criminal law against causing

mental harm to a child or an action or inaction that results in a finding that the child
is in need of protection or services on the grounds of emotional damage. Finally, the
bill expands the definition of sexual abuse to include an action that results in a
finding that the child is in need of protection or services on the grounds of sexual
abuse.

Current law permits an agency, at the same time as the agency is making
reasonable efforts to prevent the removal of a child from the home or to make it
possible for a child to return to his or her home, to work with DHFS, or a county
department or child welfare agency that is authorized to place children for adoption,
in making reasonable efforts to place the child for adoption, with a guardian or in
some other alternative permanent placement. This bill permits an agency to do that
work with any county department or child welfare agency, not just one that is
authorized to place children for adoption.

Under current law, a foster parent, treatment foster parent or other physical
custodian (substitute care provider) of a child who is the subject of a child in need of
protection or services proceeding is entitled to receive an opportunity to be heard at
all hearings involving the child, except hearings on motions for which notice need
only be provided to the child and his or her counsel. A substitute care provider is also
entitled to receive an opportunity to be heard at all hearings on a termination of
parental rights (TPR) proceeding and at all hearings on certain other matters over
which the juvenile court has jurisdiction, such as the appointment and removal of a
guardian of a child, the adoption of a child and proceedings under the Mental Health
Act concerning tl%e@m+

This bill eliminates the requirement that a substitute care provider receive an
opportunity to be heard at all hearings involving a child in need of protection or
services, such as a plea hearing, a fact-finding hearing or a dispositional hearing,
but leaves intact the requirement that a substitute care provider receive an
opportunity to be heard at a change in placement hearing or hearing on a fievision
or extension of a dispositional order. Similarly, the bill eliminates the requirement
that a substitute care provider receive an opportunity to be heard at all TPR

J
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hearings, such as a plea hearing or a fact-finding hearing, but leaves intact the
requirement that a substitute care provider receive an opportunity to be heard at a
TPR dispositional hearing. In addition, the bill eliminates the requirement that a
substitute care provider receive an opportunity to be heard at hearings on
proceedings under the children’s code other than TPR and child in need of protection
or services proceedings.

The bill, however, requires a substitute care provider to receive an opportunity
to be heard at a hearing to determine the permanency plan for a child when the
juvenile court has determined that a parent has subjected the child to aggravated
circumstances; has committed certain crimes of homicide, battery, sexual assault or
sexual or physical abuse against a child of the parent; or has had his or her parental
rights terminated with respect to another child of the parent. In addition, the bill
requires a substitute care provider to receive an opportunity to be heard at the
annual permanency plan review for a child whose parents’ parental rights have been
terminated, but who has not been adopted.

For further information see the state and local fiscal estimate, which will be
printed as an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

x
1 SECTION 1. 20.435 (3) (pm) of the statutes is amended to read:

2 20.435 (3) (pm) Federal aid; adoption incentive payments. All federal moneys

3 received as adoption incentive payments under 42 USC 47% 67%b, as authorized by

4 the governor under s. 16.54, to be expended for the purposes for which received.

History: 1971 c. 125 ss. 138 to 155,522 (1); 1971 c. 211,215,302,307,322; 1973 c. 90,198,243; 1973 c. 284 s. 32; 1973 c. 308,321,322,333,336; 1975 c. 39 ss. 153
to 173,732 (I), (2); 1975 c. 41 s. 52; 1975 c. 82.224.292; 1975 c. 413 s. 18; 1975 c. 422,423; 1975 c. 430 ss. 1,2,80; 1977 c. 29 ss. 236 to 273.1657 (18); 1977 c. 112,1977
c. 203 s. 106; 1977 c. 213,233,327; 1977 c. 354 s. 101; 1977 c. 359; 1977 c. 418 ss. 129 to 137,924 (18) (d), 929 (55); 1977 c. 428 s. 115; 1977 c. 447; 1979 c. 32 s. 92 (1 I),
1979 c. 34,48; 1979 c. 102 s. 237; 1979 c. 111,175,177; 1979 c. 221 ss. 118g to 133,2202  (20); 1979 c. 238,300,331,361; 1981 c. 20s~. 301 to 356b, 2202 (20) (b), (d), (6);
~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
435 ss. 2,3,7; 1983 a. 538; 1985 a. 24,29,56,73, 120, 154, 176,255,281,285,332; 1987 a. 27,339,368,398,399,402;  1987 a. 403 ss. 25,256; 1987 a. 413, 1989 a. 31,53,
1989a.56~~.  13,259;1989n. 102; 1989a 107s~. 11,13,17to37; 19892 120,122, 173,199,202,318,336,359;1991a.6,39,189,269,275,290,315,322;1993a. 16,27,

1995 a. 27 ss. 806 to 961~ 9126 (19); 1995 a. 77.98; 1995 a. 216 ss. 26,27; 1995 a. 266,276,289,303,404,
1997 a. 35,105,231,237,280,293.

5 m. of the statutes is repealed.

6 SECTION 3. 48.27
&

(3) (a) 2. of the statutes is amended to read:

7 48.27 (3) (a) 2. Failure to give notice under subd. 1. to a foster parent, treatment

8 foster parent or other physical custodian described in s. 48.62 (2) does not deprive the

9 court of jurisdiction in the action or proceeding. If a foster parent, treatment foster

10 parent or other physical custodian described in s. 48.62 (2) is not given notice of a
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SECTION 3

1 hearing under subd. 1. and if the court is required under this chapter to permit that

2 person to make a written or oral statement durinp the hearine or to submit a written

3 statement nrior to the hearing: and that nerson does not make or submit such a

4 statement, that person may request a rehearing on the matter during the pendency

5 of an order resulting from the hearing. If the request is made, the court shall order

6 a rehearing.

History: 1977 c. 354; 1979 c. 300,331,359; 19
il. 237, 292; 13.93 (1) (b).

7 SECTION 4. 4kc
a. 27; Sup. Ct. Order, 141 W (2d) xiv (1987), 1987 a. 403; 1991 a 263,315; 1993 a 98,395; 1995 a. 27,77,275; 1997

1 7 (6) of the statutes is amended to read:

8 48.27 (6) When a proceeding is initiated under s. 48.14, all interested parties

9 shall receive notice and appropriate summons shall be issued in a manner specified

10 by the court, consistent with applicable governing statutes. T1,

11 +,,,c,, ”

12 /r)\ l  m1-j) �A
13

14 191 (&

History: 1977 c. 354; 1979 c. 300,331,359; 1983 27; Sup. Ct. Order, 141 W (2d)

5

xiv (1987), 1987 a. 403; 1991 a. 263,315; 1993 a. 98,395,1995 a. 27,77,275; 1997
il. 237, 292; 13.93 (1) (b).

1 5 SECTION 5. 48.35 (2b) of the statutes is amended to read:

16 48.355 (2b) CONCURRENT REASONABLE EFFORTS PERMITTED. A county

17 department, the department, in a county having a population of 500,000 or more, or

18 the agency primarily responsible for providing services to a child under a court order

19 may, at the same time as the county department, department or agency is making

20 the reasonable efforts required under sub. (2) (b) 6., work with the department, a

21 county department . . or a child welfare agency 1;
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SECTION 5

History: 1977 c. 354; 1979 c. 295,300,359; 1983 a. 27,102,399, 1987~ 27,339,383; 1989~s 31,41,86,107,121,359;  1991 a. 39; 1993 a. 98,334,377,
385,395,446,481,491; 1995 a. 27,77,201,225,275; 1997 a. 2772

SECTION 7. 48.355 (2d) the statutes is created to read:11

12

13

14

15

06

17

18

19

20

21

22

23

48.355 (2d) (a) Id. “Aggravated circumstances” include abandonment, chronic

abuse, sexual abuse and torture.

4SECTION 8. 48.355 (2d) (a lj. of the statutes is created to read:

48.355 (2d) (a) lj. “Chronic abuse” means 2 or more violations of s. 940.19 6)

v JJ dJ
or (6) or 948.03 (2) (b) or (c) or (3) (b) or (c) or of a law of any other state or federal law 1

J
60

if that violation would be a violation of s. 940.19 (5 or (6) 1!
t/

or 948.03 (2) b) or (c) or

(3) &I or c 1 committed in this state, that result in bodily harm, as defined in s.(Y ‘f
d

939.22 (4), as evidenced by final judgments of conviction on 2 or more separate

occasions; or 2 or more actions that result in findings of abuse, as defined in s. 4852
J

(1) (a), under s. 48.13 (3) or under a law of any other state or a federal law that is
J

comparable to s. 48.13 (3), as evidenced by final orders of a court of competent

jurisdiction on 2 or more separate occasions.

1 ,!SJ in making reasonable efforts to place the child for adoption, with

2 a guardian or in some other alternative permanent placement.

History: 1977 c. 354; 1979 c. 295,300,359; 1983 a. 27,102.399,5
385,395,446,481,491,  1995 a. 27,71,201,225,275; 1997 a 27

3 %r

; 1985 a. 29; 1987 a. 277339,383;  1989 a. 31,41,86,107,121,359;  1991 a. 39; 1993 a. 98,334,377,
5,237,292.

SECTION 6. 48.355 (2d) ) 1. of the statutes is amended to read:

4 48.355 (2d) (a) 1. eUU,, ;
a -

5 “Abandonment” means a violation of s. 948.20 or inAviolation of the law of any other

state or federal law if that violation would be a violation of s. 948.20 if committed in

of conviction. or an action or inaction that results in a finding of abandonment under

s. 48.13 (2) or under a law of anv other state or a federal law that is comnarable  to

10 s. 48.13 (2). as evidenced bv a final order of a court of comnetent  iurisdiction.
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SECTION 9

J
SECTION 9. 48.355 (2d) (a) 2. of the statutes is amended to read:

48.355 (Zd) (a) 2. “Sexual abuse” means a violation of s. 940.225, 944.30,

948.02, 948.025, 948.05, 948.055,948.06, 948.09 or 948.10 or a violation of the law

of any other state or federal law if that violation would be a violation of s. 940.225,

944.30, 948.02, 948.025, 948.05, 948.055, 948.06, 948.09 or 948.iO if committed in

this state, as evidenced by a final judgment of conviction. or an action that results
.G XI/J JJ 4 I/

in a finding of abuse. as defined in s. 4&02 (1) (b). (c). (d). (e) or (f). under s. 48.13
e2 ./

(3) or under a law of anv other state or a federal law that is comparable to s. 48:13

(3). as evidenced by a final order of a court of competent jurisdiction.

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

History: 1977 c. 354; 1979 c. 295,300,359; 1983 a. 27,102,399 5 1985 a.
1997 a.2732 ‘337,292.

29.1987 a. 27,339,383; 1989 a. 31,41,86,107,121,359; 1991 a. 39; 1993 a. 98,334,377,
385,395,446,481,491; 1995 a. 27,77,201,225,275;

SECTION 10. 48.355 (2d) (a) 3. of the statutes is created to read:

48.355 (2d) (a) 3. “Tort&e”  means a violation of s. 948.0% (1) or a violation of

the law of any other state or federal law if that violation would be a violation of s.

948.04?1) if committed in this state, as evidenced by a final judgment of conviction,
.J

or an action or inaction that results in a finding of emotional damage under s. 4853
x/

(11) or under a law of any other state or a federal law that is comparable to s. 48.13

(ll), as evidenced by a final o&er of a court of competent jurisdiction.

SECTION 11. 48.355 (2d) b) (intro.) of the statutes is amended to read:t’

48.355 (2d) (b) (intro.) Notwithstanding sub. (2) (b) 6., the court need not

include in a dispositional order a finding as to whether the county department, the

department, in a county having a population of 500,000 or more, or the agency

primarily responsible for providing services under a court order has made reasonable

efforts with respect to a parent of a child to prevent the removal of the child from the

home, while assuring that the child’s health and safety are the paramount concerns,

or, if applicable, a finding as to whether the agency primarily responsible for
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SECTION 11

1 providing services under a court order has made reasonable efforts with respect to

2 a parent of a child to make it possible for the child to return safely to his or her home,
. . .3 i f  t h e  c o u r t  f i n d s -, any of the following:

History: 1977 c. 354; 1979 c. 295.300.359; 1983 a. 27,102,399,538; 29; 1987 &27,339,383; 1989 a. 31,41,86,107,121,359;  1991 a. 39; 1993 8.98,334,377,
385,395,446,481,491; 1995 a. 27,77,201,225,275; 1997 a. 27,205,2

4 SECTION 12. 48.355 (2d) (b) 2. of the statutes is amended to read:

5 48.355 (2d) (b) 2. That the parent has committed, has aided or abetted the

6 commission of, or has solicited, conspired or attempted to commit, a violation of s.

7 940.01,940.02,940.03 or 940.05 or a violation of the law of any other state or federal

8 law, if that violation would be a violation of s. 940.01, 940.02, 940.03 or 940.05 if

9 committed in this state, as evidenced bv a final iudgment of conviction, and that the

10 victim of that violation is a child of the parent.

385,395,446,481,491; 1995 a. 27,77,201,225,275; 1997 a 27, d&37,292.
History: 1977 c. 354; 1979 c. 295,300,359; 1983 a. 27.102.399 . 1985 o 29 ’ 1987 o. 27,339,383; 1989 o. 31,41,86,107.121,359;  1991 a. 39; 1993 a. 98,334,377,

11 SECTION 13. 48.355 (2d) (b) 3. of the statutes is amended to read:

12 48.355 (2d) (b) 3. That the parent has committed aviolation of s. 940.19 (2), (3),

13 (4) or (5), 940.225 (1) or (2), 948.02 (1) or (2), 948.025 or 948.03 (2) (a) or (3) (a) or a

14 violation of the law of any other state or federal law, if that violation would be a

15 violation of s. 940.19 (2), (3), (4) or (5), 940.225 (1) or (2), 948.02 (1) or (2), 948.025 or

16 948.03 (2) (a) or (3) (a) if committed in this state, as evidenced bv a final judgment

17 of conviction, and that the violation resulted in great bodily harm, as defined in s.

18 939.22 (14), or in substantial bodily harm, as defined in s. 939.22 (38), to the child

19 or another child of the parent.

History: 1977 c. 354; 1979 c. 295,300,359; 1983 a. 27, 102,399, (1985 a. 29;

SECTION 14. 48.355 (2d) w > 4. of
1987 a. 27,339,383; 1989 a. 31,41,86,107,121,359;  1991 a. 39; 1993 a. 98,334,377,

385,395,446,481,491; 1995 0.27,77,201,225,275; 1997 a 27,Xl 237,292.

20 the statutes is amended to read:



1999 - 2000 Legislature -a- LRB-2177/?
GMM...:...:...

SECTION 14

1 48.355 (2d) (b) 4. That the parental rights of the parent to another child have

2 been involuntarily terminated, as evidenced bv a final order of a court of comnetent

3 jurisdiction terminating those narental rights.

History: 1977 c. 354; 1979 c. 295.300.359; 1983 a. 27,102,399,5 8;

385,395,446,481,491; 1995 a. 27,77,201,225,275; 1997 a. 27 R

1985 a. 29; 1987 a. 27,339,383; 1989a.31,41,86,107,121,359;1991 a. 39; 1993 a. 98,334,377,
(237,292.

SECTION 15. 48.355 (2 > d) of the statutes is created to read:

48.355 (2d) (d) 1. If a hearing is held under par.%), at least 10 days before the

date of the hearing the court shall notify the child, if 12 years of age or over, any

parent, guardian and legal custodian of the child and any foster parent, treatment

foster parent or other physical custodian described in s. !i48.6 (2) of the child of the

time, place and purpose of the hearing.

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

2. The court shall give a foster parent, treatment foster parent or other physical
\/ J

custodian described in s. 48.62 (2) who is notified of a hearing under subd. 1. an

opportunity to be heard at the hearing by permitting the foster parent, treatment

foster parent or other physical custodian to make a written or oral statement during

the hearing, or to submit a written statement prior to the hearing, relevant to the

issues to be determined at the hearing. Any written or oral statement made under
J

this subdivision shall be made upon oath or affirmation. A foster parent, treatment
J

foster parent or other physical custodian described in s. 48.62 (2) who receives a
J

notice of a hearing under subd. 1. and an opportunity to be heard under this

subdivisi& does not become a party to the proceeding on which the hearing is held

solely on the basis of receiving that notice and opportunity to be heard.

SECTION 16. 48.38 (5) (b) of the statutes is amended to read:

48.38 (5) (b) The court or the agency shall notify the parents of the child, the

child if he or she is 12 years of age or older and the child’s foster parent, the child’s

treatment foster parent or the operator of the facility in which the child is living of
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SECTION 16

the date, time and place of the review, of the issues to be determined as part of the

review, of the fact that they may have an opportunity to be heard at the review by

submitting written comments not less than 10 working days before the review or by

participating at the review. The court or agency shall notify the person representing

the interests of the public, the child’s counsel and the child’s guardian ad litem of the

date of the review, of the issues to be determined as part of the review and of the fact

that they may submit written comments not less than 10 working days before the
d-

review. Anv written or oral statement made to the court under this naraaranh  bv a

foster narent? treatment foster parent or onerator of a facilitv in which a child is

living shall be made under oath or affirmation. The notices under this paragraph

shall be provided in writing not less than 30 days before the review and copies of the

notices shall be filed in the child’s case record.

History: 1983 a. 399; 1985 a. 70 ss. 1, IO,  1985 a. 176; 19453  292 s. 3; 1985 a. 332; 1987 a. 383; 1989 a. 31,86,107;  1993 a. 377,385,395,446,491;  1995 a. 27 SS.  2474
to 2478, 9126 (19); 1995 a. 77, 143,215; 1997 a. 27, 35, 1

13 SECTION 17. 48.415T) (a) 2. of the statutes is amended to read:

14
. J

48.415 (2) (a) 2. a. In this subdivision,“e diligent effort” means an

15 earnest and conscientious effort to take good faith steps to provide the services

16 ordered by the court which takes into consideration the characteristics of the parent

17 or child or of the expectant mother or child, the level of cooperation of the parent or

18

19

20

expectant mother and other relevant circumstances of the case.

E: NOTE: Subd. par. a. is shown as affected by three acts of the 1997 legislature and as merged by the revisor under s. 13.93 (2) (c).NOT

b. That the agency responsible for the care of the child and the family or of the

J
unborn child and expectant mother has made a rea~~&A diligent effort to provide

21 the services ordered by the court.

22 SECTION 18. 48.42 (2g) (am) of the statutes is repealed.

: NOTE: Subd. par. b. is shown as affected by two acts of the 1997  legislature and as merged by the revisor under s. 13.93 (2) (c).NOTE:

History: 1979 c. 330; 1983 a. 189 s. 329 (5); 1983 a. 326; a. 447 ss. 8.67; 1983 a. 488,538; 1987 a. 355,383; 1989 a. 86; 1993 a. 235,395; 1995 a. 77,108,225,275,
1997 a. 35, 80, 237, 292, 294; s. 13.93 (2) (c).

23 SECTION 19. 48.42 ( (b) of the statutes is amended to read:
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SECTION 19

1 48.42 (2g) (b) Failure to give notice under par. (a) to a foster parent, treatment

2 foster parent or other physical custodian described in s. 48.62 (2) does not deprive the

3 court of jurisdiction in the proceeding. If a foster parent, treatment foster parent or

4 other physical custodian described in s. 48.62 (2) is not given notice of a hearing

5 under par. (a) and if the court is reauired under s. 48.427 ( i!m) to nermit that nerson

6 to make a written or oral statement during the hearina or to submit a written

7 statement orior to the hearing and that nerson does not make or submit such a

8 statement, that person may request a rehearing on the matter at any time prior to

9 the entry of an order under s. 48.427 (2) or (3). If the request is made, the court shall

10 order a rehearing.

11

12

13

14

15

16

17

18

19

20

21

22

23

History: 1913 c 263; 1911 c. 354; 1979~. 1 c. 391; 1983 a. 447; 1985 a. 94; Sup. Ct. Order, 136 W (2d) xxv (1987); 1987 a. 383; 1989 a. 86; 1993
a. 395,446; 1995 a. 108,225,215,352; 1997

SECTION 20. of the statutes is amended to read:

48.427 (lm) In addition to any evidence presented under sub. (l), the court

shall give the foster parent, treatment foster parent or other physical custodian

described in s. 48.62 (2) of the child an opportunity to be heard at the dispositional

hearing by permitting the foster parent, treatment foster parent or other physical

custodian to make a written or oral statement during the dispositional hearing, or

to submit a written statement prior to disposition, relevant to the issue of disposition.
J

Anv written or oral statement made under this subsection shall be made under oath

or affirmation. A foster parent, treatment foster parent or other physical custodian

described in s. 48.62 (2) who receives notice of a hearing under s. 48.42 (2g) (a) and

an opportunity to be heard under this subsection does not become a party to the

proceeding on which the hearing is held solely on the basis of receiving that notice

and opportunity to be heard.

History: 1979 c. 330; 1981 c. 81,359; 1985 a. 70,176; 1995 a.&5,289, 1997 a. 80, 104,237. I/
24 SECTION 21. 48.43 (5) (b) of the statutes is renumbered 48.43 (5) (b) 1.
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SECTION 22

SECTION 22. 48.43 (5) (b) 2. of the statutes is created to read:

48.43 (5) (b) 2. The court shall give a foster parent, treatment foster parent or
d

other physical custodian described in s. 48.62 (2) who is notified of a hearing under
d

subd. 1. an opportunity to be heard at the hearing by permitting the foster parent,

treatment foster parent or other physical custodian to make a written or oral

statement during the hearing, or to submit a written statement prior to the hearing,

relevant to the issues to be determined at the hearing. Any written or oral statement
J

made under this subdivision shall be made upon oath or affirmation. A foster parent,
/

treatment foster parent or other physical custodian described in s. 48.62 (2) who
J

receives a notice of a hearing under subd. 1. and an opportunity to be heard under

this subdivi&n does not become a party to the proceeding on which the hearing is

held solely on the basis of receiving that notice and opportunity to be heard.
4

SECTION 23. 938.27 (3) (a) lm. of the statutes is repealed.
v

SECTION 24. 938.27 (3) (a) 2. of the statutes is amended to read:

d938.27 (3) (a) 2. Failure to give notice under su d. 1. to a foster parent,

treatment foster parent or other physical custodian described in s. 48.62 (2) does not

deprive the court of jurisdiction in the action or proceeding. If a foster parent,

treatment foster parent or other physical custodian described in s. 48.62 (2) is not

given notice of a hearing under subd. 1. and if the court is reauired under this chaoter

to nermit that nerson to make a written or oral statement during the hearing or to

submit a written statement nrior to the hearing and that nerson does not make or

submit such a statement, that person may request a rehearing on the matter during

the pendency of an order resulting from the hearing. If the request is made, the court

shall order a rehearing.

History: 1995 a. 77,275; 1997 a. 80,181,237.



1999 - 2000 Legislature. - 12- LRB-2177/?
GMM...:...:...

SECTION 25

1 SECTION 25. 938.27 4 6) of the statutes is amended to read:

2 938.27 (6) When a proceeding is initiated under s. 938.14, all interested parties

3 shall receive notice and appropriate summons shall be issued in a manner specified

4 by the court, consistent with applicable governing statutes. J&-a&U&n, if the

6

7

8

History: 1995 a. 77,275; 1997 a. 80, 181,237.

9 SECTION 26. 938.355 (ii) of the statutes is amended to read:

10 938.355 (2b) CONCURRENT REASONABLE EFFORTS PERMITTED. A county

11 department that provides social services or the agency primarily responsible for

12 providing services to a juvenile under a court order may, at the same time as the

13 county department or agency is making the reasonable efforts required under sub.

14 (2) (b) 6., work with the department of health and family services, a county

15 department  or a child welfare agency 

16 488) in making reasonable efforts to place the juvenile for adoption, with a

17 guardian or in some other alternative permanent placement.

History: 1995 il. 77,352; 1997 a. 27,3X 205,237,239,2X% s. 13.ti2) Cc).
SECTION 27. 938.355 (2d) (a) 1. of the statutes is amended to read:

938.355 (2d) (a) 1.
.

ecsn ; .
nc1,,;1,nt :n

3,
“Abandonment)means a violation of s. 948.20 or in a violation of the law of any other

h
state or federal law if that violation would be a violation of s. 948.20 if committed in

22 this state, to&urc, chr% as evidenced bv a final judgment

23 of conviction. or an action or inaction that results in a findinp of abandonment under
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SECTION 27

J
1 s. 48.13 (2) or under a law of anv other state or a federal law that is comnarable to

J
2 s. 48.13 (2). as evidenced bv a final order of a court of comnetent iurisdiction.

History: 1995 8. II, 352; 1997 &21,35,205,231,239,252; s. 13.93 @h.
3 SECTION 28. 938.355 (2d) (a) Id. of the statutes is created to read:

4 938.355 (2d) (a) Id. “Aggravated circumstances” include abandonment,

5 chronic abuse, sexual abuse and torture.
c>1

6 SECTION 29. 938.355 (2d) (a) lj. of the statutes is created to read:

7

10

11

12

13

14

15

16

17

18

19

20

21

938.355 (2d) (a) lj. “Chronic abuse” means 2 or more violations of s. 940.19 (1)

or (6) or 948.03 (2) (b) or (c) or (3) (b) or (c) or of a law of any other state or federal law

if that violation would be a violation of s. 940.19 (1) or (6) or 948.03 (2) (b) or (c) or

(3) (b) or (c) if committed in this state, that result in bodily harm, as defined in s.

939.22 (4), as evidenced by final judgments of conviction on 2 or more separate

occasions; or 2 or more actions that result in findings of abuse, as defined in s. 48.02

(1) (a), under s. 48.13 (3) or under a law of any other state or a federal law that is

comparable to s. 48.13 (3), as evidenced by final orders of a court of competent

jurisdiction on 2 or more separate occasions.
x

SECTION 30. 938.355 (2d) (a) 2. of the statutes is amended to read:

938.355 (2d) (a) 2. “Sexual abuse” means a violation of s. 940.225, 944.30,

948.02, 948.025, 948.05, 948.055, 948.06,948.09 or 948.10 or a violation of the law

of any other state or federal law if that violation would be a violation of s. 940.225,

944.30, 948.02, 948.025, 948.05, 948.055, 948.06, 948.09 or 948.10 if committed in

this state, as evidenced by a final iudPment of conviction. or an action that results
JJ J -J J

in a findinp of abuse. as defined in s. 4 (1) (b). (cl (cl). (4 or (0. under s. 48.13
23
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1

2
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6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

(3) or under a law of anv other state or a federal law that is comparable to s. 48.13

(3). as evidenced bv a final order of a court of comnetent  iurisdiction.

History: 1995 a. 17,352; 1997 a. 21,35,205.231,239,252;  s. 13.94&f(c).
SECTION 31. 938.355 (2d) (a) 3. of the statutes is created to read:

938.355 (2d) (a) 3. “Torture” means a violation of s. 948.04 (1) or a violation of

the law of any other state or federal law if that violation would be a violation of s.

948.0471) if committed in this state, as evidenced by a final judgment of conviction,
r/

or an action or inaction that results in a finding of emotional damage under s. 48.13
d

(11) or under a law of any other state or a federal law that is comparable to s. 48.13

(ll), as evidenced by a final order of a court of competent jurisdiction.

liSECTION 32. 938.355 (2d) (b) (intro.) of the statutes is amended to read:

938.355 (2d) (b) (intro.) Notwithstanding sub. (2) (b) 6., the court need not

include in a dispositional order a finding as to whether a county department which

provides social services or the agency primarily responsible for providing services

under a court order has made reasonable efforts with respect to a parent of a juvenile

to prevent the removal of the juvenile from the home, while assuring that the

juvenile’s health and safety are the paramount concerns, or, if applicable, a finding

as to whether the agency primarily responsible for providing services under a court

order has made reasonable efforts with respect to a parent of a juvenile to make it

possible for the juvenile to return safely to his or her home, if the court finds+

. . .
ct  any of the following:,

y : 1 9 9 5 a. I I , 3 5 2 ; 1 9 9 7 a. 2 1 , 3 5 , 2 0 5 , 2 3 1 , 2 3 9 , 2 5 2 ; s. 13.9 3/ (2) (c).

SECTION 33. 938.355 (2d) (b) 2. of the statutes is amended to read:

938.355 (ad) (b) 2. That the parent has committed, has aided or abetted the

commission of, or has solicited, conspired or attempted to commit, a violation of s.

24 940.01,940.02,940.03 or 940.05 or a violation of the law of any other state or federal
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SECTION 33.

1 law, if that violation would be a violation of s. 940.01, 940.02, or 940.05 if
J

2 committed in this state, as evidenced bv a final iudement of convictio

3 victim of that violation is a child of the parent.

His&w:  1995 a. 17,352: 1997 a 21,35,205.231,239,252;  s. 13.

4

5

6

7

8

9

a1

0
12

SECTION 34. 938.355 (2d) lb> 3. of the statutes is amended to read:

938.355 (ad) (b) 3. That the parent has committed a violation of s. 940.19 (2>,

(3), (4) or (5), 940.225 (1) or (2), 948.02 (1) or (2), 948.025 or 948.03 (2) (a) or (3) (a)

or a violation of the law of any other state or federal law, if that violation would be

a violation of s. 940.19 (2), (3), (4) or (5), 940.225 (1) or (2), 948.02 (1) or (2), 948.025

a) or (3) (a) if committed in this state, as evidenced bv a final iudgment

that the violation resulted in great bodily harm, as defined in s.

or in substantial bodily harm, as defined in s.

i 939.22 @, to the juvenile or another child of the parent.

NOTE: NOTE:?%%racketea  language  indicates the correct cross-references. Corrective legislation is p

History: 1995 a. 77,352; 1997 a. 27, 35, 205, 237, 239,252; 3 (2) Cc).

13 SECTION 35. 938.355 ( (b) 4. of the statutes is amended to read:

14 938.355 (2d) (b) 4. That the parental rights of the parent to another child have

15 been involuntarily terminated, as evidenced by a final order of a court of competent

16 jurisdiction terminating those narental rights.

History: 1995 a. II, 352; 1997 a. 21, 35, 205, 237, 239, 252; s. 1

17 SECTION 36. 938.355 (2f
co (cl.

) (d) of the statutes is created to read:
\/

18 938.355 (2d) (d) 1. If a hearing is held under par. (c), at least.10 days before the
J

19 date of the hearing the court shall notify the juvenile, if 12 years of age or over, any

20

21

parent, guardian and legal custodian of the juvkile and any foster parent, treatment
d J

foster parent or other physical custodian described in s. 48.62 (2) of the juvenile of

22 the time, place and purpose of the hearing.
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2. The court shall give a foster parent, treatment foster parent or other physical
J J

custodian described in s. 48.62 (2) who is notified of a hearing under subd. 1. an

opportunity to be heard at the hearing by permitting the foster parent, treatment

foster parent or other physical custodian to make a written or oral statement during

the hearing, or to submit a written statement prior to the hearing, relevant to the

issues to be determined at the hearing. Any written or oral statement made under

Jthis subdivision shall be made upon oath or affirmation. A foster parent, treatment

foster parent or other physical custodian described in s. 48.62 (2) who receives a
I/

notice of a hearing under subd. 1. and an opportunity to be heard under this

J
subdivision does not become a party to the proceeding on which the hearing is held

solely on the basis of receiving that notice and opportunity to be heard.

SECTION 37. 1) of the statutes is amended to read:

938.365 (1) In this section, a juvenile is considered to have been placed outside

of his or her home on the date on which the juvenile was first placed outside of his

or her home pursuant to an order under m s. 938.345? or 938.357 er

Q99 or on the date that is 60 days after the date on which the juvenile was

removed from his or her home, whichever is earlier.

ry:  1 9 9 5  a 71,215,352;  1 9 9 7  a  27,35,80,237 d

SECTION 38. 938.38 (5) (b) of the statutes is amended to read:

938.38 (5) (b) The court or the agency shall notify the parents of the juvenile,

the juvenile if he or she is 10 years of age or older and the juvenile’s foster parent,

the juvenile’s treatment foster parent or the operator of the facility in which the

juvenile is living of the date, time and place of the review, of the issues to be

determined as part of the review, of the fact that they may have an opportunity to

be heard at the review by submitting written comments not less than 10 working
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* SECTION 38

1 days before the review or by participating at the review. The court or agency shall

2 notify the person representing the interests of the public, the juvenile’s counsel and

3 the juvenile’s guardian ad litem of the date of the review, of the issues to be

4 determined as part of the review and of the fact that they may submit written

5 comments not less than 10 working days before the review. Anv written or oral
J

6 statement made to the court under this naragranh bv a foster narent. treatment

7 foster narent or ouerator  of a facilitv in which a iuvenile is living shall be made under

8 oath or affirmation. The notices under this paragraph shall be provided in writing

9 not less than 30 days before the review and copies of the notices shall be filed in the

10 juvenile’s case record.

History: 1995 a. 11, 275, 352; 1997 a. 35,237, 296.

11 SECTION 39. Initial applicability. J d
12 (1) JUVENILE COURT ORDERS. The treatment of sections 48.355 (2d) (a) l.,. Id., lj.,

J c/-~J J J
13 2. and <and (r) (intro.),%, 3*: and% and 938.355 (2d) (a) l., Id., lj., 2. and 3. and (b)

\/JJ J
14 (intro.), 2., 3. and 4. of the statutes first applies to juvenile court orders entered on

15 the effective date of this subsetfion.

16

17

18

19

20

21

(2)  J I J V E N I L E C O U R T H E A R I N G S A N D P E R M A N E N C Y P L A N R E~ W S. Thetreatmento f
J

sections 48.27 (3) (aylm. and%. and g), 48.38 (57(b), 48.42 (2g) (am) and (b), 48.%7

(lm), 938.27 (3) (a) 1” J 1/
J

m. and 2. and (6) and 938.38 (5) (b) of the statutes, the
J‘

renumbering of section 48.43 (5) (b) of the statutes and the creation of section 4<43

(5) (b) 2. of the s a u es rrs apply to juvenile court hearings and permanency plant t t f t
if

reviews held on the effective date of this subsection.
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SECTIONED

I7
1 (3) PE~VIANENCY  PLAN HEARINGS. The treatment of sections 48.355 (2d) (d) and

2 938.355 (2cl) (d) of the statutes first applies to permanency plan hearings held 10

03 days after the effective date of this subsection.

4 (END)
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1999 BILL

AN ACT to repeal 48.27 (3) (a) lm., 48.42 (2g) (am) and 938.27 (3) (a) lm.; to

renumber 48.43 (5) (b); to amend 20.435 (3) (pm), 48.27 (3) (a) 2., 48.27 (6),

48,355 (2b), 48.355 (2d) (a) l., 48.355 (2d) (a) 2., 48.355 (2d) (b) (intro.), 48.355

(2d) (b) 2., 48.355 (2d) (b) 3., 48.355 (2d) (b) 4., 48.38 (5) (b), 48.415 (2) (a) 2.,

48.42 (2g) (b), 48.427 (lm), 938.27 (3) (a) 2., 938.27 (6), 938.355 (2b), 938.355

(2d) (a) l., 938.355 (2d) (a) 2., 938.355 (2d) (b) (intro.), 938.355 (2d) (b) 2.,

938.355 (2d) (b) 3., 938.355 (2d) (b) 4., 938.365 (1) and 938.38 (5) (b); and to

create 48.355 (2d) (a) Id., 48.355 (2d) (a) lj., 48.355 (2d) (a) 3., 48.355 (2d) (d),

48.43 (5) (b) 2., 938.355 (2d) (a) Id., 938.355 (2d) (a) lj., 938.355 (2d) (a) 3. and

938.355 (2d) (d) of the statutes; relating to: the efforts that are required to

prevent the removal of a child from the home or to make it possible for a child

to return safely to his or her home when a juvenile court order places the child

outside of the home and notice and an opportunity to be heard at certain
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1 proceedings under the children’s code and the juvenile justice code by a child’s

2 foster parent, treatment foster parent or other substitute care provider.

Analysis by the Legislative Reference Bureau
Under current law, an order of the court assigned to exercise jurisdiction under

the children’s code and the juvenile justice code (juvenile court) that places a child
outside of his or her home must include a finding as to whether the county
department of human services or social services (county department), the
department of health and family services (DHFS), in a county having a population
of 500,000 or more, or the agency primarily responsible for providing services under
a juvenile court order (collectively “agency”), has made reasonable efforts to prevent
the removal of the child from the home while assuring that the health and safety of
the child are the paramount concerns or, if applicable, has made reasonable efforts
to make it possible for the child to return safely to his or her home, except that a
juvenile court is not required to find that those reasonable efforts have been made
with respect to a parent of the child if the juvenile court finds that the parent has
committed certain crimes of homicide against a child of the parent; has committed
battery, sexual assault or physical or sexual abuse resulting in great bodily harm or
substantial bodily harm to the child or another child of the parent; has had his or her
parental rights terminated with respect to another child; or has subjected the child
to aggravated circumstances, which are defined under current law as including
criminal abandonment, torture, chronic abuse and sexual abuse. Current law, in
turn, defines sexual abuse as a violation of certain sex crimes. Current law, however,
does not, in turn, define abandonment, torture or chronic abuse.

This bill defines those terms
purposes of determining when a parent has subjected a child to aggravated
circumstances. Specifically, the bill defines abandonment as a violation of the
criminal law against abandonment or an action or inaction that results in a finding
that the child is in need of protection or services on the grounds of abandonment. The
bill defines chronic abuse as two or more violations of the criminal laws against
battery or physical abuse of a child that result in bodily harm (as opposed to great
bodily harm or substantial bodily harm) o+&o or more actions that e

. . .
iJd&p+nt.wnnrmrPen

.
, eea 01- w

Current law permits an agency, at the same time as the agency is making
reasonable efforts to prevent the removal of a child from the home or to make it
possible for a child to return to his or her home, to work with DHFS, or a county
department or child welfare agency that is authorized to place children for adoption,
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in making reasonable efforts to place the child for adoption, with a guardian or in
some other alternative permanent placement. This bill permits an agency to do that
work with any county department or child welfare agency, not just one that is
authorized to place children for adoption.

Under current law, a foster parent, treatment foster parent or other physical
custodian (substitute care provider) of a child who is the subject of a child in need of
protection or services proceeding is entitled to receive an opportunity to be heard at
all hearings involving the child, except hearings on motions for which notice need
only be provided to the child and his or her counsel. A substitute care provider is also
entitled to receive an opportunity to be heard at all hearings on a termination of
parental rights (TPR) proceeding and at all hearings on certain other matters over
which the juvenile court has jurisdiction, such as the appointment and removal of a
guardian of a child, the adoption of a child and proceedings under the Mental Health
Act concerning a child.

This bill eliminates the requirement that a substitute care provider receive an
opportunity to be heard at all hearings involving a child in need of protection or
services, such as a plea hearing, a fact-finding hearing or a dispositional hearing,
but leaves intact the requirement that a substitute care provider receive an
opportunity to be heard at a change in placement hearing or hearing on a revision
or extension of a dispositional order. Similarly, the bill eliminates the requirement
that a substitute care provider receive an opportunity to be heard at alZ TPR
hearings, such as a plea hearing or a fact-finding hearing, but leaves intact the
requirement that a substitute care provider receive an opportunity to be heard at a
TPR dispositional hearing. In addition, the bill eliminates the requirement that a
substitute care provider receive an opportunity to be heard at hearings on
proceedings under the children’s code other than TPR and child in need of protection
or services proceedings.

The bill, however, requires a substitute care provider to receive an opportunity
to be heard at a hearing to determine the permanency plan for a child when the
juvenile court has determined that a parent has subjected the child to aggravated
circumstances; has committed certain crimes of homicide, battery, sexual assault or
sexual or physical abuse against a child of the parent; or has had his or her parental
rights terminated with respect to another child of the parent. In addition, the bill
requires a substitute care provider to receive an opportunity to be heard at the
annual permanency plan review for a child whose parents’ parental rights have been
terminated, but who has not been adopted.

For further information see the state and ZocaZ fiscal estimate, which will be
printed as an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 20.435 (3) (pm) of the statutes is amended to read:
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20.435 (3) (pm) Federal aid; adoption incentive payments. AI1 federal moneys

received as adoption incentive payments under 42 USC 4X&A 67313, as authorized by

the governor under s. 16.54, to be expended for the purposes for which received.

SECTION 2. 48.27 (3) (a) lm. of the statutes is repealed.

SECTION 3. 48.27 (3) (a) 2. of the statutes is amended to read:

48.27 (3) (a) 2. Failure to give notice under subd. 1. to a foster parent, treatment

foster parent or other physical custodian described in s. 48.62 (2) does not deprive the

court of jurisdiction in the action or proceeding. If a foster parent, treatment foster

parent or other physical custodian described in s. 48.62 (2) is not given notice of a

hearing under subd. 1. mifeauired  under this chanter to nermit that

person to make a written or oral statement during  the hearing or to submit a written

statem nt rior to the hearin

statement, that person may request a rehearing on the matter during the pendency

of an order resulting from the hearing. If the request is made, the court shall order

a rehearing.

SECTION 4. 48.27 (6) of the statutes is amended to read:

48.27 (6) When a proceeding is initiated under s. 48.14, all interested parties

shall receive notice and appropriate summons shall be issued in a manner specified

by the court, consistent with applicable governing statutes. I&a&M&n,  if +& child

hn VA in =h IQ\ ‘&\ .

SECTION 5. 48.355 (2b) of the statutes is amended to read:



1999 - 2000 Legislature

BILL

-5- LRB-21774
GMM:cmh:km

SECTION 5

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

48.355 (2b) CONCURRENT REASONABLE EFFORTS PERMITTED. A county

department, the department, in a county having a population of 500,000 or more, or

the agency primarily responsible for providing services to a child under a court order

may, at the same time as the county department, department or agency is making

the reasonable efforts required under sub. (2) (b) 6., work with the department, a

county department IBM&M-~*  V (I) (o$-er (hmJ. V.” or a child welfare agency heensed

.VI \5) in making reasonable efforts to place the child for adoption, withCl /

a guardian or in some other alternative permanent placement.

SECTION 6. 48.355 (2d) (a) 1. of the statutes is amended to read:

v *48.355 (ad) (a) 1. 

“Abandonment” means a violation of s. 948.20 or ina violation of the law of any other

state or federal law if that violation would be a violation of s. 948.20 if committed in

this state, torture, ch% as evidenced bv a final iudgment

of conviction. or an action or inaction that results in a findine of abandonment under

s. 48.13 (2) or under a law of anv other state or a federal law that is comnarable  to

s. 48.13 (2). as evidenced by a final order of a court of competent jurisdiction.

SECTION 7. 48.355 (2d) (a) Id. of the statutes is created to read:

48.355 (2d) (a) Id. “Aggravated circumstances” include abandonment, chronic

abuse, sexual abuse and torture.

SECTION 8. 48.355 (2d) (a) lj. of the statutes is created to read:

48.355 (2d) (a) lj. “Chronic abuse” means 2 or more violations of s. 940.19 (1)

or (6) or 948.03 (2) (b) or(c) or (3) (b) or (c) or of a law of any other state or federal law,

if that violation would be a violation of s. 940.19 (1) or (6) or 948.03 (2) (b) or (c) or

(3) (b) or (c) if committed in this state, that result in bodily harm, as defined in s.

939.22 (4), as evidenced by final judgments of conviction on 2 or more separate
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SECTION 9. 48.355 (2d) (a) 2. of the statutes is amended to read:

48.355 (ad) (a) 2. “Sexual abuse” means a violation of s. 940.225, 944.30,

948.02, 948.025, 948.05, 948.055, 948.06, 948.09 or 948.10 or a violation of the law

of any other state or federal law if that violation would be a violation of s. 940.225,

944.30, 948.02, 948.025, 948.05, 948.055, 948.06, 948.09 or 948.10 if committed in

w
SECTION 10. 48.355 (2d) (a) 3. of the statutes is created to read:

48.355 (2d) (a) 3. “Torture” means a violation of s. 948.04 (1) or a violation of

the law of any other state or federal law if that violation would be a violation of s.

948.04 (1) if committed in this state, as evidenced by a final judgment of convictio

21 SECTION 11. 48.355 (2d) (b) (intro.) of the statutes is amended toread:

22 48.355 (ad) (b) (intro.) Notwithstanding sub. (2) (b) 6., the court need not

23 include in a dispositional order a finding as to whether the county department, the

24 department, in a county having a population of 500,000 or more, or the agency

25 primarily responsible for providing services under a court order has made reasonable
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efforts with respect to a parent of a child to prevent the removal of the child from the

home, while assuring that the child’s health and safety are the paramount concerns,

or, if applicable, a finding as to whether the agency primarily responsible for

providing services under a court order has made reasonable efforts with respect to

a parent of a child to make it possible for the child to return safely to his or her home,
* .

if the court find1, any of the following:

SECTION 12. 48.355 (2d) (b) 2. of the statutes is amended to read:

48.355 (ad) (b) 2. That the parent has committed, has aided or abetted the

commission of, or has solicited, conspired or attempted to commit, a violation of s.

940.01,940.02,940.03 or 940.05 or a violation of the law of any other state or federal

law, if that violation would be a violation of s. 940.01, 940.02, 940.03 or 940.05 if

committed in this state, as evi en e b-v a final judgment of conviction, and that thed c d

victim of that violation is a child of the parent.

SECTION 13. 48.355 (2d) (b) 3. of the statutes is amended to read:

48.355 (2d) (b) 3. That the parent has committed a violation of s. 940.19 (2), (3),

(4) or (5), 940.225 (1) or (2), 948.02 (1) or (2>, 948.025 or 948.03 (2) (a) or (3) (a) or a

violation of the law of any other state or federal law, if that violation would be a

violation of s. 940.19 (2), (3), (4) or (5), 940.225 (1) or (2), 948.02 (1) or (2>, 948.025 or

948.03 (2) (a) or (3) (a) if committed in this state, as evidenced bv a final judgment

ofconviction. and that the violation resulted in great bodily harm, as defined in s.

939.22 (14), or in substantial bodily harm, as defined in s. 939.22 (38), to the child

or another child of the parent.

SECTION 14. 48.355 (2d) (b) 4. of the statutes is amended to read:
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48.355 (2d) (b) 4. That the parental rights of the parent to another child have

been involuntarily terminated, as evidenced bv a final order of a court of competent

jurisdiction terminating those narental rights.

SECTION 15. 48.355 (2d) (d) of the statutes is created to read:

48.355 (2d) (d) 1. If a hearing is held under par. (c), at least 10 days before the

date of the hearing the court shall notify the child, if 12 years of age or over, any

parent, guardian and legal custodian of the child and any foster parent, treatment

foster parent or other physical custodian described in s. 48.62 (2) of the child of the

time, place and purpose of the hearing.

2. The court shall give a foster parent, treatment foster parent or other physical

custodian described in s. 48.62 (2) who is notified of a hearing under subd. 1. an

opportunity to be heard at the hearing by permitting the foster parent, treatment

foster parent or other physical custodian to make a written or oral statement during

the hearing, or to submit a written statement prior to the hearing, relevant to the

issues to be determined at the hearing. Any written or oral statement made under

this subdivision shall be made upon oath or affirmation. A foster parent, treatment

foster parent or other physical custodian described in s. 48.62 (2) who receives a

notice of a hearing under subd. 1. and an opportunity to be heard under this

subdivision does not become a party to the proceeding on which the hearing is held

solely on the basis of receiving that notice and opportunity to be heard.

SECTION 16, 48.38 (5) (b) of the statutes is amended to read:

48.38 (5) (b) The court or the agency shall notify the parents of the child, the

child if he or she is 12 years of age or older and the child’s foster parent, the child’s

treatment foster parent or the operator of the facility in which the child is living of

the date, time and place of the review, of the issues to be determined as part of the
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review, of the fact that they may have an opportunity to be heard at the review by

submitting written comments not less than 10 working days before the review or by

participating at the review. The court or agency shall notify the person representing

the interests of the public, the child’s counsel and the child’s guardian ad litem of the

date of the review, of the issues to be determined as part of the review and of the fact

that they may submit written comments not less than 10 working days before the

review. Anv written or oral statement made to the court under this paraaraph  bv a

foster narent,  treatment foster parent or operator of a facilitv  in which a child is

living shall be made under oath or affirmation. The notices under this paragraph

shall be provided in writing not less than 30 days before the review and copies of the

notices shall be filed in the child’s case record.

SECTION 17. 48.415 (2) (a) 2. of the statutes is amended to read:

48.415 (2) (a) 2. a. In this subdivision, “e diligent effort” means an

earnest and conscientious effort to take good faith steps to provide the services

ordered by the court which takes into consideration the characteristics of the parent

or child or of the expectant mother or child, the level of cooperation of the parent or

expectant mother and other relevant circumstances of the case.

b. That the agency responsible for the care of the child and the family or of the

unborn child and expectant mother has made a ~SWXNJ&  diligent effort to provide

the services ordered by the court.

SECTION 18. 48.42 (2g) (am) of the statutes is repealed.

SECTION 19. 48.42 (2g) (b) of the statutes is amended to read:

48.42 (2g) (b) Failure to give notice under par. (a) to a foster parent, treatment

foster parent or other physical custodian described in s. 48.62 (2) does not deprive the

court of jurisdiction in the proceeding. If a foster parent, treatment foster parent or
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other physical custodian described in s. 48.62 (2) is not given notice of a hearing

under par. (a) and if the court is reauired under s. 48.427 (lm) to nermit that person

to make a written or oral statement during  the hearing or to submit a written

st tement rior to the he rin

statement, that person may request a rehearing on the matter at any time prior to

the entry of an order under s. 48.427 (2) or (3). If the request is made, the court shall

order a rehearing.

SECTION 20. 48.427 (lm) of the statutes is amended to read:

48.427 (lm) In addition to any evidence presented under sub. (l), the court

shall give the foster parent, treatment foster parent or other physical custodian

described in s. 48.62 (2) of the child an opportunity to be heard at the dispositional

hearing by permitting the foster parent, treatment foster parent or other physical

custodian to make a written or oral statement during the dispositional hearing, or

to submit a written statement prior to disposition, relevant to the issue of disposition.

or affirmation. A foster parent, treatment foster parent or other physical custodian

described in s. 48.62 (2) who receives notice of a hearing under s. 48.42 (2g) (a) and

an opportunity to be heard under this subsection does not become a party to the

proceeding on which the hearing is held solely on the basis of receiving that notice

and opportunity to be heard.

SECTION 21. 48.43 (5) (b) of the statutes is renumbered 48.43 (5) (b) 1.

SECTION 22. 48.43 (5) (b) 2. of the statutes is created to read:

48.43 (5) (b) 2. The court shall give a foster parent, treatment foster parent or

other physical custodian described in s. 48.62 (2) who is notified of a hearing under

subd. 1. an opportunity to be heard at the hearing by permitting the foster parent,
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treatment foster parent or other physical custodian to make a written or oral

statement during the hearing, or to submit a written statement prior to the hearing,

relevant to the issues to be determined at the hearing. Any written or oral statement

made under this subdivision shall be made upon oath or affirmation. A foster parent,

treatment foster parent or other physical custodian described in s. 48.62 (2) who

receives a notice of a hearing under subd. 1. and an opportunity to be heard under

this subdivision does not become a party to the proceeding on which the hearing is

held solely on the basis of receiving that notice and opportunity to be heard.

SECTION 23. 938.27 (3) (a) lm. of the statutes is repealed.

SECTION 24. 938.27 (3) (a) 2. of the statutes is amended to read:

938.27 (3) (a) 2. Failure to give notice under subd. 1. to a foster parent,

treatment foster parent or other physical custodian described in s. 48.62 (2) does not

deprive the court of jurisdiction in the action or proceeding. If a foster parent,

treatment foster parent or other physical custodian described in s. 48.62 (2) is not

given notice of a hearing under subd. 1. and if the court is reauired under this chapter

to nermit that nerson to make a written or oral statement during the hearing or to

submit a written statement nrior to the hearing and that nerson does not make or

submit such a statement, that person may request a rehearing on the matter during

the pendency  of an order resulting from the hearing. If the request is made, the court

shall order a rehearing.

SECTTON 25. 938.27 (6) of the statutes is amended to read:

938.27 (6) When a proceeding is initiated under s. 938.14, all interested parties

shall receive notice and appropriate summons shall be issued in a manner specified

by the court, consistent with applicable governing statutes. I&ad&t&n,  if +A
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SECTION 26. 938.355 (2b) of the statutes is amended to read:

938.355 (2b) CONCURRENT REASONABLE EFFORTS PERMITTED. A county

department that provides social services or the agency primarily responsible for

providing services to a juvenile under a court order may, at the same time as the

county department or agency is making the reasonable efforts required under sub.

(2) (b) 6., wor with the department of health and family services, a countyk

department +B&H. 45.57 (1) (eJ-e&h& or a child welfare agency M.

48%&-o in making reasonable efforts to place the juvenile for adoption, with a

guardian or in some other alternative permanent placement.

SECTION 27. 938.355 (2d) (a) 1. of the statutes is amended to read:

n *938.355 (ad) (a) 1. Xggrav&cd  circint in

“Abandonment” means a violation of s. 948.20 or ina violation of the law of any other

state or federal law if that violation would be a violation of s. 948.20 if committed in

this state, terturc, ch% as evidenced bv a final judgment

of conviction. or an action or inaction that results in a finding of abandonment under

s. 48.13 (2). as evidenced bv a final order of a court of comnetent iurisdiction.

SECTION 28. 938.355 (2d) (a) Id. of the statutes is created to read:

938.355 (2d) (a) ld. “Aggravated circumstances” include abandonment,

chronic abuse, sexual abuse and torture.

SECTION 29. 938.355 (2d) (a) lj. of the statutes is created to read:
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938.355 (2d) (a) lj. “Chronic abuse” means 2 or more violations of s. 940.19 (1)

or (6) or 948.03 (2) (b) or(c) or (3) (b) or(c) or of a law of any other state or federal law,

if that violation would be a violation of s. 940.19 (1) or (6) or 948.03 (2) (b) or (c) or

(3) tb) or c i committed in this state, that result in bodily harm, as defined in s.t > f

939.22 (4), as evidenced by final judgments of conviction on 2 or more separate

SECTION 30. 938.355 (2d) (a) 2. of the statutes is amended to read:

938.355 (2d) (a) 2. “Sexual abuse” means a violation of s. 940.225, 944.30,

948.02, 948.025,948.05,  948.055,948.06,948.09 or 948.10 or a violation of the law

of any other state or federal law if that violation would be a violation of s. 940.225,

944.30, 948.02, 948.025, 948.05, 948.055, 948.06, 948.09 or 948.10 if committed in

SECTION 31. 938.355 (2d) (a) 3. of the statutes is created to read:

938.355 (ad) (a) 3. “Torture” means a violation of s. 948.04 (1) or a violation of

the law of any other state or federal law if that violation would be a violation of s.

948.04 (1) if committed in this state, as evidenced by a final judgment of convictionr
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SECTION 32. 938.355 (2d) (b) (intro.) of the statutes is amended to read:

938.355 (ad) (b) (intro.) Notwithstanding sub. (2) (b) 6., the court need not

include in a dispositional order a finding as to whether a county department which

provides social services or the agency primarily responsible for providing services

under a court order has made reasonable efforts with respect to a parent of a juvenile

to prevent the removal of the juvenile from the home, while assuring that the

juvenile’s health and safety are the paramount concerns, or, if applicable, a finding

as to whether the agency primarily responsible for providing services under a court

order has made reasonable efforts with respect to a parent of a juvenile to make it

possible for the juvenile to return safely to his or her home, if the court finds+
. .h nF;nol;IrrlrrmnnC , any of the following:

SECTION 33. 938.355 (2d) (b) 2. of the statutes is amended to read:

938.355 (ad) (b) 2. That the parent has committed, has aided or abetted the

commission of, or has solicited, conspired or attempted to commit, a violation of s.

940.01,940.02,940.03 or 940.05 or a violation of the law of any other state or federal

law, if that violation would be a violation of s. 940.01, 940.02, 940.03 or 940.05 if

committed in this state, as evidenced bv a final judament of conviction, and that the

victim of that violation is a child of the parent.

SECTION 34. 938.355 (2d) (b) 3. of the statutes is amended to read:

938.355 (ad) (b) 3. That the parent has committed a violation of s. 940.19 (2),

(3), (4) or (5), 940.225 (1) or (2), 948.02 (1) or (2), 948.025 or 948.03 (2) (a) or (3) (a)

or a violation of the law of any other state or federal law, if that violation would be

a violation of s. 940.19 (2), (3), (4) or (5), 940.225 (1) or (2), 948.02 (1) or (2), 948.025

or 948.03 (2) (a) or (3) (a) if committed in this state, as evidenced bv a final iudgrnent

of conviction, and that the violation resulted in great bodily harm, as defined in s.
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$X%22 939.22 (14), or in substantial bodily harm, as defined in s. Q?P 939.22 (38),

to the juvenile or another child of the parent.

SECTION 35. 938.355 (2d) (b) 4. of the statutes is amended to read:

938.355 (2d) (b) 4. That the parental rights of the parent to another child have

been involuntarily terminated, as evidenced by a final order of a court of competent

jurisdiction terminating those narental  rights.

SECTION 36. 938.355 (2d) (d) of the statutes is created to read:

938.355 (ad) (d) 1. If a hearing is held under par. (c), at least 10 days before the

date of the hearing the court shall notify the juvenile, if 12 years of age or over, any

parent, guardian and legal custodian ofthejuvenile and any foster parent, treatment

foster parent or other physical custodian described in s. 48.62 (2) of the juvenile of

the time, place and purpose of the hearing.

2. The court shall give a foster parent, treatment foster parent or other physical

custodian described in s. 48.62 (2) who is notified of a hearing under subd. 1. an

opportunity to be heard at the hearing by permitting the foster parent, treatment

foster parent or other physical custodian to make a written or oral statement during

the hearing, or to submit a written statement prior to the hearing, relevant to the

issues to be determined at the hearing. Any written or oral statement made under

this subdivision shall be made upon oath or affirmation. A foster parent, treatment

foster parent or other physical custodian described in s. 48.62 (2) who receives a

notice of a hearing under subd. 1. and an opportunity to be heard under this

subdivision does not become a party to the proceeding on which the hearing is held

solely on the basis of receiving that notice and opportunity to be heard.

SECTION 37. 938.365 (1) of the statutes is amended to read:
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938.365 (1) In this section, a juvenile is considered to have been placed outside

of his or her home on the date on which the juvenile was first placed outside of his

or her home pursuant to an order under m s. 938.345? or 938.357 er

938363 or on the date that is 60 days after the date on which the juvenile was

removed from his or her home, whichever is earlier.

SECTION 38. 938.38 (5) (b) of the statutes is amended to read:

938.38 (5) (b) The court or the agency shall notify the parents of the juvenile,

the juvenile if he or she is 10 years of age or older and the juvenile’s foster parent,

the juvenile’s treatment foster parent or the operator of the facility in which the

juvenile is living of the date, time and place of the review, of the issues to be

determined as part of the review, of the fact that they may have an opportunity to

be heard at the review by submitting written comments not less than 10 working

days before the review or by participating at the review. The court or agency shall

notify the person representing the interests of the public, the juvenile’s counsel and

the juvenile’s guardian ad litem of the date of the review, of the issues to be

determined as part of the review and of the fact that they may submit written

comments not less than 10 working days before the review. Anv written or oral

statement made to the court under this naragraph  bv a foster parent.  treatment

fo ter aren or

oath or affirmation. The notices under this paragraph shall be provided in writing

not less than 30 days before the review and copies of the notices shall be filed in the

juvenile’s case record.

SECTION 39. Initial applicability.

(1) JUVENILE COURT ORDERS. The treatment of sections 48.355 (2d) (a) l., Id., lj.,

2. and 3. and (b) (intro.), 2., 3. and 4. and 938.355 (2d) (a) l., Id., lj., 2. and 3. and (b)
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(intro.), 2., 3. and 4. of the statutes first applies to juvenile court orders entered on

the effective date of this subsection.

(2) JUVENILECOURTHEARINGSANDPERMANENCYPLANREVIEWS. Thetreatmentof

sections 48.27 (3) (a) lm. and 2. and (6), 48.38 (5) (b), 48.42 (2g) (am) and (b), 48.427

(lm), 938.27 (3) (a) lm. and 2. and (6) and 938.38 (5) (b) of the statutes, the

renumbering of section 48.43 (5) (b) of the statutes and the creation of section 48.43

(5) (b) 2. of the statutes first apply to juvenile court hearings and permanency plan

reviews held on the effective date of this subsection.

(3) PERMANENCY PLAN HEARINGS. The treatment of sections 48.355 (2d) (d) and

938.355 (2d) (d) of the statutes first applies to permanency plan hearings held 10

days after the effective date of this subsection.

(END)
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1999 BILL

1 AN ACT to repeal 48.27 (3) (a) lm., 48.42 (2g) (am) and 938.27 (3) (a) lm.; to

2 renumber 48.43 (5) (b); to amend 20.435 (3) (pm), 48.27 (3) (a) 2., 48.27 (6),

3 48.355 (2b), 48.355 (2d) (a) l., 48.355 (2d) (a) 2., 48.355 (2d) (b) (intro.), 48.355

4 (2d) (b) 2., 48.355 (2d) (b) 3., 48.355 (2d) (b) 4., 48.38 (5) (b), 48.415 (2) (a) 2.,

5 48.42 (2g) (b), 48.427 (lm), 938.27 (3) (a) 2., 938.27 (6), 938.355 (2b), 938.355

6 (2d) (a) l., 938.355 (2d) (a) 2., 938.355 (2d) (b) (intro.), 938.355 (2d) (b) 2.,

7 938.355 (2d) (b) 3., 938.355 (2d) (b) 4., 938.365 (1) and 938.38 (5) (b); and to

8 create 48.355 (2d) (a) Id., 48.355 (2d) (a) lj., 48.355 (2d) (a) 3., 48.355 (2d) (d),

9 48.43 (5) (b) 2., 938.355 (2d) (a) Id., 938.355 (2d) (a) lj., 938.355 (2d) (a) 3. and

10

a

B2

13

938.355 (2d) (d) of to: the efforts that are

prevent the or to make it

to return safely to his or her home when a juvenile court

outside of the home and notice and an opportunity to be heard at certain
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proceedings under the children’s code and the juvenile justice code

foster parent, treatment foster parent or other substitute care provide

Analysis by the Legislative Reference Bureau
Under current law, an order of the court assigned to exercise jurisdiction under

the children’s code and the juvenile justice code (juvenile court) that places a childr
outside of his or her home must include a finding as to whether the county
department of human services or social services (county department), the

abandonment as a violation of the abandonment or an action
or inaction that results in a finding that of protection or services
on the grounds of abandonment. The bill defines chronic abuse as two or more
violations of the criminal laws against battery or physical abuse of a child that result
in bodily harm (as opposed to great bodily harm or substantial bodily harm). The bill
defines torture as a violation of the criminal law against ca
child.

some other alternative permanent placement.

l%th DHFS, or a countyto return to his or her horn ,
department or child welfare agency that is auth rized to place children for adoption,
in making reasonable efforts to place the child or adoption, with a guardian or in

is bill permits an agency to do that

Current law ermlts an agency, at the s m

‘y ’

sing mental harm to a

* e as the agency is making
reasonable efforts o prevent the removal of a hi1 from the home or to make it
possible for a chll

work with any county department or child welfare agency, not just one that is
authorized to place children for adoption. ‘C uxJ?m\

6

i k
Under current law, a foster parent, tre tment foster parent or

custodian (substitute care provider) of a child ho is the subject of a chil
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opportunity to be heard at
ions for which notice need
titute care provider is also

entitled to receive an opportunity to be heard at all hearings on a termination of
parental rights (TPR) proceeding and at all hearings on certain other matters over
which the juvenile court has jurisdiction, such as the appointment and removal of a

uch as a plea hearing, a fact-finding hearing or a dispositional hearing,
s intact the requirement that a substitute care provider receive

opportunity to be heard at a change in placement hearing or hearing on a revisi
or extension of a dispositional order. Similarly, the bill eliminates the require
that a substitute care provider receive an opportunity to be heard at all
hearings, such as a plea hearing or a fact-finding hearing, but
requirement that a substitute care provider receive an opportunit

opportunity to be hea

circumstances; has committed certain crimes of homicide, battery, sexual assault or
sexual or physical abuse against a child of the parent; or has had his or her parental
rights terminated with respect to another child of the parent. In addition, the bill
requires a substitute care provider to receive an opportunity to be heard at the
annual permanency plan review for a child whose parents’ parental rights have been
terminated, but who has not been adopted.

For further information see the state and local fiscal estimate, which will be
printed as an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

1 SECTION 1. 20.435 (3) (pm) of the statutes is amended to read:

2 20.435 (3) (pm) FederaZ  aid; adoption incentivepayments. All federal moneys

3 received as adoption incentive payments under 42 USC 47% 673b, as authorized by

4 the governor under s. 16.54, to be expended for the purposes for which received.

5 SECTION 2. 48.27 (3) (a) lm. of the statutes is repealed.
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SECTION 3. 48.27 (3) (a) 2. of the statutes is amended to read:

48.27 (3) (a) 2. Failure to give notice under subd. 1. to a foster parent, treatment

foster parent or other physical custodian described in s. 48.62 (2) does not deprive the

court of jurisdiction in the action or proceeding. If a foster parent, treatment foster

parent or other physical custodian described in s. 48.62 (2) is not given notice of a

hearing under subd. 1. and if the court is required under this chapter to permit that

person to make a written or oral statement during the hearinp  or to submit a written

statement nrior to the hearing and that nerson does not make or submit such a

statement, that person may request a rehearing on the matter during the pendency

of an order resulting from the hearing. If the request is made, the court shall order

a rehearing.

SECTION 4. 48.27 (6) of the statutes is amended to read:

48.27 (6) When a proceeding is initiated under,s.  48.14, all interested parties

shall receive notice and appropriate summons shall be issued in a manner specified

by the court, consistent with applicable governing statutes. J%ad&&~,  ifthe&ild

SECTION 5. 48.355 (2b) of the statutes is amended to read:

48.355 (2b) CONCURRENT REASONABLE EFFORTS PERMIWED. A county

department, the department, in a county having a population of 500,000 or more, or

the agency primarily responsible for providing services to a child under a court order

may, at the same time as the county department, department or agency is making

the reasonable efforts required under sub. (2) (b) 6., work with the department, a



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

1999 - 2000 Legislature -5- LRB-217712
GMM:cmh:ch

BILL SECTION 5

county department un-dcr s. 48.57 (1) (c) or (W or a child welfare agency &en-WI

AQi21 /. &“.“I \5) in making reasonable efforts to place the child for adoption, with

a guardian or in some other alternative permanent placement.

SECTION 6. 48.355 (2d) (a) 1. of the statutes is amended to read:
,, ;48.355 (ad) (a) 1. %ggrav&cd cs ,nce

“Abandonment” means a violation of s. 948.20 or ina violation of the law of any other

state or federal law if that violation would be a violation of s. 948.20 if committed in

this state, , as evidenced bv a final iudgment

of conviction. or an action or inaction that results in a findinp  of abandonment under

s. 48.13 (2) or under a law of anv other state or a federal law that is comparable to

s. 48.13 (2). as evidenced bv a final order of a court of competent jurisdiction.

SECTION 7. 48.355 (2d) (a) Id. of the statutes is created to read:

48.355 (ad) (a) Id. “Aggravated circumstances” include abandonment, chronic

abuse, sexual abuse and torture.

SECTION 8. 48.355 (2d) (a) lj. of the statutes is created to read:

48.355 (2d) (a) lj. “Chronic abuse” means 2 or more violations of s. 940.19 (1)

or (6) or 948.03 (2) (b) or(c) or (3) (b) or(c) or of a law of any other state or federal law,

if that violation would be a violation of s. 940.19 (1) or (6) or 948.03 (2) (b) or (c) or

(3) (b) or (c) if committed in this state, that result in bodily harm, as defined in s.

939.22 (4), as evidenced by final judgments of conviction on 2 or more separate

occasions.

SECTION 9. 48.355 (2d) (a) 2. of the statutes is amended to read:

48.355 (2d) (a) 2. “Sexual abuse” means a violation of s. 940.225, 944.30,

948.02, 948.025,948.05,  948.055,948.06,948.09 or 948.10 or a violation of the law

of any other state or federal law if that violation would be a violation of s. 940.225,
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944.30, 948.02, 948.025, 948.05, 948.055, 948.06, 948.09 or 948.10 if committed in

this state, as evidenced by a final judgment of conviction.

SECTION 10. 48.355 (2d) (a) 3. of the statutes is created to read:

48.355 (2d) (a) 3. “Torture” means a violation of s. 948.04 (1) or a violation of

the law of any other state or federal law if that violation would be a violation of s.

948.04 (1) if committed in this state, as evidenced by a final judgment of conviction.

SECTION 11. 48.355 (2d) (b) (intro.) of the statutes is amended to read:

48.355 (ad) (b) (intro.) Notwithstanding sub. (2) (b) 6., the court need not

include in a dispositional order a finding as to whether the county department, the

department, in a county having a population of 500,000 or more, or the agency

primarily responsible for providing services under a court order has made reasonable

efforts with respect to a parent of a child to prevent the removal of the child from the

home, while assuring that the child’s health and safety are the paramount concerns,

or, if applicable, a finding as to whether the agency primarily responsible for

providing services under a court order has made reasonable efforts with respect to

a parent of a child to make it possible for the child to return safely to his or her home,
. .if t he court finds+s&&nccd  , any of the following:

SECTION 12. 48.355 (2d) (b) 2. of the statutes is amended to read:

48.355 (2d) (b) 2. That the parent has committed, has aided or abetted the

commission of, or has solicited, conspired or attempted to commit, a violation of s.

940.01,940.02,940.03 or 940.05 or a violation of the law of any other state or federal

law, if that violation would be a violation of s. 940.01, 940.02, 940.03 or 940.05 if

committed in this state, as evidenced bv a final iudztnent of conviction, and that the

victim of that violation is a child of the parent.

SECTION 13. 48.355 (2d) (b) 3. of the statutes is amended to read:
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48.355 (2d) (b) 3. That the parent has committed a violation of s. 940.19 (2), (3),

(4) or (5), 940.225 (1) or (2), 948.02 (1) or (2), 948.025 or 948.03 (2) (a) or (3) (a) or a

violation of the law of any other state or federal law, if that violation would be a

violation of s. 940.19 (2), (3), (4) or (5), 940.225 (1) or (2), 948.02 (1) or (2), 948.025 or

948.03 (2) (a) or (3) (a) if committed in this state, as evidenced bv a final judgment

of conviction, and that the violation resulted in great bodily harm, as defined in s.

939.22 (14), or in substantial bodily harm, as defined in s. 939.22 (38), to the child

or another child of the parent.

SECTION 14. 48.355 (2d) (b) 4. of the statutes is amended to read:

48.355 (2d) (b) 4. That the parental rights of the parent to another child have

been involuntarily terminated, as evidenced by a final order of a court of competent

jurisdiction terminating those parental rights.

SECTION 15. 48.355 (2d) (d) of the statutes is created to read:

48.355 (2d) (d) 1. If a hearing is held under par. (c), at least 10 days before the

date of the hearing the court shall notify the child, if 12 years of age or over, any

parent, guardian and legal custodian of the child and any foster parent, treatment

foster parent or other physical custodian described in s. 48.62 (2) of the child of the

time, place and purpose of the hearing.

2. The court shall give a foster parent, treatment foster parent or other physical

custodian described in s. 48.62 (2) who is notified of a hearing under subd. 1. an

opportunity to be heard at the hearing by permitting the foster parent, treatment

foster parent or other physical custodian to make a written or oral statement during

the hearing, or to submit a written statement prior to the hearing, relevant to the

issues to be determined at the hearing. Any written or oral statement made under

this subdivision shall be made upon oath or affirmation. A foster parent, treatment
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1

2

3

4

5

6

7

8 treatment foster parent or the operator of the facility in which the child is living of

9 the date, time and place of the review, of the issues to be determined as part of the

10 review, of the fact that they may have an opportunity to be heard at the review by

12

11 submitting written comments not less than 10 working days before the review or by

participating at the review. The court or agency shall notify the person representing

the interests of the public, the child’s counsel and the child’s guardian ad litem of the

14 date of the review, of the issues to be determined as part of the review and of the fact

13

16

17

15 that they may submit written comments not less than 10 working days before the

review. 

foster narent. treatment foster narent or onerator of a facility in which a child is

living  The notices under this paragraph

shall be provided in writing not less than 30 days before the review and copies of the

18

19

20

21

22

23 earnest and conscientious effort to take good faith steps to provide the services

24 ordered by the court which takes into consideration the characteristics of the parent

foster parent or other physical custodian described in s. 48.62 (2) who receives a

notice of a hearing under subd. 1. and an opportunity to be heard under this

subdivision does not become a party to the proceeding on which the hearing is held

solely on the basis of receiving that notice and opportunity to be heard.

SECTION 16. 48.38 (5) (b) of the statutes is amended to read:

48.38 (5) (b) The court or the agency shall notify the parents of the child, the

child if he or she is 12 years of age or older and the child’s foster parent, the child’s

notices shall be filed in the child’s case record.

SECTION 17. 48.415 (2) (a) 2. of the statutes is amended to read:

48.415 (2) (a) 2. a. In this subdivision, “e diligent effort” means an
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or child or of the expectant mother or child, the level of cooperation of the parent or

expectant mother and other relevant circumstances of the case.

b. That the agency responsible for the care of the child and the family or of the

unborn child and expectant mother has made a ~MHHX&& diligent effort to provide

the services ordered by the court.

SECTTON 18. 48.42 (2g) (am) of the statutes is repealed.

SECTION 19. 48.42 (2g) (b) of the statutes is amended to read:

48.42 (2g) (b) Failure to give notice under par. (a) to a foster parent, treatment

foster parent or other physical custodian described in s. 48.62 (2) does not deprive the

court of jurisdiction in the proceeding. If a foster parent, treatment foster parent or

other physical custodian described in s. 48.62 (2) is not given notice of a hearing

under par. (a) and if the court is reauired under s. 48.427 (lm) to nermit that nerson

to make a written or oral statement during the hearing or to submit a written

statement nrior to the hearing and that nerson does not make or submit such a

statement, that person may request a rehearing on the matter at any time prior to

the entry of an order under s. 48.427 (2) or (3). If the request is made, the court shall

order a rehearing.

SECTION 20. 48.427 (lm) of the statutes is amended to read:

48.427 (lm) In addition to any evidence presented under sub. (l), the court

shall give the foster parent, treatment foster parent or other physical custodian

described in s. 48.62 (2) of the child an opportunity to be heard at the dispositional

hearing by permitting the foster parent, treatment foster parent or other physical

custodian to make a written or oral statement during the dispositional hearing, or

to submit a written statement prior to disposition, relevant to the issue of disposition.

25 Anv written or oral statement made under this subsection shall be made under oath
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or affirmation. A foster parent, treatment foster parent or other physical custodian

described in s. 48.62 (2) who receives notice of a hearing under s. 48.42 (2g) (a) and

an opportunity to be heard under this subsection does not become a party to the

proceeding on which the hearing is held solely on the basis of receiving that notice

and opportunity to be heard.

SECTTON 21. 48.43 (5) (b) of the statutes is renumbered 48.43 (5) (b) 1.

SECTION 22. 48.43 (5) (b) 2. of the statutes is created to read:

48.43 (5) (b) 2. The court shall give a foster parent, treatment foster parent or

other physical custodian described in s. 48.62 (2) who is notified of a hearing under

subd. 1. an opportunity to be heard at the hearing by permitting the foster parent,

treatment foster parent or other physical custodian to make a written or oral

statement during the hearing, or to submit a written statement prior to the hearing,

relevant to the issues to be determined at the hearing. Any written or oral statement

made under this subdivision shall be made upon oath or affirmation. A foster parent,

treatment foster parent or other physical custodian described in s. 48.62 (2) who

receives a notice of a hearing under subd. 1. and an opportunity to be heard under

this subdivision does not become a party to the proceeding on which the hearing is

held solely on the basis of receiving that notice and opportunity to be heard.

SECTION 23. 938.27 (3) (a) lm. of the statutes is repealed.

SECTION 24. 938.27 (3) (a) 2. of the statutes is amended to read:

938.27 (3) (a) 2. Failure to give notice under subd. 1. to a foster parent,

treatment foster parent or other physical custodian described in s. 48.62 (2) does not

deprive the court of jurisdiction in the action or proceeding. If a foster parent,

treatment foster parent or other physical custodian described in s. 48.62 (2) is not

given notice of a hearing under subd. 1. and if the court is reauired under this chapter
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to nermit that nerson to make a written or oral statement during the hearine: or to

submit a written statement nrior to the hearing and that nerson does not make or

submit such a statement, that person may request a rehearing on the matter during

the pendency  of an order resulting from the hearing. If the request is made, the court

shall order a rehearing.

SECTION 25. 938.27 (6) of the statutes is amended to read:

938.27 (6) When a proceeding is initiated under s. 938.14, all interested parties

shall receive notice and appropriate summons shall be issued in a manner specified

by the court, consistent with applicable governing statutes. J&-ad&&n, if the

fn hn rl in c.rrh fQ\ fa\UUU.  \“, \u,.

SECTION 26. 938.355 (2b) of the statutes is amended to read:

938.355 (2b) CONCURRENT REASONABLE EFFORTS PERMITTED. A county

department that provides social services or the agency primarily responsible for

providing services to a juvenile under a court order may, at the same time as the

county department or agency is making the reasonable efforts required under sub.

(2) (b) 6., work with the department of health and family services, a county

department under s. 43.w or a child welfare agency M

48&I--@ in making reasonable efforts to place the juvenile for adoption, with a

guardian or in some other alternative permanent placement.

SECTION 27. 938.355 (2d) (a) 1. of the statutes is amended to read:

938.355 (2d) (a) 1. X~~ESQM  circumstancnfs”  inch&c abU

“Abandonment” means a violation of s. 948.20 or i-na violation of the law of any other
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state or federal law if that violation would be a violation of s. 948.20 if committed in

this state, te-rture,  as evidenced bv a final judgment

of conviction. or an action or inaction that results in a findine: of abandonment under

s. 48.13 (2) or under a law of any other state or a federal law that is comparable to

s. 48.13 (2). as evidenced bv a final order of a court of competent  jurisdiction.

SECTION 28. 938.355 (2d) (a) ld. of the statutes is created to read:

938.355 (ad) (a) Id. “Aggravated circumstances” include abandonment,

chronic abuse, sexual abuse and torture.

SECTION 29. 938.355 (2d) (a) lj. of the statutes is created to read:

938.355 (ad) (a) lj. “Chronic abuse” means 2 or more violations of s. 940.19 (1)

or (6) or 948.03 (2) (b) or(c) or (3) (b) or (c) or of a law of any other state or federal law,

if that violation would be a violation of s. 940.19 (1) or (6) or 948.03 (2) (b) or (c) or

(3) (b) or (c) if committed in this state, that result in bodily harm, as defined in s.

939.22 (4), as evidenced by final judgments of conviction on 2 or more separate

occasions.

SECTION 30. 938.355 (2d) (a) 2. of the statutes is amended to read:

938.355 (ad) (a) 2. “Sexual abuse” means a violation of s. 940.225, 944.30,

948.02, 948.025,948.05,  948.055,948.06,948.09 or 948.10 or a violation of the law

of any other state or federal law if that violation would be a violation of s. 940.225,

944.30, 948.02, 948.025, 948.05, 948.055, 948.06, 948.09 or 948.10 if committed in

this state, as evidenced bv a final judgment of conviction.

SECTION 31. 938.355 (2d) (a) 3. of the statutes is created to read:

938.355 (2d) (a) 3. “Torture” means a violation of s. 948.04 (1) or a violation of

the law of any other state or federal law if that violation would be a violation of s.

948.04 (1) if committed in this state, as evidenced by a final judgment of conviction.
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SECTION 32. 938.355 (2d) (b) (intro.) of the statutes is amended to read:

938.355 (2d) (b) (intro.) Notwithstanding sub. (2) (b) 6., the court need not

include in a dispositional order a finding as to whether a county department which

provides social services or the agency primarily responsible for providing services

under a court order has made reasonable efforts with respect to a parent of a juvenile

to prevent the removal of the juvenile from the home, while assuring that the

juvenile’s health and safety are the paramount concerns, or, if applicable, a finding

as to whether the agency primarily responsible for providing services under a court

order has made reasonable efforts with respect to a parent of a juvenile to make it

possible for the juvenile to return safely to his or her home, if the court finds-
. .  any of the following:,

SECTION 33. 938.355 (2d) (b) 2. of the statutes is amended to read:

938.355 (ad) (b) 2. That the parent has committed, has aided or abetted the

commission of, or has solicited, conspired or attempted to commit, a violation of s.

940.01,940.02,940.03 or 940.05 or a violation of the law of any other state or federal

law, if that violation would be a violation of s. 940.01, 940.02, 940.03 or 940.05 if

committed in this state, as evidenced bv a final iudament of conviction, and that the

victim of that violation is a child of the parent.

SECTION 34. 938.355 (2d) (b) 3. of the statutes is amended to read:

938.355 (ad) (b) 3. That the parent has committed a violation of s. 940.19 (2),

(3), (4) or (5), 940.225 (1) or (2), 948.02 (1) or (2>, 948.025 or 948.03 (2) (a) or (3) (a)

or a violation of the law of any other state or federal law, if that violation would be

a violation of s. 940.19 (2>, (3), (4) or (5), 940.225 (1) or (2), 948.02 (1) or (2), 948.025

or 948.03 (2) (a) or (3) (a) if committed in this state, as evidenced bv a final iudament

of conviction, and that the violation resulted in great bodily harm, as defined in s.
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938X4 939.22 (14), or in substantial bodily harm, as defined in s. 93M-2 939.22 (38),

to the juvenile or another child of the parent.

SECTION 35. 938.355 (2d) (b) 4. of the statutes is amended to read:

938.355 (ad) (b) 4. That the parental rights of the parent to another child have

been involuntarily terminated, as evidenced by a final order of a court of competent

jurisdiction terminating those narental  rights.

SECTION 36. 938.355 (2d) (d) of the statutes is created to read:

938.355 (2d) (d) 1. If a hearing is held under par. (c), at least 10 days before the

date of the hearing the court shall notify the juvenile, if 12 years of age or over, any

parent, guardian and legal custodian of the juvenile and any foster parent, treatment

foster parent or other physical custodian described in s. 48.62 (2) of the juvenile of

the time, place and purpose of the hearing.

2. The court shall give a foster parent, treatment foster parent or other physical

custodian described in s. 48.62 (2) who is notified of a hearing under subd. 1. an

opportunity to be heard at the hearing by permitting the foster parent, treatment

foster parent or other physical custodian to make a written or oral statement during

the hearing, or to submit a written statement prior to the hearing, relevant to the

issues to be determined at the hearing. Any written or oral statement made under

this subdivision shall be made upon oath or affirmation. A foster parent, treatment

foster parent or other physical custodian described in s. 48.62 (2) who receives a

notice of a hearing under subd. 1. and an opportunity to be heard under this

subdivision does not become a party to the proceeding on which the hearing is held

solely on the basis of receiving that notice and opportunity to be heard.

SECTION 37. 938.365 (1) of the statutes is amended to read:
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938.365 (1) In this section, a juvenile is considered to have been placed outside

of his or her home on the date on which the juvenile was first placed outside of his

or her home pursuant to an order under m s. 938.345, QE 938.357 er

QQP or on the date that is 60 days after the date on which the juvenile was

removed from his or her home, whichever is earlier.

SECTION 38. 938.38 (5) (b) of the statutes is amended to read:

938.38 (5) (b) The court or the agency shall notify the parents of the juvenile,

the juvenile if he or she is 10 years of age or older and the juvenile’s foster parent,

the juvenile’s treatment foster parent or the operator of the facility in which the

juvenile is living of the date, time and place of the review, of the issues to be

determined as part of the review, of the fact that they may have an opportunity to

be heard at the review by submitting written comments not less than 10 working

days before the review or by participating at the review. The court or agency shall

notify the person representing the interests of the public, the juvenile’s counsel and

the juvenile’s guardian ad litem of the date of the review, of the issues to be

determined as part of the review and of the fact that they may submit written

comments not less than 10 working days before the review. Anv written or oral

statement made to the court under this naragranh  bv a foster narent, treatment

foster parent or operator of a facilitv  in which a juvenile is living shall be made under

oath or affirmation. The notices under this paragraph shall be provided in writing

not less than 30 days before the review and copies of the notices shall be filed in the

juvenile’s case record.

SECTION 39. Initial applicability.

(1) JUVENILE COURTORDERS. The treatment of sections 48.355 (2d) (a) l., Id., lj.,

2. and 3. and(b) (intro.), 2., 3. and 4. and 938.355 (2d) (a) l., Id., lj., 2. and 3. and (b)
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(intro.), 2., 3. and 4. of the statutes first applies to juvenile court orders entered on

the effective date of this subsection.

(2) JUVENILECOURT  HEARINGSANDPERMANENCYPLANREVIEWS. Thetreatmentof

sections 48.27 (3) (a) lm. and 2. and (6), 48.38 (5) (b), 48.42 (2g) (am) and (b), 48.427

(lm), 938.27 (3) (a) lm. and 2. and (6) and 938.38 (5) (b) of the statutes, the

renumbering of section 48.43 (5) (b) of the statutes and the creation of section 48.43

(5) (b) 2. of the statutes first apply to juvenile court hearings and permanency plan

reviews held on the effective date of this subsection.

(3) PERMANENCY PLAN HEARINGS. The treatment of sections 48.355 (2d) (d) and

938.355 (2d) (d) of the statutes first applies to permanency plan hearings held 10

days after the effective date of this subsection.

(END)
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DATE September 27, 1999

TO: REPRESEkI’ATNE BONNIE LADWIG

’ FROM: Joyce L. Kiel, Senior Staff Attorney

SUBJECTZ Comments Regarding LRB-2177/3, Relating to Provisions to Comply With the
Federal Adoption and Safe Families Act

LRB-2177/3 was drafted to ‘bring the statutes more closely into compliance with the
Federal Adoption and Safe Families Act (ASFA). As I notified your offke earlier, it is my

* opinion that this draft accurately incorporated the provisions we discussed earlier.

You also submitted a copy of LRB-2177/3 to various people at the Department of Health
and Family Services (DHFS) for review. Linda Hisgen, Director, Bureau of Programs and
Policies, Division of Children and Family Services, DHFS, wrote to you on April 27, 1999
raising various concerns about the draft. However, most of Ms. Hisgen’s concerns have been
reconsidered as explained in the letter from Attorney Therese Durkin, Off& of Legal Counsel,
DHFS, dated August 24; 1999. (A copy of Ms. Durkin’s letter was sent to your offke earlier,
but it is also included as Attachment 1 to this me,morandum for your convenience.) According
to my subsequent discussions with Ms. Durkin, the following issues in the draft remain to be
modified:

.J Regarding the definition of ‘torture” on page 6, lines 9 ‘to 12, and page 13, lines 4 to
7: M . Hisgen suggested that the defmition be expanded from a violation of s. 948.04 (l), Stats.
(causing mental harm to a child), to also include a violation of: s. 940.19 (4), Stats. (causing
great bodily harm by an act intended to cause bodily harm); s. 940.19 (5), Stats. (causing great
bodily harm by an act intended to cause substantial bodily harm); s. 940.21, Stats. (mayhem);
and s. 948.01 (4). Stats. (defining sadomasochistic abuse for purposes of ch. 948).

f However, it is inappropriate to add s. 940.19 (4) and (S), Stats., because those crimes are
already included under ss. 48.355 (2d) (b) 3. and 938.255 (2d) (b) 3., Stats., as a reason not to
require reasonable efforts to make it possible for a child or juvenile to return home. It is also
inappropriate to add the reference to a violation of s. 948.01 (4), Stats., because that is a
definition, not a crime.
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,’ /-QJ PO.“ J That leaves a violation of s. 940.21, Stats., from the list suggested by Ms. Hisgen. Thus,

/.; &‘F‘h@ a violation of s. 940.21, Stats., could be added to the defmition of “torture” as indicated by the
>\

d
+r LI*+

suggested changes marked on page 6, lines 10 and 11, and page 13, lines 5 and 7, of the attached
copy of LRB-2177/3. (The marked version of LRB-2177/3 is included as Attachment 2 to this
memorandum.)

Regarding changing the term defined in s. 48.415 (2) (a) 2. a., Stats., from “reason-
able e under the child in need of protection or services (CHIPS) ground for involuntary
termination of parental rights (TPR), back to the term that was previously used, that is, :‘diligent ’
effort”: While any change would not affect substantive law, DHFS is concerned that the change
may add to confusion at this point. Therefore, the attached copy of LRB-2177/3 shows SECTION

J 17 as being deleted. (See page 9, lines 3 to 11, of LRB-2177M.)

You may wish to have the Legislative Reference Bureau prepare a /4 version of the draft
to incorporate the changes as shown on the attached draft.

In addition to the changes that are shown on the attached copy of LRB-2177/3, DHFS
staff is recommending that other statutory changes be made to enhance the ability of the state to
collect federal IV-E foster care and adoption assistance funds under ASFA and to improve
compliance with ASFA. Those recommended changes are explained in Ms. D&in’s August 24
letter, and I have had subsequent conversations with her about them. You may wish to have the
following changes incorporated in LRB-2177/4,  or in separate legislation:

/
Amend ss. 48.38 and 938.38, Stats., relating to permanency planning, to encourage

social workers to consider whether concurrent efforts under s. 48.355 (2b) or 938.255 (2b),
Stats., to place the child for adoption, with a guardian or in some other alternative permanent
placement are appropriate while making reasonable efforts to prevent the removal of a child
from the home or to make it possible for the child to return home as required under ss. 48.355
(2) (b) 6. and 938.355 (2) (b), Stats.

For example, s. 48.38 (4) (am) could be created to read: “Any efforts made under s.
48.355 (2b) or the basis for a decision, if any, that concurrent efforts under s. 48.355 (2b) are not
appropriate.” A comparable provision could be created in s. 938.38, Stats. This would mean
that a permanency plan must describe: (a) concurrent efforts to place the child for adoption,
with a guardian or in some other alternative placement, if any such efforts have been made; and
(b) if a decision has been made not to make concurrent efforts, the basis for that decision. As the
decision is optional, the intent of the suggested change is not to require that a decision be made;
however, if a decision has been made, DHFS staff thought it would be useful to provide the
information with the hope that it would promote a quicker and smoother transition for the child.

2. Amend the statutes to provide for a finding that reasonable efforts were made or
were not required in cases in which there is a TPR (either voluntary or involuntary) without an
underlying CHIPS finding. This recommendation is discussed in the last two paragraphs of page
two of Ms. Durkin’s August 24 letter and in the letter which Ms. Durkin wrote to Milwaukee
County Judge Michael Dwyer, a copy of which is attached to her letter. If a child is placed in
foster care following a TPR or if adoption assistance benefits are to be paid following a TPR,
DHFS staff indicate that federal IV-E funds are not available for the foster care or adoption
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assistance unless there is a finding that reasonable efforts were made or were not required. Such
a finding would have been made in cases where there was a CHIPS action underlying the TPR,
but not in other cases. DHPS staff suggest adding a requirement for the court to make such a
finding in the TPR process for those types of cases. If you are interested in having such a
provision added to this draft, Ms. Durkin indicated that she would be willing to discuss proposed
language with Legislative Reference Bureau Staff.

If you would like any further information on this subject, please feel free to contact me
at the Legislative Council Staff offices. I will be out of the office until October 19. If you have
questions before then, you may wish to contact Anne Sappenfield at 267-9485. I am sending a
copy of this memorandum b Therese Durkin at DI-IPS for review.

JLK:ksm;jal

Attachments

cc: Therese Durkin, Office of Legal Counsel, DHPS
Anne Sappenfield, Staff Attorney, Legislative Council Staff



State of Wisconsin
Department of Health and Family Sewices

August%, 1999

M E M O R A N D U M

T o : Joyce Kiel
Legislative Counsel .

Re: Proposed Wdments  for ASIA tI!mupiiw

This responds to your correspo~ regarding the above-referenced statutory
proposals as provided in LRB-217713. In part&k,  you asked wb%er  upon legal
nwiew, DHFS agrees with aaoendments for cornp&.uce  with the Adoption and Sa&
Families Act (ASFA). Those amendmm would limit foster parent rights to be heard
in ch. 48 aud 938 proceed&s to those proceedings fw under 42 USC Title IV-E.
Tn correspoudence  to Representative Ladwig,  DHFS Bureau of Programs and Pokies
Director Linda Hisgen had questioned these amendments. as they seem contrary to the
plain meaning of ASFA. Subsequent federal interpretations have clariied that this
provision applies only to Title IV-E hearings, and thereke! DHF5  concurs with these
amendInents.

FoIlowing is fiuther  commeht on other issues uuder ASFA, some of which were noted
in L&la’s  correspondence.

Inthatcorrespoudeuce,Lindaalsoraiseda cmccm  that the draft’s  proposal for a
separate txqubmcnt  that written or oral foster parent statements iu a hearing be made
underoathscezns umccessary. and questioned why the requiremen was specific only  to
foster pzuxuts.  My uuderstandiug is that this was added fo clarify that the foster .
parent’s w&em statement8 allowed by this provision must be under oath, a.4 it was
specific to foster parents because the provision allowing these stateme& was specific to
foster parents. DIGS does not have a concern  if that is the ixuent of this language. It
may be helpful t0 ckify  this statement in the pf0p0se4.l  amendment.

I agree with Linda’s further commnrs regarding the proposed definition in section 10
(p.6. lines 10-12) of torture by reference tb 6. 948.04(i), Wis. Stak This defiuitioa

would appear to limit torture to causing mental harm. As Lii noted. this definition
does not seem broad euough.



ltUU&UlWWOrd “reasonabIe” in describing efforts to provide services requkd prior
toteami&onofparentklrigbrsp~~Rs).  AnewtumisIilielytorequke
casclawdeveloptncnttodetinethetennss,itappliestoserviccsprovfded,~thus
cause some delays in some parental rights teminations. Also, if “reasonable” efforts
arexequiredtabemadetoreunlfytttef~,shouldwc~ahighRrburdenof
services (a diligeat tdadard) in the CHIPS phase in order to ultimately sat&Q the
“diligent” sorndard for parental rights termin&on? .This cauld create a limbo status for
a cbiki wbmc an invm TPR was not possilde and yet no inon I3zudkation
senrices were recpiml. I am not clear on why ‘it is proposed lbt “rcasoslable”  efforts
be changed back to udiicd efforts, and am concerned about the imgdicacions of such
acaanne.

In addition, as I mention& previously, an issue bas arisen in the courts regarding
procedures required by the ASIA when %asonable  efforts”. are not made yet a
provision for in~oluntzuy  TPIRS has occurred.’ As you Jmow,. federal and stak law
allow parentd rights ttzmhtion under certain e without reasowble efforts
being made to unify the family. Howcvcr, wheite ,a fimhation m outside CHIPS
proccedii which require “reasonable effort” detemk&ons,  federal. law still requires
that there be certain judicial determioatiom about reasonable efforts and permanency
planning in order to receive federal fundii for foster care and adoption assistance for
the children involved. See 42 USC 671(a)(15)(B),  (D), and (E). Under these
provisions federal funding for foster care and adoption assistance re~Mnuse-s about 58%
of those benefits, usually until the child reaches age 18 or completes high school. The
enclosed correspondence  to Judge Michael Dwyer of the h4Wauke  county Circuit
co~explainsthisissucinmore&tail. It is my understanding that based on this
correspondence tbie Mflwaulcee County JuvenG Court and IMrict Attorney’s Office
have adopted protocols to meet these federal requiranents- Howevet, it would be best
if these req@ements were aIso included in state statmes, possibly in s. 48.417 which
nzfkrences circumstartces for filing an immediate TPR petition and in s. 48.415 for
other TPR grotmds where ‘reasonable efforts” arc not an ekmcnt of the TPR grounds-~

Amthcr fedmid funding issue arises in voluntary TPRs wkre there may also be a0
judicial ftnding regarding reasonable efforts. In such cases, federal funding is lost for
the adoption assistanoe benefits that the state may provide. Therefore, it would be
helpful if the state statutes also re&irx a judicial fin&g in vobunary parentaL rights.tetmmaion proccdiis that reasonable efibrts have been ma& if the parent voluntarily
terminam paremal rights. Reasonable efforts could be defd in such cases as the
current procedure to notify alleged &hers and by informing birth parents of the service
available to help thein parent the child.



Consideration dmld also be given to adding a requiremeat in the ptxmane~i piatmhg
requirements in ch. 48 to consider.whethex  cammat p~iS~h.Wllik
state law allows wnaurent cff~for~tobemadealoxlgwithrcasonable
effortsn~~fmnily,Udoesmtrequireatanypointthatthismustbeconsidcrcd:
Sincethisisanewconceptithelaw,itseemsmanysacialworkers’arenot
accustomed tci considering such possibilities in~their ~JIIXUWWY PW aQd
placu~ats. Also, a mxnt discussha with Nilwaukcc Cuunty  Cim1.2 Court Judges
has indicated such a PmMon may tx u&U to achieve timely ComwrentplanniDg.  h
is impottant for so&l workers to c%ms~eT whether mefforts  ai-e qpropdare
as early as possible in o&r to achieve tk benefits of co- pIawing.  Timely
c0ncuKent planning can allow a quicker and sqaoother tran+ion (fewer teqorary
pkcments) for cBildrenm thek pemmf%tplacemezrcS.

,

Fiy, wrkckation shuuld be giveu to adding provisions to allow invohntaq ‘I?%
in any cirurmsenoeg where ‘kssonable efforts’. arc mt required. It seem logical  that
g it is believed that rasonable efforts to unify the, fiamily  * not requiml then there
should be legal grounds to move forward with.a TPE . This may ho lessen the

. likelihwdthatachndwouldbeI~inalegallimbo~here.nocffortsaremadeto
reunify the fbrtily  but no TF’R and thus DO adopt61  k possfble:.

Thdc you for your conSi&mtion  of these issues, and fo: a&your efforts in th& area.

Enclosure

c: Linda Hisgeq WI0 enc.
Karen Oghalal,  w/o enc.

-. - .-- ^A.. ..-.
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48.27 (3) (a) lm., 48.42 (2g) (am) and 938.27 (3) (a) lm.; to

renumber 48.43 (5) (b); to amend 20.435 (3) (pm), 48.27 (3) (a) 2., 48.27 (6),

48.355 (2b), 48.355 (2d) (a) l., 48.355 (2d) (a) 2., 48.355 (2d) (b) (intro.), 48.355

(2d) (b) 2., 48.355 (2d) (b) 3., 48.355 (2d) (b) 4., 48.38 (5) (b), 48.415 (2) (a) 2.,

48.42 (2g) (b), 48.427 (lm), 938.27 (3) (a) 2., 938.27 (6), 938.355 (2b), 938.355

(2d) (a) l., 938.355 (2d) (a) 2., 938.355 (2d) (b) (intro.), 938.355 (2d) (b) 2.,

938.355 (2d) (b) 3., 938.355 (2d) (b) 4., 938.365 (1) and 938.38 (5) (b); and to

create 48.355 (2d) (a) Id., 48.355 (2d) (a) lj., 48.355 (2d) (a) 3., 48.355 (2d) (d),

48.43 (5) (b) 2., 938.355 (2d) (a) Id., 938.355 (2d) (a) lj., 938.355 (2d) (a) 3. and

938.355 (2d) (d) of the statutes; relating to: the efforts that are required to

prevent the removal of a child or juvenile from the home or to make it possible

for a child or juvenile to return safely to his or her home when a juvenile court

order places the child or juvenile outside of the home and notice and an

opportunity to be heard at certain proceedings under the children’s code and the
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1 juvenile justice code by a foster parent, treatment foster parent or other

2 substitute care provider of a child or juvenile.

Analysis by the Legislative Reference Bureau
Under current law, an order of the court assigned to exercise jurisdiction under

the children’s code and the juvenile justice code (juvenile court) that places a child
or juvenile in need of protection or services or a juvenile who has been adjudged
delinquent outside of his or her home must include a finding as to whether the county
department of human services or social services (county department), the
department of health and family services (DHFS), in a county having a population
of 500,000 or more, or the agency primarily responsible for providing services under
a juvenile court order (collectively “agency”), has made reasonable efforts to prevent
the removal of the child or juvenile from the home while assuring that the health and
safety of the child or juvenile are the paramount concerns or, if applicable, has made
reasonable efforts to make it possible for the child or juvenile to return safely to his
or her home, except that a juvenile court is not required to find that those reasonable
efforts have been made with respect to a parent if the juvenile court finds that the
parent has committed certain crimes of homicide against a child of the parent; has
committed battery, sexual assault or physical or sexual abuse resulting in great
bodily harm or substantial bodily harm to the child or juvenile or to another child of
the parent; has had his or her parental rights terminated with respect to another
child; or has subjected the child or juvenile to aggravated circumstances, which are
defined under current law as including criminal abandonment, torture, chronic
abuse and sexual abuse. Current law, in turn, defines sexual abuse as a violation of
certain sex crimes. Current law, however, does
torture or chronic abuse.

This bill defines those terms for purposes
subjected a child to aggravated circumstanc
abandonment as a violation of the criminal law
or inaction that results in a finding that a child
on the grounds of abandonment. The bill deli
violations of the criminal laws against battery or
in bodily harm (as opposed to great bodily ha
defines torture as a violation of the c
child.
++ Current law permits an agent
reasonable efforts to prevent the re

ndonment or an action
f protection or services
abuse as two or more

a child that result
ly harm). The bill

make it possible for a child or juvenile to return to his or her home,
DHFS, or a county department or child welfare agency that is autho
children for adoption, in making reasonable efforts to place the child
adoption, with a guardian or in some other alternative permanent pl
bill permits an agency to @f&&&work  with any county department or ch
agency, not just one that is authorized to place children for adoptio
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Under current law, a foster parent, ter parent or other physical
custodian (substitute care provider) of a c who is the subject of a child
or juvenile in need of protection or servic or of a juvenile who is the
subject of a delinquency proceeding is enti an opportunity to be heard
at all hearings involving the child or juvenil arings on motions for which
notice need only be provided to the child le and his or her counsel. A

pportunity to be heard at all
eeding and at all hearings on

e court has jurisdiction, such as the
appointment and removal of a guardian of a child, the adoption of a child and
proceedings under the Mental Health Act concerning a child or juvenile.

This bill eliminates the requirement that a substitute care provider receive an
opportunity to be heard at aZZ hearings involving a child or juvenile in need of
protection or services or involving a juvenile who is the subject of a delinquency
proceeding, such as a plea hearing, a fact-finding hearing or a dispositional hearing,
but leaves intact the requirement that a substitute care provider receive an
opportunity to be heard at a change in placement hearing or hearing on a revision
or extension of a dispositional order. Similarly, the bill eliminates the requirement
that a substitute care provider receive an opportunity to be heard at all TPR
hearings, such as a plea hearing or a fact-finding hearing, but leaves intact the
requirement that a substitute care provider receive an opportunity to be heard at a
TPR dispositional hearing. In addition, the bill eliminates the requirement that a
substitute care provider receive an opportunity to be heard at hearings on
proceedings under the children’s code or the juvenile justice code other than TPR,
child or juvenile in need of protection or services proceedings and delinquency
proceedings.

The bill, however, requires a substitute care provider to receive an opportunity
to be heard at a hearing to determine the permanency plan for a child or juvenile
when the juvenile court has determined that a parent has subjected the child or
juvenile to aggravated circumstances; has committed certain crimes of homicide,
battery, sexual assault or sexual or physical abuse against a child of the parent; or
has had his or her parental rights terminated with respect to another child of the
parent. In addition, the bill requires a substitute care provider to receive an
opportunity to be heard at the annual permanency plan review for a child whose
parents’ parental rights have been terminated, but who has not been adopted.

For further information see the state and local fiscal estimate, which will be
printed as an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 20.435 (3) (pm) of the statutes is amended to read:
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SECTION 1

1

2
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5
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7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

20.435 (3) (pm) Federal aid; adoption incentive payments. All federal moneys

received as adoption incentive payments under 42 USC 47% 673b, as authorized by

the governor under s. 16.54, to be expended for the purposes for which received.

SECTION 2. 48.27 (3) (a) lm. of the statutes is repealed.

SECTION 3. 48.27 (3) (a) 2. of the statutes is amended to read:

48.27 (3) (a) 2. Failure to give notice under subd. 1. to a foster parent, treatment

foster parent or other physical custodian described in s. 48.62 (2) does not deprive the

court of jurisdiction in the action or proceeding. If a foster parent, treatment foster

parent or other physical custodian described in s. 48.62 (2) is not given notice of a

hearing under subd. 1. and if the court is required under this chapter to permit that

person to make a written or oral statement during the hearing or to submit a written

statement nrior to the hearing and that nerson does not make or submit such a

statement, that person may request a rehearing on the matter during the pendency

of an order resulting from the hearing. If the request is made, the court shall order

a rehearing.

SECTION 4. 48.27 (6) of the statutes is amended to read:

48.27 (6) When a proceeding is initiated under s. 48.14, all interested parties

shall receive notice and appropriate summons shall be issued in a manner specified

by the court, consistent with applicable governing statutes. I&+&M&n,  ;f+h child

SECTION 5. 48.355 (2b) of the statutes is amended to read:
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BILL SECTION 5

48.355 (2b) CONCURRENT REASONABLE EFFORTS PERMITTED. A county

department, the department, in a county having a population of 500,000 or more, or

the agency primarily responsible for providing services to a child under a court order

may, at the same time as the county department, department or agency is making

the reasonable efforts required under sub. (2) (b) 6., work with the department, a

county department u-n&r e. 4-E&5’? (1) (e) or (hmJ or a child welfare agency Geensed

AQCI /. I”.“I \5) in making reasonable efforts to place the child for adoption, with

a guardian or in some other alternative permanent placement.

SECTION 6. 48.355 (2d) (a) 1. of the statutes is amended to read:

v *48.355 (2d) (a) 1. wd circllt in

“Abandonment” means a violation of s. 948.20 or ina violation of the law of any other

state or federal law if that violation would be a violation of s. 948.20 if committed in

this state, wrc, ch; as evidenced by a final jud-erment

of conviction. or an action or inaction that results in a finding of abandonment under

s. 48.13 (2) or under a law of any other state or a federal law that is comparable to

s. 48.13 (2). as evidenced bv a final order of a court of comnetent iurisdiction.

SECTION 7. 48.355 (2d) (a) ld. of the statutes is created to read:

48.355 (2d) (a) ld. “Aggravated circumstances” include abandonment, chronic

abuse, sexual abuse and torture.

SECTION 8. 48.355 (2d) (a) lj. of the statutes is created to read:

48.355 (2d) (a) lj. “Chronic abuse” means 2 or more violations of s. 940.19 (1)

or (6) or 948.03 (2) (b) or (c) or (3) (b) or (c) or of a law of any other state or federal law,

if that violation would be a violation of s. 940.19 (1) or (6) or 948.03 (2) (b) or (c) or

(3) (b) or c i committed in this state, that result in bodily harm, as defined in s.( ) f
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SECTIONS

1 939.22 (4), as evidenced by final judgments of conviction on 2 or more separate

2 occasions.

3 SECTION 9. 48.355 (2d) (a) 2. of the statutes is amended to read:

4 48.355 (ad) (a) 2. “Sexual abuse” means a violation of s. 940.225, 944.30,

5 948.02, 948.025, 948.05, 948.055, 948.06, 948.09 or 948.10 or a violation of the law

6 of any other state or federal law if that violation would be a violation of s. 940.225,

7 944.30, 948.02, 948.025, 948.05, 948.055, 948.06, 948.09 or 948.10 if committed in

8 this state, as evidenced bv a final iudgment of conviction.

9 SECTION 10. 48.355 (2d) (a) 3. of the statutes is cr

0 0 48.355 (ad) (a) 3. “Torture” means a violation of s

01 the law of any other state or federal law if that violation would be a violation of s.

12 948.04 (1) if committed in this state, as evidenced by a final judgment of conviction.

13 SECTION 11. 48.355 (2d) (b) (intro.) of the statutes is amended to read:

14 48.355 (ad) (b) (intro.) Notwithstanding sub. (2) (b) 6., the court need not

15 include in a dispositional order a finding as to whether the county department, the

16 department, in a county having a population of 500,000 or more, or the agency

17 primarily responsible for providing services under a court order has made reasonable

18 efforts with respect to a parent of a child to prevent the removal of the child from the

19 home, while assuring that the child’s health and safety are the paramount concerns,

20 or, if applicable, a finding as to whether the agency primarily responsible for

21 providing services under a court order has made reasonable efforts with respect to

22 a parent of a child to make it possible for the child to return safely to his or her home,

23
. .

if the court find-cd , any of the following:

24 SECTION 12. 48.355 (2d) (b) 2. of the statutes is amended to read:
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BILL SECTION 12

48.355 (ad) (b) 2. That the parent has committed, has aided or abetted the

commission of, or has solicited, conspired or attempted to commit, a violation of s.

940.01,940.02,940.03 or 940.05 or a violation of the law of any other state or federal

law, if that violation would be a violation of s. 940.01, 940.02, 940.03 or 940.05 if

committed in this state, as evidenced bv a final iudament of conviction, and that the

victim of that violation is a child of the parent.

SECTION 13. 48.355 (2d) (b) 3. of the statutes is amended to read:

48.355 (ad) (b) 3. That the parent has committed a violation of s. 940.19 (2), (3),

(4) or (5), 940.225 (1) or (2), 948.02 (1) or (2>, 948.025 or 948.03 (2) (a) or (3) (a) or a

violation of the law of any other state or federal law, if that violation would be a

violation of s. 940.19 (2), (3), (4) or (5), 940.225 (1) or (2), 948.02 (1) or (2), 948.025 or

948.03 (2) (a) or (3) (a) if committed in this state, as evidenced by a final judgment

of conviction, and that the violation resulted in great bodily harm, as defined in s.

939.22 (14), or in substantial bodily harm, as defined in s. 939.22 (38), to the child

or another child of the parent.

SECTION 14. 48.355 (2d) (b) 4. of the statutes is amended to read:

48.355 (2d) (b) 4. That the parental rights of the parent to another child have

been involuntarily terminated, as evidenced by a final order of a court of competent

jurisdiction terminating those narental  rights.

SECTION 15. 48.355 (2d) (d) of the statutes is created to read:

48.355 (2d) (d) 1. If a hearing is held under par. (c), at least 10 days before the

date of the hearing the court shall notify the child, if 12 years of age or over, any

parent, guardian and legal custodian of the child and any foster parent, treatment

foster parent or other physical custodian described in s. 48.62 (2) of the child of the

time, place and purpose of the hearing.
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2. The court shall give a foster parent, treatment foster parent or other physical

custodian described in s. 48.62 (2) who is notified of a hearing under subd. 1. an

opportunity to be heard at the hearing by permitting the foster parent, treatment

foster parent or other physical custodian to make a written or oral statement during

the hearing, or to submit a written statement prior to the hearing, relevant to the

issues to be determined at the hearing. Any written or oral statement made under

this subdivision shall be made upon oath or affirmation. A foster parent, treatment

foster parent or other physical custodian described in s. 48.62 (2) who receives a

notice of a hearing under subd. 1. and an opportunity to be heard under this

subdivision does not become a party to the proceeding on which the hearing is held

solely on the basis of receiving that notice and opportunity to be heard.

SECTION 16. 48.38 (5) (b) of the statutes is amended to read:

48.38 (5) (b) The court or the agency shall notify the parents of the child, the

child if he or she is 12 years of age or older and the child’s foster parent, the child’s

treatment foster parent or the operator of the facility in which the child is living of

the date, time and place of the review, of the issues to be determined as part of the

17 review, of the fact that they may have an opportunity to be heard at the review by

18 submitting written comments not less than 10 working days before the review or by

1 9 participating at the review. The court or agency shall notify the person representing

20 the interests of the public, the child’s counsel and the child’s guardian ad litem of the

21 date of the review, of the issues to be determined as part of the review and of the fact

22 that they may submit written comments not less than 10 working days before the

23 review. Anv written or oral statement made to the court under this narasranh  bv a

24 foster narent. treatment foster narent or onerator of a facilitv  in which a child is

25 living shall be made under oath or affirmation. The notices under this paragraph
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shall be provided in writing not less than 30 days before the review and copies of the

notices shall be filed in the child’s case record.

2) (a) 2. a. In this subdivision, “WMX&% means an

ious effort to take good fai rovide the services

the characteristics of the parent

or child or of the expecta e level of cooperation of the parent or

er relevant circum

he agency responsible for the care of the ch

unborn child and expectant mother has made a e

11

12

13

14

15

16

I7

18

19

20

21

22

23

24

SECTION 18. 48.42 (2g) (am) of the statutes is repealed.

SECTION 19. 48.42 (2g) (b) of the statutes is amended to read:

48.42 (2g) (b) Failure to give notice under par. (a) to a foster parent, treatment

foster parent or other physical custodian described in s. 48.62 (2) does not deprive the

court of jurisdiction in the proceeding. If a foster parent, treatment foster parent or

other physical custodian described in s. 48.62 (2) is not given notice of a hearing

under par. (a) and if the court is reauired under s. 48,427 (lm) to nermit that nerson

to make a written or oral statement during the hearing or to submit a written

statement nrior to the hearing and that nerson does not make or submit such a

statement, that person may request a rehearing on the matter at any time prior to

the entry of an order under s. 48.427 (2) or (3). If the request is made, the court shall

order a rehearing.

SECTION 20. 48.427 (lm) of the statutes is amended to read:
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1 48.427 (lm) In addition to any evidence presented under sub. (l), the court

2 shall give the foster parent, treatment foster parent or other physical custodian

3 described in s. 48.62 (2) of the child an opportunity to be heard at the dispositional

4 hearing by permitting the foster parent, treatment foster parent or other physical

5 custodian to make a written or oral statement during the dispositional hearing, or

6 to submit a written statement prior to disposition, relevant to the issue of disposition.

7 Any written or oral statement made under this subsection shall be made under oath

8 or affirmation. A foster parent, treatment foster parent or other physical custodian

9 described in s. 48.62 (2) who receives notice of a hearing under s. 48.42 (2g) (a) and

an opportunity to be heard under this subsection does not become a party to the

proceeding on which the hearing is held solely on the basis of receiving that notice

and opportunity to be heard.

SECTION 21. 48.43 (5) (b) of the statutes is renumbered 48.43 (5) (b) 1.

14 SECTION 22. 48.43 (5) (b) 2. of the statutes is created to read:

15 48.43 (5) (b) 2. The court shall give a foster parent, treatment foster parent or

16 other physical custodian described in s. 48.62 (2) who is notified of a hearing under

17 subd. 1. an opportunity to be heard at the hearing by permitting the foster parent,

18 treatment foster parent or other physical custodian to make a written or oral

19 statement during the hearing, or to submit a written statement prior to the hearing,

20 relevant to the issues to be determined at the hearing. Any written or oral statement

21 made under this subdivision shall be made upon oath or affirmation. A foster parent,

22 treatment foster parent or other physical custodian described in s. 48.62 (2) who

23 receives a notice of a hearing under subd. 1. and an opportunity to be heard under

24 this subdivision does not become a party to the proceeding on which the hearing is

25 held solely on the basis of receiving that notice and opportunity to be heard.
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1 SECTION 23. 938.27 (3) (a) lm. of the statutes is repealed.

2 SECTION 24. 938.27 (3) (a) 2. of the statutes is amended to read:

3 938.27 (3) (a) 2. Failure to give notice under subd. 1. to a foster parent,

4 treatment foster parent or other physical custodian described in s. 48.62 (2) does not

5 deprive the court of jurisdiction in the action or proceeding. If a foster parent,

6 treatment foster parent or other physical custodian described in s. 48.62 (2) is not

7 given notice of a hearing under subd. 1. and if the court is required under this chapter

8 to nermit that nerson to make a written or oral statement during the hearing or to

submit a writteii!‘statement nrior to the hearing and that nerson does not make or

submit such a statement, that person may request a rehearing on the matter during

the pendency  of an order resulting from the hearing. If the request is made, the court

shall order a rehearing.

SECTION 25. 938.27 (6) of the statutes is amended to read:

938.27 (6) When a proceeding is initiated under s. 938.14, all interested parties

shall receive notice and appropriate summons shall be issued in a manner specified

by the court, consistent with applicable governing statutes. In-&&&n, if +ke

R9)lO\  ,ha

11 mirmcy n&Jq& cy wnz,! Cl&+&&J&,

hn hnarrlb.  /Q\ lo\\a,.

SECTION 26. 938.355 (2b) of the statutes is amended to read:

938.355 (2b) CONCURRENT REASONABLE EFFORTS PERMITTED. A county

department that provides social services or the agency primarily responsible for

providing services to a juvenile under a court order may, at the same time as the

county department or agency is making the reasonable efforts required under sub.



.

1999 - 2000 Legislature

BILL

- 12 - LRB-217713
GMM:cmh:hmh

SECTION 26

1 (2) (b) 6., work with the department, of health and family services, a county

2 department n-n&r E. 48.57 (1) (o&e&h& or a child welfare agency M.

3 48&-W in making reasonable efforts to place the juvenile for adoption, with a

4 guardian or in some other alternative permanent placement.

5 SECTION 27. 938.355 (2d) (a) 1. of the statutes is amended to read:

6 n *938.355 (ad) (a) 1. 

7 “Abandonment” means a violation of s. 948.20 or ina violation of the law of any other

8 state or federal law if that violation would be a violation of s. 948.20 if committed in

9 this state, wro, chr& as evidenced bv a final judgment

10 of conviction. or an action or inaction that results in a findinp  of abandonment under

11 s. 48.13 (2) or under a law of anv other state or a federal law that is comparable to

12 s. 48.13 (2). as evidenced by a final order of a court of competent jurisdiction.

13 SECTION 28. 938.355 (2d) (a) Id. of the statutes is created to read:

14 938.355 (ad) (a) Id. “Aggravated circumstances” include abandonment,

15 chronic abuse, sexual abuse and torture.

16 SECTION 29. 938.355 (2d) (a) lj. of the statutes is created to read:

17 938.355 (2d) (a) lj. “Chronic abuse” means 2 or more violations of s. 940.19 (1)

18 or (6) or 948.03 (2) (b) or (c) or (3) (b) or (c) or of a law of any other state or federal law,

19 if that violation would be a violation of s. 940.19 (1) or (6) or 948.03 (2) (b) or (c) or

20 (3) (b) or (c) if committed in this state, that result in bodily harm, as defined in s.

21 939.22 (4), as evidenced by final judgments of conviction on 2 or more separate

22 occasions.

23 SECTION 30. 938.355 (2d) (a) 2. of the statutes is amended to read:

24 938.355 (ad) (a) 2. “Sexual abuse” means a violation of s. 940.225, 944.30,

25 948.02, 948.025, 948.05, 948.055, 948.06, 948.09 or 948.10 or a violation of the law
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of any other state or federal law if that violation would be a violation of s. 940.225,

944.30, 948.02, 948.025, 948.05, 948.055, 948.06, 948.09 or 948.10 if committed in/
this state, as evidenced bv a final judgment of conviction.

SECTION 31. 938.355 (2d) (a) 3. of the statutes is c

938.355 (ad) (a) 3. “Torture” means a violation of s

the law of any other state or federal law if that violation would be a violation of s.

948.04 (1) if committed in this state, as evidenced by a final judgment of conviction.

SECTION 32. 938.355 (2d) (b) (intro.) of the statutes is amended to read:

938.355 (2d) (b) (intro.) Notwithstanding sub. (2) (b) 6., the court need not

include in a dispositional order a finding as to whether a county department which

provides social services or the agency primarily responsible for providing services

under a court order has made reasonable efforts with respect to a parent of a juvenile

to prevent the removal of the juvenile from the home, while assuring that the

juvenile’s health and safety are the paramount concerns, or, if applicable, a finding

as to whether the agency primarily responsible for providing services under a court

order has made reasonable efforts with respect to a parent of a juvenile to make it

possible for the juvenile to return safely to his or her home, if the court finds+s
. *  any of the following:,

SECTION 33. 938.355 (2d) (b) 2. of the statutes is amended to read:

938.355 (2d) (b) 2. That the parent has committed, has aided or abetted the

commission of, or has solicited, conspired or attempted to commit, a violation of s.

940.01,940.02,940.03 or 940.05 or a violation of the law of any other state or federal

law, if that violation would be a violation of s. 940.01, 940.02, 940.03 or 940.05 if

committed in this state, as evidenced bv a final judgment of conviction, and that the

victim of that violation is a child of the parent.
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SECTION 34

SECTION 34. 938.355 (2d) (b) 3. of the statutes is amended to read:

938.355 (ad) (b) 3. That the parent has committed a violation of s. 940.19 (2),

(3), (4) or (5), 940.225 (1) or (2), 948.02 (1) or (2), 948.025 or 948.03 (2) (a) or (3) (a)

or a violation of the law of any other state or federal law, if that violation would be

a violation of s. 940.19 (2), (3), (4) or (5), 940.225 (1) or (2), 948.02 (1) or (2), 948.025

or 948.03 (2) (a) or (3) (a) if committed in this state, as evidenced bv a final iudament

of conviction, and that the violation resulted in great bodily harm, as defined in s.

9S2-2 939.22 (14), or in substantial bodily harm, as defined in s. 938-22  939.22 (38),

9 to the juvenile or another child of the parent.

10 SECTION 35. 938.355 (2d) (b) 4. of the statutes is amended to read:

11 938.355 (ad) (b) 4. That the parental rights of the parent to another child have

12

13

14

15

16

17

18

19

20

21

22

23

24

25

been involuntarily terminated, as evidenced b v a final order of a court of competent

jurisdiction terminating those narental rights.

SECTION 36. 938.355 (2d) (d) of the statutes is created to read:

938.355 (ad) (d) 1. If a hearing is held under par. (c), at least 10 days before the

date of the hearing the court shall notify the juvenile, if 12 years of age or over, any

parent, guardian and legal custodian of the juvenile and any foster parent, treatment

foster parent or other physical custodian described in s. 48.62 (2) of the juvenile of

the time, place and purpose of the hearing.

2. The court shall give a foster parent, treatment foster parent or other physical

custodian described in s. 48.62 (2) who is notified of a hearing under subd. 1. an

opportunity to be heard at the hearing by permitting the foster parent, treatment

foster parent or other physical custodian to make a written or oral statement during

the hearing, or to submit a written statement prior to the hearing, relevant to the

issues to be determined at the hearing. Any written or oral statement made under
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this subdivision shall be made upon oath or affirmation. A foster parent, treatment

foster parent or other physical custodian described in s. 48.62 (2) who receives a

notice of a hearing under subd. 1. and an opportunity to be heard under this

subdivision does not become a party to the proceeding on which the hearing is held

solely on the basis of receiving that notice and opportunity to be heard.

SECTION 37. 938.365 (1) of the statutes is amended to read:

938.365 (1) In this section, a juvenile is considered to have been placed outside

of his or her home on the date on which the juvenile was first placed outside of his

or her home pursuant to an order under m s. 938.345, or 938.357 er

938363 or on the date that is 60 days after the date on which the juvenile was

removed from his or her home, whichever is earlier.

SECTION 38. 938.38 (5) (b) of the statutes is amended to read:

938.38 (5) (b) The court or the agency shall notify the parents of the juvenile,

the juvenile if he or she is 10 years of age or older and the juvenile’s foster parent,

the juvenile’s treatment foster parent or the operator of the facility in which the

juvenile is living of the date, time and place of the review, of the issues to be

determined as part of the review, of the fact that they may have an opportunity to

be heard at the review by submitting written comments not less than 10 working

days before the review or by participating at the review. The court or agency shall

notify the person representing the interests of the public, the juvenile’s counsel and

the juvenile’s guardian ad litem of the date of the review, of the issues to be

determined as part of the review and of the fact that they may submit written

comments not less than 10 working days before the review. Anv written or oral

statement made to the court under this oaraaranh  bv a foster narent. treatment

foster narent or onerator  of a facilitv  in which a iuvenile is livine: shall be made under
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oath or affirmation. The notices under this paragraph shall be provided in writing

not less than 30 days before the review and copies of the notices shall be filed in the

juvenile’s case record.

SECTION 39. Initial

(1) JUVENILE COURT ORDERS. The treatment of sections 48.355 (2d) (a) l., Id., lj.,

i2. and 3. and (b) (intro.), 2., 3. and 4. and 938.355 (2d) (a) l., Id., lj., 2. and 3. and (b)

(intro.), 2., 3. and 4. of the statutes first applies to juvenile court orders entered on

the effective date of this subsection.!lYEzLlb-% 8
9 (2) JUVENILECOURTHEAFUNGSANDPERMANENCYPLANREVIEWS. Thetreatmentof

10 sections 48.27 (3) (a) lm. and 2. and (6), 48.38 (5) (b), 48.42 (2g) (am) and (b), 48.427

11 (lm), 938.27 (3) (a) lm. and 2. and (6) and 938.38 (5) (b) of the statutes, the

12 renumbering of section 48.43 (5) (b) of the statutes and the creation of section 48.43

13 (5) (b) 2. of the statutes first apply to juvenile court hearings and permanency plan

14 reviews held on the effective date of this subsection.

15 (3) PERMANENCY PLAN HEARINGS. The treatment of sections 48.355 (2d) (d) and

16 938.355 (2d) (d) of the statutes first applies to permanency plan hearings held 10

17 days after the effective date of this subsection.

18 (END)
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SECTION .1 48.38 (4) (am) of the statutes is created to read:

h/ c/
48.38 (4) (am) Any efforts to place the child for adoption, with a guardl or

in some other alternative permanent p&cement that were made under s. 48.355 (2b)
J

at the same time as the services described in par. (a) were offered or provided or, if

those efforts were not made, the basis for the decision not to make those efforts.

(END OFINSERT)
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v
SECTION& 48.43 (1) (cm) of the statutes is created to read:

48.43 (1) (cm) A finding that reasonable efforts have been made to prevent the

removal of the child from his or her home, while assuring that the child’s health and

safety are the paramount concerns, or, if applicable, a finding as to whether

reasonable efforts have been made to make it possible for the child to return safely

to his or her home, unless the court finds that any of the circumstances described in

s. 48.355 (2d) (b) l., 2., 3. or 4.
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SECTION 938.38 (4) (am) of the statutes is created to read:

938.38 (4) (am) Any efforts to place the juvenile for adoption, with a guardian
J

or in some other alternative permanent placement that were made under s. 938.355

(2b) at the same time as the services described in par.)l;a)  were offered or provided

or, if those efforts were not made, the basis for the decision not to make those efforts.

(END OFINSERT)
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J
(lm) PERMANENCY PLAN FILINGS. The treatment of sections 48.38 (4) (am) and

938.38 (4) (am)%f the statutes first applies to permanency plans that are filed with

the court assigned to exercise jurisdiction under chapters 48 and 938 of the statutes
J

on the effective date of this subsection.

(END OF INSERT)
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9 The bill also requires a juvenile court that enters a judgment terminating
parental rights (TPR) to include in the TPR order a finding that reasonable efforts
have been made to prevent the removal of the child from his or her home, while
assuring that the child’s health and safety are the paramount concerns, or, if
applicable, a finding as to whether reasonable efforts have been made to make it
possible for the child to return safely to his or her home, unless the court finds that
those reasonable efforts are not required.

(END OF INSERT)
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in making those concurrent reasonable efforts. The bill also requires an agency
any concurrent reasonable efforts that were made in the permanency

plan of the child or juvenile or, if no concurrent reasonable efforts were made, the
basis for the decision not to make any concurrent reasonable efforts

(END OF INSERT)
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1 :I;! &7 ACT to .repeaZ 48.27 (3) (a) -1mt 48.42 (2g) (am) and 933.27 (3) (a) lm.;,to .I 4

2 . renumber 48.43 (5) (b); to amend 20.435 (3) (pm), 43.27 (3) (a) 2.,48.27 (6),

3 48.355 (2b), 48.355 (2d) (a) l., 48.355 (2d) (a) 2., 4-8.355(2d) (b) (intro.), 48.355

4 (2d) (b) 2., 48.355 (2d) (b) 3., 48.355 (2d) (b) 4., 48.38 (5) (b), 48.42 (2g) (b), 43.427

5 (lm), 938.27 (3) (a) 2., 938.27 (6), 938.355 (2b), 938.355 (2d) (a) l., 938.355 (2d)

6 (a) 2., 938.355 (2d) (b) (intro.), 938.355 (2d) (b) 2., 938.355 (2d) (b) 3., 938.355

7 (2d) (b) 4., 938.365 (1) and 938.38 (5) (b); and to create 48.355 (2d) (a) Id.,

8 48.355 (2d) (a) lj., 48.355 (2d) (a) 3., 43.355 (2d) (d), 48.38 (4) (am), 48.43 (1)

9 (cm), 48.43 (5) (b) 2., 938.355 (2d) (a) Id., 938.355 (2d) (a) lj., 938.355 (2d) (a)

10

11

12

3., 938.355 (2d) (d) and 938.38 (4) (am) of the statutes; relating to: the efforts

that are required to prevent the removal of a child or juvenile from the home

or to make it possible for a child or juvenile to return safely to his or her home

13 . when a juvenile court order places the child or juvenile outside of the home and

14 notice and an opportunity to. be heard at certain proceedings under the
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1 children’s code and the juvenile justice code by a foster parent, treatment foster

2 parent or other substitute care provider of a child or juvenile,
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AnhZysis by the LegisZafiue  Reference Bureau

Under current law, an order of the court assigned to exercise jurisdiction under
the children’s code and the juvenile justice code (juvenile court) that ‘places a child
or juvenile in need of protection or services or a juvenile who has been adjudged
delinquent outside of his or her home must include a finding as to whether the county
department of human services or social services (county department), the
department of health and family services (DHFS), in a county having a population
of 600,009 or more, or the agency primarily responsible for providing services under
a juvenile court order (collectively &agency=), has made reasonable efforts to prevent
the removal of the child orjuvenile from the home while assuring that the health and
safety of the child or juvenile are the paramount concerns or, if applicable, has made
reasonable efforts to make it possible for the child or juvenile to return safely to his
or her home, except that a juvenile court is not required to find that those reasonable
efforts have been made with respect to a parent if the juvenile court finds that the
parent has committed certain crimes of homicide against a child of the parent; has
committed battery, sexual assault or physical or sexual abuse resulting in great
bodily harm or substantial bodily harm to the child or juvenile or to another child of
the parent; has had his or her parental rights terminated with respect to another
child; or has subjected the child or juvenile to aggravated circumstances, which are
defined under current law as including criminal abandonment, torture, chronic
abuse and sexual abuse. Current law, in turn, defines sexual abuse as a violation of
certain sex crimes, Current law, however, does not, in turn, define abandonment,
torture or chronic abuse.

This bill defines those terms for purposes of determining when a parent has
subjected a child to aggravated circumstances. Specifically, the bill defines
abandonment as a violation of the criminal law against abandonment or an action
or inaction that results in a finding that a child is in need of protection or services
on the grounds of abandonment. The bill defines chronic abuse as two or more
violations of the criminal laws against battery or physical abuse of a child that result
in bodily harm (as opposed to great bodily harm or substantial bodily harm). The bill
defines torture as a violation of the criminal laws against mayhem or causing mental
harm to a child.

The bill also requires a juvenile court that enters a judgment terminating
parental rights (TPR) to include in the TPR order a finding that reasonable efforts
have been made to prevent the removal of the child from his or her home, while
assuring that the child’s health and safety are the paramount concerns, or, if
applicable, a finding as to whether reasonable efforts have been made to make it
possibIe for the child to return safely to his or her home, unless the court finds that
those reasonable efforts are not required.
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Current law permits an agency, at the same time aa the agency is making
reasonable efforts to prevent the removal of a child or juvenile from the home or to
make it possible for a child or juvenile to return to his or her home, to work with
DHFS, or a county department or child welfare agency that is authorized to place
children for adoption, in making reasonable efforts to place the child or juvenile for
adoption, with a guardian or in some other alternative permanent placement
(concurrent reasonable efforts), This bill permits an agency to work with any county
department or child welfare agency, not just one that is authorized to place children .
for adoption, in making those concurrent reasonable efforts. The bill also requires
an agency to. describe any concurrent reasonable efforts that were made in the
permanency plan of the child or juvenile or, if no concurrent reasonable efforts were
made, the basis for the decision not to make any concurrent reasonable efforts.

Under current law, a foster parent, treatment foster parent or other physical
custodian (substitute care provider) of a child or juvenile who is the subject of a child
or juvenile in need of protection or service6 proceeding or of a juvenile who is the
subject of a delinqueng  proceeding is entitled to receive an opportunity to be heard
at all hearings involving the child or juvenile, except hearings on motions for which
notice need only be provided to the child or juvenile and his or her counsel, A
substitute care provider is also entitled to receive an opportunity to be heard at all
hearings on a TPR proceeding and at all hearings on certain other matter6 over
which the juvenile court has jurisdiction, such as the appointment and removal of a
guardian of a child, the adoption of a child and proceedings under the Mental Health
Act concerning a child or juvenile.

This bill eliminates the requirement that a substitute care provider receive an
opportunity to be heard at all hearings involving a child or juvenile in need of
protection or services or involving a juvenile who is the subject of a delinquency
proceeding, such as a plea hearing, a fact-finding hearing or a dispositional hearing,
but leaves intact the requirement that a substitute care provider receive an
opportunity to be heard at a change in placement hearing or hearing on a revision
or extension of a dispositional order. Similarly, the bill eliminates the requirement
that a substitute care provider receive an opportunity to be heard at aZZ TPR
hearings, such as a plea hearing or a fact-finding hearing, but leaves intact the
requirement that a substitute care provider receive an opportunity to be heard at a
TPR dispositional hearing. In addition, the bill eliminates the requirement that a
substitute care provider receive an opportunity to be heard at hearings on
proceedings under the children’s code or the juvenile justice code other than TPR,
child or juvenile in need of protection or services proceeding6 and delinquency
proceedings.

The bill, however, requires a substitute care provider to receive an ,opportunity
to be heard at a hearing to determine the permanency plan for a child or juvenile
when the juvenile court has determined that a parent has subjected the child or
juvenile to aggravated circumstances; has committed certain crimes of homicide,
battery, sexual assault or sexual or physical abuse against a child of the parent; or
has had his or her parental rights terminated with respect to another child of the
parent. In addition, the bill requires a substitute care provider to receive an
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opportunity to be heard at the annual permanency plan review for a child whose .
parents’ parental rights have been terminated, but ,who has not been adopted.

For further information see the state and lo& fiscal estimate, which will be
printed as an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as folZows:

1 @CTION 1. 20.435 (3) (pm) of the statutes is amended to read: *

2 20.435 (3) (pm) Federal aid; adoption incentive payments. AI1 federal moneys

3 received as adoption’ incexitive payments under.42 USC 473A673h, aS authorized by

4 the governor under s. 16.54, to be expended for the?purposes  for which received.

5 SEC&ON 2. 48.27 (3) (a) lm. of the statutes is repealed.

6 S&ON 3. 48.27 (3) (a) 2. of the statutes is Aended to read:

7 4X$.2&(3) (a) 2. Failureto  give notice under subi*, 1.b a foster parent, treatment

8 foster &r&t or other physical custodian described i$,,s. 48.62 (2) does not deprive the.

9’ :’court of ~&diction in the action or proceeding. If afoster parent, treatment foster

10 parent or other physical custodian described in s. 48.62 (2) is not given notice of a

11 hearing under subd.  1. and if the court is required under this chanter to nermit th&

12 person to make a written or oral statement during the hearing or to submit a written

13 statement prior to the hearing and that nerson  does not make or submit such g

14 statement, that person may request a rehearing on the matter during the pendency

15 of an order resulting from the hearing. If the request is made, the court shall order

16 a rehearing.

17 SECTION 4. 48.27 (6) of the statutes is amended to read:

18 48.27 (6) When a proceeding is initiated under s. 48.14, alI interested parties

19 shall  receive notice and appropriate summons shall be issued in a manner specified

20 by the court, consistent with applicable governing statutes. Tn



‘I 0

*f
ri ’ >

*
- 1999 - 2000 Legislature -5-

.&

l .

b BILL

LRB-2177/4
GMM:cmh&wlj:jf

SECTION 4

4

5 SECTXON  5. 48.355 (2b) of the statutes is amended to read:

6 48.355 (2b) CoyCURRENT  REASONABLE EFFORTS PERMITTED. A county

7 department, the department, in a county having a population of 500,000 or more, or

8 the agency primarily responsible for providing services to a child under a court order

may, at the same time as the co

the reasonable efforts

,13

14

a guardian or in some other alternative permanent placement.

SECTION 6. 48.355 (2d) (a) 1. of the statutes is amended to read:

15

16

17

18

19

48.355 (2d) (a) 1.
. n -1~m

“Abandonment” means aviolation of s. 948.20 or in&violation of the law of any other

state or federal law if that violation would be a violation of s. 948.20 if committed in
.

this state, , as evidenced bv a final judgment

20

21

22

23

24

25

a. 48.13 (2) or under a law of anv other state or a federal law that is comoarable to

p. 48.13 (2). as evidenced bv a final order of a court of comoetent  jurisdiction.

SECTION 7. 48.355 (2d) (a) Id. of the statutes is created to read:

48.355 (2d) (a) Id. “Aggravated circumstances” include abandonment, chronic

abuse, sexual abuse and torture.
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1 48.355 (2d) (a) lj. “Chronic abuse” means 2 or more violations of s. 940.19 (1)

2 or (6) or 948.03 (2) (b) or (c) or (3) (b) or (c) or of a law of any other state or federal law,

3 if that violation would be a violation of s. 940.19 (1) or (6) or 948.03 (2) (b) or (c) or

4 (3) (b) or (c) if committed in this state, that result in bodily harm, as defined in s.

5 939.22 (41, a’s evidenced by final judgments of conviction on 2 or more separate

6 occasions.

SECTION 9. 48.355 (2d) (a> 2. of the statutes is amended to read:

48.355 (2d) (a) 2. “Sekual abuse” means- a violation of s. 940.225, 944.30,_

948.02, 948.025, 948.05, 948.655,948.06,948.09  or 948.10 or a violation of the law

10 of any other state or federal law if that violation would be a violation of s. 940.225,

11 944.30,948.02,943.025,  948,05,948.055, 948.06,948.09.or 948.10 if committed in

12 this state, as evidenced bv a final judgment of conviction. a 1 ;‘i -

13 SECTION. 10. 48.355 (2d) (a) 3. of the statutes is created to&ad:

14 48.355 (ad) (a) 3. “‘Ibrture” means a violation of s. 940;21  or’948.04 (1) or a

15 violation of the law of any other state or federal law if that violation would be a

16 violation of s. 940.21 or 948.04 (1) if committed in this state, as evidenced by a final

17 judgment of conviction.

18 SECTION 11. 48.355 (2d) (b) (intro.) of the statutes is amended to read:

1 9 48.355 (2d) (b) (intro.) Notwithstanding sub. (2) (b) 6., the court need not

20 include in a dispositional order a finding as to whether the county department, the

21 department, in a county having a population of 500,000 or more, or the agency

22 primarily responsible for providing services under a court order has made reasonable

23 efforts with respect to a parent of a child to prevent the removal of the child from the

24 home, while assuring that the child’s health and safety are the paramount concerns,

25 or, if applicable, a finding as to whether the agency primarily responsible for
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1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

’ 21

22

23

24

providing services under a court order has made reasonable efforts with respect to

a parent of a child to make it possible for the child to return safely to his or her home,
. . .

ifthe court findfi, any of the following:

SECTION 12. 48.355 (2d) (b) 2. of the statutes is amended to read:

48.355 (2d) (b) 2. That the parent has committed, has aided or abetted the

commission of, or has solicited, conspired or attempted to commit, a violation of s.

940.01,940.02,940.03 or 940.05 or a violation of the law of any other state or federal

law, if that violation would be a violation of s. 940.01, 940.02, 940.03 or 940.05 if

committed in this state, as evidenced bv a final judament of convicti and that the

victim of that violation is a child of the parent.
3,. ‘;;‘

SE&&ON 13. 48.355 (2d) (b) 3. of the statutes is amended to read:

’
,“;:‘ <.

48355 (ad) (b) 3. That the parent has committed a violation of s. 940.19 (2), (3),
,., ,:

(4) or (5), 940.225 (1) or (2), 948.02 (1) or (2), 948.025 or 948.03 (2) (a) or (3) (a) or a

violation of the law of any other state or federal law, if that violation would be a

violation of s. 940.19 (2), (3), (4) or (5), 940.225 (1) or (2), 948.02 (1) or (2), 948.025 or

948.03 (2) (a) or (3) (a) if committed in this state, m evidenced bv a final iudEtmen&

of conviction, and that the violation resulted in great bodily harm, as defined in s.

939.22 (14), or in substantial bodily harm, as defined in s. 939.22 (38),  to the child

or another child of the parent.

SECTION 14. 48.355 (2d) (b) 4. of the statutes is amended to read:

48.355 (2d) (b) 4. That the parental rights of the parent to another child have

been involuntarily terminated, as evidenced bv a final order of a court of competent
. .Junsdiction terminating those parental rights.

SECTION 16. 48.355 (2d) (d) of the statutes is created to read:
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SECTION 15 :

48.355 (2d) (d) 1. If a hearing is held under par. (c), at least 10 days before the

date of the hearing the court shall notify the child, if 12 years of age or over, any

parent, guardian and legal custodian of the child and any foster parent, treatment

foster parent or other physical custodian described in s. 48.62 (2) of the child of the

time, place and purpose of the hearing.

2. The court shall give a foster parent, treatment foster parent or other physical

custodian described in s. 48.62 (2) who is notified of a hearing under subd. 1. an

opportunity to be heard at the hearing by permitting the foster parent, treatment

foster parent or other physical custodian to,make a written or oral statement during

the hearing, or to submit a written statement prior to the hearing, relevant to the

issues to be determined at the hearing. Any written or oral statement made under 1.1-_

this subdivision shall be made upon oath okaQirmation. A foster parent, treatment ,:::

foster parent or other physical custodian described in s. 48.62 (2) who receives a

notice of a hearing under subd. 1. and an opportunity to be heard under this

subdivision does not become a party to the proceeding on which the hearing is held

solely on the basis of receiving that notice and opportunity to be heard.

SECTION 16. 48.38 (4) (am) of the statutes is created to read:

48.38 (4) (am) Any efforts to place the child for adoption, with a guardian or

in some other alternative permanent placement that were made under s. 48.355 (Zb)

at the same time as the services described in par. (a) were offered or provided or, if

those efforts were not made, the basis for the decision not to make those efforts.

SECTION 17. 48.38 (5) (b) of the statutes is amended to read:

48.38 (5) (b) The court or the agency shall notify the parents of the child, the

child if he or she is 12 years of age or older and the child’s foster parent, the child’s

treatment foster parent or the operator of the facility in which the child is living of
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the date, time and place of the review, of the issues to be determined as part of the

review, of ,the fact that they may have an opportunity to be heard at the review by

submitting written comments not less than 10 working days before the review or by

participating at the review. The court or agency shall notify the person representing

the interests of the public, the child’s counsel and the child’s guardian ad litem of the

date of the review, of the issues to be determined as part of the review and of the fact

that they may submit written comments not less than 10 working days before the

review. Anv written or oral statement made to the court under this Daramaph by a

foster narent.  treatment foster
. .

narent or onerator of a facilitv  in which a chrld 1s

livine:  shall be made under oath o
.r affirmation, The notices uqder$his  paragraph

shall be provided in writing not less than 30 days before the review andcopies  of the

notices shall be filed in the child’s case record. * “r ‘>

SECTION 16. 48.42 (2g) (am) of the statutes is repealed. ; :A

SECTION 19. 48.42 (2g) (b) of the statutes is amended to read:

48.42 (2g) (b) Failure to give notice under par. (a) to a foster parent, treatment

foster parent or other physical custodian described in s. 48.62 (2) does not deprive the

court of jurisdiction in the proceeding. If a foster parent, treatment foster parent or

other physical custodian described in s. 43.62 (2) is not given notice of a hearing

under par. (a) and if the court is reauired under s. 48.427 (lm) to Dermit  that nersoq

to mahe a written or oral statement durintz the hearing or to submit a written

statement nrior to the hearing: and that nerson does not make or submit such a

statement,  that person may request a rehearing on the matter at any time prior to

the entry of an order under s. 48.427 (2) or (3). If the request is made, the court shall

order a rehearing.

SECTION 20. 48.427 (lm) of the statutes is amended to read:
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48.427 Urn) In addition to any evidence presented under sub. (l), the court

shall give the foster parent, treatment foster parent or other physical custodian

described in s. 48.62 (2) of the child an opportunity to be heard at the dispositional

hearing by permitting the foster parent, treatment foster parent or other physical

custodian to make a written or oral statement during the dispositional hearing, or

to submit a written statement prior to disposition, relevant to the issue of disposition,

All- ‘td e r  o a t hv wrr ten or oral statement made under this subsection shall be made u n

or affirmation; A foster parent, treatment foster parent or other physical custodian

described in s. 48.62 (2) who receives notice of a hearingunder s. 48.42 (2g) (a) and

an opportunity to be heard under this subsection doesnot become a party to the

proceeding on 7fiThich  the hearing is held solely on the basisof receiving that notice

and opportunity to be heard. “. i y.~ ,- ‘r I*

(1) (cm) of the statute&is create : 1

the child’s health and

e, a finding as to whether

SECTION 22. 48.43 (5) (b) of the statutes is renumbered 48.43 (5) Cb) 1.

SECTION 23. 48.43 (5) (b) 2. of the statutes is created to read:

48.43 (5) (b) 2. The court shall give a foster parent, treatment foster parent or

other physical custodian described in s. 48.62 (2) who is notified of a hearing under

subd. 1. an opportunity to be heard at the hearing by permitting the foster parent,

treatment foster parent or other physical custodian to make a written or oral
! ’ ,’ .,

i 1
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SECTION 23

statement during the hearing, or to submit a written statement prior to the hearing,

relevant to the issues to be determined at the hearing. Any written or oral statement

made under this subdivision shall be made upon oath or aRirmation.  A foster parent,

treatment foster parent or other physical custodian described in s. 48.62 (2) who

receives a notice of a hearing under subd. 1. and an opportunity to be heard under.

this subdivision does not become a party to the proceeding on which the hearing is

held solely on the basis of receiving that notice and opportunity to be heard.

&SCTKON 24. 938.27 (3) (a) lm. of the statutes isrepealed.

SECTION 25. 938.27 (3) (a) 2. of the statutes is amended to read:

. .: 838.27 (3) (a) 2. Failure to give notice under subd. 1, to a foster parent,.

treatment foster parent or other physical custodian:descr.ibed  in .s. 48.62 (2) does not ‘zr-.

deprive the court of jurisdiction in the action  or *proceeding. If a foster parenti 9:;

treatment foster parent or other physical q&odia.n  described in s. 48.62 (2) is not :“;j,

given notice of a hearing under subd. 1. and if the court is reouired under this chanter <

to nermit  that nerson to make a written or oral statement during the hearina  or TV
. *submit a written statement prior to the hearing and that person does not make or

submit such a statement, that person may request a rehearing on the matter during

the pendency of an order resulting from the hearing. If the request is made, the court

shall order a rehearing.

SECTION 26. 938.27 (6) of the statutes is amended to read:

938.27 (6) When a proceeding is initiated under s. 938.14, all interested parties

shall receive notice and appropriate summons shall be issued in a manner specified

by the court, consistent with applicable governing statutes. 
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SECTION 26 . -

SECTION 27. 938.355 (2b) of the statutes is amended to road:

938.355 (2b) CONCURRENT REASONABLE EFFDRT~ PERMWIED. A county

department that provides social services or the agency primarily responsible for

providing services to a juvenile under a court order may, at the same time as the

onable efforts required under sub.

th and family services, a county

r a child welfare agency

in making reasqnablo efforts to place the juvenile for adoptio

guardian or in some other alternative permanent placement.

SEC~ON 28. 938,355 (2d) (a) 1. of the statutes is amended to read:

938.355 (!&I) (a) 1. .m .&&
ndon-arm a violation of s. 948.20 or in a violation of the law of any other

state or federal law if that violation would be a violation of s. 948.20 if committed in
.this state, m8 seand~ BS ev- a final iudame&

QfConviction.  or an action orbaction .that ec of’ abandonment under

8,48.13 (2) or under a law of ang other -or a federal law that is corn~z+$&&

(2). as evidenced b-1 order of a court of e iurisdiction.

SECTION 29. 938.355 (Zd) (a) Id. of the statutes is created to read:

938.365 (2d) (a) Id. “Aggravated circumstances” include abandonment,

chronic abuse, sexual abuse and torture.

SECTION 30. 938,355 (2d) (a) lj. of the statutes is created to read:

938,355 (2d) (a) lj. “Chronic abuse” means 2 or more violations of si 940.19 (1)
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SEC~ON  30

1 if that violation would be a violation of s. 940.19 (1) or (6) or 948.03 (2) (b) or (c) or

2 (3) (b) or (c) if committed in this state, that result in bodily harm, as defined in a,

3 939.22 (4), as evidenced by final judgments of conviction on 2 or more separate

4 occasions.

6 SECTION 31. 938.355 (2d) (a) 2. of the statutes is amended to read:

6 936.355 (2d) (a) 2. *Sexual abuse” means a violation of s. 940.225, 944.30,

7 948.02,948.025,948’.05,948.055,948.66,948.09  or 948.10 or a violation of the law

8 of any other state or federal law if that violation would be a violation of s. 940.225, .II
9 944.30, 948.02, 948.025,948.05, 948,055, 948.66,948.09 or 948.10 if committed in

10

11 SEXTON 32. 938.355 (2d) (a) 3. of the statutes is created to read:

12 938.355 (2d) (a) 3. Tbrture”  means a violation of s. 940.21 or 948.04 (1) or a

13 vioIation  of the law of any other state or federal law if that violation would be a

14 violation of s. 940.21 or 948.94 (1) ifcommitted in this state, as evidenced by a final

15 judgment of conviction.

16 SEXTON  3% 938,355 (Zd) (b) (intro.) of the statutes is amended to read:

17 938.355 (Zd) (b) (intro,) Notwithstanding sub, (2) (b) 6., the court need not

18 include in a dispositional order a finding as to whether a county department which

19 provides social services or the agency primarily responsible for providing services

20 under a court order has made reasonable efforts with respect to a parent of a juvenile

21 to prevent the removal of the juvenile from the home, while assuring that the

22 juvenile’s health and safety are the paramount concerns, or, if applicable, a finding

23 as to whether the agency primarily rei;ponsible  for providing services under a court

24 order has made reasonable efforts w.ith respect to a parent of a juvenile to make it
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&3CTION  33 � l

1 possible for the juvenile to return safely to his or her home, if the court find-
. . .

2 ? any of the following:

3 SECTTON 34. 938.355 (2d) (b) 2. of the statutes is amended to read:

4 938.355 (Zd)’ (b) 2. That the parent has committed, has aided or abetted the

5 commission of, or has solicited, conspired or attempted to commit, a violation of s.

6. 940.01,940.02,940.03  or 940.05 or a violation of the law of any other state or federal

7 ,law, if that violation would be a violation of s. 940.01, 946.02, 940.03 or 940.05 if

8.’ committed in this state, as evidenced bus final iudament  ofconviction, and that the ;

9

10

11

li

13.

14

15
. .

16

17

18

19

20

21

22

23

24

25

victim ,of that violation is a child of the parent. -; I ,

: -: SOON 65. 938.355 (2d) (b) 3. of the statutes ,&amended  to read: ..I,

93B.355 (2d) (b) 3. That the parent has comMtted.aviolation  of s. 940.19’(2), :+ F

.$3), (4) or (5), 940.225 (1) or (2), 948.02 (2) or~23#M&925 or 948.03 (2) (a) or (3) (a) f c )

:+-‘-or  a violation of the law of any other state orfad&al: law, if that violation wouldbe ~ -,

a violation of s..940.19 (2), (3), (4) or (5), 940.225 (1) or (2); 948.02 (1) or (2), 948.025 :’
.or 948.03 (2) (a) or (3) (a) if committed in this state, @@enfinal

of conviction, and that the violation resulted in great bodily harm, as defined in s.

938G32939.22  (14), or in substantial bodily. harm, as defined in s. 93$GS2 939.22 (38),

to the juvenile or another child of the parent.

SEC~ON 36. 938.355 (Zd) (b) 4. of the statutes is amended to read:

938.355 (2d) (b) 4. That the parental rights of the parent to another child have

been involuntarily terminated, as evidenced bv a final order of a court of comnetent

jurisdiction terminating those parental rights.

SECTION 37. -938.355 (2d) (d) of the statutes is created to read:

938.355 (2d) (d) 1. If a hearing is held under par. (c), at least 10 days before the

date of the hearing the court shall notify the juvenile, if 12 years of age or over, any
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SECTION 37

parent, guardian and legal custodian of the juvenile and any foster parent, treatment

foster parent or other physical custodian described in s. 48.62 (2) of the juvenile of

the time, place and purpose of the hearing.

2. The court shall give a foster parent, treatment foster parent or other physical

custodian described in s. 48.62 (2) who is notified of a hearing under subd. 1. an

opportunity to be heard at the hearing by permitting the foster parent, treatment

foster parent or other physical custodian to make a written or oral statement during

the hearing,. or to submit a written statement prior to the hearing, relevant to the

issues to be determined at the hearing. Any written or oral statement made under

this subdivision shall be made upon oath or affirmation. A foster parent, treatment

foster parent or other physical custodian described in s. 48.62 (2) who receives a

notice of a hearing under subd. 1. and, an opportunity to be heard under this

subdivision does not become a party to the proceeding on which the hearing is held

solely on the basis of receiving that notice and opportunity to be heard. .

SECTION 38. 938.365 (1) of the statutes is amended to read:

938.365 (1) In this section, a juvenile is considered to have been placed outside

of his or her home on the date on which the juvenile was first placed outside of his

or her home pursuant to an order under m s. 938.345, m 938.357 er

QQSZ or on the date that is 60 days after the date on which the juvenile was

removed from his or her home, whichever is earlier.

SECTION 39. 938.38 (4) (am) of the statutes is created to read:

938.38 (4) (am) Any efforts to place the juvenile for adoption, with a guardian

or in some other alternative permanent placement that were made under s. 938.355

(2b) at the same time as the services described in par. (a) were offered or provided

or, if those efforts were not made, the basis for the decision not to make those efforts.
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SECTION 40 ’ ’

1 SECTION 40. 938.38 (5) (b) of the statutes is amended to read:

2 938.38 (5) (b) The court or the agency shall notify the parents of the juvenile,

3 the juvenile if he or she is 10 years of age or older and the juvenile’s foster parent,

4 the juvenile’s treatment foster parent or the operator of the facility in which the

5 juvenile is living of the date, time and place of the review, of the issues to be

6 determined as part of the review, of the fact that they may have an opportunity to

7 be heard at the review by submitting written comments not less than 10 working
_

8 days before the review or by participating at the review. The court or agency shah

9 notify the person representing the interests of the public, the juvenile’s counsel and

10 the juvenile’s guardian ad litem .of the date of the review, of the issues to be
t:

11 determined as part of the review and of the fact that they may submit written
i’ /., 5. ” :;I

12 comments not less than 10 working days before the review.’
: ,-

13 . statement made to the court under this DaragraDh bv a foster,Darent.  treatment>‘_
14 f tr-tv n  w h i c h  a i u v e n i l e  i s  l i v i n g :  s h a l l  b e  m a d e  u n d e rOS e narent or ODer’ r fato o a facili i

15 oath or affirmation, The notices under this paragraph shall be provided in writing

16 not less than 30 days before the review and copies of the notices shall be filed in the

17 juvenile’s case record.

18 SECTION 41. Initial applicability.

1 9 (1) JUVENILE COURT ORDERS. The treatment of sections 48.355 (2d) (a) l., Id., lj.,

20 2. and 3. and (b) (intro.), 2., 3. and 4., 48.43 (1) (cm) and 938.355 (2d) (a) l., Id., lj.,

21 2. and 3. and (b) (intro.), 2., 3. and 4. of the statutes first applies to juvenile court

22 orders entered on the effective date of this subsection.

23 (lm) PERMANENCY PLAN FILINGS. The treatment of sections 48.38 (4) (am) and

24 938.38 (4) (am) of the statutes first applies to permanency plans that are filed with
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SECTION 41

the court assigned to exercise jurisdiction under chapters 48 and 938 of the statutes

on the effective date of this subsection.

(2) JUVENILECOURTHEARINGS AND PEFWANENCYPLANREVZEWS. Thetreatmentof

sections 48.27 (3) (a) lm. and 2. and (6), 48.38 (5) (b), 48.42 (2g) (am) and (b), 48.427

(lm), 938.27 (3) (a) lm. and 2. and (6) and 938.38 (5) (b) of the statutes, the

renumbering of section 48.43 (5) (b) of the statutes and the creation of section 48.43

(5) (b) 2. of the statutes first apply to juvenile court hearings and permanency plan

reviews held on the effective date of this subsection.

(3) PEFWANENCY PLAN HEARINGS The treatment of sections 48.355 (2d) (d) and

938.355 (2d) (d),of the statutes first applies to permanency plan hearings held 10

days after the effective date of this subsection. .& :

; ’ tENDI
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A.N ACT to repeal 48.27 (3) (a) lm., 48.42 (2g) (am) and 938.27 (3) (a) lx%;- o\/

renumber 48.43 (5) (b); to amend 20.435 (3) (pm), 48.27 (3) (a) 2., 48.27 (6),

48.355 (2b), 48.355 (2d) (a) l., 48.355 (2d) (a) 2., 48.355 (2d) (b) (intro.), 48.355

(2d) (b) 2., 48.355 (2d) (b) 3., 48.355 (2d) (b) 4., 48.38 (5) (b), 48.42 (2g) (b), 48.427

(lm), 938.27 (3) (a) 2., 938.27 (6), 938.355 (2b), 938.355 (2d) (a) l., 938.355 (2d)

(a) 2., 938.355 (2d) (b) (intro.), 938.355 (2d) (b) 2., 938.355 (2d) (b) 3., 938.355

(2d) (b) 4., 938.365 (1) and 938.38 (5) (b); and to create 48.355 (2d) (a) Id.,

48.355 (2d) (a) lj., 48.355 (2d) (a) 3., 48.355 (2d) (d), 48.38 (4) (am), 48.43 (1)

(cm), 48.43 (5) (b) 2., 938.355 (2d) (a) Id., 938.355 (2d) (a) lj., 938.355 (2d) (a)

3., 938.355 (2d) (d) and 938.38 (4) (am) of the statutes; relating to: the efforts

that are required to prevent the removal of a child or juvenile from the home

or to make it possible for a child or juvenile to return safely to his or her home

when a juvenile court order places the child or juvenile outside of the home and

notice and an opportunity to, be heard at certain proceedings under the
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1 children’s code and the juvenile justice code by a foster parent, treatment foster

2 parent or other substitute care provider of a child or juvenile.

Analysis by the Legislative Reference Bureau

Under current law, an order of the court assigned to exercise jurisdiction under
the children’s code and the juvenile justice code (juvenile court) that places a child
or juvenile in need of protection or services or a juvenile who has been adjudged
delinquent outside of his or her home must include a finding as to whether the county
department of human services or social services (county department), the
department of health and family services (DHFS), in a county having a population
of 500,000 or more, or the agency primarily responsible for providing services under
a juvenile court order (collectively “agency”), has made reasonable efforts to prevent
the removal of the child orjuvenile from the home while assuring that the health and
safety of the child or juvenile are the paramount concerns or, if applicable, has made
reasonable efforts to make it possible for the child or juvenile to return safely to his
or her home, except that a juvenile court is not required to find that those reasonable
efforts have been made with respect to a parent if the juvenile court finds that the
parent has committed certain crimes of homicide against a child of the parent; has
committed battery, sexual assault or physical or sexual abuse resulting in great
bodily harm or substantial bodily harm to the child or juvenile or to another child of
the parent; has had his or her parental rights terminated with respect to another
child; or has subjected the child or juvenile to aggravated circumstances, which are
defined under current law as including criminal abandonment, torture, chronic
abuse and sexual abuse. Current law, in turn, defines sexual abuse as a violation of
certain sex crimes. Current law, however, does not, in turn, define abandonment,
torture or chronic abuse.

This bill defines those terms for purposes of determining when a parent has
subjected a child to aggravated circumstances. Specifically, the bill defines
abandonment as a violation of the criminal law against abandonment or an action
or inaction that results in a finding that a child is in need of protection or services
on the grounds of abandonment. The bill defines chronic abuse as two or more
violations of the criminal laws against battery or physical abuse of a child that result
in bodily harm (as opposed to great bodily harm or substantial bodily harm). The bill
defines torture as a violation of the criminal laws against mayhem or causing mental
harm to a child.

applicable, a finding a
possible for the child

ramount concerns, or, if
been made to make it

the court finds that



reasonable efforts to prevent the removal
make it possible for a child or juvenile to
DHFS, or a county department or child
children for adoption, in making reason

to work with any county

an agency to describe
permanency plan of the child or juvenile or, if no concurrent reasonable efforts were
made, the basis for the decision not to make any concurrent reasonable efforts.

Under current law, a foster parent, treatment foster parent or other physical
custodian (substitute care provider) of a child or juvenile who is the subject of a child
or juvenile in need of protection or services proceeding or of a juvenile who is the
subject of a delinquency proceeding is entitled to receive an opportunity to be heard
at all hearings involving the child or juvenile, except hearings on motions for which
notice need only be provided to the child or juvenile and his or her counsel. A
substitute care rovider is also entitled to receive an opportunity to be heard at all
-iii&iq6 )PR proceeding and at all hearings on certain other matters over
which the juvenile court has jurisdiction, such as the appointment and removal of a
guardian of a child, the adoption of a child and proceedings under the Mental Health
Act concerning a child or juvenile.

This bill eliminates the requirement that a substitute care provider receive an
opportunity to be heard at all hearings involving a child or juvenile in need of
protection or services or involving a juvenile who is the subject of a delinquency
proceeding, such as a plea hearing, a fact-finding hearing or a dispositional hearing,
but leaves intact the requirement that a substitute care provider receive an
opportunity to be heard at a change in placement hearing or hearing on a revision
or extension of a dispositional order. Similarly, the bill eliminates the requirement
that a substitute care provider receive an opportunity to be heard at all TPR
hearings, such as a plea hearing or a fact-finding hearing, but leaves intact the
requirement that a substitute care provider receive an opportunity to be heard at a
TPR dispositional hearing. In addition, the bill eliminates the requirement that a
substitute care provider receive an opportunity to be heard at hearings on
proceedings under the children’s code or the juvenile justice code other than TPR,
child or juvenile in need of protection or services proceedings and delinquency
proceedings.

The bill, however, requires a substitute care provider to receive an opportunity
to be heard at a hearing to determine the permanency plan for a child or juvenile
when the juvenile court has determined that a parent has subjected the child or
juvenile to aggravated circumstances; has committed certain crimes of homicide,
battery, sexual assault or sexual or physical abuse against a child of the parent; or
has had his or her parental rights terminated with respect to another child of the
parent. In addition, the bill requires a substitute care provider to receive an
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opportunity to be heard at the annual permanency plan review for a child whose
parents’ parental rights have been terminated, but who has not been adopted.

For further information see the state and local fiscal estimate, which will be
printed as an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 20.435 (3) (pm) of the statutes is amended to read:

20.435 (3) (pm) Federal aid; adoption incentive payments. All federal moneys

received as adoption incentive payments under 42 USC 47% 67310, as authorized by

the governor under s. 16.54, to be expended for the purposes for which received.

SECTION 2. 48.27 (3) (a) lm. of the statutes is repealed.

SECTION 3. 48.27 (3) (a) 2. of the statutes is amended to read:

48.27 (3) (a) 2. Failure to give notice under subd. 1. to a foster parent, treatment

foster parent or other physical custodian described in s. 48.62 (2) does not deprive the

court of jurisdiction in the action or proceeding. If a foster parent, treatment foster

parent or other physical custodian described in s. 48.62 (2) is not given notice of a

hearing under subd. 1. and if the court is reauired under this chapter to nermit that

person to make a written or oral statement during the hearing or to submit a written

statement prior to the hearing and that person does not make or submit such a

statement, that person may request a rehearing on the matter during the pendency

of an order resulting from the hearing. If the request is made, the court shall order

a rehearing.

SECTJON 4. 48.27 (6) of the statutes is amended to read:

48.27 (6) When a proceeding is initiated under s. 48.14, all interested parties

shall receive notice and appropriate summons shall be issued in a manner specified

by the court, consistent with applicable governing statutes. l&ad&&n, if+ho child
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SECTION 4

SECTION 5. 48.355 (2b) of the statute

48.355 (2b) CONCURRENT REASONABLE EFFOR'S PERMITFED.

department, the department, in a county having a popu .ation of 500,000 or more, or

the agency primarily responsible for providing services child under a court order

13

14

15

16

17

18

19

20

21

22

23

24

25

a guardian or in some other alternative permanent placement.

SECTION 6. 48.355 (2d) (a) 1. of the statutes is amended to read:

,, ’48.355 (2d) (a) 1. Ugg~~-&d  circi

“Abandonment” means a violation of s. 948.20 or ina violation of the law of any other

state or federal law if that violation would be a violation of s. 948.20 if committed in
.this state, terture chr?, as evidenced bv a final judgment

of conviction. or an action or inaction that results in a finding of abandonment under

s, 48.13 (2) or under a law of anv other state or a federal law that is comnarable  to

s. 48.13 (2). as evidenced bv a final order of a court of comnetent iurisdiction.

SECTION 7. 48.355 (2d) (a) Id. of the statutes is created to read:

48.355 (ad) (a) Id. “Aggravated circumstances” include abandonment, chronic

abuse, sexual abuse and torture.

SECTION 8. 48.355 (2d) (a) lj. of the statutes is created to read:
-
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48.355 (2d) (a) lj. “Chronic abuse” means 2 or more violations of s. 940.19 (1)

or (6) or 948.03 (2) (b) or(c) or (3) (b) or(c) or of a law of any other state or federal law,

if that violation would be a violation of s. 940.19 (1) or (6) or 948.03 (2) (b) or (c) or

(3) (b) or (c) if committed in this state, that result in bodily harm, as defined in s.

939.22 (4), as evidenced by final judgments of conviction on 2 or more separate

occasions.

SECTION 9. 48.355 (2d) (a) 2. of the statutes is amended to read:

48.355 (2d) (a) 2. “Sexual abuse” means a violation of s. 940.225, 944.30,

948.02, 948.025,948.05, 948.055,948.06,948.09  or 948.10 or a violation of the law

of any other state or federal law if that violation would be a violation of s. 940.225,

944.30, 948.02, 948.025, 948.05, 948.055, 948.06, 948.09 or 948.10 if committed in

this state, as evidenced bv a final judgment of conviction.

SECTION 10. 48.355 (2d) (a) 3. of the statutes is created to read:

48.355 (ad) (a) 3. “Torture” means a violation of s. 940.21 or 948.04 (1) or a

violation of the law of any other state or federal law if that violation would be a

violation of s. 940.21 or 948.04 (1) if committed in this state, as evidenced by a final

judgment of conviction.

SECTION 11. 48.355 (2d) (b) (intro.) of the statutes is amended to read:

48.355 (ad) (b) (intro.) Notwithstanding sub. (2) (b) 6., the court need not

include in a dispositional order a finding as to whether the county department, the

department, in a county having a population of 500,000 or more, or the agency

primarily responsible for providing services under a court order has made reasonable

efforts with respect to a parent of a child to prevent the removal of the child from the

home, while assuring that the child’s health and safety are the paramount concerns,

or, if applicable, a finding as to whether the agency primarily responsible for
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BILL SECTION 11

providing services under a court order has made reasonable efforts with respect to

a parent of a child to make it possible for the child to return safely to his or her home,
. .

if the court find;, any of the following:

SECTION 12. 48.355 (2d) (b) 2. of the statutes is amended to read:

48.355 (ad) (b) 2. That the parent has committed, has aided or abetted the

commission of, or has solicited, conspired or attempted to commit, a violation of s.

940.01,940.02,940.03 or 940.05 or a violation of the law of any other state or federal

law, if that violation would be a violation of s. 940.01, 940.02, 940.03 or 940.05 if

committed in this state, as evidenced bv a final iudament of conviction, and that the

victim of that violation is a child of the parent.

SECTION 13. 48.355 (2d) (b) 3. of the statutes is amended to read:

48.355 (ad) (b) 3. That the parent has committed a violation of s. 940.19 (2), (3),

(4) or (5), 940.225 (1) or (2), 948.02 (1) or (2), 948.025 or 948.03 (2) (a) or (3) (a) or a

violation of the law of any other state or federal law, if that violation would be a

violation of s. 940.19 (2), (3), (4) or (5), 940.225 (1) or (2), 948.02 (1) or (2), 948.025 or

948.03 (2) (a) or (3) (a) if committed in this state, as evidenced bv a final judament

of conviction, and that the violation resulted in great bodily harm, as defined in s.

939.22 (14), or in substantial bodily harm, as defined in s. 939.22 (38), to the child

or another child of the parent.

SECTION 14. 48.355 (2d) (b) 4. of the statutes is amended to read:

48.355 (ad) (b) 4. That the parental rights of the parent to another child have

been involuntarily terminated, as evidenced by a final order of a court of competent

iurisdiction  terminating those narental rights.

SECTION 15. 48.355 (2d) (d) of the statutes is created to read:
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48.355 (ad) (d) 1. If a hearing is held under par. (c), at least 10 days before the

date of the hearing the court shall notify the child, if 12 years of age or over, any

parent, guardian and legal custodian of the child and any foster parent, treatment

foster parent or other physical custodian described in s. 48.62 (2) of the child of the

time, place and purpose of the hearing.

2. The court shall give a foster parent, treatment foster parent or other physical

custodian described in s. 48.62 (2) who is notified of a hearing under subd. 1. an

opportunity to be heard at the hearing by permitting the foster parent, treatment

foster parent or other physical custodian to make a written or oral statement during

the hearing, or to submit a written statement prior to the hearing, relevant to the

issues to be determined at the hearing. Any written or oral statement made under

this subdivision shall be made upon oath or affirmation. A foster parent, treatment

foster parent or other physical custodian described in s. 48.62 (2) who receives a

notice of a hearing under subd. 1. and an opportunity to be heard under this

subdivision does not become a party to the proceeding on which the hearing is held

solely on the basis of receiving that notice and opportunity to be heard.

SECTION 16. 48.38 (4) (am) of the statutes is created to read:

48.38 (4) (am) Any efforts to place the child for adoption, with a guardian or

in some other alternative permanent placement that were made under s. 48.355 (2b)

at the same time as the services described in par. (a) were offered or provided or, if

those efforts were not made, the basis for the decision not to make those efforts.

SECTION 17. 48.38 (5) (b) of the statutes is amended to read:

48.38 (5) (b). The court or the agency shall notify the parents of the child, the

child if he or she is 12 years of age or older and the child’s foster parent, the child’s

treatment foster parent or the operator of the facility in v$hich the child is living of
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BILL SECTION 17

the date, time and place of the review, of the issues to be determined as part of the

review, of the fact that they may have an opportunity to be heard at the review by

submitting written comments not less than 10 working days before the review or by

participating at the review. The court or agency shall notify the person representing

the interests of the public, the child’s counsel and the child’s guardian ad litem of the

date of the review, of the issues to be determined as part of the review and of the fact

that they may submit written comments not less than 10 working days before the

review. Anv written or oral statement made to the court under this naraaranh  bv a

foster narent. treatment foster narent or onerator of a facilitv in which a child is

living shall be made under oath or affrrrnation,  The notices under this paragraph

shall be provided in writing not less than 30 days before the review and copies of the

notices shall be filed in the child’s case record.

SECTION 18. 48.42 (2g) (am) of the statutes is repealed.

SECTION 19. 48.42 (2g) (b) of the statutes is amended to read:

48.42 (2g) (b) Failure to give notice under par. (a) to a foster parent, treatment

foster parent or other physical custodian described in s. 48.62 (2) does not deprive the

court of jurisdiction in the proceeding. If a foster parent, treatment foster parent or

other physical custodian described in s. 48.62 (2) is not given notice of a hearing

under par. (a) and if the court is reauired under s. 48.427 (lm) to nermit that nerson

to make a written or oral statement during the hearing or to submit a written

statement prior to the hearing and that nerson does not make or submit such a

statement, that person may request a rehearing on the matter at any time prior to

the entry of an order under s. 48.427 (2) or (3). If the request is made, the court shall

order a rehearing.

SECTION 20. 48.427 (lm) of the statutes is amended to read:
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48.427 (lm) In addition to any evidence presented under sub. (l), the court

shall give the foster parent, treatment foster parent or other physical custodian

described in s. 48.62 (2) of the child an opportunity to be heard at the dispositional

hearing by permitting the foster parent, treatment foster parent or other physical

custodian to make a written or oral statement during the dispositional hearing, or

to submit a written statement prior to disposition, relevant to the issue of disposition.

Anv written or oral statement made under this subsection shall be made under oath

or affirmation.  A foster parent, treatment foster parent or other physical custodian

described in s. 48.62 (2) who receives notice of a hearing under s. 48.42 (2g) (a) and

an opportunity to be heard under this subsection does not become a party to the

proceeding on which the hearing is held solely on the basis of receiving that notice

and opportunity to be heard.

> A finding that reasonable efforts have been

moval of the ch r her home, while e child’s health and

licable, a finding as to whether

asonable effort ha

e court finds that any of the circums

SECTION 22. 48.43 (5) (b) of the statutes is renumbered 48.43 (5) (b) 1.

SECTION 23. 48.43 (5) (b) 2. of the statutes is created to read:

48.43 (5) (b) 2. The court shall give a foster parent, treatment foster parent or

other physical custodian described in s. 48.62 (2) who is notified of a hearing under

subd. 1. an opportunity to be heard at the hearing by permitting the foster parent,

treatment foster parent or other physical custodian to make a written or oral
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SECTION 23

statement during the hearing, or to submit a written statement prior to the hearing,

relevant to the issues to be determined at the hearing. Any written or oral statement

made under this subdivision shall be made upon oath or affirmation. A foster parent,

treatment foster parent or other physical custodian described in s. 48.62 (2) who

receives a notice of a hearing under subd. 1. and an opportunity to be heard under

this subdivision does not become a party to the proceeding on which the hearing is

held solely on the basis of receiving that notice and opportunity to be heard.

SECTION 24. 938.27 (3) (a) lm. of the statutes is repealed.

SECTION 25. 938.27 (3) (a> 2. of the statutes is amended to read:

938.27 (3) (a) 2. Failure to give notice under subd. 1. to a foster parent,

treatment foster parent or other physical custodian described in s. 48.62 (2) does not

deprive the court of jurisdiction in the action or proceeding. If a foster parent,

treatment foster parent or other physical custodian described in s. 48.62 (2) is not

given notice of a hearing under subd. 1. and if the court is reauired under this chanter

to ermit that erson to m ka  e  a  wr i t ten  or  ora l  s tatement  dur ing  the  hear ing  or  ton D

s bstatement nrior to the hearing and that person does not make oru mit a writt ne

submit such a statement, that person may request a rehearing on the matter during

the pendency  of an order resulting from the hearing. If the request is made, the court

shall order a rehearing.

SECTION 26. 938.27 (6) of the statutes is amended to read:

938.27 (6) When a proceeding is initiated under s. 938.14, all interested parties

shall receive notice and appropriate summons shall be issued in a manner specified

by the court, consistent with applicable governing statutes. In-a&&& if +tke
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SECTION 26

938.355 (2b)

department that provides social services or the agency primarily responsible for

providing services to a juvenile under a court order may, at the same time as the

county department or agency is making the reasonable efforts required under sub..

11
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(2) (b)

do - or- LJ\rv\ & nhp, Fo\\oLr\*.,  *, F-9 cc3 y-Y\

6., --A&with the department oy‘ health and family services, a county

departmen~$E? (1) (e) o-r child welfare agent-
making reasonable efforts to place the juvenile for adoptio-

guardian or in some other alternative permanent placement.

SECTION 28. 938.355 (2d) (a) 1. of the statutes is amended to read:

938.355 (ad) (a) 1. %ggrav&ad  circumstances” inch

“Abandonment” means a violation of s. 948.20 or in a violation of the law of any other

state or federal law if that violation would be a violation of s. 948.20 if committed in

this state, , as evidenced bv a final judgment

of conviction, or an action or inaction that results in a finding of abandonment under

s. 48.13 (2) or under a law of any other state or a federal law that is comnarable  to

s. 48.13 (2). as evidenced bv a final order of a court of comnetent iurisdiction.

SECTION 29. 938.355 (2d) (a) Id. of the statutes is created to read:

938.355 (ad) (a) Id. “Aggravated circumstances” include abandonment,

chronic abuse, sexual abuse and torture.

SECTION 30. 938.355 (2d) (a) lj. of the statutes is created to read:

938.355 (ad) (a) lj. “Chronic abuse” means 2 or more violations of s. 940.19 (1)
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SECTION 30

if that violation would be a violation of s. 940.19 (1) or (6) or 948.03 (2) (b) or (c) or

(3) (b) or (c) if committed in this state, that result in bodily harm, as defined in s.

939.22 (4), as evidenced by final judgments of conviction on 2 or more separate

occasions.

SECTION 31. 938.355 (2d) (a) 2. of the statutes is amended to read:

938.355 (Zd) (a) 2. “Sexual abuse” means a violation of s. 940.225, 944.30,

948.02, 948.025,948.05, 948.055,948.06,948.09  or 948.10 or a violation of the law

of any other state or federal law if that violation would be a violation of s. 940.225,

944.30, 948.02, 948.025, 948.05, 948.055, 948.06, 948.09 or 948.10 if committed in

this state, as evidenced by a final judgment of conviction.

SECTION 32. 938.355 (2d) (a) 3. of the statutes is created to read:

938.355 (2d) (a) 3. “Torture” means a violation of s. 940.21 or 948.04 (1) or a

violation of the law of any other state or federal law if that violation would be a

violation of s. 940.21 or 948.04 (1) if committed in this state, as evidenced by a final

judgment of conviction. /

SECTION 33. 938.355 (2d) (b) (intro.) of the statutes is amended to read:

938.355 (2d) (b) (intro.) Notwithstanding sub. (2) (b) 6., the court need not

‘include in a dispositional order a finding as to whether a county department which

provides social services or the agency primarily responsible for providing services

under a court order has made reasonable efforts with respect to a parent of a juvenile

to prevent the removal of the juvenile from the home, while assuring that the

juvenile’s health and safety are the paramount concerns, or, if applicable, a finding

as to whether the agency primarily responsible for providing services under a court

order has made reasonable efforts with respect to a parent of a juvenile to make it
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or a violation of the law of any other state or federal law, if that violation would be

a violation of s. 940.19 (2), (3), (4) or (5), 940.225 (1) or (2), 948.02 (1) or (2), 948.025

or 948.03 (2) (a) or (3) (a) if committed in this state, as evidenced bv a final iudgment.

of conviction, and that the violation resulted in great bodily harm, as defined in s.

Q99 939.22 (14), or in substantial bodily harm, as defined in s. 933~22 939.22 (38),
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possible for the juvenile to return safely to his or her home, if the court finds-
. .e-3 1  any of the following:,

SECTION 34. 938.355 (2d) (b) 2. of the statutes is amended to read:

938.355 (ad) (b) 2. That the parent has committed, has aided or abetted the

commission of, or has solicited, conspired or attempted to commit, a violation of s.

940.01,940.02,940.03 or 940.05 or a violation of the law of any other state or federal

law, if that violation would be a violation of s. 940.01, 940.02, 940.03 or 940.05 if

committed in this state, as evidenced by a final judgment of conviction, and that the

victim of that violation is a child of the parent.

SECTION 35. 938.355 (2d) (b) 3. of the statutes is amended to read:

938.355 (ad) (b) 3. That the parent has committed a violation of s. 940.19 (2),

to the juvenile or another child of the parent.

SECTION 36. 938.355 (2d) (b) 4. of the statutes is amended to read:

938.355 (ad) (b) 4. That the parental rights of the parent to another child have

been involuntarily terminated,~order  of a court of competent

jurisdiction terminating those narental rights.

SECTION 37. ‘938.355 (2d) (d) of the statutes is created to read:

938.355 (ad) (d) 1. If a hearing is held under par. (c), at least 10 days before the

date of the hearing the court shall notify the juvenile, if 12 years of age or over, any
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parent, guardian and legal custodian of the juvenile and any foster parent, treatment

foster parent or other physical custodian described in s. 48.62 (2) of the juvenile of

the time, place and purpose of the hearing.

2. The court shall give a foster parent, treatment foster parent or other physical

custodian described in s. 48.62 (2) who is notified of a hearing under subd. 1. an

opportunity to be heard at the hearing by permitting the foster parent, treatment

foster parent or other physical custodian to make a written or oral statement during

the hearing, or to submit a written statement prior to the hearing, relevant to the

issues to be determined at the hearing. Any written or oral statement made under

this subdivision shall be made upon oath or affirmation.  A foster parent, treatment

foster parent or other physical custodian described in s. 48.62 (2) who receives a

notice of a hearing under subd. 1. and an opportunity to be heard under this

subdivision does not become a party to the proceeding on which the hearing is held

solely on the basis of receiving that notice and opportunity to be heard.

SECTION 38. 938.365 (1) of the statutes is amended to read:

938.365 (1) In this section, a juvenile is considered to have been placed outside

of his or her home on the date on which the juvenile was first placed outside of his

or her home pursuant to an order under m s. 938.345, ok 938.357 er

M&363 or on the date that is 60 days after the date on which the juvenile was

removed from his or her home, whichever is earlier.

SECTION 39. 938.38 (4) (am) of the statutes is created to read:

938.38 (4) (am) Any efforts to place the juvenile for adoption, with a guardian

or in some other alternative permanent placement that were made under s. 938.355

(2b) at the same time as the services described in par. (a) were offered or provided

or, if those efforts were not made, the basis for the decision not to make those efforts.
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SECTION 40. 938.38 (5) (b) of the statutes is amended to read:

938.38 (5) (b) The court or the agency shall notify the parents of the juvenile,

the juvenile if he or she is 10 years of age or older and the juvenile’s foster parent,

the juvenile’s treatment foster parent or the operator of the facility in which the

juvenile is living of the date, time and place of the review, of the issues to be

determined as part of the review, of the fact that they may have an opportunity to

be heard at the review by submitting written comments not less than 10 working

days before the review or by participating at the review. The court or agency shall

notify the person representing the interests of the public, the juvenile’s counsel and

the juvenile’s guardian ad litem of the date of the review, of the issues to be

determined as part of the review and of the fact that they may submit written

comments not less than 10 working days before the review.’ Anv written or oral

statement made to the court under this naraaraph  bv a foste _t r narent. treatmen

foster narent or onerator  of a facilitv  in which a juvenile is living shall be made under

oath or affirmation, The notices under this paragraph shall be provided in writing

not less than 30 days before the review and copies of the notices shall be filed in the

juvenile’s case record.

SECTION 41. Initial applicability.

(1) JUVENILE COURT ORDERS. The treatment of sections 48.355 (2d) (a) l., Id., lj.,

2. and 3. and (b) (intro.), 2., 3. and 4.vand 938.355 (2d) (a) l., Id., lj.,

2. and 3. and (b) (intro.), 2., 3. and 4. of the statutes first applies to juvenile court

orders entered on the effective date of this subsection.
3
(@A) PERMANENCY PLAN FILINGS. The treatment of sections 48.38 (4) (am) and

938.38 (4) (am) of the statutes first applies to permanency plans that are filed with
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SECTION 41

the court assigned to exercise jurisdiction under chapters 48 and 938 of the statutes

on the effective date of this subsection.

JUVENILECOURTHEARINGSANDPERMANENCYPLANREVIEWS. Thetreatmentof

sections 48.27 (3) (a) lm. and 2. and (6), 48.38 (5) (b), 48.42 (2g) (am) and (b), 48.427

(lm), 938.27 (3) (a) lm. and 2. and (6) and 938.38 (5) (b) of the statutes, the

renumbering of section 48.43 (5) (b) of the statutes and the creation of section 48.43

(5) (b) 2. of the statutes first apply to juvenile court hearings and permanency plan

reviews held on the effective date of this subsection.

ERMANENCY PLAN HEARINGS. The treatment of sections 48.355 (2d) (d) and

938.355 (2d) (d),of the statutes first applies to permanency plan hearings held 10

days after the effective date of this subsection.

(END)
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