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gen ca d

AN ACT . .. relating to: interference with)custody of a child.

Analysis by the Legislative Reference Bureau

Current law prohibits a person from interfering with the custody of a child. A
person can violate this prohibition in various ways, such as by causing a child to leave
his or her parents or legal custodian or by taking a child away from his or her legal
custodian.

In addition, a person violates the prohibition against interfering with custody
by withholding a child for more than 12 hours from his or her parents or from a single
parent with legal custody without consent of the parents or the single parent with
legal custody. In addition, a person violates the prohibition by%vithholding a child
from his or her legal custodian for more than 12 hours beyond a court-approved
period of physical placement or visitation, if the person withholds the child without
the custodian’s consent and with the intent to deprive the custodian of his or her
custody rights. This bill provides that a person violates the prohibition against
interfering with the custody of a child if he or she withholds the child from his or her
parents or from a single parent with legal custody for more than¥hree hours or if he
or she withholds a child from his or her legal custodian for more than three hours
beyond a court-approved period of physical placement or visitation.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

Y
SECTION 1. 948.31 (1) (b) of the statutes is amended to read:
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SECTION 1

948.31 (1) (b) Except as provided under chs. 48 and 938, whoever intentionally
causes a child to leave, takes a child away or withholds a child for more than 12 3
hours beyond the court-approved period of physical placement or visitation period
from a legal custodian with intent to deprive the custodian of his or her custody rights
without the consent of the custodian is guilty of a Class C felony. This paragraph is
not applicable if the court has entered an order authorizing the person to so take or
withhold the child. The fact that joint legal custody has been awarded to both
parents by a court does not preclude a court from finding that one parent has

committed a violation of this paragraph.

History: 1987 a 332; 1989 a 31, 56, 107; 1993 a 302; 1993 & 27 ss. 7237, 9126 (19); 1995 a 77; 1997 a. 290.

SECTION 2. 948.31'(2) df the statutes is amended to read:

948.31 (2) Whoever causes a child to leave, takes a child away or withholds a
child for more than 12 a\/hours from the child’s parents or, in the case of a nonmarital
child whose parents do not subsequently intermarry under s. 767.60, from the child’s
mother or, if he has been granted legal custody, the child’s father, without the consent
of the parents, the mother or the father with legal custody, is guilty of a Class E
felony. This subsection is not applicable if legal custody has been granted by court

order to the person taking or withholding the child.

History: 1987 a 332; 1989 a. 31, 56, 107; 1993 a. 302; 1995 a.(27 §x7237, 9126 (19); 1995 a 77; 1997 a 290.
)

SECTION 3. 948.31 (3) (c) of 'the statutes is amended to read:

948.31 (3) (c) After issuance of a temporary or final order specifying joint legal
custody rights and periods of physical placement, takes a child from or causes a child
to leave the other parent in violation of the order or withholds a child for more than

12 &hours beyond the court-approved period of physical placement or visitation

period.

History: 1987 a. 332; 1989 a. 31, 56, 107, 1993 a. 302; 1995 a 27 ss. 7237,9126 (19); 1995 a 77; 1997 a. 290

SECTION 4. Initial applicability.
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SECTION 4

(1) This act first applies to offenses committed on the effective date of this
subsection.

(END)
Dok
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Representative Underheim:

This is a preliminary draft for your review. When you requ\c;sted this draft, you
mentioned that you were considering other changes to s. 948.31) stats., and that you
would send further instructions concerning those changes. | haven't received any
additional instructions, so | thought I'd send you a preliminary draft with the change
to the 12-hour period so that you have the chance to review that change. When you
know what other amendments, if any, you would like to make to s. 948.31, stats., please
let me know and | will redraft this proposal to incorporate them.

Note that this draft changes all of the 12-hour time periods under s. 948.31, stats.,
to 3 hours. Is that your intent?

Please let me know if you have any questions.

Jefren E. Olsen

Legislative Attorney

Phone: (608) 266-8906

E-mail: Jefren.Olsen@legis.state.wi.us
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February 15, 1999

Representative Underheim:

This is a preliminary draft for your review. When you requested this draft, you
mentioned that you were considering other changes to s. 948.31, stats., and that you
would send further instructions concerning those changes. | haven't received any
additional instructions, so | thought I'd send you a preliminary draft with the change
to the 12-hour period so that you have the chance to review that change. When you
know what other amendments, if any, you would like to make to s. 948.31, stats., please
let me know and | will redraft this proposal to incorporate them.

Note that this draft changes all of the 12-hour time periods under s. 948.31, stats.,
to 3 hours. Is that your intent?

Please let me know if you have any questions.

Jefren E. Olsen

Legislative Attorney

Phone: (608) 266-8906

E-mail: Jefren.Olsen@legis.state.wi.us
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Septembe23, 1998

Dear State Senator Carol Roessler,

Attached please find a copy of my proposed ideas for changes in State Statute
948.3 1 relating to interference with child custody by aparent or others.

It ismy contention that the statute as it is written does not enable our law
enforcement officials the ability to act in the “best interest” of the very children the statute
was designed to protect. With some modifications, however, | believe this can be an
effective way for children of divorce to be taken out of the firing lines of ugly custody
battles and be given the stability of the situation that is crucial to their fulfilling their
potential as adults.

Respectfully,

(—D. < Mmm/-c{
Donad D. Himmler
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WISCONSIN STATE SENATE

Carol Roessler

STATE SENATOR
September 1, 1998

Donald Ilimmmler
219 Guenther Street
Oshkosh, WI 54901

Dear Donald,

Thank you for contacting me with your concerns regarding persons violating
their visitation rights and the effect this has on the children. It is an
unfortunate situation when conflict arises in custody cases which results in
legal action.

Individuals who resist the court’s custody order are in contempt ‘of court.
There are various remedial and punitive sanctions in place as repercussions
to this action. | have enclosed a list of the sanctions as well as an overview of
Wisconsin Statute 948.31, which states that an individual who withholds
their children for more than 12 hours beyond a visitation period from a legal
custodian, is guilty of a Class E felony {a fine not more than $10,000 or a
maximum of two years in prison, or both.). Thus, it is recognized by the state
that court orders are being broken in these cases.

You had suggested imposing a general, immediate fine on those individuals
who refuse to return their children to the legal custodian. One problem with
this is that all court orders regarding custody are not the same, Authority
investigation of some sort would still need to done to confirm that the court
order was indeed violated. This differs from your analogy of an individual
caught for speeding in a 30 mph zone because the terms are the same for
everyone. Anyone driving in that area must drive 30 mph or suffer the
consequence of a ticket, Custody orders are not so cut and dry. Violators
incur consequences, though documentation needs to be evident to determine
the violation.

CAPITOL ADDRESS: State Capitel + P.O. Box 7882, Madison, WI 53707-7882 . PHONE: 608-266-5300 Fax: 608-266-0423
HOME: 1506 Jackson Street. Oshkosh, WI 54901 = TOLL-FREE: |-888-736-8720

Recycled Paper
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Thank you again for sharing your views with me on this issue. | will keep
your views in mind during the next legislative session.

Si cerely,?
QQOL ROESSLER

18" District
State Senator

CR/gr/himmler.ltr.
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Dear State Senator Carol Roessler;

Attached please find a copy of my proposed ideas for changes in State Statute
948.3 1 relating to interference with child custody by a parent or others.

It is my contention that the statute as it is written does not enable our law
enforcement officials the ability to act in the “best interest” of the very children the statute
was designed to protect. With some modifications, however, | believe this can be an
effective way for children of divorce to be taken out of the firing lines of ugly custody
battlesand be given the stability of the situation that is crucia to their fulfilling their
potential as adults.

Respectfully,

. O. tHemmich

Donald D. Himmler
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CRIMES—PUBLIC PEACE 847.02

CHAPTER 947

CRIMES AGAINST PUBLIC PEACE, ORDER AND OTHER INTERESTS

947.01 Disorderly sondust,
947,012 Unlawful use of telephone,
947.013 Harassment

947.015 Bamb scares.

947.02 Vagrancy.
947.04  Drinking in common exrices.
947.06  Unlawful assemblies und their suppression,

947.07 Disorderly conduct. Whoever, inapublicor pri-
vateplace, engages in violent, abusive, indecent, profane, boister-
ous, unreasonably |oud oF otherwise disorderly conduct under cir-
cumstances in which the conduct rends to cause or provoke a
diaturbaneo ig guilty Of a Clase B misdemeanor.

History: 1977 ¢, 173: 1979 ¢. 131.

‘Defendant was properly caavicied of disorderly conduct where k appeared on a
stage wering a minimum of clothing, intending m and sweceeding in causing # loud
reaction in the gudience. State v. Maker. 48 W (2d) 612 180 N'W (2d) 707.

An auemaey may be convicted under this seetion for refusing to Teave a ward in &
ficntal hospital until he had seen a client after having rade suucments in the presence
of patients Which caused soms to becams agirared. State'v, Elson, 60 W(2d) 547708
NW (2d) 363.

It is nat disorderty conduct for 4 pesple to enter an office with other membere of
da public for the 'R'u!puu of proteanng the draft and to fuse w leve on oeders of
the polics, when theirconduct is not otherwise disturbing. State v, Werstein, 60 W
(2d) 668, 2. NW (2d) 437.
wgsr): nate 10 939.47, citing State v, Qlsen, 99 W (2d) 572, 299 NW (2d) 632.(Cr. App.

See note to At |, sec. |. eiting Pederson v, Breier, 327 F Supp. 1382

947,012 Unlawful use of telephone. (1) Whoever
does any of the following is guilty of a Class B misdemcanor:

() With intent to frighten, intimidate. threaten, abuse or har-
ass, makes atelephone call and threatensto inflict injury or physi-
cal harm to any person or the property of any person.

(b) With intent to frighten, intimidate, threaten or abuse, tele-
phones another and uses any obseene, lewd or profane language
or suggests any lewd or lascivious act.

(c) Makes a telephone call, whether or not conversation
ensucs, Without disclosing his or her identity and with intent to
abuse or threaten any person at the called number.

(2) Whoever docs any of the following is subject to a Class B
forfeiture:

(@) With intent to harass or offend. telephones another and uses
any obscene. lewd or profane language or suggests any lewd or
lascivious act.

(b) Makes or causes the telephone of another repeatedly to
ring, with intent to harass any persen at the called number.

(c) Makesrepeated telephone calls, whether or not conversa-
tion ensues, with intent solely to harass any person at the called
number.

(d) Makes a telephone call, whether or not conversation
ensues, without disclosing his or her identity and with intent to
harass any person at the called number.

. g:) Knowingly permits any telephone under his or her control

0

e used for any purpose prohibited by this section
History: 1979 ¢. 131; 1991 a 39.

947.013 Harassment. (1) n this section:

(@) “Cousse of conduet” means a pattern of conduct composed
of aseries of actsover aperiod of time. however short, evidencing
a continuity of purpose.

(b) “Credible threat” means a threat made with the intent and
apparent ability to carry out the threat.

(c) “personaly identifiable information” has the meaning
givenins. 19.62 (5).

(d) “Record” has the meaning given in s. 19.32 (2).

(1 nl) Whoever, with intent to harass or intimidate another per-
son, does any of the following is subject to a Class B forfeiture:

(a) Strikes, stioves, kicks or otherwise subjects the person to
physical contact or attcmprs or threatens to do the same.

() Engagesin acourse uf cunduct w icpcatedly commits acts
which harass or intimidate the person and which serve no legiti-
mate pUrpose.

(1) Whoever violates sub. (Im) under all of the following eir-
cumstances is guilty of a Class A misdemeanor:

(a) The act is accompanied by a credible threat that places the
victim inreasonable fear of death or geeat bodily harm.

(b) The act occurs while the actor is subject to an order or
injunction udders. 813.12. 813.122 or 813.125 that prehibits or
limits his or her contact with the victim. a

{11 Whoever violates sub. (1r) is guilty of a ClassE feiony if
the person has a prior conviction under this subsection or sub. (1 1),
(Lv)or (1x)ors.940.32(2), (2m), (3) or (3m) involving the same
victim and [he present violation ocenrs within 7 years oF the prior
conviction. =

(1v) Whoever violates sub. (I ) is guilty of a Class D felony
if he or she injentionally gains access to arecord in electronic for-
mat that coritains personally identifiable information regarding
the victim in order to facilitate the violation under sub. (Ir).

{1x) Whoever violates sub. (1r) under &l of the following eir-
cumstances is guilty of a Class D felony:

(@) The person has a prior conviction under sub. (1r), (It] or
(1v) or this subsection or s. 940.32 (2). (2m), (3) or (3m).

(b) The person imentionally gains access to arecord in order
to facililate the current violation under sub. (1r).

(2) This section does not prohibit any person from participat-
ing in lawful epnduct in labor disputes under s. 103.53.

History: 1983 . 336: 1991 a 194; 1993 il. 4%.

This section isn't safety statit= and doesn't gramt privateright of avtion forits viola-
tion. In re Estate of Drab, 143 W (2d) 568. 422 NW (2d} 144 (Ct App. 1988).

947.015 Bomb seares. Whoever intentionally conveys
or causes to be conveyed any threat or false information, knowing
such to be false, concerning an attempt or alleged attempt being
made or to be made to destroy any property by the means of explo-
sivesisguilty of aClass E felony,

History: 1977173,

This section is nor an included crime in 941 ,30. Sate v, Van Ark, 62 W (24) 135,
215 NW (2d) 41.

947.02 Vagrancy, Any of the following ace vagrants end
are guilty of a Class C misdemeanor:

(1) A person, with the physieal ability to work, who is without
Tawtul meansof support and docs not seek employment; or

(3) A progtitute who loiters on the streets or in a El ace where
intoxicating liquors are sold, or a person who, in public, solicits
another to commit a crime against sexual morality; or

(4) A person known to be a professional gambler or known as
afrequenter of gambling places or whe derives part of his or her

support from begging or. as afortune teller or similar imposter.
History: 1977 ¢.173; 1993w, 486.
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__INTERFE, WITH THE DY OF A CHILD
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Nl

Under s. 948.31, Stats,, relating to interference with custody by a parent or others, P“‘”‘w ”3“

whoever does any of the foIIowmg is guilty of a Class E felony (afine not to exceed $10,000 or
imprisonment not to exceed two years, or both):

1. Intentionally causes a child to leave, takes a child away or withholds a child for
more than 12 hours beyond a court-approved period of physical placement or visitation period
from alegal custodian, with intent to deprive the custodian of hisor her custody rights without
the consent of the custodian. However, if the court has entered an order authorizing the person
to take or withhold the child, the pena|t|eswould not apply. The fact that joint legal custody has
been awarded to both parents by a court does not preclude acourt from finding that one patent
bas committed a violation of this provisiow.

2. Causes achildto leave, takes a child away or withholds a child for more' than 12
hours from the child’ s parents, or the child’s mother in the case of a nonmaritat child where the
parents do not subsequently intermarry, without the consent of the parents or the mother. This
provision does not apply if legal custody has been granted by a court order to the person taking
or withholding the child.

3. Does any of the following:

a. Intentionally conceals achild from the child’s other parent, if done by aparent or a
person acting upon directions of a parent.

b. After being served with process and an action affecting the family, but prior to the
issuance of atemporary or final order determining child custody rights, takes the child or causes
achild to leave with intent to deprive the other parent of physical custody.

c. [After issuance Of atemporary or final order specifying joint legal custody rightsand
periods of physical placement, takes a child from or caiises a child-tg leave with the ather parent
in violation of the orderjor withholds the child eyond the court-ap:

, proved period of physical placement or visttation. e Ly
e statute providesan affirmative defense to prosecution for violations of s. 948.3 1,

Stats., if the action: (1) istaken by aparent or by aperson authorized by aparent to protect his
or her child from imminent physical harm or sexual assault; (2) istaken by a parent fleeing from
imminent physical harm to himself or berself; (3) is consented to by the other parent or any other
person or agency having legal custody of the child; or (4) is otherwise authorized by law.

A courtis aiso empowered to order aviolator to pay restitution and.to provide rei mburse-
ment for any reasonable expensesincurred by any person or any governmental entity imrlocating
and returning thechild. The restitution or reimbursement is paid by the violator to the person or

governmental ennty whxch mcuned the exgnses i e
It I}O uV‘- K " =
\ %%366 (@ Mv:w Wi xeel S e P
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Proposed Amendment to s.948.31, Stats., relating to interference with custody by a parent
or others.

Propose to change Wisconsin State Statute 948.31Section 3 c., with the addition of 3 d.
and e as follows:

3c.  Afterissuance of atemporary or final order specifying joint legal custody rights

and periods of physical placement, takes a child from or causes a child to leave with the

other parent in violation of the order or withholds the.child Qf the court-approved L. \[604’

period of physical placement or visitation (2 A

3d.  Afterissuance of atemporary or final order specifying joint legal custody rights . )

and periods of physical placement, takes.a.child from or causes a child to leave withthe ___ 47522 ¢

other parent in violation of the order, the affected parent may notify the law enforcement

agency under whose § jurisdiction the parent holding the child falls. The |aw enforcement 'Q“’Ja Locs

agency, withacopy of the order inits possession, shall assist the affected parent in (w'l
ising their custodial rights. Ihe law enfo enforcement agency may then assess afine of

$300.00 to $1,000:00 upori the parent in v1olatlon of the custody agreement Wwith second

and subsequént nt offensés punishable by«mprlsonment in add»ton to punltlve damage

3e.  This statute shall be amandated inclusion in all divorce custody agreements, UQ“%;.:’:Q M;‘&“‘
NAME ADDRESS PHONE 7‘”“{7 6?’% ;
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Sugnaturesflx pet1t1on to changc 5.948.31, Stats section 3 ¢., and add 3 d. and e.
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Proposed Amendment t05.948.3 1, Stats., relating to interference with custody by a parent
or others.

Propose to change Wisconsin State Statute 948.31 Section 3 c., with the addition of 3 d.
and e asfollows:

3¢ Afterissuance of atemporary or final order specifying joint legal custody rights
and periods of physical placement, takes a child from or causes a child to leave with the
other parent in violation of the order or withholds the child beyond the court-approved
period of physical placement or visitation.

3d.  After issuance of atemporary or final order specifying joint legal custody rights
and periods of physical placement, takes a child from or causes a child to leave with the
other parent in violation of the order, the affected parent may netify the law enforcement
agency under whose jurisdiction the parent holding the child falls. The law enforcement
agency, with a copy of the order in its Possession, shall assist the affected parent in
exercising their custodia rights. The law enforcement agency may then assess a fine of
$300.00 to $1 ,000.00 upon the parent in violation of the custody agreement with second
and subsequent offenses punishable by imprisonment in addition to punitive damage.

3e. Thisstatuteshall be amandated inclusion in al divorce custody agreements.
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Signatures for petition to change s.948.31, Stats section 3., and add 3 d. and e.
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Propose to change Wisconsin State Statute 948.3 1 Section 3 c., with the addition of 3d.
and eas follows:

3ec.  After issuance of a temporary or fina order specifying joint legal custody rights
and periods of physical placement, takes a child from or causes a child to leave with the
other parent in violation of the order or withholds the child beyond the court-approved

period of physical placement or visitation,

3 d  Afterissuance of atemporary or final order specifying joint legal custody rights
and periods of physical placement, takes a child from or causes a child to leave with the
other parent in violation of the order, the affected parent may notify the law enforcement
agency under whose jurisdiction the parent holding the child falls. The law enforcement
agency, With a copy of the order in its possession, shall assist the affected parent in
exercising their custodial rights. The law enforcement agency may then assess a fine of
$300. 00 to$1,000.00 upon the parent in violation of the custody agreement with second
and subsequent offenses punishable by imprisonment in addition to punitive damage,

3 This statute shall be amandated inclusion inall divorce custody agreements.
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Signatures for petition to change s.948.31, Stats section 3 c., and add 3 d. and e.
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@ AN ACT(to amend 948.31 (1) (b), 948.31 (2) and 948.31 (3) (c) of the statutes:

2 relating to: interference with the custody of a child.

Analysis by the Legislative Reference Bureau

Current law prohibits a person from interfering with the custody of a child. A
person can violate this prohibition in various ways, such as by causing a child to leave
his or her parents or legal custodian or by taking a child away from his or her legal
custodian.

In addition, a person violates the prohibition against interfering with custody
by withholding a child for more than 12 hours from his or her parents or from a single
parent with legal custody without conse t of the parents or the single parent with

—_— legal custody. Inenldibipry a person{violates the prohibition by withholding a child
from his or her legal custodian for more than 12 hours beyond a court-approved
period of physical placement or visitation, if the person withholds the child without
the custodian’s consent and with the intent to deprive the custodian of his or her
custody righg@This bill provides that a person violates the prohibition against
interfering with the custody of a child if he or she withholds the child from his or her
parents or from a single parent with legal custody for more than three hours or if he
or she withholds a child from his or her legal custodian for more than three hours
Ma court-approved period of physical placement or visitation.

The peopl e of the state of Wisconsin, represented in senate and assembly, do
enact as follows:
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SECTION 1
SECTION 1. 948.31 (1) (b) of the statutes is amended to read:

948.31 (1) (b) Except as provided under chs. 48 and 938, whoever intentionally
causes a child to leave, takes a child away or withholds a child for more than 12 3
hours beyond the court-approved period of physical placement or visitation period
from a legal custodian with intent to deprive the custodian of his or her custody rights
without the consent of the custodian is guilty of a Class C felony. This paragraph is
not applicable if the court has entered an order authorizing the person to so take or
withhold the child. The fact that joint legal custody has been awarded to both
parents by a court does not preclude a court from finding that one parent has
committed a violation of this paragraph.

SECTION 2. 948.31 (2) of the statutes is amended to read:

948.31 (2) Whoever causes a child to leave, takes a child away or withholds a
child for more than 12 3 hours from the child’s parents or, in the case of a nonmarital
child whose parents do not subsequently intermarry under s. 767.60, from the child’s
mother or, if he has been granted legal custody, the child’s father, without the consent
of the parents, the mother or the father with legal custody, is guilty of a Class E
felony. This subsection is not applicable if legal custody has been granted by court
order to the person taking or withholding the child.

SECTION 3. 948.31 (3) (c) of the statutes is amended to read:

948.31 (3) (c) After issuance of a temporary or final order specifying joint legal
custody rights and periods of physical placement, takes a child from or causes a child
to leave the other parent in violation of the order or withholds a child for more than

12 3 hours beyond the court-approved period of physical placement or visitation

period.

SECTION 4. Initial applicability-.
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(1) B4 tffirst applies to offenses committed on the effective date of this

subsection.

4
(END)
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ANALYSIS INSERT

The bill also provides that{if a court has ordered that both parents have legal
custody and periods of physical placement of a child and one parent takes the child
from or causes the child to leave the other parent in violation of the order or withholds
the child for more than three*hours beyond the court-approved period of physical
placement or visitation, the other parent may request a law enforcement agency in
the jurisdiction in which the first parent is located to assist in locating and returning
the child. A law enforcement agency must assist in locating and returning the child
of a parent who makes a request for assistance if the parent provides the law
enforcement agency with a certified copy of the court order specifying joint legal
custody rights and periods of physical placement.

Finally, under current law a summons in an action affecting the family, such as
a divorce, in which the parties have a minor child must include notification of the
statute that prohibits interference with the custody of a child. Also under current
law, a final judgment’in an action affecting the family in which custody of, or physical
placement with, a minor child was determined must include notification of the
statute that prohibits interference with the custody of a child. Under this bill, if a
judge or family court commissioner in an action affecting the family grants legal
custody of a minor child or periods of physical placement with a minor ‘child
temporarily during the pendency of the action, the temporary order must also
include notification of the statute that prohibits interference with the custody of a
child. :

For further information see the local fiscal estimate, which will be printed as
an appendix to this bill.

(END OFATULYSI SI NSERT)

INSERT 2-1

SecioN 1. 767. 23 (1n) of the statutes is amended to read:

767.23 (In) Before making any temporary order under sub. (1), the court or
family court commissioner shall consider those factors which the court is required
by this chapter to consider before entering a final judgment on the same subject
matter. If the court or family court commissioner makes a temporary child support
order that deviates from the amount of support that would be required by using the
percentage standard established by the department under s. 49.22 (9), the court or
family court commissioner shall comply with the requirements of s. 767.25 (In). A

temporary order under sub. (1) may be based upon the written stipulation of the
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parties, subject to the approval of the court or the family court commissioner.
Temporary orders made by the family court commissioner may be reviewed by the

court as provided in s. 767.13 (6). A_temnorarv order granting legal custodv of a

minor _child or periods of nhvsical placement with a minor child shall include

notification of the contents of s; 0948.31.

History: 1971 c. 149; 1971 c. 211 s. 126; 1971 ¢. 220,307; 1975 ¢. 283; Sup. Ct. Order, 73 W (2d) xxxi (1976); 1977 c. 105; 1979 c. 32 ss. 50, 92 (4); 1979 ¢. 111,196, 1979
c. 352 s. 39; Stats. 1979 s. 767.23; 1983 a, 27; 1983 a. 204 s. 22; 1983 a. 447; 1985 a 29 s. 3202 (9); 1987 a. 355, 364, 413; 1989 a 212; 1991 a 39; 1993 a. 78, 481, 490; 1995
a. 27 ss. 7100h, 9126 (19); 1995 a. 70,404.

(END OF INSERT 2-1)
INSERT2- 24

SECTION 2. 968.077 0‘12(the statutes is created to read:

968.077 ‘/Interference with child custody or physical placement;
assistance to parent. If a parent of a child alleges that his or her legal custody or
period of physical placement of the child is being interfered with by the other parent
of the child in violation of s.\/948.31 (3) (c), the parent may request a law enforcement
agency in the jurisdiction in which the other parent is present to assist in locating
and returning the child. A law enforcement agency shall assist in locating and
returning the child of a parent who makes a request under this)éection if the parent
provides the law enforcement agency with a certified copy of the temporary or final
order specifying joint legal custody rights and periods of physical placement that is

allegedly being violated by the other parent.

(END OF INSERT 2-24)

INSERT 3-2



L33

1
2

3

-3 LRB-1599/1ins
JEO&PJIK::

intiar v
Qe (Xo ORDERS GRANTING LEGAL CUSTODY OR PHYSICAL PLACEMENT, 1 hetreatmentof
section 767.23 (ln)\{>f the statutes first applies to temporary orders made on the

v

effective date of this subsection.

(END OF INSERT 3-2)
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DRAFTER’S NOTE LRB-1599/1dn
FROMTHE JEO&PJK:jlg:mre
LEGISLATIVE REFERENCE BUREAU

April 30, 1999

Representative Underheim:

Please Review this draft carefully to make sure that it does what you want it to do.
Note that it does not provide for the summary assessment of fines or imprisonment or
“punitive damages” by law enforcement agencies because such a provision would be
unconstitutional.

Let me know if you have any questions or changes.

Jefren E. Olsen

Legislative Attorney

Phone: (608) 266-8906

E-mail: Jefren.Olsen@legis.state.wi.us

Pamela J. Kahler

Senior Legislative Attorney

Phone: (608) 266-2682

E-mail: Pam.Kahler@legis.state.wi.us



SUBMITTAL LEGISLATIVE REFERENCE BUREAU
FORM Legal Section Telephone: 266-3561
- 5th Floor, 100 N. Hamilton Street

The attached draft is submitted for your inspection. Please check each part carefully, proofread each word, and
sign on the appropriate ling(s) below.

Date: 5/4/99 To: Representative Underheim
Relating to LRB drafting number: LRB- 1599

Topic
Interference with custody of a child

Subject(s)

Criminal Law - crimes agnst kids

1. JACKET the draft for introduction

in the Senatear the Assembly (check only one). Only the requester under whose name the
drafting request is entered in the LRB’s drafting records may authorize the draft to be submitted. Please
allow one day for the preparation of the required copies.

2. REDRAFT. See the changes indicated or attache%@l.\_

A revised draft will be submitted fowpvroval with changes incorporated.

3. Obtain FISCAL ESTIMATE*" ) introduction
If the analysi‘s/igd;f’ - ‘quired because the proposal makes an appropriation or
increv/ - 'te or general local government fiscal liability or
rever ' \ ‘mate p\rior to introduction. If you choose to
introdus )N scal estimate will be requested automatically upon
introducti O?J“ ' ate. Requesting the fiscal estimate prior to
introduction \L " the proposal.

| fyou have any~ ¢ s, please call 266-356 1. If you have any questions

relating to the attac -v to cal me.

Jefren E. Olsen, Legidative Attorney
Telephone: (608) 26643906
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PHONE: Oshkosh (920) 236-4791
(920) 2364792
Neenah (920) 727-2880

COURTHOUSE
415 Jackson Street, Room 220
P. 0. Box 2808
Oshkosh, Wisconsin 54803-2808

O,
JOSEPH V. YANA 'P\o

FAMILY COURT COMMISSIONER
WINNEBAGO COUNTV, WISCONSIN

April 7, 1999

State Representative Gregg Underhehn
P.O. Box 8953
Madison, W1 537089-8953

Re: Revision of 948.31
Dear Gregg:

| am in receipt of your letter of April 1, 1999 and the enclosed preliminary
draft of the proposed amendments to Section 948.31. After our conversation at the
Conservation Club Dinner on April 5* | have had a chance to think about the
proposed legidation alittle bit more. | am enclosing a proposed redraft of what you
are proposing in terms of amending the existing twelve (12) hour time limit on return
of children to three (3) hours.

As| stated to you in our conversation, reducing the twelve (12) hour limit to
three (3) hours will create some problems primarily in light of the fact that the
existing language in the Statutes createsa felony. Y ou will see from what | have
drafted that | proposeretaining the felony statusof aviolation of a placement order
which exceeds twelve (12) hours beyond the placement time and it also creates a
misdemeanor category in casesin which the child is withheld from the parent for
mor e than three (3) hours beyond the court ordered period of physical placement.
The Class A misdemeanor which | am proposing would carry a maximum of nine (9)
months in jail, $10,000.00 fine, or both. | am afraid that if we merely reduce the
twelve (12) hour limitation to three (3) hoursthat the felony status of the offense
could create some problems. Moreover, a felony conviction for violation of a
placement order by such a short period of time could be viewed as excessive.
However, creating a misdemeanor for withholding a child for three (3) hoursor more
maintainsthe criminal sanctionsfor violation of the Statute without the stigma of a
felony conviction. This may make law enforcement of the court order easier and
possibly more likely that prosecutorswill prosecute the misdemeanor than the felony.
Obvioudly, if thereis an excessive withholding of the child for more than twelve (12)
hours, the felony status of such offense should be retained and such violations will
continue to be prosecuted as felonies.



You will also note that | am proposing creation of Section 948.31(4)(a)(5)
which would create au additional affirmative defense to the misdemeanor violations

in caseswheretheviolating parent or person doesnot comply with the order dueto
circumstances beyond their control.

Please review what | have proposed and if you have any further questions
please feel freeto get back with me. If | can be of any further assistance to you in
this matter please feel freeto contact me.

Sincerdly,

Joseph V. Yana
Family Court Commissioner

JVY/wjb
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948.31(1)(c) (created to read) Except as provided under chs. 48 and 938,
whoever intentionally causes a child to leave, takes a child away or
withholds a child for more than 3 hours beyond the court-approved period of
physical placement or visitation period from a lega custodian with intent to
deprive the custodian of his or her custody rights without the consent of the
custodian is guilty of a Class A misdemeanor. This paragraph is not
applicable if the court has entered an order authorizing the person to so take
or withhold the child. The fact that joint legal custody has been awarded to
both parents by a court does not preclude a court from finding that one
parent has committed a violation of this paragraph.

948.3 1(2)(a) (created to renumber current 948.3 1(2))

948.3 1(2)(b) (created to read) Whoever causes a child to leave, takes a child
away or withholds a child for more than 3 hours from the child’'s parents or,
in the case of a nonmarital child whose parents do not subsequently
intermarry under s. 767.60, from the child’s mother or, if he has been
granted legal custody, the child's father, without the consent of the parents,
the mother or father with legal custody, is guilty of a Class A misdemeanor.
This subsection is not applicable if legal custody has been granted by court
order to the person taking or withholding the child.

948.31(3m) (created to read) Any parent, or any person acting pursuant to
directions of a parent, who after issuance of a temporary or final order
specifying joint legal custody rights and periods of physical placement, takes
a child from or causes a child to leave the other parent in violation of the
order or withholds a child for more than 3 hours beyond the court-approved
period of physica placement or visitation period is guilty of a Class A
misdemeanor.

948.3 1(4)(a) It is an affirmative defense to prosecution for violation of this
section if the action:

5. (created to read) Is contrary to subs. (1)(c), (2)(b) or (3m) and
circumstances beyond the control of the parent or person acting pursuant to
directions from the parent make it impossible to return or provide the child
to the other parent within 3 hours of the other parent’s court approved period
of physical placement or visitation period.
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to amend 767.23 (1n), 948.31 (1) (b), 948.31 (2) and 948.31 (3) (c); and

2 to create 968.077 of the statutes; relating to: interference with the custody
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Analysis by the Legislative Reference Bureau

P
In-4ddditienza person violates the prohibition against interfering with custody
by withholding a child for more than 12 hours from his or her parents or from a single;

arent with legal custody without consent of the parents or the single parent with
—> legal custody)/A person also violateS the prohibition)by withholding achild from his” \% ?
v~ or her legal custodian for more than 12 hours beyond a court-approved perio o

physical placement or visitation, if the person withholds the child without the
custodian’s consent and with the intent to deprive the custodian of his or her custodfy

rights. Viagaost Serderiy il ﬁg ]
This bill provides tha?/aagerson violates the prohibition against interfering
with the custody of a child if he or she withholds the child from his or her parents or
from a single parent with legal custody for more than three hours ,or if he or she
withholds a child from his or her legal custodian for more than three hours beyond
a court—approved period of physical placement or visitation.

The bill also provides that, if a court has ordered that both parents have legal
custody and periods of physical placement of a child and one parent takes the child

lLﬁ mcu.S
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from or causes the child to leave the other parent in violation of the order or withholds
the child for more than three hours. beyond the court-approved period of physical
placement or visitation, the other parent may request a law enforcement agency in
the jurisdiction in which the first parent is located to assist in locating and returning
the child. A law enforcement agency must assist in locating and returning the child
of a parent who makes a request for assistance if the parent provides the law
enforcement agency with a certified copy of the court order specifying joint legal
custody rights and periods of physical placement.

Finally, under current law a summons in an action affecting the family, such as
a divorce, in which the parties have a minor child must include notification of the
statute that prohibits interference with the custody of a child. Also under current
law, a final judgment in an action affecting the family in which custody of, or physical
placement with, a minor child was determined must include notification of the
statute that prohibits interference with the custody of a child. Under this bill, if a
judge or family court commissioner in an action affecting the family grants legal
custody of a minor child or periods of physical placement with a minor child
temporarily during the pendency of the action, the temporary order must also
include notification of the statute that prohibits interference with the custody of a
child.

For further information see the local fiscal estimate, which will be printed as
an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 767.23 (1n) of the statutes is amended to read:

767.23 (In) Before making any temporary order under sub. (1), the court or
family court commissioner shall consider those factors which the court is required
by this chapter to consider before entering a final judgment on the same subject
matter. If the court or family court commissioner makes a temporary child support
order that deviates from the amount of support that would be required by using the
percentage standard established by the department under s. 49.22 (9), the court or
family court commissioner shall comply with the requirements of s. 767.25 (In). A
temporary order under sub. (1) may be based upon the written stipulation of the
parties, subject to the approval of the court or the family court commissioner.

Temporary orders made by the family court commissioner may be reviewed by the
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1 court as provided in s. 767.13 (6). A_temnorarv order granting legal custodv_of a
‘/ 2 minor child or periods of physical placement with a minor child shall include
3 ificati 1 E

ECTION 2. 948.31 (1) (b) of the statutes is amended to read:

\31 (1) (b) Except as provided under chs. 48 and 938, whoever intentio
to leave, takes a child away or withholds a child for more than 12 3
hours beyond the court—approved period of physical placement or visitgtion period
8 from a legal custodian with intent to deprive the custodian of his or hef custody rights
9 without the consent z‘h\Qustodian is guilty of a Class C felony/’ This paragraph is

10 not applicable if the court Ras entered an order authorizi?/t e person to so take or

11 withhold the child. The fact that joint legal cus? as been awarded to both

12 parents by a court does not preclude a court frgih finding that one parent has

13 committed a violation of this paragra

14 SECTION 3. 948.31 (2) of the statutegqs amended to read:

15 948.31 (2) Whoever causes a child to lea¥e, takes a child away or withholds a
16 child for more than 32 3 hours fropga'the child’s parents or, in the case of a nonmarital
17 child whose parents do notsuhsgequently intermarryu

n%r S. 767.60, from the child's ;

18 mother or, if he has beengpanted legal custody, the child’s father, without the consent

19 of the parents, the mgther or the father with legal custod

|

{

}
is guilty of a Class E/
i

20 felony. This subseétion is not applicable if legal custody has begn granted by court

2.1 order to the pgfson taking or withholding the child.

P2 SECTION 4. 948.31 (3) (c) of the statutes is amended to read:
23 948.31(3) (c) After issuance of a temporary or final order specifying jyint legal
P4 cyétody rights and periods of physical placement, takes a child from or causes achild

{25 to leave the other parent in violation of the order or withholds a child for more t%l
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1 3 ho eyond [the courttapprov. eriod g sical pla nt or xisitajio
2 period.
3 SECTION 5. 968.077 of the statutes is created to read:
4 968.077 Interference with child custody or physical placement;
5 assistance to parent. If a parent of a child alleges that his or her legal custody or
6 period of physical placement of the child is interfered with by the other parent
@ of the child in violation of s. 948.31 ,the paren\t'/may request a law enforcement
8 agency in the jurisdiction in which the other parent is present to assist in locating
9 and returning the child. A law enforcement agency shall assist in locating and
10 returning the child of a parent who makes a request under this section if the parent
11 provides the law enforcement agency with a certified copy of the temporary or final
12 order specifying joint legal custody rights and periods of physical placement that is
13 allegedly being violated by the other parent. v
14 SECTION 6. Initial applicability. ("‘W‘>J
@ (1) INTERFERENCE WITH CUSTODY. The treatment of section 948.31 (1)|(b), W

[k (o) 3V
(3) (c}ﬁ~ the statutesffirst applies/to offenses committed on the effective date of this

17 subsection.

18 (2) ORDERS GRANTING LEGAL CUSTODY OR PHYSICAL PLACEMENT. The treatment of
19 section 767.23 (1n) of the statutes first applies to temporary orders made on the

20 effective date of this subsection.

21 (END)

L/ﬁf/w renumber L’j “"’"”Q “""”"/"’/ mw(‘

;/ Sectren  798.3( )Y 7 Phe
Sadote s anl  Yhe createon d;
Secthon 9982 (%) (a)\/of Ve

Stafutes

I
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ENZ&?IYSIS INSERT A.-

%PA person who violates the prohibition against interfering with the custody of a child

in this manner may be fined not more than $10,000 or imprisoned for not more than
two'{/ears or both, if the offense occurs before December 31, 1999, or may be fined not
more than $10,000 or imprisoned for not more thanfive vears or both, if the offense
occurs on or after December 31, 1999.

/ ANALYSIS INSERT B:]

'}}pA person who violates the prohibition against interfering with the custody of a child

in this manner may be fined not more than $10,000 or imprisoned for not more than
ten years or both, if the offense occurs before December 31, 1999, or may be fined not
more than $10,000 or imprisoned for not more than 15 years or both, if the offense
occurs on or after December 31, 1999.

[ANALYSIS INSERT C: )

A person who violates the prohibition against interfering with the custody of a child

by withholding the child for more than three hours may be fined not more than

$10,000 or imprisomzd for not more than nine months or both.
[ INSERT 3-4:]

KX
SECTION 1. 948.31 (1) (am) of the statutes is created to read:

948.31 (1) (am) Except as provided under chs. 48 and 938Y whoever
intentionally causes a child to leave, takes a child away or withholds a child for more
than\/3 hours beyond the court-approved period of physical placement or visitation
period from a legal custodian with intent to deprive the custodian of his or her
custody rights without the consent of the custodian is guilty of a‘éass A
misdemeanor. This paragraph 1s not applicable if the court has entered an order
authorizing the person to so take or withhold the child.

SECTION 2. 948.31 (1) (b)%ﬂ‘ the statutes is amended to read:

948.31 (1) (b) Except as provided under chs. 48 and 938, whoever intentionally
causes a child to leave, takes a child away or withholds a child for more than 12 hours

beyond the court-approved period of physical placement or visitation period from a
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legal custodian with intent to deprive the custodian of his or her custody rights
without the consent of the custodian is guilty of a Class C felony. This paragraph is
not applicable if the court has entered an order authorizing the person to so take or
withhold the child.

(¢) The fact that joint legal custody has been awarded to both parents by a court

does not preclude a court from finding that one parent has committed a violation of

this-paragraph Qar?/(am) or (b).

History: 1987 a. 332; 1989 a. 31, 56, 107; 1993 a. 302; lQQ% 27 ss. 7237, 9126 (19); 1995 a. 77; 1997 a. 290.

SECTION 3. 948.31 (2) of the statutes is renumbered 948.31 (2) (b) and amended
to read:

948.31 (2) (b) Whoever causes a child to leave, takes a child away or withholds
a child for more than 12 hours from the child’s parents or, in the case of a nonmarital
child whose parents do not subsequently intermarry under s. 767.60, from the child’s
mother or, if he has been granted legal custody, the child’s father, without the consent
of the parents, the mother or the father with legal custody, is guilty of a Class E
felony. This subseetien\/paragragh is not applicable if legal custody has been granted

by court order to the person taking or withholding the child.

History: 1987 a. 332; 1989 a. 31, 56, 107; 1993 a. 302; 1995 a. 27 237, 9126 (19); 1995 a. 77; 1997 a. 290.

SECTION 4. 948.31 (2) (a)¥of the statutes is created to read:

948.31 (2) (a) Whoever causes a child to leave, takes a child away or withholds
a child for more than 3 hours from the child’s parents or, in the case of a nonmarital
child whose parents do not subsequently intermarry under s.567.60, from the child’s
mother or, if he has been granted legal custody, the child’s father, without the consent
of the parents, the mother or the father with legal custody, is guilty of a Class A
misdemeanor. This paragraph is not applicable if legal custody has been granted by

court order to the person taking or withholding the child.
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1 SECTION 5. 948.31 (3) (c)\)gf the statutes is renumbered 948.31 (3m) (b) and
2 amended to read:
3 948.31 (3m) (b)-After Any parent, or any person acting pursuant to directions
4 from the narent. who. after issuance of a temporary or final order specifying joint
5 legal custody rights and periods of physical placement, takes a child from or causes
6 a child to leave the other parent in violation of the order or withholds a child for more
7 than 12 hours beyond the court-approved period of physical placement or visitation
8 period is guilty of a Class C\élonv.
g """ 'SECTION 6. 948.31 (3m) (a)%F the statutes is created to read:
10 948.31 (3m) (a) Any parent, or any person acting pursuant to directions from
11 the parent, who, after issuance of a temporary or final order specifying joint legal
12 custody rights and periods of physical placement, takes a child from or causes a child
13 to leave the other parent in violation of the order or withholds a child for more than
14 3 hours beyond the court—approved period of physical placement or visitation period

@ is guilty of a Classﬁisdemeanor.



