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507 c!!f
1 AN ACT . . . . relating to: interference

Analysis by the Legislative Reference Bureau
Current law prohibits a person from interfering with the custody of a child. A

person can violate this prohibition in various ways, such as by causing a child to leave
his or her parents or legal custodian or by taking a child away from his or her legal
custodian.

In addition, a person violates the prohibition against interfering with custody
by withholding a child for more than 12 hours from his or her parents or from a single
parent with legal custody without consent of the parents or the single parent with
legal custody. In addition, a person violates the prohibition by’kthholding a child
from his or her legal custodian for more than 12 hours beyond a court-approved
period of physical placement or visitation, if the person withholds the child without
the custodian’s consent and with the intent to deprive the custodian of his or her
custody rights. This bill provides that a person violates the prohibition against
interfering with the custody of a child if he or she withholds the child from his or her
parents or from a single parent with legal custody for more than%hree hours or if he
or she withholds a child from his or her legal custodian for more than three hours
beyond a court-approved period of physical placement or visitation.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

Y
SECTION 1. 948.31 (1) (b) of the statutes is amended to read:
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SECTION 1

. 1 948.31(l) (b) Except as provided under chs. 48 and 938, whoever intentionally

2 causes a child to leave, takes a child away or withholds a child for more than S 3’

3 hours beyond the court-approved period of physical placement or visitation period

4 from a legal custodian with intent to deprive the custodian of his or her custody rights

5 without the consent of the custodian is guilty of a Class C felony. This paragraph is

6 not applicable if the court has entered an order authorizing the person to so take or

7 withhold the child. The fact that joint legal custody has been awarded to both

8 parents by a court does not preclude a court from finding that one parent has

9 committed a violation of this paragraph.

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

History: 1987 a. 332; 1989 a. 31.56, 107; 1993 a. 302; 199#27 ss. 7237,9126 (19); 1995 a 77; 1997 a. 290.
SECTION 2. 948.31 (2) of the statutes is amended to read:

948.31 (2) Whoever causes a child to leave, takes a child away or withholds a
d

child for more than la 3 hours from the child’s parents or, in the case of a nonmarital

child whose parents do not subsequently intermarry under s. 767.60, from the child’s

mother or, if he has been granted legal custody, the child’s father, without the consent

of the parents, the mother or the father with legal custody, is guilty of a Class E

felony. This subsection is not applicable if legal custody has been granted by court

order to the person taking or withholding the child.

History: 1987 a. 332; 1989 a. 31,56,107; 1993 il. 302; 1995 a. 27&7237,9126 (19); 1995 a. 77; 1997 a. 290.
SECTION 3. 948.31 (3) (c) of the statutes is amended to read:

948.31(3) (c) After issuance of a temporary or final order specifying joint legal

custody rights and periods of physical placement, takes a child from or causes a child

to leave the other parent in violation of the order or withholds a child for more than

&2 &hours beyond the court-approved period of physical placement or visitation

period.

History: 1987 n. 332; 1989 a. 31.56, 107, 19.93 $ 302; 1995 a 27 ss. 7237,9126  (19); 1995 a. 77; 1997 a. 290

SECTION 4. Inhal applicabiljty.
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SECTION 4

1 (1) This act first applies to offenses committed on the effective date of this
J

2 subsection.

3 (END)
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Representative Underheim:

This is a preliminary draft for your review. When you requyted this draft, you
mentioned that you were considering other changes to s. 948.31, stats., and that you
would send further instructions concerning those changes. I haven’t received any
additional instructions, so I thought I’d send you a preliminary draft with the change
to the 12-hour period so that you have the chance to review that change. When you
know what other amendments, if any, you would like to make to s. 948.31, stats., please
let me know and I will redraft this proposal to incorporate them.

JNote that this draft changes all of the 12-hour time periods under s. 948.31, stats.,
to 3 hours. Is that your intent?

Please let me know if you have any questions.

Jefren E. Olsen
Legislative Attorney
Phone: (608) 266-8906
E-mail: Jefren.Olsen@legis.state.wi.us
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February 15,1999

Representative Underheim:

This is a preliminary draft for your review. When you requested this draft, you
mentioned that you were considering other changes to s. 948.31, stats., and that you
would send further instructions concerning those changes. I haven’t received any
additional instructions, so I thought I’d send you a preliminary draft with the change
to the 12-hour period so that you have the chance to review that change. When you
know what other amendments, if any, you would like to make to s. 948.31, stats., please
let me know and I will redraft this proposal to incorporate them.

Note that this draft changes all of the 12-hour time periods under s. 948.31, stats.,
to 3 hours. Is that your intent?

Please let me know if you have any questions.

Jefren E. Olsen
Legislative Attorney
Phone: (608) 266-8906
E-mail: Jefren.Olsen@legis.state.wi.us
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September 23,1998

926 426 7647 TO 916082823654 P. 82/17

Dear State Senator Carol Roessler,

Alrtded please find a copy of my proposed ideas for changes in State Statute
948.3 1 relating to interference with child custody by a parent or others.

It is my contention that the statute as it is written does not enable our law
enforcement officials the ability to act in the “best interest” of the very children the statute
was designed to protect. With some modifications, however, I believe this can be an
efkctive  way for children of divorce to be taken out of the firing lines of ugly custody
battles and be given the stabii of the situation that is crucial to their fi.MIing their
potential as adults.

Respectfully,

Donald D. Himmler
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WISCONSIN STATE SENATE

S T A T E  S E N A T O R

September 1,1998

Donald IHrnmler
219 Guenther Street
oshkosll,  WI 54901

Dear Donald,

Thank you for contacting me with your concerns regarding persons violating
their visitation rights and the effect this has OII the children. It is an
unfortunate situation when conflict arises in custody casts which results in
legal action.

Individuals who resist the court’s custody order are in contempt ‘of court.
There are various remedial and punitive sanctions in place as repercussions
to this action. I have enclosed a list of the sanctions as well as an overview of
Wisconsin Statute 948.31, which states that an individual who withholds
their children for more than 12 hours beyond a visitation period &from a legal
custodian, is guilty of a Class E felony {a fine not more than $10,000 or a
maximum of two years in prison, or both.). Thus, it is recog&zed  by the state
that court orders are being broken in these cases.

You had suggested imposing a general, immediate fine on those individuals
who refuse to return their children to the legal custodian. One problem with
this is that all court orders regarding custody are not the same, Authority
investigation of some sort would still need to done to confirm that the court
order was indeed violated. This differs from your analogy of an individual
caught for speeding in a 30 mph zone because the terms are the same for
everyone. Anyone driving in that area must drive 30 mph or suffer the
consequence of a ticket, Custody orders are not so cut and dry. Violators
incur consequences, though documentation needs to be evident to determine
the violation.

CAPITOL APDRESZ:  State Capitd * P.0.  Box 7882, Madison, WI 53707-7992 . PHONE!  60%2655300 FAk 606-266-0423
f(oME:  1506 Jackson Street. Oshkosh,  WI 54901 - TOLL-FREE:  I-888-736-8720
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Thank you again for sharing your views with me on this issue. I will keep
your views in mind during the next legislative session.

OL ROESSLER
.I$” DislXiCt
State Senator

CIUgr~0r .ltr .
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Dear State Senator Carol Roessler;

Attached please fmd a copy of my proposed ideas for changes in State Statute
948.3 1 refating to interkrence with child custody by a parent or others.

It is my contention that the statute as it is written does not enable  our law
enforcement officials the ability to act in the “best interest” of the very children the statute
was designed to protect. With some modifications, however, I believe this can be an
effective way fir children of divorce to be taken oul of the firing lines of ugly custody
battles and be given the stability of the situation that is crucial to their fiMling their
potential as adults.

Donald D. Himmkr
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4867 93-94 Wis. Stats. CRIMES--PUBLIC  PEACE ea’t.02

CHAPTER 947

CRIMES AGAINST PUBLIC PEACE, ORDER AND OTHER INTERESTS

947.01 Disorderly condwt,
947,012 Unlawful wt.  of tclcphonc.
947.013 ntmssmnr
947.015 Banibswts.

947.02 Vqmnoya
947.04 Mnking  in common taritrs.
947.06 Unhwful  nsscmbks  and  rhcir  wpprcdon,

94X01 DisorderIy conduct. Whoever, in a public orpri-
vate place.  engages in violent, abusive,  indixent,  profane, boister-
ous, unrcasomtbly loud OF otherwise disorderly conduct under cir-
cumstanccs in wbicb the conduct rends to cause or provoke  a
diaturhertao  ie guilty of a Claes  B misdemeanor.

iiistmy: 1977 f.  173: 1979 c. 131.
b?ftndmt  WCK  prqmty  etrwitud  of &orderly  sondva  whmz k ppwncd  on LI

stigc w&np  n mtnimum of clothing inkwlia8  m and succccdin
radon  in the  uudiencc.  Sue  v. M&r.  48 W (Zd) 612 180 Nd

in causing a loud
C&l)  707.

An auomgr  may k contistd  under tia scedcm  for refusing to Iwve J ward in a
~~ntalhos~talunlilkh~dtnnolicntJncrhirving~des~mcnrrinrhtpnzcncc
wfpwicnu  which caused som RI bxmt! agimcd.  Sate v.  Wson,  60 W (2d) 54.208
?+W  (Zd) 363.

It is  ntc disordcrIy  conduct for 4 people  m tmcr  an office with  otkr  mcmb.n  of
da public for the
the
(2d&8  211 NV!&)  437.

lb.  when
urpw  bf pmuadng  Iht  drsft and io refwc  IU lrwr on otdcrs of
cn  conduct is not cthewiw  disturbing. State v. Wet&n,  60 W

S..ndmio939.47,citin85ntsv.O~~cn.99W[2d)5r,299EFN(~d)632(CI.App.
1480).

Ste nolc to Art. I, SC& I. thing  kdcnon  v.  Brcicr.  327 FSupp. 1382

947,012 Unlawful use of telephone. (1) Whocvcr
dots any of the following is guilty of a Class B misdemcano~

(a) With in&t  to frighten, intimidate. threaten, abuse or harm
ass,  makes a t&phone  call and threatens to inflict iujury or physi-
cal harm to any person or the property of any person.

(b) With intent to frighten, intimidate, threaten or abuse,  I&-
phones another and uses any obscene. lewd or profane language
or suggests any lewd or lascivious act.
(c) Makes a telephone call,  whrthet  or not conversation

cnsucs.  without disclosing his or her identity and with intent to
abuse or threaten any person al the called number.

(2) Whoever dots  any of the following is subject to a Class B
forfeiture:

(a) With intent to harass or offend. telephones another and USGS
any obscene. Iewd or profane language or suggests any lewd or
lascivious act.

(b) Makes or causes the telephone of another rcpcttledly  to
ring, with intent to harass any person  at the called number.

(c) Makes repeated  telephone calls, whcdrtr  or not conversa=
tion ensues, with intent solely to harass any person  at the called
number.

(d) Makes a telephone caIl, whether or not conversation
ensues, without disclosing his or her identity aad with intent to
harass any person at the called number.

(c) Knowingly permits any tclcphone under his or her control
to be used  for any purpose  prohibited by this section

History:  tP79  L 131; 1991 a 39.

947.013 Harassment. (1) Id this section:
(a) “Couae  of conduct” means a pattern of conduct composed

of a series of acts over a period of time. however short  evidencing
a continuity of purpose.

(b) “Credible threat” meam a threat made with the intent and
apparent ability to carry out the threat.

(c) “personally identifiable information” has the meaning
given in s. 19.62 (5).

(d) “Record” has the meaning given in s. 19.32 (2).

(1 nl) Whoever, with intent to harass or intimidate another per-
son, dots any of the following is subject to a Class B forfeiture:

(a) Strikes.  shoves, kicks or otherwise subjects the person to
physical contact or attcmprs or threatens to do the same.

(D) Engages In a wurse uf L;ULI~UGI  UL rspwl~llr  ~:u~~~Gl;ts  XU
which harass or intimidate the person and which serve no leg%
m3te  purpose.

(1 r) Whoever violates sub. (lm) adder  all ofthe following tir-
cumstances is guilty of a Class A misdemeanor:

(a) The  act is accompanied  by a credible threat that piaccs  the
victim in reasonable  fear of death or go+ bodily harm.

(b) The act occurs while the actor is subject to an order or
injunction udders. 813.12. 813.122 or 813.125 that prohibits  or
limits his or her contact with the victim.

(It) Whoever violates  sub. (lr)  is guilty of a Class ti’fiony if
the person  has a prior conviction under this subsection or sub. (1 r),
(1 v) or (1 x) or s. 940.32 (2)). (Im), (3) or (,3r$ involving the sve
victim and lhe present violation 0-s  wtthm 7 years OF the pnor
conviction.

(Iv) whoever  violatu  sub. (I r)<s  guilty of a Class D felony
if he or she inwtionally gains access to a record in clccttanic  for-
mat that corit&ns  personaily  identifiable information regarding
the victim in o&r  to facilitate the violation under sub. (lr).

{lx) Whoever violates sub. (lr)  under all of the following clr-
cumstances is guilty of a Class D felony:

(a) The person has a prior conviction under  sub. (lr), (It] or
(Iv)  or this subsection or S. 940.32 (Z),  (2m).  (3) of (3m).

(b) The person intcotionally gains access to a record in order
to facililate the current violation under sub. (lr).

(2) This section does not prohibit any per80b  from panicipat-
ing in lawful I;onduct  in labor disputes under  s. 103.53.

mtory:  1983 ib 336:  IPPl  a 194; 1993 il. 4%.
Thi~wdonirn’rssfayst;ler~sldd~sn’r~ranrpriv~~righ~of~liDnfa?irsviola-

don.  In cc !Zstntc  of Dmb. 143 W 12d) 568.422  NW (Zd) 144 (CL App. 1988).

947.015 Bomb SCSIIES. Whoever intentionally conveys
or causes to be convcycd any threat or false information, knowing
such to be false, concerning an attempt or alIcged  attempt being
made or to be made to destroy any property by the means of explo-
sives is guilty of a Ci~s  E felony,
Hhry:1977c.173.
‘llcis  scctioa  is nor at intludtd  mime in 941 .fO.  Swt v.  Van  Ark, 62 W (ti)  1%.

215 w’ (2d) 41.

947.02 Vagrancy, Any of the following ace vagrants end
are guilty of a Class C misdemeanor:

(1) A person, with the physica ability to work, who is without
lawtiti  means of support and dots not seek empfoymcnt;  or

(3)  A prostitute who loiters on the streets or in a place where
intoxicating liquors are sold, or a person who, in public, solicits
another to commit a crime against sexual morality; or

(4) A person known to be a professional gambler or known as
a frequenter of gambling places or who derives part of his or her
support from begging or. as a fortune teller or similar impostex.

riiswy:  1977 t. 173; 1993 3,486.
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J3 liVTERFERA!WCE  WITH THE CUSTOlIY  OF A CmD L2-l fJ.J-v.. ,i&p~.~~.::

Under s. 948.31, Stats., relating to interference with custody by a parent or others, ?
L-&.QPLt 7

whoever does any of the following is guilty of a Class E felony (a fine not to exceed $10,000 or
imprisonment not to exceed two years, or both):

1. Intentionally causes a &id to leave, takes a child away or witbbolds a child fbr
more than 12 hours beyond a court-approved period of physical placement or visitation period
fhm a bgal custodian, with intent to deprive the custodian of his or her custody rights without
the consent of the custodian. However, if the court has entered an order authorizing the person
to take or withhold the child, the penalties would not apply. The fact that joint legal custody has
been awarded to both parents by a court does not preclude a coutt from finding that one patent
&as committed a violation of this provisiou

2. Causes a child to leave, takes a child away or withhold a child for more’ than 12
hours from the child’s parents, or the child’s mother in the case of a nonmarital child where the
parents do not subsequently in-, without the consent of the parents or the mother. This
provision does not apply if legal custody has been granted by a court order to the person taking
or withhoMing the child.

3. Does any of the following:

a. Yntentionally  conceals a chitd from the child’s other parent, if done by a parent or a
person acting upon directions of a parent.

b. After being served with process and an action affiicting the family, but prior to the
issuance of a temporary or final order determining child custody rights, takes the child or causes
a child to leave with intent to deprive the other parent of physical custody.4

c. fARer issuance of a temporary or final order specifying joint legal custody rights aad
periods of physical placement, takes a child from or causes a ch$Mo leave with the other parent
in violation of the orderJar withholds the child~gFLthe-.wws
roved period of physical placement or vlatatmn. .+-.--,--  -.-..  -__ _, ,.. ._. _, . .._.,_ I - \--/;72  (i’q

e statute provides an aRirmative defense to prosecution for violation of s. 948.3 1,
S&s.‘, if the action: (1) is taken by a parent or by a person authorized by a harent to protect his
or her child from immkent physical haun or sexuai assat& (2) is taken by a parent fleeing from
imminent physical harm to himself or herseE,  (3) is consented to by the other parent or any other
person or agency having legal custody of the child; or (4) is otherwise authorized by law.

A court is also empowered to order a violator to pay nstit@n and& pr~$vk reimburse-
ment for any reasonable expenses incurred by any perso4_~~~~~~~~~
and returning the child The restitution or reimbursement is paid by the violator to the person or

‘1, ;v.f p)JpY-+
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Proposed Amendment to s.948.31, Stats., relating to interference with custody by a parent
or others.
--_-____--_-__------_I_________I_Ic_____--------------~--------------------
Propose to change W~consin State Statute 948.31Section 3 c., with the addition of 3 d.
and e a5 folIows:
----__-----___------1-------------11---------------------------------------------------
3 c. After issuance of a temporary or &al order specifying joint legal custody rights
and periods of physical placement, takes a child Corn or causes a child to leave with the
other parent in violation of the order or withholds thechild b$ the court-approved Q4z.c.~
period of physical placement or visitation L-L-2 (‘t-- bw?P--c

3 d. AtIer issuance of a temporary or final order specifyin% joint legal custody rights
and periods of physical placement, takesa.cbild-from.or  cau5es a child to leave with the
other parent in violation of the ordeI- ,-.- -e---.‘--~ ~I *-. ~&affected parent may notify the law enforcement

-2under whose ~urrsdlct~on t e parent holding the child falls. The Iaw enfbrcement
agency, with a copy of the order in its possession, shall assist the affected parent in

ising,thekgsjo&Metigb$s.
--.“a -m i_l___

QOIIO
f&%w enfiiynient  ti@acy may then asses>&ine 09’

upori’l!bcpa&nt  Fviolation  of the custody/.Maeement-  wrth 5ec6nd

. offense5 plmishable  byxnprisonmetit in addIn to punitive damkge..,

3 e. This  statute shall be a mandatcd inclusion in a.IJ divorce custody agreements,
-------I-____________I_______y____y_____-----------“----------~--------------------
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2

Proposed Amendment to s.948.3 1, Stats., relating to interference with custody by a parent
or others.
---____-_-___--_-__-I____y_______I___I__---------------------------------
Propose to change Wisconsin State Statute 948.31 Section 3 c., with the addition of 3 d.
and e as follows:
-I-I-_-YY__-----_-_-_-----------------------------------------------------------------
3 c. After issuance of a temporary or final order specifying joint legal custody rights
and periods of physical placement, takes a child from or causes a child to leave with the
other parent in violation of the order or withholds the chiild  beyond the court-approved
period of physical placement or visitation.

3 d. After issuance of a temporary or final order specifjkg joint legal custody rights
and periods of physical placement, takes a child Tom or causes a child to leave with the
other parent in violation of the order, the a&ted parent may note the law enforcement
agency under whose jurisdiction the parent holding the child falls. The law enforcement
agency, with a copy of the order in its Possession, shall assist the a&z-ted  parent in
exercising their custodial rights. The law en6orcement agency may then assess a fine of
$300.00 to $1 ,OOO.OO upon the parent in violation of the custody agreement with second
and subsequent oikses punishable by imprisonment in addition to punitive damage.

3 8. This statute shaU be a mandated inclusion in all divorce custody agreements.
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JE&posed  Amendment t . w .o s,!&@.,?  1. S-to v&h cw,todv by a parent
or others.
~~~~~~____I~-~~*~-~~___LYIYYU__Y___Y____”””~”””“--““““““~”””””~~““““~~“~“““““““““““-
Propose to change Wisconsin State Statute 948.3 1 Section 3 c., with the addition of 3 d.
and e as follows:

3 c. After issuance of a temporaty or final order specifying joint legal custody rights
and periods of physical placement, takes a child from or causes a child to leave with the
other parent in violation of the order or withholds the child beyond ihe court-approved
period of physical placement or visitation,

3 d. After issuance of a temporary or kal order specifying joint legal custody rights
and periods of physical placement, takes a child Tom or causes a child to leave with the
other parent in violation of the order, the affected parent may notify the law enforcement
agency under whose jurisdiction the parent holding the child falls. The law enforcement
agency, with a copy of tbe order in its possession, shall assist the a.fketed parent in
exercising their custodial rights. The law enforcement agency may then assess a fme of
$300.00 to $1 ,OOO.OO upon the parent in violation of the custody agreement with second
and subsequent ofknses pun&able by imprisonment in addition to punitive damage,

3 e. This statute shall be a mandated inclusion in all divorce custody agreements.
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948.31 (1) (b), 948.31 (2) and 948.31 (3) (c) of the statutes;

2 relating to: interference with the custody of a child.

Analysis by the Legislative Reference Bureau

Current law prohibits a person from interfering with the custody of a child. A
person can violate this prohibition in various ways, such as by causing a child to leave
his or her parents or legal custodian or by taking a child away from his or her legal
custodian.

In addition, a person violates the prohibition against interfering with custody
by withholding a child for more than 12 hours from his or her parents or from a single
parent with legal custody without of the parents or the single parent with
legal custody. the prohibition by withholding a child
from his or her legal 12 hours beyond a court-approved
period of physical placement or visitation, if the person withholds the child without
the custodian’s consent and with the intent to deprive the custodian of his or her

-43 custody right#$I’his bill provides that a person violates the prohibition against

J
interfering wi*t&he custody of a child if he or she withholds the child from his or her
parents or from a single parent with legal custody for more than three hours or if he
or she withholds a child from his or her legal custodian for more than three hours

a court-approved period of physical placement or visitation.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:
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‘f23

SECTION 1. 948.31 (1) (b) of the statutes is amended to read:

948.31(l) (b) Except as provided under chs. 48 and 938, whoever intentionally

causes a child to leave, takes a child away or withholds a child for more than AS3

hours beyond the court-approved period of physical placement or visitation period

from a legal custodian with intent to deprive the custodian of his or her custody rights

without the consent of the custodian is guilty of a Class C felony. This paragraph is

not applicable if the court has entered an order authorizing the person to so take or

withhold the child. The fact that joint legal custody has been awarded to both

parents by a court does not preclude a court from finding that one parent has

committed a violation of this paragraph.

SECTION 2. 948.31 (2) of the statutes is amended to read:

948.31(2) Whoever causes a child to leave, takes a child away or withholds a

child for more than XZ 3 hours from the child’s parents or, in the case of a nonmarital

child whose parents do not subsequently intermarry under s. 767.60, from the child’s

mother or, if he has been granted legal custody, the child’s father, without the consent

of the parents, the mother or the father with legal custody, is guilty of a Class E

felony. This subsection is not applicable if legal custody has been granted by court

order to the person taking or withholding the child.

SECTION 3. 948.31 (3) (c) of the statutes is amended to read:

948.31(3) (c) After issuance of a temporary or final order specifying joint legal

custody rights and periods of physical placement, takes a child from or causes a child

to leave the other parent in violation of the order or withholds a child for more than

XZ 3 hours beyond the court-approved period of physical placement or visitation

period.

ON 4. Initial applicability-.
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1

2

hAT.aYSISINSERT
>
PThe bill also provides that if a court has ordered that both parents have legal

custody and periods of physical placement of a child and one parent takes the child
from or causes the child to leave the other parent in violation of the order or withholds
the child for more than three%ours  beyond the court-approved period of physical
placement or visitation, the other parent may request a law enforcement agency in
the jurisdiction in which the first parent is located to assist in locating and returning
the child. A law enforcement agency must assist in locating and returning the child
of a parent who makes a request for assistance if the parent provides the law
enforcement agency with a certified copy of the court order specifying joint legal
custody rights and periods of physical placement.

Finally, under current law a summons in an action affecting the family, such as
a divorce, in which the parties have a minor child must include notification of the
statute that prohibit

2
interference with the custody of a child. Also under current

law, a final judgment in an action affecting the family in which custody of, or physical
placement with, a minor child was determined must include notification of the
statute that prohibits interference with the custody of a child. Under this bill, if a
judge or family court commissioner in an action affecting the family grants legal
custody of a minor child or periods of physical placement with a minor ‘child
temporarily during the pendency of the action, the temporary order must also
include notification of the statute that prohibits interference with the custody of a
child.

For further information see the Z&Z fiscal estimate, which will be printed as
an appendix to this bill.

(END OFATULYSISINSERT)

INSERTS-i
lx

SECTION 1. 767.23 (In) of the statutes is amended to read:

767.23 (In) Before making any temporary order under sub. (I), the court or

family court commissioner shall consider those factors which the court is required

by this chapter to consider before entering a final judgment on the same subject

matter. If the court or family court commissioner makes a temporary child support

order that deviates from the amount of support that would be required by using the

percentage standard established by the department under s. 49.22 (9), the court or

family court commissioner shall comply with the requirements of s. 767.25 (In). A

temporary order under sub. (1) may be based upon the written stipulation of the
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1 parties, subject to the approval of the court or the family court commissioner.

2 Temporary orders made by the family court commissioner may be reviewed by the

3 court as provided in s. 767.13 (6). A temnorarv order granting legal custodv of a

4 minor child or periods of nhvsical nlacement with a minor child shall include

5 -Jnotification of the contents of s. 948.31.

History: 1971 c. 149; 1971 c. 211 s. 126; 1971 c. 220,307; 1975~. 283; Sup. Ct. Order, 73 W (2d)xxxi  (1976); 1977~. 105; 1979~. 32s~. SO.92 (4); 1979~. 111,196; 1979
c. 352 s. 39; Stats. 1979 s. 767.23; 1983 a. 27; 1983 a. 204 s. 22; 1983 a. 447; 1985 a 29 s. 3202 (9); 1987 a. 355.3649413;  1989 a 212; 1991 a 39; 1993 a. 78,481,490; 1995
a. 27 ss. 71OOh. 9126 (19); 1995 a. 70,404.

6

7

8

9

10

11

12

13

14

15

16

(END OF INSERT 2-1)

INSERT 2-24

SECTION 2. 968.077 of the statutes is created to read:

968.077 dInterference with child custody or physical placement;

assistance to parent. If a parent of a child alleges that his or her legal custody or

period of physical placement of the child is being interfered with by the other parent

4
of the child in violation of s. 948.31(3) (c), the parent may request a law enforcement

agency in the jurisdiction in which the other parent is present to assist in locating

and returning the child. A law enforcement agency shall assist in locating and

flreturning the child of a parent who makes a request under this section if the parent

provides the law enforcement agency with a certified copy of the temporary or final

order specifying joint legal custody rights and periods of physical placement that is

allegedly being violated by the other parent.

(END OF INSERT 2-24)

INSERT 3-2
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d) ORDERSGRANTINGLEGALCUSTODYORPHYSICALPLACEMENT.  Thetreatmentof

2 section 767.23 (ln)%f the statutes first applies to temporary orders made on the

3 Jeffective date of this subsection.

(END OF INSERT 3-2)
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LEGISLATIVEREFERENCE BUREAU

April 30, 1999

Representative Underheim:
Please Review this draft carefully to make sure that it does what you want it to do.

Note that it does not provide for the summary assessment of fines or imprisonment or
“punitive damages” by law enforcement agencies because such a provision would be
unconstitutional.

Let me know if you have any questions or changes.

Jefren E. Olsen
Legislative Attorney
Phone: (608) 266-8906
E-mail: Jefren.Olsen@legis.state.wi.us

Pamela J. Kahler
Senior Legislative Attorney
Phone: (608) 266-2682
E-mail: Pam.Kahler@legis.state.wi.us



SUBMITTAL LEGISLATIVE REFERENCE BUREAU
FORM,JQ dr Legal Section Telephone: 266-3561

‘ 5th Floor, 100 N. Hamilton Street
The attached draft is submitted for your inspection. Please check each part carefully, proofread each word, and
sign on the appropriate line(s) below.

Date: 514199 To: Representative Underheim

Relating to LRB drafting number: LRB- 1599

Topic
Interference with custody of a child

Subiecth)
Criminal Law - crimes agnst kids

1.

2.

3.

I f

JACKET the draft for introduction

in the Senate or the Assembly - (check only one). Only the requester under whose name the

drafting request is entered in the LRB’s drafting records may authorize the draft to be submitted. Please

allow one day for the preparation of the required copies.

REDRAFT. See the changes indic

A revised draft will be submitted for your nroval with changes incorporated.

Obtain FISCAL ESTIMATE’-~  -. introduction
_----

If the analysis in+ .- \quired because the proposal makes an appropriation or

te or general local government fiscal liability or
\

rever,
.

lmate prior to introduction. If you choose to\

xal estimate will be requested automatically upon

introduction

you have any* c,

ate. Requesting the fiscal estimate prior to

- the proposal.

+ please call 266-356 1. If you have any questions

relating to the attac - to call me../cl

Jefren E. Olsen, Legislative Attorney
Telephone: (608) 26643906





5 PHONE: Oshkosh (920) 236-4791

(920) 2364792

Neenah (920) 727-2880

JOSEPH V. YANA

FAMILY COURT COMMISSIONER
WINNEBAGO COUNTV, WISCONSIN

April 7,1999

COURTHOUSE
415 Jackson Street, Room 220

P. 0. Box 2808

Oshkosh, Wisconsin 54903-2808

State Representative Gregg Underhehn
P.O. Box 8953
Madison, WI 537089-8953

Re: Revision of 948.31

Dear Gregg:

I am in receipt of your letter of April 1, 1999 and the enclosed preliminary
draft of the proposed amendments to Section 948.31. After our conversation at the
Conservation Club Dinner on April ? I have had a chance to think about the
proposed legislation a little bit more. I am enclosing a proposed redraft of what you
are proposing in terms of amending the existhrg twelve (12) hour time limit on return
of children to three (3) hours.

As I stated to you in our conversation, reducing the twelve (12) hour limit to
three (3) hours will create some problems primarily in light of the fact that the
existing language in the Statutes creates a felony. You will see from what I have
drafted that I propose retaining the felony status of a violation of a placement order
which exceeds twelve (12) hours beyond the placement time and it also creates a
misdemeanor category in cases in which the child is withheld from the parent for
more than three (3) hours beyond the court ordered period of physical placement.
The Class A misdemeanor which I am proposing would carry a maxhnum of nine (9)
months in jail, $lO,OOO.OO fine, or both. I am afraid that if we merely reduce the
twelve (12) hour limitation to three (3) hours that the felony status of the offense
could create some problems. Moreover, a felony conviction for violation of a
placement order by such a short period of time could be viewed as excessive.
However, creating a misdemeanor for withholding a child for three (3) hours or more
maintains the criminal sanctions for violation of the Statute without the stigma of a
felony conviction. This may make law enforcement of the court order easier and
possibly more likely that prosecutors will prosecute the misdemeanor than the felony.
Obviously, if there is an excessive withholding of the child for more than twelve (12)
hours, the felony status of such offense should be retained and such violations will
continue to be prosecuted as felonies.



You will also note that I am proposing creation of Section 94&31(4)(a)(5)
which would create au additional affirmative defense to the misdemeanor violations
in cases where the violating parent or person does not comply with the order due to
circumstances beyond their control.

Please review what I have proposed and if you have any further questions
please feel free to get back with me. If I can be of any further assistance to you in
this matter please feel free to contact me.

Sincerely,

Joseph V. Yana
Family Court Commissioner

JVY/wjb



948.31(1)(c) (created to read) Except as provided under chs. 48 and 938,
whoever intentionally causes a child to leave, takes a child away or
withholds a child for more than 3 hours beyond the court-approved period of
physical placement or visitation period from a legal custodian with intent to
deprive the custodian of his or her custody rights without the consent of the
custodian is guilty of a Class A misdemeanor. This paragraph is not
applicable if the court has entered an order authorizing the person to so take
or withhold the child. The fact that joint legal custody has been awarded to
both parents by a court does not preclude a court from finding that one
parent has committed a violation of this paragraph.

948.3 1(2)(a) (created to renumber current 948.3 l(2))

948.3 1(2)(b) (created to read) Whoever causes a child to leave, takes a child
away or withholds a child for more than 3 hours from the child’s parents or,
in the case of a nonmarital child whose parents do not subsequently
intermarry under s. 767.60, from the child’s mother or, if he has been
granted legal custody, the child’s father, without the consent of the parents,
the mother or father with legal custody, is guilty of a Class A misdemeanor.
This subsection is not applicable if legal custody has been granted by court
order to the person taking or withholding the child.

948.3 l(3m) (created to read) Any parent, or any person acting pursuant to
directions of a parent, who after issuance of a temporary or final order
specifying joint legal custody rights and periods of physical placement, takes
a child from or causes a child to leave the other parent in violation of the
order or withholds a child for more than 3 hours beyond the court-approved
period of physical placement or visitation period is guilty of a Class A
misdemeanor.

948.3 1(4)(a) It is an affirmative defense to prosecution for violation of this
section if the action:

5. (created to read) Is contrary to subs. (l)(c), (2)(b) or (3m) and
circumstances beyond the control of the parent or person acting pursuant to
directions from the parent make it impossible to return or provide the child
to the other parent within 3 hours of the other parent’s court approved period
of physical placement or visitation period.
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03

h7 AC to amend 767.23 (In), 948.31 (1) (b), 948.31 (2) and 948.31 (3) (c); and

to create 968.077 of the statutes; relating to: interference with the custody_-_--.-.
&tY, ‘&c‘“i u- pzaeJx-IJ

u

Analysis by the Legislative Reference Bureau
Current law prohibits a person from interfering with the custody of a child. A

(?i?B?e. .v person violates the prohibition against interfering with custody
by withholding a child for more than 12 hours from his or her parents or from a single.__ _

physical placement or visitation, if the person withholds the child without the
to deprive the custodian of his or her custod (

qqzq &~&/gi&~ -~&ca$-g
violates the prohibition against interfering

with the custody of a child i
t/

the child from his or her parents or
from a single parent with legal custody for more than three hours ,or if he or she

three hours beyond

parents have legal
custody and periods of physical placement of a child and one parent takes the child
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7

8

9

10

11

from or causes the child to leave the other parent in violation of the order or withholds
the child for more than three hours. beyond the court-approved period of physical
placement or visitation, the other parent may request a law enforcement agency in
the jurisdiction in which the first parent is located to assist in locating and returning
the child. A law enforcement agency must assist in locating and returning the child
of a parent who makes a request for assistance if the parent provides the law
enforcement agency with a certified copy of the court order specifying joint legal
custody rights and periods of physical placement.

Finally, under current law a summons in an action affecting the family, such as
a divorce, in which the parties have a minor child must include notification of the
statute that prohibits interference with the custody of a child. Also under current
law, a final judgment in an action affecting the family in which custody of, or physical
placement with, a minor child was determined must include notification of the
statute that prohibits interference with the custody of a child. Under this bill, if a
judge or family court commissioner in an action affecting the family grants legal
custody of a minor child or periods of physical placement with a minor child
temporarily during the pendency of the action, the temporary order must also
include notification of the statute that prohibits interference with the custody of a
child.

For further information see the ZocaZ fiscal estimate, which will be printed as
an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 767.23 (In) of the statutes is amended to read:

767.23 (In) Before making any temporary order under sub. (l), the court or

family court commissioner shall consider those factors which the court is required

by this chapter to consider before entering a final judgment on the same subject

matter. If the court or family court commissioner makes a temporary child support

order that deviates from the amount of support that would be required by using the

percentage standard established by the department under s. 49.22 (9), the court or

family court commissioner shall comply with the requirements of s. 767.25 (In). A

temporary order under sub. (1) may be based upon the written stipulation of the

parties, subject to the approval of the court or the family court commissioner.

Temporary orders made by the family court commissioner may be reviewed by the
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1 court as provided in s. 767.13 (6). A temnorarv order manting legal custodv of a

riods of phvsical nlacement with a minor child shall include

notification of the contents of s. 948.31.

48.31 (1) (b) of the statutes is amended to read:

> Except as provided under chs. 48 and 938, whoever intentio
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ith intent to deprive the custodian of his o

without the consent o stodian is guilty of a Class C felo

not applicable if the co entered an order authoriz person to so take or

withhold the child. The fa at joint legal cus een awarded to both

parents by a court does not pr ding that one parent has

committed a violation of this paragr

SECTION 3. 948.31(2) of the statu mended to read:

948.31 (2) Whoever causes a akes a child away or withholds a

child for more than &2 3 hours fr or, in the case of a nonmarital

child whose parents do not uently intermarry r s. 767.60, from the child’s

mother or, if he has been ted legal custody, the chi her, without the consent

of the parents, the er or the father with legal custo

on is not applicable if legal custody has b

on taking or withholding the child.

4. 948.31 (3) (c) of the statutes is amended to read:

l(3) (c) After issuance of a temporary or final order specifyin

c/
25 to leave the other parent in violation of the order or withholds a child for more thab

J
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SECTION 5. 968.077 of the statutes is created to read:

968.077 Interference with child custody or physical placement;

assistance to parent. If a parent of a child alleges that his or her legal custody or

period of physical placement of the child terfered with by the other parent

of the child in violation of s. 948.31 e parent may request a law enforcement

agency in the jurisdiction in which the other parent is present to assist in locating

and returning the child. A law enforcement agency shall assist in locating and

returning the child of a parent who makes a request under this section if the parent

provides the law enforcement agency with a certified copy of the temporary or final

order specifying joint legal custody rights and periods of physical placement that is

allegedly being violated by the other parent.

SECTION 6. Initial applicability.

subsection.

(2) ORDER.SGRANTINGLEGALCUSTODYORPBYSIC~~~CEMENT.  Thet,reatmentof

section 767.23 (In) of the statutes first applies to temporary orders made on the

effective date of this subsection.

@SID)
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@ A person who violates the prohibition against interfering with the custody of a child
in tl-$s manner may be fined not more than $10,000 or imprisoned for not more than
two years or both, if the offense occurs before December 31,1999, or may be fined not
more than $10,000 or imprisoned for not more than%ve vears or both, if the offense

2
occurs on or after December 31, 1999.

riNALYSIS  INSERT B:l

3

$A person who violates the prohibition against interfering with the custody of a child
in this manner may be fined not more than $10,000 or imprisoned for not more than
ten years or both, if the offense occurs before December 31,1999, or may be fined not
more than $10,000 or imprisoned for not more than 15 years or both, if the offense
occurs on or after December 31, 1999.

~kVALYSZS  INSERT C: 1

4
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# A person who violates the prohibition against interfering with the custody of a child
by withholding the child for more than three hours may be fined not more than
$10 000 or im risoned for not more than nine months or both.

hiEZkZ7

SECTION 1. 948.31 (1) (am)Tf the statutes is created to read:

I/948.31 (1) (am) Except as provided under chs. 48 and 938, whoever

intentionally causes a child to leave, takes a child away or withholds a child for more

than% hours beyond the court-approved period of physical placement or visitation

period from a legal custodian with intent to deprive the custodian of his or her

Jcustody rights without the consent of the custodian is guilty of a Class A
J

misdemeanor. This paragraph is not applicable if the court has entered an order

authorizing the person to so take or withhold the child.
x

SECTION 2. 948.31(l) (b) of the statutes is amended to read:

948.31(l) (b) Except as provided under chs. 48 and 938, whoever intentionally

causes a child to leave, takes a child away or withholds a child for more than 12 hours

beyond the court-approved period of physical placement or visitation period from a
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1 legal custodian with intent to deprive the custodian of his or her custody rights

2 without the consent of the custodian is guilty of a Class C felony. This paragraph is

3 not applicable if the court has entered an order authorizing the person to so take or

4 withhold the child.

5 @ The fact that joint legal custody has been awarded to both parents by a court

6 does not preclude a court from finding that one parent has committed a violation of
d

7 u par. (am) or (b).

History: 1987 a. 332; 1989 a. 31.56,107; 1993 a. 302; 19

8
&.27 ss. 7237,9126  (19); 1995 a. 77; 1997 a. 290.

SECTION 3. 948.31(2>  of the statutes is renumbered 948.31(2) (b) and amended

9 to read:

10 948.31(2) (b) Whoever causes a child to leave, takes a child away or withholds

11 a child for more than 12 hours from the child’s parents or, in the case of a nonmarital

12 child whose parents do not subsequently intermarry under s. 767.60, from the child’s

13

14

15

mother or, if he has been granted legal custody, the child’s father, without the consent

of the parents, the mother or the father with legal custody, is guilty of a Class E

felony.
. g

This su&e&en paragraph is not applicable if legal custody has been granted

16 by court order to the person taking or withholding the child.

History: 1987 a. 332; 1989 a. 31.56.107; 1993 a. 302; 1995 a. 237,9126 (19); 1995 a. 77; 1997 a. 290.

17 SECTION 4. 948.31(2) (a the statutes is created to read:

18 948.31(2) (a) Whoever causes a child to leave, takes a child away or withholds

19 a child for more than 3 hours from the child’s parents or, in the case of a nonmarital

20 child whose parents do not subsequently intermarry under s.567.60, from the child’s

21 mother or, if he has been granted legal custody, the child’s father, without the consent

22 of the parents, the mother or the father with legal custody, is guilty of a Class A

23 misdemeanor. This paragraph is not applicable if legal custody has been granted by

24 court order to the person taking or withholding the child.
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SECTION 5. 948.31 (3) (c) of the statutes is renumbered 948.31 (3m) (b) and

2 amended to read:

3 948.31 (3m) (b)-&%er Any parent, or any Derson acting mwsuant to directions

4 from the narent. who. after issuance of a temporary or final order specifying joint

5 legal custody rights and periods of physical placement, takes a child from or causes

6 a child to leave the other parent in violation of the order or withholds a child for more

7 than 12 hours beyond the court-approved period of physical placement or visitation

8 period is gzliltv of a Class C
J
felony.

History:  1987 a. 332; 1989 a. 31,56,107; 1993 a. 302; 1995 a. 27 ss.

9 i#
,9126  (19); 1995 a 77; 1997 a. 290.

SECTION 6. 948.31(3m) (a) of the statutes is created to read:

10 948.31 (3m) (a) Any parent, or any person acting pursuant to directions from

11 the parent, who, after issuance of a temporary or final order specifying joint legal

custody rights and periods of physical placement, takes a child from or causes a child

to leave the other parent in violation of the order or withholds a child for more than

period of physical placement or visitation period


