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A.N ACZ to emend 703.09 (1) (g>, 703.10 (2) (d), 703.10 (2) (e), 703.10 (3), 703.16

(3) and 703.24; and to create 703.10 (2g), 703.165,703.315,703.33  (1) (cm) and

704.50 of the statutes; relating to: condominium bylaws, board of directors

requirements, rental of units, budgets and reserve accounts.

Analysis by the Legislative Reference Bureau
This is a preliminary draR. An analysis will be provided in a later version.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 703.09 (1) (g) of the statutes is amended to read:

703.09 (1) (g) Statement of the purposes for which the building and each of the

units are intended and restricted as to use, including anv restriction on or nrohibition

against the rental of units and. if annlicable. a statement describing the authoritv

of the board of directors. or a nerson under a mana ee t contract with the boardem n

of directors under s. 703.10 (2~): with resnect to terminating the tenancv of anv

‘tenant.
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SECTION 2. 703.10 (2) (d) of the statutes is amended to read: e

703.10 (2) (d) The election by the unit owners of a board of directors of whom

not more than one is 0 not a unit owner, the number of persons constituting

the same and that the terms of at least onethird of the directors shall expire

annually, the powers and duties of the board, the compensation, if any, of the

directors, the method of removal from offke of directors and, subject to sub. (2~) (&

whether or not the board may engage the services of a manager or managing agent.

SECXXON 3.’ 703.10 (2) (e) of the statutes is amended to read:

703.10 (2) (e) The manner of assessing against and collecting from unit owners

their respective shares of the common expenses, including amounts for deposit in the

are “common expenses”. However, see s. 703.16 (21, in which common expenses and
reserves for the payment of future common expenses are mentioned separately. Perhaps
the “and” should be changed to “including” in s. 703.16 (2).

See s. 703.16 (6) (intro.). Do you want nonpayment of sums assessed for reserves
specifically added for purposes of constituting a hen? I’m not sure why reserves are left
out of that section but mentioned separately in s. 703.16 (2).

SECTION 4. 703.10 (2g) of the statutes is created to read:

703.10(2g)  RESIDENCYREQUIREMENTSFORBOARD OF DIRECTORS. (a) Thebylaws

may provide that a unit owner may not serve as a director unless he or she resides

in his or her unit. The bylaws shall provide that if a majority of the directors are not

unit owners who reside in their units, the board of directors shall enter into a contract

for the management of all units in which the owner of the unit does not resid

one or none who is not a unit owner. Do you want the requirement that onl
who reside in their units may be directors to supersede th
0 (2) (d) so that more than one person who is not unit owner
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SECTION 4

1 (b) If the board enters into a management contract under par. (a), a unit owner

2 may not contract directly with any person for the rental or lease of the owner’s unit.

3 The person with whom the board contracts under par. (a) has all the rights and duties

4 of a landlord set forth in ch. 704 with respect to units offered for rent or lease and

shal

b&i ge the rental and lease of units.

8 SECTION 5. 703.10 (3) of the statutes is amended to read:

9 703.10 (3) PERMISSIBLE ADDITIONAL PROVISIONS. The bylaws also may contain

10‘ ‘* any other provision regarding the management and operation of the condominium,

11 including any restriction on or requirement respecting the use and maintenance of

12 the units and the common elements. The bylaws mav place restrictions on the rental

J 13 or lease of units, including nrohibitina the rental or lease of units. limiting: the

number or nercentaae of units that may be rented or leased or requiring: the prior

a ro alofth r

unit. ON 6. 703.16 (3) of the statutes is amended to read:

703.16 (3) LIAEHLITY FOR ASSESSMENTS. A unit owner shall be liable for all

assessments, or instalments thereof, coming due while owning a unit.. including: anv

assessments coming: due durinp  the nendencv of anv claim bv the unit owner against

21 the association or during anv period when the unit is leased or rented to anv other

22 person.In a voluntary grant, the grantee shall be jointly and severally liable with

23 the grantor for all unpaid assessments against the grantor for his or her share of the
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common expenses up to the time of the voluntary grant for which a statement of

condominium lien is recorded, without prejudice to the rights of the grantee to

recover from the grantor the amounts paid by the grantee for such assessments.

Liability for assessments may not be avoided by waiver of the use or enjoyment of any

common element or by abandonment of the unit for which the assessments are made.

SECTION 7. 703.165 of the statutes is created to read:

703.165 Budget and reserve requirements. (1) ANNUAL BUDGET. (a) The

board of directors shall annually prepare and distribute to all unit owners a detailed

annual budget setting forth all of the following:

1. All anticipated common expenses and common surpluses. i
.

2. The amount and purpose of each anticipated expenditure from reserves.
IJ .I

3. The amount and source of all anticipated contributions to 4& reservq
P

@m@w

14 4. The amount in the reserve account.
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15 5. The total amount of assessments to be levied against unit owners.

16 6. The amount and source of any other income of the association.

17 7. The amount and purpose of any other anticipated expenditure by the

18 association.

19 (b) An annual budget adopted by a board of directors on or after the effective

20 date of this paragraph . . . . [revisor inserts date], shall provide for adequate funds in

21 the reserve account established under sub. (2) for the purposes specified in sub. (3).
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(2) RESERVE ACCOUNTS BUDGETING AND RESE

shall establish a reserve account for the associa

LAN. (a) The board of directors

and shall assess unit owners for

3

04 reserve accoun

5 federally insured account at a bank, savings bank, savings and loan association or

6 credit union.

7 (c) The board of directors shall develop and annually evaluate and revise, as

8 necessary, a long-range reserve account plan. In accordance with this plan, the

board of directors shall annually determine the amount that is necessary to be

contributed to the reserve account for the needs of the condominium. In developing

9

a 10

11 and evaluating the long-range reserve plan, the board of directors shall take into

12 consideration all of the following:

13 1. The results of any independent professional reserve study conducted on

14 behalf of the association.

15 2. The estimated cost of the repair or replacement of all major components that

16 have a remaining useful life of less than 20 years and that the association has the

17 duty to repair or replace.

3. The estimated repair and replacement costs of all other common elements.

4. The length of the normal useful life and the estimated remaining useful life

18

19

20 of all other common elements.

5. The estimated costs of materials and labor necessary to repair and replace,21

a 22 as necessary, the common elements.
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SECTION 7

6. The amount of interest or other earnings attributable to the reserve account. 0

7. An estimate of the total annual contribution, to the reserve account that is

necessary to meet the obligations of the association to repair and replace common

elements.

8. A comparison of the anticipated costs to repair and replace, as necessary, the

common elements to the amounts held in the reserve account.

(3) USE OF RESERVE ACCOUNT. (a) Except as provided in par. (b), the funds in the

reserve account, including accrued interest, may be used only for major repairs and

replacement of common elements. Funds in the reserve account may not be used for

routine expenditures such as normal or routine repair or maintenance of common

elements or customary services such as snow or trash removal.

(b) Funds in the reserve account may be used for a purpose other than those

specified in par. (a) if the use of reserve funds for a specific purpose and in a specific

amount is approved at a special meeting of the association by the affirmative vote

of unit owners having 75% or more of the votes.

(4) BORROWING FROM RESERVE ACCOUNT. The board of directors may borrow from

the reserve account if all of the following conditions are met:

(a) The amount and specific purpose of the loan from the reserve account is

approved at a special meeting of the association by the affirmative vote of at least

51% of unit owners having 66% or more of the votes.

(b) The amounts borrowed are expended for repair or replacement of common

elements.

****NOTE: Under sub. (3) (a), the only acceptable use of the reserve account funds,
unless approved by the unit owners, is for repairs and replacement of common elements.
Why would the board have to borrow from the reserve account under this subsection to
use reserve funds for the only acceptable use, the repair or replacement of common
elements?
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15 1. A statement of the amount held in the reserve account at the beginning and

16 at the close of the previous one-year period.
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(c) The board of directors executes a loan agreement that specifies the principal

amount of the loan, the time period for repayment of the loan and the initial rate of

interest on the loan and that contains a schedule of monthly amounts for the

repayment of loan principal and the payment of interest on the loan.

(d) The rate f’ to m erest on the loan is equal to at least 2 times the prime lending

rate, as reported by the federal reserve board in federal reserve statistical release H.

15, and is adjusted annually.

(e) The term of the loan is not longer than 7 years.

(f) The amount of the loan is not greater than 40% of the total value of the

reserve account at the time the loan is approved under par. (a).

(g) There is no other loan from the reserve account outstanding.

****NOTE: Do you want to specify how the board repays the loan? I assume it would
be with assessments against unit owners. Does it make sense for the unit owners to
approve a loan to the board that they have to pay back themselves, with interest
(especially considering that the loan seems to be for the same purpose as under sub. (3) 6
(a), for which the board does not need to obtain a loan, and considering that the unit
owners may also under sub. (3) 6) approve the use of the reserve fund for other purposes
without a loan). Maybe I’m missing something here but, unless loans can be used for
purposes other than the purposes authorized under sub. (3) (a) anyway, why even
authorize loans?

J

(5) REPORTING REQUIREMENTS. (a)
%Mq~,-

9
associatio3shall annually provide to

7
the department of financial institutions and to each unit owner a report on the

2. The amount and source of funds added to the reserve account during

previous one-year period.

the

!



1

cl2

3

4 (b) Failure of the association to submit the report to the department of financial

1999 - 2000 Legislature LRB-374lfP2 p ’
PJKxmhxnrc
SECTION 7

3. The amounts expended from the reserve account during the previous

one-year period and a description of the purposes for which amounts were

expended.

institutions as required under par. (a) shall subject each unit owner to a forfeiture

of $50 for each day of violation.

****NOTE: Who do you want to enforce this forfeiture requirement? Without explicit
language, it is not clear that DFI would have the responsibility or authority to do so.
Under s. 978.05 (2), enforcement of the penalty  would appear to be the responsibility of
the county DA. A suggestion was made that it might be more appropriate to file (or
record) the report with the county register of deeds. The report would certainly be more
accessible and other condominium documents are recorded with the register of deeds.

CT16

17

18

19

20

(6) AUDIT Upon the written request of any unit owner, the board of directors

audit&rthe reserve account and provide the results of the audit to

the requesting party. The board of directors may require the requesting party to pay

the reasonable c

SECYXON 8. 703.24 of the statutes is amended to read:

703.24 Remedies for violation by unit owner or tenant of a unit owner.

If any unit owner fails to comply with this chapter, the declaration or bylaws, &if

anv tenant of a unit owner violates anv rule or bylaw of the association or anv

condition or restriction set forth in the condominium declaration, the unit owner may

be sued for damages caused by the failure or for injunctive relief, or

both, by the association or by any other unit owner.

SECTION 9. 703.315 of the statutes is created to read:

703.315 Lease ok rental agreements. Any agreement for the lease or rental

of a unit shall comply with s. 704.50 (2).
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6 SECTION 11. 703.33 (1) (d) of the statutes is amended to read:

7 703.33 (1) (d) A copy of the projected annual operating budget for the
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18 SECTION 13. 703.33 (2) (b) (form) 2. of the statutes is amended to read:

19 703.33 (2) (b) (form) 2. Bylaws. The bylaws contain rules which that govern

20 the condominium and e&&affect  the rights and responsibilities of unit owners.T h e

21

* 22

SECTION 10. 703.33 (1) (cm) of the statutes is created to read:

703.33 (1) (cm) A statement of the rights of the purchaser regarding the lease

or rental of the unit, including any restrictions or conditions on the lease or rental

of units, together with a reference to any provision in the declaration, bylaws or rules

rental of units by unit owners.

condominium

monthly payments by the purchaser for assessments, including: anticipated

contributions bv the nurchaser  to reserves, and the estimated monthly charges for

the use, rental or lease of any facilities not part of the condominium.

SECTION 12. 703.33 (1) (em) of the statutes is created to read:

703.33 (1) (em) A statement as to whether the seller is aware of any pending

litigation involving the association along with a reasonably detailed description of

the nature of the litigation.

bylaws begin on page . . . . . .

SECTION 14. 703.33 (2) (b) (form) 4m. of the statutes is created to read:
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1 703.33 (2) (b) (form) 4m. Rental rights. The right of a condominium unit owner *

2 to rent or lease the unit to a tenant may be subject to certain restrictions or

3 conditions. Any such restrictions or conditions begin on page . . . . . .

4 SEC-IION 15. 703.33 (2) (b) (form) 6m. of the statutes is created to read:

5 703.33 (2) (b) (form) 6m. Pending litigation. A condominium association may

6 sue or be sued. A description of any pending litigation involving the association

7
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10
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17 SECTION 17. 704.50 of the statutes is created to read:

18 704.50 Condominiums. (1) In this section:

19 (a) “Association” has the meaning given in s. 703.02 (lm).

20 (b) “Condominium” has the meaning given in s. 703.02 (4).

21 (c) “Declaration” has the meaning given in s. 703.02 (8).

22 (d) “Unit” has the meaning given in s. 703.02 (15).

23 (e) “Unit owner” has the meaning given in s. 703.02 (17).

24 (2) Every agreement for the rental or lease of a condominium unit shall be in

25 writing and shall contain all of the following:

begins on page . . . . . .

SECTION 16. 704.02 of the statutes is created to read:

704.02 Special provisions for condominiums. In this chapter, if the

premises are part of a condominium, all of the following apply:

(1) Any reference to a “conditionn, %ovenanV or “provision” of a tenant’s Yeasen

or “agreement” includes any rule or bylaw of the condominium association and any

provision of the condominium declaration.

(2) Any reference to “landlord” includes the board of directors of the

condominium association and any person who has entered into a management

contract with the board of directors under s. 703.10 (2g).
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SECTION 17

(a) A statement that the unit owner, the board of directors of the association

or an agent of the board of directors may terminate the tenancy if the tenant violates

any rule or bylaw of the association or any provision of the declaration.

(b) An appendix containing the rules and bylaws of the association and’the

condominium declaration.

(c) A provision stating that the tenant acknowledges receipt of and agrees to

abide by the association rules and bylaws and the provisions of the declaration.

(d) The address and telephone number of the unit owner.

(3) Unless s. 703.10 (2g) (b) applies, within 5 business days after entering into

an agreement for the rental or lease of a unit, the unit owner shall provide a copy of

r

J+ihM9&  II -I\ lY
the agreement to the association. The association shall keep a copy of any rental or

e association with his or her telephone number as

soon as possible after the tenant enters into possession of the unit and shall notify

the association if the telephone number changes.

(END)





Section #. 703.16 (2) of the statutes is amended to read:

703.16(2) FUNDS FORPAYMENTOFCOMMONEXPENSES OBTAINEDBYASSESSMENTS. Funds forthe

the creation of reserves fnr

nts against the unit owners in proportion to their percentage

interests in the common elements or as otherwise provided in the declaration.

1

kahlepj(lrbunxl1) Tue-Nov-23-1999 458 pm
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INSERT ii-11

1 Ifs. 703.10 (2g) (b) appliesfwithin 5 business days after entering into an agreement

2 for the rental or lease of a unit, the person under the management contract with the

3 board of directors shall provide a copy of the agreement to the unit owner.

(END OF INSERT 11-11)



DRAFTERS NOTE
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LEGISLATIVE REFERENCE BUREAU

\ R && How do you want these provisions to apply to small residential condominiums (no
more than four units)? You will need to review s. 703.365. Under current law, a
declaration for a small residential condominium need not contain the information

*
required under s. 703.09 (1) (g), which was amended in this bill to include rental
restrictions. Do you want s. 703.10 (Zg) to apply? (See especially s. 703.365 (3) (c).)
Do you want s. 703.365 (8) to be amended to cross-reference s. 703.33 (1) (a) to (em)?

7 c % How do you want to handle the applicability of these new provision? See s. 703.38
by way of example.

Pamela J. Kahler
Senior Legislative Attorney
Phone: (608) 266-2682
E-mail:  Pam.Kahler@legis.state.wi.us
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November 29,1999

1. How do you want these provisions to apply to small residential condominiums (no
more than four units)? You will need to review s. 703.365. Under current law, a
declaration for a small residential condominium need not contain the information
required under s. 703.09 (1) (g), which was amended in this bill to include rental
restrictions. Do you want s. 703.10 (2g) to apply? (See especially s. 703.365 (3) (c).)
Do you want s. 703.365 (8) to be amended to cross-reference s. 703.33 (1) (a) to (em)?

2. How do you want to handle the applicability of these new provision? See s. 703.38
by way of example.

Pamela J. Kahler
Senior Legislative Attorney
Phone: (608) 266-2682
E-mail: Pam.Kahler@legis.state.wi.us
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Matthias, Mary-..-...-..--.... _ _____ _-..  _... -- .._ -.- _._.......  - ._.__ ._..._ _ -. _ - _. .- _____
From: LaFave, John

Sent: Tuesday, January 11,200O  7:47  PM

To: Matthias, Mary; Kelly, Judy

Subject: FW: Condominium Legislation

-----Original Message-----
From: Mike Theo [mailto:mtheo@wra.orgl
Sent: Tuesday, January 11,200O 6:43  PM
To: LaFave, John
Cc: Debbie Conrad; Bill Malkasian
Subject: Re: Condominium Legislation

John: -
Thanks for soliciting and considering our input. We would certainly
support
your request for a study. Let me know when the time is right. Thanks.

-----Original Message-----
From: LaFave, John <John.LaFave@legis.state.wi.us>
To: ‘jmurrayQwra.org’  <jmurrayQwra.org>;  ‘mtheoQwra.org’  <mtheo@wra.org>;
‘rikstaffQwra.org’  erikstaff Qwra.org>
Cc: Kelly, Judy <Judy.KellyBlegis.state.wi.us>
Date: Tuesday, January 11,200O 5:39  PM
Subject: Condominium Legislation

>I want to express my gratitude for the commentary that Debra Conrad
provided
>concerning my ‘preliminary bill draft’ on Condominium Law Revisions. I
>found  her comments to be very comprehensive and helpful. I take note that
>from the Realtors perspective there are some very worthwhile items in my
>bill draft, others that should be modified, and some that should be
>deleted.
>
>As you might know, with the input of others, I’ve been pursuing this
project
>for  a year now. It continues to be a very complex undertaking. I will
>certainly consider modifications to the bill following Ms. Conrad’s
>suggestions.
>
>It is late in the ‘99-l  00 session. I conclude that there is not
sufficient
>time to continue to refine this bill and introduce it and move it through
>the legislative process successfully by the end of March. I have decided
>not to introduce this bill at this time.
>
>When  the Joint Legislative Council requests legislato& ideas for
>Legislative  Council Special Study Committees this spring, I will be making
>a request for a Study to Revise the Condominium Statutes. I would
>appreciate it if at that time the WRA would write a letter in support of
>such  a study. If a condominium study is selected, I will do my part to

01/12/2000
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Ansure  that the Realtors voice is heard. Maybe a person such as Debra
Sonrad could serve on the study committee.
>
>If a condominium study is not chosen, then I will continue to work on this
Aegislation  and would introduce it as soon as it is ready to go in 2001.
>
>Thank  you for your assistance.
>
Sincerely,
>
Step. John La Fave
>Room  220-N
>P.O. Box 8952
>Madison, WI 53708-8952
>Toll-free  in Wis:l-888-534-0023
>Office:  (608) 266-0486
>Home:  (414) 357-7432
>Rep.LaFaveQlegis.state.wi.us

01/12/2000
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Matthias, Mary____ _- ___-_.  -_ ___ - _____ _ _. --- --- -- - -- -- .-.-_ ----_-_- __^ _ _.____ ____ __________. __. ____
From: LaFave, John

Sent: Thursday, January 13,200O 4:44  PM

To: ‘dconrad 8 wra.org’

cc : Matthias, Mary

Subject: FW: It is a GO for a bill concerning Condominium Budget & Reserve requirements

Importance: High

Debbie,

I took the liberty of telling John Poehlmann to give you a phone call after ii:00 a.m. Friday if he hasn’t heard
from you by that time. -- John La Fave

-----Original Message-----
From: LaFave, John
Sent: Thursday, January 13,200O 4:40  PM
To: John Poehlmann, Reserve Advisors; Ted - Reserve Advisors
Subject: It is a GO for a bill concerning Condominium Budget & Reserve
requirements
Importance: High

Dear John Poehlmann & Ted Salgado,

The Wisconsin Realtors Association (W.R.A.) has agreed to move forward with me on a bill regarding
Condominium Budget & Reserve requirements.

I have included an attachment of a FAX from Debra Conrad of the W.R.A. that contains her comments
concerning my preliminary bill draft. On pages 2 and 3 of her letter you will see her comments regarding
reserves (titled Section 8 - Budget & Reserve requirements). Please review her comments and questions.
She is supposed to call you tomorrow (Friday, l/14).  You might even consider preparing written responses to
her commentary that you can e-mail to her before, during or after your phone call.

(I will also be e-mailing to you separately a scanned document containing two pages from Attorney Jonathan
Levine’s comments about the ‘reserve’ portion of the preliminary bill draft. Please take into consideration his
comments.)

As I mentioned, we need to move quickly on this. I’m hopefully optimistic that a suggested bill draft could be
on its way to our Legislative Reference Bureau for bill drafting by the end of next week.

Thank you for your valuable contributions to this effort.

FYI --- Debra Conrad, WRA Director of Legal Services, phone l-800-279-1972, e-mail: dconrad@wra.org,
FAX: 608-241-2901. Call her after 1l:OO a.m.

Sincerely,

Rep. John La Fave
Room 220-N
P.O. Box 8952
Madison, WI 53708-8952
Toll-free in Wis:l-888-534-0023
Office: (608) 266-0486
Home: (414) 357-7432
Rep.LaFave@legis.state.wi.us

01/13/2000



John La Fave
State Representative
23rd Assembly District

TO:

FROM:

RE:

”

Cl In response to your recent request.

thought you might be interested in the enclosed

Capitol Ojjice Phone (608) 266-0486
Post Of/ice  Box 8952 FAX (608) 282-3623
Madison, WI 53708 Toll-Free I-888-534-0023

E-Mail: ReD.Lafave@legis.state.wi.us



JOHN
LA FAVE
&TATE REPRESENTATIVE
23RD ASSEMBLY DISTRICT

December 22, 1999

Debbie Conrad
Wisconsin Realtors Association
4801 Forest Run Rd., Suite201
Madison, WI 53704-7337

Dear Debbie:

Per our phone conversation, I am sharing with you a preliminary draft of legislation pertaining to
changes to Wisconsin condominium statutes. Also, I am including a memo about the bill written
by Mary Matthias, Senior Staff Attorney with the Legislative Council. One of our condominium
Workgroup members, Attorney Morton Grodsky, has already sent me a letter sharing his
comments about the bill draft. I’m including a copy of his letter.

_) /-
I look forward to seeing your comments about this bill draft. It would be great if you could send
your comments to me by January 6*. Feel free to speak with Mary Matthias about any aspects
of the bill or her memo. She can be reached at 266-0932.

Sincerely,

John La Fave
State Representative
23rd Assembly District

JLF/jk

OFFICE: P.O. BOX 8952 n MADISON. WI 53708 n (608) 266-0486
LEGISLATIVE HOTLINE: MESSAGES ONLY. NOT A DIRECT LINE W l-800-362-9472
n FAX (608) 266-7038 n HOME: (4 14) 357-7432 PRINTEO  ON RECVCLED  PAPER



M O R T O N M .  G R O D S K Y
AlTORNEY  AT LAW

9001 NORTH 76~~  STREET l SUITE 303

MILWAUKEE. WISCONSIN 53223
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December 17, 1999

State Representative John Lafave
P.O. Box 8952
Madison, WI 53708

In re: Condominium Legislation

Dear Representative Lafave:

I am in receipt of your most recent materials respecting the proposed Amendments to
Chapter 703, and thank you for your time and effort, as well as that of the Legislative
Council.

I do have a number of comments to make. I am not providing a copy of this, because I
presume you are most likely hearing from other people and will in some fashion organize any
comments or materials that you deem appropriate.

First of all, I do believe that the Rules should also reference small, residential condominiums;
except in such sections where this a reference to percentage voting requirements such as in
proposed 703.165.’

I do have several other comments with respect to the proposed legislation. I do believe that
the question submitted by the Legislative Council with respect to 703.165(3) and (4) is
appropriate. My suggestion might be to delete 4b which indicates that any amounts
borrowed are for repair or replacement. With respect to the reporting requirements of that
section, I think it is a good suggestion that perhaps these documents may be recorded in the
local Register of Deeds office. I question whether the District Attorney will have the time
or desire to become involved as a collector. Furthermore, I have many questions as to the
appropriateness of penalizing unit owners for the failure of a Board of Directors. To me, this
might have some constitutional overtones, but apparently the Legislative Council did not
reference this issue. Also, it would seem to be somewhat of a difficult task for the
appropriate party to obtain the names and addresses of all unit owners. It may be more
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appropriate and perhaps easier as a potential alternative to set up a separate system where the
District Attorney, should the District Attorney be involved, would schedule a hearing for the
Association whereby the officers or directors of the Association would have to appear
relative to compliance. If in fact there was no compliance, perhaps the Association would
be required to advise all unit owners that the Association was not in compliance. Then rather
than holding the unit owners responsible, the unit owners would obviously be pushing the
Association to comply.

I have major problems with subsection 6 and the audit requirement. I do not remember
discussing this item, but it seems incredulous that the request of one unit owner could require
a certified audit of a reserve account. I would think that if an audit is required, that perhaps
it be required by a majority vote of the owners and that in addition, that perhaps the audit
need not be certified so that the extra expense of a certified audit may not be required.

I am also very confused at section 10 and 11 wherein there is a discussion of a lease or rental
agreement, and there is mention that the statement of the rights of the purchaser regarding
a lease for the unit be included. A person who is leasing or renting is not purchasing. If you
are talking about a deed to the unit, then this might be a different story, but I do not
understand why a lease or rental agreement should discuss the rights of the purchaser of the Q
property. b

Should you wish to discuss this with me further, or desire to set up a meeting of the
Committee again to discuss any outstanding issues,‘1 will make myself available.

Thank you for all of your time and considerations.

Very truly yours,
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January 12,200O

Ms. Pamela J. Kahler
Senior Legislative Attorney
Legislative Reference Bureau
P.O. Box 2037
Madison, WI 53701-2037

Re: Wisconsin Condominium Act Bill

Dear Ms. Kahler:

Thank you for forwarding me the material and information you requested in
regard to the above matter.

As a member of the original group studying this problem, I appreciate your
keeping me involved in the legislative process.

In response to your questions concerning the applicability of the proposed Bill
to small residential condominiums in accordance with sec. 703.365, Wis. Stats., I am of the
view that the nature of this Bill should apply mainly to large condominium projects. Many
of the features of the proposed Bill, relating to such things as providing for capital reserves
to insure improvements and upkeep of building and structures and like, restrictions on non-
owner occupants of units, and other similar versions are, in my view, meant to apply mainly
to the larger condominium type developments. I would recommend that we hold off on
applying these proposed regulations to condominiums to smallresidential tenants until such
time as we see how it works and its affect on the larger units. If all goes well (and of course
we are hoping it will) then that will provide some sampling and testing to determine if the
legislation can be modified to apply to small residential condominium as well.

Over 75 Years of Quality Legal Service
1922 - 1999
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Ifyou have any questions concerning this matter or my comments, please don’t
hesitate to contact me.

Very truly yours,

GODFREY, NESHEK, WORTH,
LEIBSLE & CONOVER, S.C.

Robert C. Leibsle

RCL:cs

cc: Representative John La Fave J
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State Representative John La Fave
23ti Assembly District
P.O. Box 8952
Madison, WI 53708

Re: Preliminarv Draft of Condominium Legislation

Dear John:

As you know, I did not participate in the ad hoc committee which proposed
to you certain amendments to Chapters 703 and 704 of Wisconsin Statutes, and I
have had only a brief opportunity to review the preliminary draft which was
attached to the Legislative Reference Bureau note of November 29, 1999. But I am
glad to give you my own preliminary comments. As to each of the amendments,
I tried to use this analytical framework, more or less: Does the amendment
improve condominium homeownership by enhancing property values, or protecting
homeowner rights, or making condominium governance easier? Does the
amendment treat condominium homeowners different from other property owners,
and if the answer is yes, is there a justification for doing so?

Part of my concern in addressing these issues is that there has not, to my
knowledge, been a clear exposition, yet, of the problems which this legislation
seeks to remedy. I am aware that there are problems in some parts of the City of
Milwaukee, and possibly elsewhere, where condominium units have been unable
to maintain their values; some units, moreover, are primarily occupied by an aging
population which cannot afford to move out because of negative equity in their
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homes and their inability to “pay in” for a closing; and there is the demonstrated
issue of absentee ownership, which sometimes results in the “milking” of property,
as opposed to the investing and maintenance of a property. These problems
contribute to the deterioration of the condominium, and the social fabric of its
neighborhood. There are, of course, many more Associations which are well run
and I wonder how much legislation should be imposed on all of them to attempt to
remedy the problems of the fewer deteriorating Associations. Hard cases make bad
law. And, though there are never guarantees, what is the likelihood that the remedy
will work?

Section 1.

My comment is procedural: This section is a notice requirement. It requires
the Declaration of Condominium to state restrictions on rentals and the authority of
the Board or the management company to terminate the tenancy of a unit.

This section makes it harder to restrict rentals, not easier.

The bylaws are the proper place to contain a restriction on rental units and
indeed, Section 5 of the draft of bill states that rental restrictions may be placed in
the bylaws.

A Declaration of Condominium is substantially harder to amend than the
bylaws. In some Associations, it requires a higher percentage vote. In all
Associations, the ballot must be in writing, and the written consent is not effective
unless the homeowner’s mortgagee also approves. Section 703 -09(2), Stats. It
makes no sense to encourage a restriction in the bylaws and a much more difficult-
to-accomplish notice requirement in the Declaration. And as for notice, if a
purchaser does not read the bylaws, he or she is not going to read the Declaration.

Section 15 of the draft of bill provides that restrictions on rental will be set
forth in the Section 703.33 disclosure materials which every potential condominium
homeowner receives just before or after signing the Offer to Purchase. That is
where the notice belongs, not in the Declaration, where providing the notice will
be a substantial difficulty for no corresponding gain.
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As to this section and most of the others, there are a number of
constitutional, common law and fairness issues regarding implementation date of
the rule and retroactivity. For example, if this section were to remain, I would
certainly hope that an Association that has already amended its bylaws would not
have to go back and amend its Declaration.

Section 4.

Section 4 creates a new Section 703.10(2)(g) of the statutes which would
provide, among other things, the following:

. The bylaws may prevent non-owner occupants from serving as
directors.

. The bylaws shall provide that if a majority of directors are not owner
occupants, the Board of Directors shall enter into a contract for the
management of all units in which an owner does not reside; and

. The unit owner loses his or her right to rent or lease a unit; instead,
the management company stands in the shoes of the owner to rent or
lease.

This section has an attitude. The attitude is that absentee owners of
condominium units have less rights than absentee owners of other rental units.
Moreover, they cannot be trusted to rent out their own units. The attitude also is
that a management company will do better. The amendment also assumes that if
there is a problem with a landlord owner, a management company is better
equipped than the Board to deal with the problem.

My experience is there are good landlords and good management companies,
and there are ba-d ones. (Some management companies are like new restaurants.
You think you have a good recipe, so you open a restaurant. You manage your
own unit for rentals, so you open a management company.) Also, some owners
will discriminate in areas where the law says you cannot discriminate (race, lawful
source of income, family status) and some management companies discriminate,
too.
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I know of condominium associations in Walworth, Door and Vilas Counties,
for example, which are specifically marketed to provide that a homeowner will live
in the unit only part of the time, and rent it out the balance of the time. While the
rental is most typically performed by a management company, I do not think that
requirement should be imposed by law. And if I bought a unit in Vilas County near
where I fish, I would not want the legislature to take away my opportunity to serve
on the Board.

I want to emphasize that I believe that Associations that substantially limit
non-owner occupancy are doing very’ well for their future health. But this section
is anti-owner more than it is anti-rental. It says that the absentee owner can be
forbidden from serving on the Board, or even leasing his or her own unit; this does
not empower an Association to take care of its health. Rather, it passes the buck
to a management company (and then only for those units which are not owner-
occupied: I have never seen a condominium association which is part management-
run and part owner-run.)

I do believe it is appropriate to empower the Board of Directors (which can,
in turn, delegate the responsibility to a management company ifit chooses) to screen
rentals if they are permitted, and to require as a matter of law that all leases in the
condominium are subject to the condo governing documents; in my own practice
I have my client Associations require that the lease allow the Association to stand
in the shoes of the landlord for enforcement and eviction purposes and to seek
attorney fees from the tenant and the unit owner for violation; a statutory
amendment should also specifically give the Association standing in court to sue the
tenant based on the lease. This is important because the Association may not
otherwise have a direct contractual relationship with the tenant.

Section 5.

Section 5 provides that the bylaws may place restrictions on the rental or
lease of units, including prohibiting the rental or lease of units, limiting the number
or percentage of units that may be rented or leased or requiring Board approval
before entering into an agreement for rental or lease. I think the general premise
is excellent. That premise is to empower Associations to manage their own affairs
and, if they democratically choose to do so, to substantially restrict non-owner
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occupancy and absentee ownership. But I have some tactical and related problems
to this particular draft.

First, Section 703.10(3)  already provides that condominium associations may
restrict the use and maintenance of units and common elements.

I pose this question, not sure of the answer: Why should the power of the
Association to prevent rentals be singled out now? If it does not pass the
legislature, have we created a legislative history that an Association can nof prohibit
rental or lease of units? Many Associations have already taken this step, and I am
aware of no situation in Wisconsin where the provision has been overturned by the
courts. On the other hand, the Wisconsin courts have upheld rental restrictions, Le
Febvre v. Osterndorf  , 87 Wis.2d 525, 275 N.W.2d  154 (Wis. App. 1979) and
generally the power to amend condo documents. Newport Condominium
Association, Inc. v. Concord-Wisconsin, Inc., 205 Wis.2d 570, 556 N.W.2d 775
(Wis. App. 1996.)

A reasonable basis for including this provision might .be to educate or lead
homeowners toward the desired result of enacting rental restrictions, even though
that power is already found in the statutes, though more obliquely. Again, I pose
this question, unsure of the answer: Does this create more problems or less
problems?

.

For example, does the statute say that a Board may prohibit a grandmother
moving to Florida from renting the unit to her son? I think the language does state
that, but this was not the evil sought to be remedied. Will mortgagees and Fannie
Mae and Freddie Mac continue to finance if they are not made specific exceptions
to the no rental requirement.3 And should not the Association itself be an exception
to any no rental requirement in the event it takes a unit by foreclosure? Will
conventional financing be available if these traditional sources of money see rental
restrictions applying to them in the bylaws?

Moreover, may a Board impose the requirements on units currently under
lease, either requiring eviction immediately or forbidding the use of rentals after the
current tenant moves out? None of these questions are answered, though the statute
purports to empower a Board to make a simple across-the-board limitation.
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Wisconsin law is very clear that no restriction on real estate will be enforced by the
court, irrespective of what the bylaws say, unless it is reasonable under the
circumstances. Le Febvre v. Osterndorf, supra.

I am quite certain an Association cannot come along and ki&out the current
tenants on the strength of a bylaw amendment. But perhaps, the Association could
prohibitfiture  rentals by the current owner based on a bylaw amendment; even as
to this, the law is unclear, but if it passes constitutional scrutiny, why not empower
the Association with this specific provision?

Section 7.

I believe the intent of this amendment can be more clearly stated: A unit
owner’s obligation for assessments or installments thereof is an independent
covenant, running with the land, not subject to offset or counterclaim by the unit
owner, unless said offset or counterclaim is reduced to judgment or admitted.

Section 8.

Section 8 mandates the creation of a reserve account and, among other
things, requires the Board of Directors to go through an annual eight-point
evaluation including long-range planning and requires an annual detailed accounting
to the Department of Financial Institutions; it also imposes restrictions on the ability
of the Board in using reserve funds.

I wonder how much study has gone into this issue. I am aware of one
nationwide review of state requirements on reserve funds. Forty-one states
(including Washington, D.C.) were looked at. Only twelve of them, less than one-
third, had any reserve requirement. A number of the states that do have reserve
funding requirements allow the Association to opt out, e.g., Illinois and Florida.
Others require reserve studies but not funding.

At least one state, Illinois, apparently has imposed on the developer/declarant
the requirement of starting a reserve account, a vital point if you are going to
mandate a fund.
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Also, I know what some of my clients will say: Why are they not treated
like other homeowners? A single family homeowner who has to rebuild his/her
roof has two ways to finance: Dip into the rainy day reserve fund, or go out and
borrow the money. Why shouldn’t an Association have this option? Why should
an Association be saddled with onerous reporting requirements, and even
confiscatory forfeitures? I have a problem with penalizing Board members for late
reporting. Boards of Directors are comprised of lay people who normally bought
condominiums to avoid hassles, and they undoubtedly have ended up with more
hassles, by agreeing to serve without compensation in their homeowner
associations. The idea that the government would fine them for late reporting is
unpleasant.

What about the Association that perceives that it cannot afford a reserve
fund? Or the Association that has 150 families and sets aside $5,000.00  per year.
Is this worth the reporting requirement? What is the appropriate formula for a
fund? And what obligation is there to replenish it? How do you enforce any
requirement beyond fines against volunteers?

When I assist a client in purchasing a condominium unit, I review the
budget, and the absence of adequate reserve funding is always a red flag worthy of
more discussion. Reserve fund financing is prudent financing. But I think more
study is required to determine whether the reserve requirement should have an opt
out and whether the reporting requirement is anything more valuable than a
bureaucratic overlay. I would like to see the experience of some of the states which
currently have reserve fund mandates.

Also, there may be other approaches for problem condominiums. For
example, it is undoubtedly the fiduciary duty of a Board of Directors to provide for
the physical upkeep and safety of its Association. In that regard, its duties are
analogous to that of a landlord. If those duties are not discharged, a homeowner
or a municipality can use the courts to require the duty to be discharged. Thus, I
have seen owners sue Associations to effect capital improvements and I have seen
the City of Milwaukee attempt to hold an Association responsible for the
deterioration of the condominium physical plant. I also noted that these efforts
were not necessarily easy or successful or well executed and it may be a good idea
to have legislation which empowers derivative actions (by homeowners against their
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Boards) and direct actions by municipalities, subject to due process limitations.

I have one additional concern regarding the condominium draft. That
concern is that it is not likely that we will be able to get the attention of the
legislature with respect to improvements of Chapter 703 on numerous occasions.
If amendments are offered, I would propose a consideration of issues that affect
condominium homeowners on a statewide basis. Additional issues might include
the relationship between the developer/declarant  and the homeowner Association
during the period that the developer/declarant runs the Association and later;
liability for financial accounting and construction quality defects; reporting
requirements on resales; the ability of the Association to secure police assistance in
enforcing parking restrictions (this is particularly an issue in your assembly district,
.and I will be contacting you on this separately); and a big issue, nationwide,
referred to as “load shedding”: To what -extent can the developer and the
municipality, negotiating a development agreement, agree between themselves to
require the homeowner Association to assume certain municipal service obligations
which would otherwise be performed by the municipality, such as snowplowing,
garbage removal, and even police services? To what extent may the municipality
demand of the developer a lesser quality, say, of roads, than it demands for other
developments?

I am not suggesting these issues are urgent, but I do think the opportunity to
look at revisions to Chapter 703 might be considered more broadly.

I hope I will have the opportunity to study and be of further assistance to you
in your effort to enhance condominium homeownership. Thank you for your
inquiry.

Ver truly yours,A

JBL/dms/  1102000926. wpd
cc: Mr. Roger Raasch
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Matthias, Mary - ._._ - ._ .-- ___ ..---__  __ _ _ _- _ _ _ .._ _ . . . . ___
From: LaFave, John

Sent: Wednesday, January 05,200O 9:05 PM

To: Matthias, Mary

Subject: FW: Condo Legislation

-----Original Message-----
From: John Poehlmann  [mailto:john@reserveadvisors.com]
Sent: Wednesday, January 05,200O 6:08 PM
To: John LaFave
Subject: Condo Legislation

Hi John:
Here are Ted and my comments to the suggested legislation.

Drafters Note: 1st note, page 6, between lines 11 and 12. She’s absolutely right. It
doesn’t make sense. Point (b) on line 10 should be removed. The borrowing would
certainly be for a purpose otherthan reserve purposes or they wouldn’t be borrowing it.

Top of page 7: I don’t think we need to specify how the board repays the loan. it could be
from normal monthly assessments or some combination of assessments and bank loan or
a one time special assessment. I think the unit owners should be involved in the process
because the board is taking the unusual step of using reserve funds for purposes other
than for which those funds were intended.

Re: 3rd note found beneath line 14 of page 7: No strong opinion on this. It seems to make
more sense that the county DA enforce the penalty, I’m clearly not knowledgeable about
this.

Regarding the Memorandum: Page 4, point b. Suggest change language to state, “...of all
major components subject to repair or replacement before the entire development wears
out”. Reason is that some common elements have longer lives than 20 years but need to
be included in the reserve study, i.e. cedar shake roofs, which last 30-35 years or concrete
sidewalks that can last up to 60 years but often need partial replacements where the walks
are shifting and settling.

Page 4, point c: suggest deleting the word ‘other’. Other than what? I don’t understand.
Perhaps it should say ‘I... of all common elements subject to repair or replacement during
the life of the development.”
Page 4, point e is redundant of point c. Suggest delete point e.

That’s it, all my comments. Thanks for the opportunity to respond. We’re happy to discuss
further. Ted and I look forward to hearing more as we move forward with this very
beneficial legislation.
Regards,
John

0 l/06/2000
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State R.epresentative Job LaFave
P.0. Box 8952
Madison, WI 53708
BY FAX

Re: Condominium Law Revisions - Preliminary Draft

Dear Representative LaFave:

Thank you so much for the opportunity to review the preIiminary draft oftbe condominium law revision
legislation. We can see that a lot of time and effort must have gone into formulating this initial draft. The
Wisconsin REACTORS”  Association (WRA) is happy to see the provisions regarding the reserve fund
requirements. We do, however, have some observations and questions we thought we might share with you.

Small Residential Conc@nini~s.  The small residential  condominiums should definitely be subject to the
reserve and budget requirements and the disclosure of any rental restrictions.

Applicability- It seems that all condominiums, both present and future, should be subject to the budget and
reserve requirements as soon as possible. The rental restrictions, on the other hand, would seem better
implemented  only in a way that gives unit owners and purchasers plenty of advance notice and due process,
and gives existing condominiums plenty of time to amend their documents to incorporate these provisions,
should they choose to do so. All new condominiums, on the other hand, may incorporate the appropriate
provisions in their initial documentation.

~ECI’ICIN  1.5 703.09(1)(g)  Restrictions Regarding the Rental and Lease ofunits. We certainly agree that
any reshictions  on a unit owner’s ability to rent his or her unit should be disclosed, but as is set out below, we
disagree about how far those rentA restrictions  should go. For instance, having the condominium board of
directors assume the role of the unit landlord may bring extreme liability and financial risks to the
condominium association.

SECTION 2.4 703.10(2)(d)  Manage. We believe that the existhg reference to a “manager or managing
agent” was intended to refer to a manag& for the association and the common  elements, while the reference to
@g)(a) is with regard to a rental property manager for nonresident unit owners. The dr& language suggests
that this is the same thing and it is not - perhaps this needs to be tweaked to clarify the meaning.

~EC’JXIN 4, #703 _ 1 O(2g)  Residency Requirements  for Board of Directors & Use of a Unir Manager.
Permitting condominiums to limit directors to unit owners who reside in their units is fine. Permitting
condominiums to have a bylaw provision requiring the retention of a rental property manager for nonresident
unit owners is also acceptable, but mandating such a provision, we think, is going too far-

While we are sympathetic to the concerns witi absentee unit owner-landlords in some MiIwaukee area
condominium projects, those concerns certainly do not exist statewide in residential condominiums. We also
imagine that such provisions would be totaIly unacceptabfe in a commercial condominium, a dockominium

REALTORg  is b regi&red mark which ideniifles  a professional in real estate who subscribes to a
strict Code of Ethics as a member of the NATtONAL  ASSOCIATION OF REALTOR9
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project., a vacation-home condominium [units are not permanent residences of most unit owners], or a
condominium project designed to be a residential rental project from its inception [unit owuers buy however
many units or buildings that they want for rental proper&y - they either personally manage or retain their own
property managers].

This draft indicates that the unit manager steps into the shoes of the unit owner-landlord. This would include
all responsibilities for everything pertaining to the unit such as lead-based paint disclosures, testing and
abatement; electric problems; furnace problems; etc. We assume that this service will be cxpsnsive. And who
is going to pay for this unit manager - alJ unit owners or just the nonresident  unit owners?

Who is going to dictate the terms md conditions of this unit manag= contract, and who will set the rents,
choose what kind of tenancy to have and what type of rental agreement or lease form to use, determine
po]Icies for late payments, determine the length of the lease term and any extensions, decide if the tenant can
hang pictures on the wall, make sure that tile tenants don’t cause disturbances, estabkh  screening policies for
handling rental applicants in an even manner so as to avoid fair housing discrimination complaints, make sure
that the carpets get cleaned, etc.

So iftim is a unit manager, which depends upon the number of directors who reside in their units beyond
my control], then thr: board is going to enter into a property management contract for any units that are rented.
If, for whakver reason, whether deliberate  or random or beyond my control, I decide to rent my unit, I forfeit
all of my rights with respect to the unit while it is a rental unit with the unit manager taking over aII of my
rights and responsibilities and liabilities. I did not wntr& with this unit manager so I have no input about any
terms or conditions or the amount of the rent, assuming I’m still entitled to receive my rent My only “crime”
is that I choose to tent my unit While this may seem reasonable to the unit owners in those projects having
such terrible difficulties with absent unit owner-landlords, WC arc concerned that the rest of the state may
think this apparent nullification of private property rights is a csse of overkill.

Perhaps it would be more reasonable to permit condominiums, on au optional basis, to adopt some sort of
system that allows all directors who reside in their units, or all unit owners who reside in their units, to decide
whcthcr to enter into a contract with a unit rna!q&- Unftinately,  that still doos not ad&ess the problem of
the unit ownc~ losing all control over the terms and canditions  and implementation  of any lease or rental
agreement

f&XXION 5. $703.10(3)  Restrictions Regarding the Rental and Lease of Units. Having such rental
restrictions and prohibitions as optional bylaw provisions is acceptable.

SECl’I0N 8. 5 703.165 Budget and Reserve Requirements. We applaud the inclusion of these provjsions in
this proposed kgislation because projects without adequate  fiturc planning and reserves hurt everyone
involved. One comment the WRA has in this section pertains to the language used in Q 703.165 (2)(c). We are
not certain what the distinctions are between the items I -5, and why such distinctions are being made. Why
are major components witi a remaining useful life of less than 20 years that the association has the duty to
repair or replace being separated out from all other common elements? Why not just list alI common element
components, their remaining useful lives, and the repair/replacement costs? Are there supposed to be any
common element components (with the poss~&lc exception of some limited common elements) that the
association is not responsible for maintaining? This section seems a bit confusing.

With respect to the borrowing fkom reserve funds provisions, we are not certain whether these provisions are
necessary. We understand  that the unit owners might, upon occasion, want to use the money in the reserves
for a different purpose but not have a sufficient vote for the 75% required in the draft $703.165(3)@),  so they
go to the borrowing provisions that only require a 51% vote. Borrowing may be a good concept because it
clearly signifies that the different use of the money is short-term and has a cost associated with iL It also
could be helpful if there is a shortfall in the operating budget due to, for example, excessive snowfalls, such
that the unit owners want to borrow from tic rcsmes  to pay for February snow removal, and will repay the
reserves with money to be recouped in the next budge1 cycle. But who is paying interest to whom on such a
loan? It seems that the unit owners uItimately pay. Wouldn’t it be simpler for the unit owners to vote to use

2
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part of the reserve funds (75% vote) for a different purpose, ar have the board of directors levy a special
assessment again& the unit owners to oover the snow removal bill (making sure that next year’s budget
includes additional operating fimds or reserves for snow removal).

With respect to the reserve fund reporting requirements, we tend to agree with Attorney Grodslcy that filing
with the Department of Financial Institutions and enfoxement  through the District Attorney arc not practical,
and a recording witi the Register of Deeds may make better sense. We also agree that fining uuit owntx-s for
the neglect of the board of directors is inappropriate - what immediate control do the unit owners have over
tbe board and do we want to encourage  unit owners to interject themselves  into the workings of the board?

On the other hand, any provisions encouraging audits would seem to be beneficial. If the unit owner wants to
pay for an audit, let them have the power to request it.

SECTION 9. $703.24 Unit Owner Responsible for Actions of Tenants. It seems reasonable to hold the unit1
owner-landlord responsible if a tenant violates any ccndominium  nrles,  bylaws, or declaration provjsions, as
long as compliance with tbosc rules is made part of the rental agreement and as long as it is the unit  owner-
landlord and not unit manager or board of directors who is rcsponslble  for the tenancy. It woufd be gross?y
unfair (if not illegal) to hold the unit owner responsible ifthe unit manager has assumed all of the duties,
responsibilities, and liabilities of the unit owner-landlord under the dr& unit manager provisions
[§703-10(2g)]-

SECTrON 10. $703.315 Leases and Rental Agreements. We would advocate placing all provisions relating
to rental agreement and lease requirements in this section and not putting them in Wis. Stat. Chapter 704.

!!$IK!TION 17.4 704.02 Landlord-Tenant Definitions. We have commented above about tlx difficulties we
foresee in having the unit manager step into the shoes of the unit owner-landlord. We fmd it even more
difficult to imagine why any condominium association would want to take over all of the duties,
responsibilities, and liabilities of being a landlord.

With respect to these definitions, is the board of directors always the IandIord along with any unit manager, or
only if them isn’t a unit manager? Is the board of directors a landlord along with the unit owner? So there
would aIways be at least two parties with the furl and complete authority to act as landlord? Sounds like
trouble and a lot of potential liability!

Although this may be an extreme example, we would lmaglne that the attorney for the child with lead
poisoning would be delighted to fmd that he or she can sue not only the unit owner-landlord, but also the unit
manager and the condominium board of directors. Does anybody really want to have associations take ou the
job of being unit landlord or property manager? We suggest that this section be deleted.

%$.!TIQN  18. !J 704.50 Landlord-l’enant Provisions for Condominium Uniti.  We would also suggest that
this section be deleted and that any provisions of this nature appear iu 5 7033 IS. It would be fme if
condominiums wete given the option to include requirements~~ their documents mqutig a written rental
agreement or written least. And it makes sense to require a rental agreement or lease provision requiring the
tenant to abide by all applicable condominium rules, bylaws, and declaration provisions, and to require tbat
the tenant be furnished with a copy of those documents. But to say that the association board of directors can
terminate the tenancy, regardless of whether the unit owner is a local responsible landlord or whether the unit
owner has a responsible local property manager, seems Iike overreaching, as we have pointed out above

A provision for the unit owner to provide the association with a copy ofany rental agreement or lease seems
reasonable, but asking for the telephone number sounds like a privacy rights inftigement  - there is no law
requiring any tenants in any other situations to provide their telephone numbers.

We can’t help but think that there must be a way to address the existing problems for the trouble-spot projects
without overburdening the rest of Wisconsin’s condominiums. It would be desirable to avoid my mandatory
provisions that won’t be of any bcuefit  and may have negative consequences in unintended ways. The

3
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controls and the remedies should be aimed at the bad actors and not the innocent bystanders who may be
pulled in while painting with such a broad brush. Might there be some way to set up a procedure where if
there have been documented problems with tenants violating condominium rules etc. that the resident unit
owners be allowed to take some action: if upon notice to the unit owner, the unit owner does not take action,
then notice to terminate tenancy is filed ifnecessary  to protect the condominium and/or the other unit owners.
This would have to be strictly limited, and the resident unit owners may want some type of immunity that
would have to be conditioned upon their acting within some narrowly drawn boundaries.

Proposal Regardimp; Unavailability of Disclosure Docutncnts. We have enclosed herein, for your
consideration, a proposal for an amendment to 5 703.33 that addresses problems frequently encountered in
condominium &it sales transactions. Specifi&ly, this proposal  addres&s the sce&io where the unit seller
and /or the condominium association cannot produce the required  disclosure materials on a timeIy basis, or
they cannot produce them at all.

Under currcnt law, the purchaser’s right to rescind arguably is triggrecl only upon the receipt of aU required
disclosure documents [5703.33(4)],  which causes a great deal of confusion if the purchaser has not reccivcd
all of the documents. The purchaser may be put in a corner where his or her &ht to rescind is in doubt, even
though he or she has not received the required documentation. The purchaser may then proceed to close
without ever having his or her rights enforced or may be forced to find another way to get out oftho
transaction. Many REALTORS’ report that that condominium unit sellers often do not have all of the ,
required disclosure documents and the condominium association either does not have them or is unable to
produce them in a timely mauner.  This tends to happen more often in smaller projects where the association is
only loosely administered by the unit owners.

This proposal changes the bold-faced waznings on the cover sheet to the disclosure materials to list tbc
required condominium disclosure documents so that a unit purchaser will be more readily aware of exactly
what documents he or she is supposed to receive. The unit purchaser is aJ.so advised that he or she will have
the chance  to request any missing documents. A new provision is proposed [draft $703.33(3)]  that gives a uhit
purchaser who has not received all of the required disclosure documents 5 days in which to give the unit seller
notice rcqucsting the missing documents. The seller, in turn, has 5 days to supply the missing documents. The
unit purchaser then has 5 business days fkom the earlier of the receipt of the missing documents or the seller’s
deadline for providing the missing documents in which to give a notice of rescission. This gives the unit
purchaser the ability to dccidc  whether he or she will proceed if any document is missing instead of being left
in a quandary over rescission rights and the ability to receive required documents.

We have also enclosed, for your reference, a copy of the WRA’s Legal Update publication from December
1999, which discusses recent revisions to the condominium unit listing contract and offer to purchase forms,
as well as other condominium issues of concern to real estate agents.

Please do not take atiy of these comments as an oficiat WRA policy stance-this is only a bill draft and we
are only offering feedback at this time. These aren’t easy issues to address! We would be happy to discuss any
of our concerns with this draft with you at your convctience.

Sincerely,

MM
Debra Pctcrson Conrad
WR4 Director of Legal Services
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70333 Disclosure requirements.
(1) Material to be furnished by seller to purchaser  before closing. Not later than 15 days prior to the

closhrg of the sale of a unit to a member of the public, the seller shall furnish to the purchaser the
foliowiIkg:

(a) A copy of the proposed or existing declaration, bylaws and any rules or regulations, together with an
index of the contents.

(b) A copy of the proposed or existing articles of incorporation of the association, ifit is or is to be
incorporated.

(c) A copy of any proposed or existing management eontrac~ employment contract or other contract
&ecting the use, maititcnanco  or access of all or part of the condominium to which it is anticipated the
41 owmxii  u1 lh assooiation  will be a party follawillg closing.

(d) A copy of the projected annual operating budget for the condominium including reasonable details
concerning the estitnated monthly payments by tbe purchaser for assessments, and monthly charges for
the use, rental or lease of any facilities not part of the condominium.

(e) A copy of any lease to which it is anticipated the unit owners or the association will be a party
following closing.

(f) A description of any contemplated expansion of the condominium with a p”eneral description of each
stage of expansion and the maximum number of units that can be added to the condominium.

(g) A copy of tbc floor plan of the unit  together with the information that is necessary to show the location
of the common elements and other facilities to be used by the unit owners and indicating which facilities
will be part of the condominium and which facilities will be owned by others.

(2) Disclosure form. The materials requhcd in sub. (1) shall be delivered to a prospective purchaser witb
cover shee< index and tables of contents as prescribed in this section. A cover sheet and index shall
precede all other materials required in sub. (I). A table of contents shall precede the section to which it
applies.

(a) Cover sheet. A cover sheet shall be of the same approxhna% size and shape es tile majority of the
disclosure materials required  in sub. (1) and shall bear the title “Disclosure Materials” and shall contain
the name and location of the condomlnlum,  the name and business address of the dcclarant,  and the name
and business address of the de&rant’s  agent or, if the seller is not the declaran< the name and address of
the seller. Following this infkmaliun, but se@ule: Jium it, theru shall appear on the ftunt of the oovf~
sheet 3 stntements  in boldI= type, or capilal letters no smallor than the largest type on the page, in the
following wording:

1. THESE ARE THE LEGAL DOCUMENTS COVERING YOUR RIGHTS AND RESl?ONSD3~TlES
AS A CONDOMINlUM OWNER. JF YOU DO NOT UNDERSTAND ANY PROVlSlONS
CONTAINED lN THEM, YOU SHOULD OBTAIN PROFESSIONAL ADVICE.

2. THESB DISCLOSURB MATERIALS GIVEN TO YOU AS REQUIRED BY LAW MAY BE
RELIED UPON AS CORRECT AND BINDING. ORAL STATEMEN’I-S  MAY NOT BE IXGALLY
BINDING.
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3. THBSELLERS CONDIMINRJM DISCLOSTJRE DUTIES CAN BE FOUND AT WIS. STAT. 8
703.33, WCH STATES THAT;

7f73.33 Disclosure requir-.
(1) Material  tv be fkrnkhed h-v se&r iv pu~haser  befoe  clvshtg.  Not la&r than 15 days prior to

the closing  of the sale of a unit to a member  of the public, the seller shallfurnish  to the purchaser the
followin&-

(a) A cow of the proposed or ex@ting  declarcrtion,  bylaws and any r&es or rqulatiom,  together
with an index of the eontents.

(c) A copy of any proposed  or existiqg  management cvntract8 employment cotrlracl  vr .other  contract
* aflectinR  the ufe, maimtenance  or access of all or pwt qf the condominium to which it is anticipated

details concerning the estimated monthi’y paymemts  by the pzrrchaper  for msessments, and montMy
charges for the use, rental or lease of any @cilities  not part qf the condominium.

fe) A cow of any lease  to which it is anticipated the unit owners or the assoc@#ion  will  be a parly
~OllOWiil~  closing

fl A description  of any contemplated  expansion qf the condominium with a ReneraI  description tqf
each stage of expansion and the mmimwn  number  of wails that  can be added to the condominium.

1ocaGon  of the cqrqon  elements and other facilities to be used by the unit owners and indicaritzg
which.facilities  will be part of the condominium and which facilities will be owned by others-

(2) D&&sure form The materials required in sub-  (I) shall be delivered to a prospective purchaser
with cover sheet, index and tables of contents a7 prescribed in this section-  A covey  sheet and index
shallprecede all other materials required in sub. (1). A table of contents shall precede the section to
which it applies.

YOU MAY AT ANY TIME WITHIN 5 BUSINESS DAYS FOLLOWING RECEIPT OF ALL
AVAILABLE ZHJZSE DQCXJME~,  OR FOLLOWINGNOTICE OF ANY MATERIAL CHANGES
IN THESE DOCKS, CANCEL IN WRITING THE CoNTRAm OF SALE AND RBCBIVB A
FlTT,Ta REZUND OF ANY DEPOSITS MADE. IF SELLER DELIVERS LESS THAN ALL OP THE

~SREO~~F~-YOUSHAU~V~5DAYSr;(
- --- --
DOrn ,m,-a.--__ -- -_-.-.-, - - . .~~~~~ XLOWING RECEIPT OF THE
DO-S TO DELlVER A REQUEST FOR ANY NLISSMG  DOCUMENTS YOU ARE
ENTITLED TO REVJ-EW. THE SELLER SHALL PROVIDE ANY REQUESTED DOCUMENTS
WITHTN  5 DAYS OF RBCElPT  OF YOUR REQUEST. YOU MAY, AT ANY TJME WITHIN 5
BUSINESS DAYS OF -I-HE EARLIER OF THE RECEIPT OF THE REQUESTED DOCUMENTS
THE DEADLINE FOR DELIVERY, CANCEL IN WRITING THE CON’JXACT OF SALE AND
RECEIVE A FULL REFUND OF ANY DEPOSITS MADE.

OR

(6) Index. Following the material required in par. (a), there shall appear an index of the discbsure
materials. An index may begin on the cover sheet, if space permits, and be continued on the first and
subsequent pages immediately following the cover sheet or may begin on the fii page immediately
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following the cover sheet and continue on subsequent pages. An index shall be in substantially the
fi3lI0win$  form:

The disclosure malcrials the seller is required by law to provide to each prospective condominium
purchaser contains the following documents and exhibits:

1. Declaration. Tbc declaration establishes and describes the condominium, the units and the wmmon
areas. The declaration begins on page . . . . . .

2. ByIaws. The bylaws contain rules which govern the condominium and effect the rights and
responsibilities of unit owners. The bylaws begin on page . . . . . .

3. Articles of incorporation. The operation of a condominhrm is governed hy the association, of which
c;w;l~ urlil UWII~ is a umube~. Powas,  d&Xi, Ed upaatiou  of aa association WC spC&kd in its
articles of incorporation. The articles of incorporation begin on page . ..-

4. Management or employment contracts. Certain services are provided to the condominium through
contracts with individuals or private firms. These comtacts begin on page . . . . . .

5. Annual operating budget. The association incurs expenses for the operation of the condominium
which are assessed to the unit owners. The operating budget is an estimate of those charges which are
in addition to mortgage and utility payments. The budget begins on page . . . . . .

6. Leases. Units in this condominium are sold subject to one or more leases of property or facilities
which are not a part of the condominium. These leases begin on page -.._

7. Expansion plans. The de&rant has reserved the right to expand the condominium in the future. A
description of the plans for expansion and its effect on unit owners begins on page . . . . . .

8. Floor plan and map. The scilor has provided a floor plan of the unit being offered for sale and a map
of the condominium which shows the location of the unit you are considering and all fhoilitics and
common areas which are part of the condominium. The floor plan and map begin on page . . . . . .

(c) Tables of contents andpage numbers. In addition to an index rcquked  by par. (b), there sbaU bc
provided tables of wntents for the declaration, bylaws and articIes of incorporation which shall identify
each section of these documents and provide a page number for each section. Bach section of disclosure
material required in sub. (1) shall, on the fii page of that material, identify contents of that section but,
with an exception of the declaration, bylaws and articles of incorporation, shall not be required to have a
table of contents. Bach page of disclosure materials shall contain a page number sufficient to identify it
within the body o,fdisclosme materials. Page numbers for the declaration, bylaws and articles of
incorporation required in par. (b) shal1 be the first page of the table of contents for that section. All other
page numbers required in the index shall refer to the first page of that section on which the title appears.

(cm) Statements; building code violations. Except with respect to a conversion condominium with 4 or
fewer units, in addition to the other information required by this section, the de&rant  of a conversion
condominium shall provide to each purchaser all of the following:

1. A statement ‘by the declaran~  based on a report prepared  by an independent architect or engineer,
describing the present condition of those structural components and mechanical and electrical installations _
that are material to the use and enjoyment of the building.

2. A statement by the declarant  of the expeoted useful Iife of each item reported on in subd. 1. or a
statement that no representations are made in that regard
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3. A list of any outstauding notices of uncured violations of building  cods or other municipal regulations,
together with the estimated cost of curing those violations.

(d) Additims  or e.~c&sionr,  All materials required by this section shall be delivered to a prospective
purchaser with disclosure materials squired under  sub. (1) except that articles of incorporation, leases
and expansion plans of the index need not be included iftbey clearly do not apply.

(3) Delivery of Incomplete Set of Disclosure Materials. Should the seller deliver disclosurematerials
which do not include all of the information required under sub, (1) but which do fully comply with the
cover sheet requirements in sub. (Z)(a), purchaser shall have 5 days fi-om receipt of the disclosure
materials to request any documents that were required to be delivered under sub. (l), but that were not
timely delivered. Seller shall have five days from receipt of purchaser’s notice to deliver the requested
documents to purchaser.

@4> Change in material folkwing delivery to purchaser. Any material furnished under sub. (I) may
not be changed or amended following delivery to a purchaser, if the change or amendment would affect
materially the rights of the purchaser, without first obtaining  approval of the purchaser. A copy of
amendments shall be delivered promptly to the purchaser.

(45) Purchaser’s right to rescind contract of sale.
@ Any purchaser may at any time within S business days following receipt of a.U information required

under sub. (1) and within S business days following mceipt of all information requb’cd  uuder  sub. c3_4),
rescind in writing a con&act of sale without stating any reason and without any liability on his or her pa+.

(b) Ifthe disclosure mate& delivexzd  by seller comply with the requirements of sub. (2)(a) but do not
fully comply with the requirements of sub. (l), any purchaser may rescind in writing a contract of sale
witbout stating any reason and without any liability on his or her part as follows: 1) is purchaser does not
@ve notice requesting missing documents under sub. (3), purchaser may rescind withiu 5 business days
from receipt of the partial disclosure materials; 2) if purchaser gives notice requesting missing documents
under sub. (3), purchaser may rescind within 5 business days of the earlier of receipt of the requested
documents or the deadlii for seller’s delivery of the requested missing documents.

(c) Earnest Money and Other Deposits. Any purchaser who timely rescinds pursuant to subs. (a) or (b)
shall be entitled to the return of any deposits made in account of the contract.

(9 Untrue stutement or omissiod  of material  fact. Any seller who in disclosing information required
under subs. (1) and (2) makes any untrue statement of material fact or omits to state a material fact
necessary in order to make statements made not misleading shall be liable to any person purchasing a unit
from him or her. However, no action may be maintained to enforce any liability created under this section
unless brought within one year after facts constituting a cause of action are or should have been
discovered.

(63 Waiver of purchaser’s right Rights of purchasers under this section may not be waived in tbc
contract of sale and any attempt to waiver is void. Should purchaser fail to timely rescind, purczbaser’s
right to rescind is terminated at the end of the rescission period.- Shouldthe purchaser
proceed.6 to closing before the purchaser’s right to rescind has expired, the purchaser’s right under this
section to rescind is terminated upon.

(ZS)  Sale of unit for nonresidential purposes. Requirements of this section do not apply to a sale of any
unz which is primarily intended to be occupied and us& for nonresidential  pm-poses.

($9) bcation of condominium immaterial. Requiremenu of this section shall apply to a sale of any
u& offered for sale in this state without regard to the location of a condominium.
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1 h ACT~O amend 703.09(1)(g),  703.10(2) (d), 703.10(2)(e), 703.10(3),703.16

2

4B

(2), 703.16 (3), 703.24,703.33 (1) (d) and 703.33 (2) (b) (form) 2.; and to create

3 703.10 (2g), 703.165, 703.315, 703.33 (1) (cm), 703.33 (1) (em), 703.33 (2)(b)

4

@

(form) 4m., 703.33 (2) (b) (form) 6m., 704.02 and 704.50 of the statutes; relating

to: condominium

budgets and reserve accounts.

Analysis by the Legislative Reference Bureau

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

tricted as to us
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7

8 the powers and d ies of the board/the compens

 c

’ n, if any: of the

thod of rem ’ &ttosub.(2g)(a).al from offke of directors

whether or not the board may engage the services of a manager or managing agent.whether or not the board may engage the services of a manager or managing agent.
L-

SECTION 3. 703.10 (2) (e) of the statutes is amended to read:
-4

12 703.10 (2) (e) The manner of assessing against and collecting from unit owners

of directors of whomof directors of whom

their respective shares of the common expenses, including amounts for denosit in the

reserve account under s. 703.165 (2).

10 (2g) of the statutes is created to read:

ESIDENCYREQUIRE~IENTSFORBOARDOFDIFWTORS.  (a) Thebylaws

a unit owner may serve as a director unless he or she resides

er into a contract

(b) If the board

ay not contract direc

e board contracts under par. (a) has

forth in ch. 704 with respect to units red for rent or le

,  fy m a n a g e  t h e  re~dle.ase-&u.nits,  ~-,I_ _\



1999 - 2000 Legislature -3- LRB-374lE'3
. PJK:cmh&jlg:mrc5

SECTION 5 e/

1

2

3

4

5

6

7

8

IBLE ADDITIONALPROVISIONS. The bylaw

management and

g any restriction on or requir

nits and the common el

10 SECTION 6. 703.16 (2) of the statutes is amended to read:

11 703.16(2) FUNDSFORPAYMENTOFCOMMONEXPENSESOBTAINEDBYASSESSMENTS.

12 Funds for the payment of common expenses and-fbr* including the creation of

13 reserves C;\r expensesa shall be obtained by

14 assessments against the unit owners in proportion to their percentage interests in

the common elements or as otherwise provided in the declaration.

) LIABILITY FOR ASSESSMENTS, A unit owner shall be liable for all

a voluntary grant, the

grantor for all unpa

common ex the time of the volu

lien is recorded, without ice to the rights of the grantee to
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SECTION 8. 703.165 of the statutes is created to read:

703.165 Budget and reserve requirements. (1) ANNIJAI, BUDGET. (a) The

board of directors shall annually prepare and distribute to all unit owners a detailed

annual budget setting forth all of the following:

1. All anticipated common expenses and common surpluses.

2. The amount and purpose of each anticipated expenditure from reserves.

3. The amount and source of all anticipated contributions to reserves.

4. The amount in the reserve account.,

5. The total amount of assessments to be levied against unit owners.

6. The amount and source of any other income of the association.

7. The amount and purpose of any other anticipated expenditure by the

association.

(b) An annual budget adopted by a board of directors on or after the-effective

date of this paragraph . . . . [revisor inserts date], shall provide for adequate funds in

the reserve account established under sub. (2) for the purposes specified in sub. (3).

(2) RESERVEACCOUN'I:BUDGETINGANDRESERVEPLAN. (a) Theboardofdirectors

shall establish a reserve account for the association, to hold all reserves, and shall

assess unit owners for contributions to be placed into the reserve account.

(b) The reserve account established under this subsection shall be an

interest-bearing, federally insured account at a bank, savings bank, savings and

loan association or credit union.

Cc) The board of directors shall develop and annually evaluate and revise, as

necessary, a long-range reserve account plan. In accordance with this plan, the
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SECTION 8

board of directors shall annually determine the amount that is necessary to be

contributed to the reserve account for the needs of the condominium. In developing

and evaluating the long-range reserve plan, the board of directors shall take into

consideration all of the following:

1. The results of any independent professional reserve study conducted on

behalf of the association. Jw-

2. The estimated cost of the repair or replacement of all major that

have a remaining useful life of less than 20 years and that the association has the

duty to repair or replace.
n

estimated remaining useful life
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4%8 The amount of interest or other earnings attributable to the reserve account.

53e An estimate of the total annual contribution to the reserve account that is

necessary to meet the obligations of the association to repair and replace common

elements.

d?h. nticipated costs to repair and replace, as necessary, the

common elements

(3) USE OF RESERVE ACCOUNT. 4 Except as provided in

reserve account, including accrued interest, may be used only for major repairs and

replacement of common elements. Funds in the reserve account may not be used for

routine expenditures such as normal or routine repair or maintenance of common

elements or customary services such as snow or trash removal.
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05 (4) SERVE ACCOUNT. The board of directors may

(36 ’ the reserve accoun

cl97 (a) The amount and specific purpose of the

8 approved at a special meeting of the association by the affknative vote of at least

9 51% of unit owners having 66% or more of the vot

(b) The amounts borr or replacement of comma

serve acco

The board of directors

the time period for repayment of the

and that contains a schedule of

The term of the

The amount oft

reserve account at the time t
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(5) REPORTING  REQUIREMENTS. ,The board of directors, on behalf of the

association setting forth all of the following:

c )eJi

Fa A statement of the amound”held in the reserve account at the beginning and

at the close of the previous one-year period.

(b)q The amountJ?s  sourc<
b

of funds added to the reserve account during the

previous one-year period.

( )fdtc
c The amounts expended from’ the reserve account during the previous

oneyear  period and a description of the purposes for which the amounts were

expended.
~~L..rrr-

----------__1__  ,----.-

J8b3mthe association to submit the report to the

15

4B

(6) AUDIT. Upon the written request of any unit owner, the board of directors

16 shall contract with an independent certified accountant to audit the reserve account
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SECTIONS .

emedies for violation by unit owner or tenant of a unit owner.

nit owner fails to comply with this chapter, the declaration or bylaws,

e failure or violation 0 ctive  relief, or both,

iation or by any 0th

ECTION 10. 703.315 of the sta

703.315 Lease or rental the lease or rental

of a unit shall comply wit

1) (cm) of the sta

) A statement oft ts of the purchaser r

trictions  or conditions

s, together with a refer e to any provision in t

18 SECTION 12. 703.33 (1) (d) of the statutes is amended to read:

19 703.33 (1) (d) A copy of the projected annual operating budget for the

1 and provide the results of the audit to the requesting party. The board of directors

2 may require the requesting party to pay the reasonable costs of the audit.

20

21

22

23

24

25

.condominium. settina forth all anticinated

common 0 r tin ex en es

renair or renlacement  of common elements. the amount in the, reserve account, the

estimated monthly payments by the purchaser for assessments, including

anticinated contributions by the nurchaser to reserves, and the estimated monthly

charges for the use, rental or lease of any facilities not part of the condominium. 0
.
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INSERTA

Current law contains various provisions related to condominiums, such as the
procedure that must be followed to create a condominium, the ownership interest of
a person purchasing a condominium unit, requirements for bylaws governing the
administration of a condominium, rights and responsibilities of a condominium
association, how expenses of the condominium are to be paid and disclosures that
must be made by a condominium unit seller to a prospective purchaser. This bill adds
requirements for a reserve account and an annual budget.

Under current law, the expenses of a condominium as a whole, as opposed to the
expenses of the individually owned units in a condominium, are called “common
expenses”. Common expenses are paid through assessments against the individual
unit owners. Assessments that are collected for future common expenses are called
“reserves”. The bill requires the board of directors (board)\/of a condominium
association to establish a reserve account, for the purpose of holding reserves, as an
interest-bearing, federally insured account at a bank, savings bank, savings and
loan association or credit union. The board must develop, and annually evaluate, a
long-range reserve account plan to determine the amount that must be contributed
to reserves each year by the unit owners. In developing and evaluating this plan, the
board must consider such things as the estimated remaining useful life of the major
common elements, the estimated cost of repairing or replacing the major common
elements that have a remaining useful life of less than 20 years, the interest or other
earnings that will accrue to the reserve account and the total annual contribution
that will be required to meet the obligations of the association to repair and replace
common elements. The bill specifies that funds in the reserve account may be used
only for repair and replacement of common elements and may not be used for routine
expenditures, such as normal or routine repair or maintenance of common elements,
or for customary services, such as snow or trash removal. The board may, however,
make withdrawals or transfers from the reserve account for purposes other than
repair or replacement of common lements if at least 51% of the unit owners having
66% or more of the votes approve&of the withdrawal or transfer at a special meeting
of the association. The board must repay such an approved withdrawal or transfer
over a period of not more than seven years, and, when approved, the amount of the
withdrawal or transfer may not exceed 40% of the total amount in the reserve
account and there may be no other outstanding withdrawals or transfers.

The bill requires the board annually to record a reserve account report in its
minutes and with the county register of deeds. The report must include the
beginning and ending balances in the reserve account for the reporting period, the
amounts and sources of all funds added to the account during the period and the
amounts and expenditures from the reserve account during the
period. The bil a unit owner requests an audit of the reserve account.
the board must contract with? an independent certified accountant for an audit and
provide the results to the requesting party. The board may, however, require the
requesting party to pay the cost of the audit. The bill requires a person selling a unit
in a condominium to disclose to prospective purchasers information about reserves
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and the reserve account, such as the amount in the reserve account, anticipated
expenditures from the reserve account for repairing or replacing common elements
and anticipated contributions to reserves by the purchaser.

The bill also requires the board to prepare and distribute to all unit owners a
detailed annual budget. The budget must include all anticipated common expenses
and surpluses, the amount in the reserve account, the anticipated expenditures from
and contributions to the reserve account, the total amount of the assessments to be
levied against the unit owners, any other sources of income to the association and any
other anticipated expenditure by the association.

(ENDOFINSERTA)

INSERTL19

etween the amounts held in the reserve account and

(END OFINSERT5-19)

INSERTS-3

in its minutes and with the register of deeds of the county where the

m is located

(ENDOFINSERT7-3)

INSERTS-25

SECTION 1. Initial applicability.

(1) The treatment of section 703.33 (1) d(d) of the statutes first applies to copies

of the projected annual operatin furnished on July 1, 2000.

(END OFINSERT8-25)
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Notice the initial applicability for the change to the section that requires a copy of
the projected annual operating budget for the condominium to be furnished to a
prospective purchaser. I just took a guess at how long it might take associations’ boards
of directors to establish reserve accounts and have information to provide to unit
owners who are selling. Let me know if you want something different.

We do not establish any time requirements in this draft, such as by when boards
must have budgets prepared and distributed or by when reserve accounts must be
established. The one date we do have in the bill is March 1 for the reserve account
report (see s. 703.16&5) (intro.)), but I am assuming the first report would be required
by March 1,200l. Let me know if you want to require budgets or reserve accounts to
be accomplished by a certain date.

Pamela J. Kahler
Senior Legislative Attorney
Phone: (608) 266-2682
E-mail: Pam.Kahler@legis.state.wi.us
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January 26,200O

Notice the initial applicability for the change to the section that requires a copy of
the projected annual operating budget for the condominium to be furnished to a
prospective purchaser. I just took a guess at how long it might take associations’ boards
of directors to establish reserve accounts and have information to provide to unit
owners who are selling. Let me know if you want something different.

We do not establish any time requirements in this draft, such as by when boards
must have budgets prepared and distributed or by when reserve accounts must be
established. The one date we do have in the bill is March 1 for the reserve account
report (see s. 703.165 (5) (intro.>>, but I am assuming the first report would be required
by March 1,200l. Let me know if you want to require budgets or reserve accounts to
be accomplished by a certain date.

Pamela J. Kahler
Senior Legislative Attorney
Phone: (608) 266-2682
E-mail: Pam.Kahler@legis.state.wi.us
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January 12,200O

Ms. Pamela J. Kahler
Senior Legislative Attorney
Legislative Reference Bureau
P.O. Box 2037
Madison, WI 53701-2037

Re: Wisconsin Condominium Act Bill

Dear Ms. Kahler:., , I’
’ .i _ -,. .

1 , ‘Thank you for forwarding me the material and information,you requested in
regard to the above matter.-

As a member of the original group studying this problem, I appreciate your
keeping me involved in the legislative process.

In response to your questions concerning the applicability of the proposed Bill
to small residential condominiums in accordance with sec. 703.365, Wis. Stats., I am of the
view that the nature of this Bill should apply mainly to large condominium projects. Many
of the features of the proposed Bill, relating to such things as providing for capital reserves
to insure improvements and upkeep of building and structures and like, restrictions on non-
owner occupants of units, and other similar versions are, in my view, meant to apply mainly
to the larger condominium type developments. I would recommend that we hold off on
applying these proposed regulations to condominiums to small residential tenants until such
time as we see how.it works. and its affect on the larger units. If all goes well (and of course
we are hoping it will) then that will provide some sampling and testing to determine if the
legislation can be modified to apply to small residential condominium as well.

Over 75 Years of Quality Legal Service
1922  - 1999
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GODFREY,NESHEK,\~VORTH,LEIBSLE  81 CONOVER,S.C.
ATTORNEYS AT LAW

Page -2-
January 12,200O

Ifyou have any questions concerning this matter or my comments, please don’t
hesitate to contact me.

Very truly yours,

GODFREY, NESHEK, WORTH,
LEIBSLE & CONOVER, S.C.

Robert C. Leibsle

RCL:cs

cc: Representative John La Fave

T~WRCLRPPT-iCONDO\O11200kr,hler-rcl  wpd



WISCONSIN LEGISLATIVE COUNCIL STAFF MEMORANDUM

One East Main Street, Suite 401; P.O. Box 2536; Madison, WI 53701-2536
Telephone: (608) 266-1304

Fax: (608) 266-3830
Email: leg.council@legis.state.wi.us

DATE: December 7, 1999

TO: REPRESENTATIVE JOHN LA FAVE

FROM:

SuBJECT:

Mary Matthias, Senior Staff Attorney

LRB-3741/P3, Relating to Condominium Bylaws, Board of Directors’
Requirements, Rental of Units, Budgets and Reserve Accounts

This memorandum, prepared at your request, describes LRB-3741IP3, draft legislation
relating to condominium bylaws, board of directors’ requirements, rental of condominium units,
condominium budgets and reserve accounts. In this memorandum, “unit” refers to a condomin-
ium unit. A condominium unit is a part of the condominium intended for any type of
independent use.

A .  CONDOMZNZUMDECLARATZON

A condominium declaration is the instrument by which property becomes subject to ch.
703, relating to condominiums. The condominium declaration contains all vital information
about a condominium and must be recorded with the register of deeds.

The draft provides that a condominium declaration must include a statement of any
restriction on or prohibition against the rental of units and, if applicable, a statement describing
the authority of the board of directors, or a person under a management contract with the board
of directors, with respect to terminating the tenancy of any tenants. [s. 703.09 (1) (g), Stats.]

B. CONDOMINIUM BYLAWS

The condominium bylaws govern administration of the condominium, and every unit
owner must comply with the condominium bylaws. The statute sets forth various items which
must be included in the condominium bylaws as well as additional permissible bylaw provisions.

The draft creates several provisions related to condominium bylaws, described below.
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1. Restrictions Regarding the Rental and Lease of Units

The draft specifies that condominium bylaws may place restrictions on the rental and
lease of units, including prohibiting the rental or lease of units, limiting the number or percent-
age of units that may be rented or leased or requiring the prior approval of the condominium
board of directors before entering into an agreement for the rental or lease of a unit. [s. 703.10
(3), Stats.]

2. Utilization of a Unit Manaper  for the Rental and Lease of Units

The draft provides that condominium bylaws must provide that if the majority of the
members of the board of directors are not unit owners who reside in their unit, the board of
directors must enter into a contract for the management of all units in which the owner of the
unit does not reside. The person with whom the board of directors contracts for the management
of all units is referred to in this memorandum as the “unit manager.” [s. 703.10 (2g) (a), Stats.]

If a condominium board hires a unit manager, a unit owner may not contract directly
with any person for the rental or lease of their unit. Rather, the unit manager has all the rights
and duties of a landlord with respect to units offered for rent or lease and must manage the rental
and lease of those units. [s. 703.10 (2g) (b), Stats.]

3. Residencv Reauirements  for Board of Directors

Under current law, the bylaws of a condominium association must provide for the elec-
tion of a board of directors by the unit owners. Only one of the members of the board of
directors may be a person who does not own a unit in the condominium. The draft specifies that
condominium bylaws may provide that a unit owner may not serve as a director unless he or she
resides in his or her unit. [s. 703.10 (2g), Stats.]

4. Clarification RePardinP  “Common Expenses”

Current law provides that condominium bylaws must express the manner of assessing
and collecting from unit owners their respective shares of the “common expenses” of the condo-
minium association. The draft clarifies that in this provision, the term “common expenses,”
includes amounts assessed and collected for deposit in the condominium reserve account, as
created under the draft. [ss. 703.10 (2) (a) and 703.16 (2), Stats.]

C. ASSESSMENTS

As described above, the draft clarifies that assessments made against condominium unit
owners includes assessments for amounts to be placed in the reserve fund. The draft further
specifies that a unit owner is liable for all assessments, or installments thereof, which come due
while the person owns a unit, including any assessments coming due during the pendency of any
claim by the unit owner against the association or during any period when the unit is leased or
rented to any other person. [s. 703.16 (3), Stats.]
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D. BUDGET AND RESERVE REOUIREMENTS

Current law states that funds for the creation of reserves for the payment of future
common expenses shall be obtained by assessments against the unit owners. [s. 703.16 (2),
Stats.]. However, current law does not clearly require the establishment and maintenance of a
reserve fund and does not specify a method to determine the appropriate amount to be main-
tained in reserve. Current law also fails to specify the purposes for which the amounts in the
reserve fund may be used.

The draft creates a new section in ch. 703, Stats., regarding budget and reserve require-
ments for condominium associations, which contains the provisions described below.

1. Annual Budpet

The draft requires the board of directors of a condominium association to annually
prepare and distribute to all unit owners a detailed annual budget setting forth all of the follow-
ing:

a. All anticipated common expenses and common surpluses.

b. The amount and purpose of each anticipated expenditure from reserves.

c. The amount and source of all anticipated contributions to reserves.

d. The amount in the reserve account.

e. The total amount of assessments to be levied against unit owners.

f. The amount and source of any other income of the association.

g. The amount and purpose of any other anticipated expenditure by the condominium
association.

The draft further specifies that an annual budget adopted by a board of directors on or
after the effective date of the draft must provide for adequate funds in the reserve account
described in section 2., below, for the purposes specified in section 4., below. [s. 703.165 (l),
Stats.]

2. Establishment qf a Reserve Account

The draft requires the board of directors to establish a reserve account for the condomin-
ium association to hold all reserves and must assess unit owners for contributions to be placed in
the reserve account. The reserve account must be held in an interest-bearing, federally insured
account at a bank, savings bank, savings and loan association or credit union. [s. 703.165 (2) (a)
and (b), Stats.]
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3. Low-Ranpe Reserve Account Plan

The draft requires the board of directors to develop a long-range reserve account plan.
The board of directors must annually evaluate the plan and revise it as necessary. In accordance
with that plan, the board of directors must annually determine the necessary amount to be
contributed to the reserve account to meet the needs of the condominium.

In developing and evaluating the long-range reserve plan, the board of directors must
take into consideration all of the following:

a. The results of any independent professional reserve study conducted on behalf of the
association.

b. The estimated cost of the repair or replacement of all major components that have a
remaining useful life of less than 20 years and that the association has the duty to repair or
replace.

c. The estimated repair and replacement costs of all other common elements.

d. The length of the normal useful life and the estimated remaining useful life of all
other common elements.

e. The estimated costs of materials and labor necessary to repair and replace, as neces-
sary, the common elements.

f. The amount of interest or other earnings attributable to the reserve account.

g. An estimate of the total annual contribution to the reserve account that is necessary
to meet the obligations of the association to repair and replace common elements.

h. A comparison of the anticipated costs to repair and replace, as necessary, the com-
mon elements to the amounts held in the reserve account.

[s. 703.165 (2) (c), Stats.]

4. Use of Reserve Funds

The draft specifies that, except as provided below, all amounts in the reserve account,
including any accrued interest, may be used only for major repairs and replacement of common
elements. Funds in the reserve account may not be used for routine expenditures such as normal
or routine repair or maintenance of common elements or customary services such as snow or
trash removal.

The draft states that funds in the reserve account may be used for a purpose other than
those set forth above if the use of reserve funds for a specific purpose and in a specific amount
is approved at a special meeting of the association, by the affirmative vote of unit owners having
75% or more of the votes. [s. 703.165 (3), Stats.]
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5. Borrowinp  From the Reserve Account

The draft provides that the board of directors may borrow from the reserve account if all
of the following conditions are met:

a. The amount and specific purpose of the loan from the reserve account is approved at
a special meeting of the association by the affirmative vote of at least 51% of unit owners having
66% or more of the votes.

b. The amounts borrowed are expended for repair or replacement of common elements.

c. The board of directors executes a loan agreement that specifies the principal amount
of the loan, the time period for repayment of the loan and the initial rate of interest on the loan
and that contains a schedule of monthly amounts for the repayment of loan principal and the
payment of interest on the loan.

d. The rate of interest on the loan is equal to at least two times the prime lending rate.

e. The term of the loan is not longer than seven years.

f. The amount of the loan is not greater than 40% of the total value of the reserve
account at the time the loan is approved.

g. There is no other loan from the reserve account outstanding.

[s. 703.165 (4), Stats.]

6. Reuortinp Requirements

The draft requires the board of directors, on behalf of the association, to annually provide
to the Department of Financial Institutions (DFI) and to each unit owner a report on the reserve
account of the association. The report must set forth all of the following:

a. A statement of the amounts held in the reserve account at the beginning and at the
close of the previous one-year period.

b. The amount and source of funds added to the reserve account during the previous
one-year period.

c. The amounts expended from the reserve account during the previous one-year period
and a description of the purposes for which the amounts were expended.

The draft provides that if the association fails to submit the report to DFI as required,
each unit owner shall be subject to a forfeiture of $50 for each day of violation.. [s. 703.165 (5),
Stats.]
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7. Audit to be Completed Upon Reauest

The draft provides that upon the written request of a unit owner, the board of directors
must contract with an independent certified accountant to audit the reserve account and must
provide the results of the audit to the requesting party. The board of directors may require the
requesting party to pay the reasonable costs of the audit. [s. 703.165 (6), Stats.]

E. UNIT OWNER RESPONSIBLE FOR ACTIONS OF THEIR TENANTS

Current law provides that if a unit owner fails to comply with ch. 703, Stats., relating to
condominiums, or with the declaration or bylaws of the condominium association, the unit
owner may be sued for damages caused by the failure or for injunctive relief, or both, by the
association or by any other unit owner. The draft expands this provision to provide that if a
tenant of the unit owner violates any rule or bylaws of the condominium association or any
condition or restriction set forth in the condominium declaration, the unit owner may be sued for
damages caused by the tenant’s violation or for injunctive relief, or both, by the association or by
any other unit owner. [s. 703.24, Stats.]

I? DISCLOSURE REOUIREMENTS RELATED TO THE SALE OF A CONDOMINIUM
UNIT

Current law sets forth a list of items and information which must be provided to the
purchaser of a condominium unit no later than 15 days prior to the closing of the sale of the unit.
The draft adds the following items to that list:

1. A statement of the rights of the purchaser regarding the lease or rental of the unit,
including any restrictions or conditions on the lease or rental of units, together with a reference
to any provision in the condominium declaration, bylaws or rules and regulations that pertain to
the lease or rental of units by unit owners. [s. 703.33 (1) (cm), Stats.]

2. A statement as to whether the seller is aware of any pending litigation involving the
association, along with a reasonably detailed description of the nature of litigation. [s. 703.33
(1) (em), Stats.]

The draft also expands the information which must be disclosed regarding the operating
budget of the condominium. The draft specifies that the disclosure must set forth all anticipated
common operating expenses, anticipated expenditures from the reserve account for repair or
replacement of common elements, the amount in the reserve account, and the anticipated amount
of contribution to the reserve account by the purchaser. [s. 703.33 (1) (d), Stats.]

G. SPECIAL PROVISIONS APPLICABLE TO CONDOMINIUMS ADDED TO CH. 704
GOVERNING LANDLORDS AND TENANTS

Currently, ch. 704, Stats., which governs landlord-tenant law, does not contain any spe-
cial provisions relating to condominiums.
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The draft creates several new provisions within ch. 704, Stats., which pertain specifically
to the rental and lease of condominium units.

1. Tenant Subject to Rules and Bvlaws of the Condominium Association

The draft provides that within ch. 704, Stats., if the premises which are covered by a
lease are part of a condominium, any reference to a “condition,” “covenant” or “provision” of
the tenant’s “lease” or “agreement” includes any rule or bylaw of the condominium association
and any provision of the condominium declaration. [s. 704.02 (l), Stats.]

2. “Landlord” Includes the Board of Directors and the Unit Manager

The draft provides that within ch. 704, Stats., if the premises which are covered by a
lease are part of a condominium, any reference to “landlord” includes the board of directors of
the condominium association and the unit manager, if any. Is. 704.02 (2), Stats.]

3. Items Reauired to be Included in the Lease

The draft provides that every agreement for the rental or lease of a condominium unit
must be in writing and must contain all of the following:

a. A statement that the unit owner, the board of directors of the association or an agent
of the board of directors may terminate the tenancy if the tenant violates any rule or bylaw of the
association or any provision of the condominium declaration.

b. An appendix containing the rules and bylaws of the association and the condomin-
ium declaration.

c. A provision stating that the tenant acknowledges receipt of and agrees to abide by
the association rules and bylaws and the provisions of the condominium declaration.

d. The address and telephone number of the unit owner.

[s. 704.50 (2), Stats.]

4. Copv  of the Lease Must be Provided to the Association

The draft provides that a unit owner or a unit manager, must, within five business days
after entering into an agreement for the rental or lease of a unit, provide a copy of the agreement
to the condominium association. The association must keep a copy of any rental or lease
agreement on file while the agreement is in effect. [s. 704.50 (3), Stats.]

5. Tenant Must Provide Teleuhone Number to the Association

The draft provides that a tenant of the condominium unit must provide his or her tele-
phone number to the condominium association as soon as possible after the tenant enters into

-- __._ .----.~ . .- - -
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Analysis by the Legislative Reference Bureau
Current law contains various provisions related to condominiums, such as the

procedure that must be followed to create a condominium, the ownership interest of
a person purchasing a condominium unit, requirements for bylaws governing the
administration of a condominium, rights and responsibilities of a condominium
association, how expenses of the condominium are to be paid and disclosures that
must be made by a condominium unit seller to a prospective purchaser. This bill adds
requirements for a reserve account and an annual budget.

Under current law, the expenses of a condominium as a whole, as opposed to the
expenses of the individually owned,units in a condominium, are called %ommon
expensesn. Common expenses are paid through assessments against the individual
unit owners. Assessments that are collected ture common expense
‘reserves”. The bill requires the board o tow (board) of a co
association to establish a reserve account, for the purpose of holding reserves, as an
interest-bearing, federally insured account at a bank, savings bank, savings and
loan association or credit union. The board must develop, and annually evaluate, a
long-range reserve account plan to determine the amount that must be contributed
to reserves each year by the unit owners. In developing and evaluating this plan, the
board must consider such things as the estimated remaining useful life of-the major
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common elements, the estimated cost of repairing or replacing the major common
elements that have a remaining useful life of less than 20 years, the interest or other
earnings that will accrue to the reserve account and the total annual contribution
that will be required to meet the obligations of the association to repair and replace
common elements. The bill specifies that funds in the reserve account may be used
only for repair and replacement of common elements and may not be used for routine
expenditures, such as normal or routine repair or maintenance of common elements,
or for customary services, such as snow or trash removal. The board may, however,
make withdrawals or transfers from the reserve account for purposes other than
repair or replacement of common elements if at least 51% of the unit owners having
66% or more of the votes approve of the withdrawal or transfer at a special meeting
of the association. The board must repay such an approved withdrawal or transfer
over a period of not more than seven years, and, when approved, the amount of the
withdrawal or transfer may not exceed 40% of the total amount in the reserve
account and there may be no other outstanding withdrawals or transfers.

The bill requires the board annually to record a reserve account report in its
minutes and with the county register of deeds. The report must include the
beginning and ending balances in the reserve account for the reporting period, the
amounts and sources of all funds added to the account during the period and the
amounts and purposes of all expenditures from the reserve account during the
period. The bill provides that, if a unit owner requests an audit of the reserve
account, the board must contract with an independent certified accountant for an
audit and provide the results to the requesting party. The board may, however,
require the requesting party to pay the cost of the audit. The bill requires a person
selling a unit in a condominium to disclose to prospective purchasers information
about reserves and the reserve account, such as the amount in the reserve account,
anticipated expenditures from the reserve account for repairing or replacing
common elements and anticipated contributions to reserves by the purchaser.

The bill also requires the board to prepare and distribute to all unit owners a
detailed annual budget. The budget must include all anticipated common expenses
and surpluses, the amount in the reserve account, the anticipated expenditures from
and contributions to the reserve account, the total amount of the assessments to be
levied against the unit owners, any other sources of income to the association and any
other anticipated expenditure by the association.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 703.10 (2) (e) of the statutes is amended to read:

703.10 (2) (e) The manner of assessing against and collecting from unit owners

their respective shares of the common expenses.ae

reserve account under s. 703.165 (21.
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SECTION 2

1 SECTION 2. 703.16 (2) of the statutes is amended to read:

2 703.16 (2) FUNDS FOR PAYMENT OF COMMON EXPENSES OBTAINED BY ASSESSMENTS.

3 Funds for the payment of common expenses an&& including the creation of

4 reserves m I\vV-pen-ses*  shall be obtained

5 assessments against the unit owners in proportion to their percentage interests i

6 the common elements or as otherwise provided in the declaration.

7 SECTION 3. 703.165 of the statutes is created to read:

D
8 703.165 Budget and reserve requirements. (1) ANNUAL BUDGET. (a)

a
9 board of directors shall prepare and distribute to all unit owners a detailed

10 annual budget setting forth all of the following:

11 1. All anticipated common expenses and common surpluses.

12 2. The amount and purpose of each anticipated expenditure from reserves.

13 3. The amount and source of all anticipated,contributions to reserves.

14 4. The amount in the reserve account.

15 5. The total amount of assessments to be levied against unit owners.

16 6. The amount and source of any other income of the association.

17 7. The amount and purpose of any other anticipated expenditure by the

18 association.

f019 (b) An annual budget adopted by a board of director

60

021 the reserve account established under sub. (2)

79
2 (2) RESERVE ACCOUNT BUDGETING AND RESERVE PLAN. (a)

23 shall establish a reserve account for the association, to hold all reserves, and shall

24 assess unit owners for contributions to be placed into the reserve account.
#._c_-----



1 (b) The reserve account established under this subsection shall be an

2

3

7

08
9

10
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12 2. The estimated cost of the repair or replacement of all major common

13 elements that have a remaining useful life of less than 20 years and that the

14

15

16

17

18

19

20

21

22 (3) USE OF RESERVE ACCOUNT. Except as provided in sub. (4), the funds in the

23 reserve account, including accrued interest, may be used only for major repairs and

24 replacement of common elements. Funds in the reserve account may not be used for
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SECTION 3

interest-bearing, federally insured account at a bank, savings bank, savings and

loan association or credit union.

(c> The board of directors shall develop and annually evaluate and revise, as

necessary, a long-range reserve account plan. In accordance with this plan, the

board of directors shall annually determine the amount that is necessary to be

contributed to the reserve account for the needs of the condominium. In developing

and evaluating the long-range reserve pla board of directors shall take into

consideration all of the following:

1. The results of any independent professional reserve study conducted on

behalf of the association.

association has the duty to repair or replace.

3. The estimated remaining useful life of all major common elements.

4. The amount of interest or other earnings attributable to the reserve account.

5. An estimate of the total annual contribution to the reserve account that is

necessary to meet the obligations of the association to repair and replace common

elements.

6. A comparison between the amounts held in the reserve account and the

anticipated costs to repair and replace, as necessary, the common elements.
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SECTION 3

routine expenditures such as normal or routine repair or maintenance of common

elements or customary services such as snow or trash removal.

(4) SPECIAL WITHDRAWALS ORTRANSFERS FROMRESERVE ACCOUNT. The board of

directors may withdraw or transfer funds from the reserve account for a purpose

other than those specified in sub. (3) if all of the following,conditions are met:

(a) The amount and specific purpose of the withdrawal or transfer from the

reserve account is approved at a special meeting of the association by the affirmative

vote of at least 51% of unit owners having 66% or more of the votes.

(b) The board of directors creates a repayment schedule that specifies the time

period for repayment of the withdrawal or transfer and that contains a schedule of

periodic amounts for the repayment of the withdrawal or transfer.

(c) The term of the repayment schedule is not longer than 7 years.

(d) The amount of the withdrawal or transfer is not greater than 40% of the

total value of the reserve account at the time the withdrawal or transfer is approved

under par. (a).

(e) No other withdrawal or transfer m the reserve account is outstanding.

(5) REPORTING REQUIREMENTS. board of directors, on behalf of the
3\

association, shall annually, no later than March
6

, ecord in its minutes and with the

register of deeds of the county where the condominium is located a report on the

reserve account of the association setting forth all of the following:

(a) A statement of the amounts held in the reserve account at the beginning and

at the close of the previous one-year period. d
(b) The amounts and sources of funds added to the reserve account during the

24 previous one-year period.
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(c) The amounts expended from the reserve account during the previous

one-year period and a description of the purposes for which the amounts were

expended.

5

(6) AUDIT. Upon the written request of any unit owner, the board of directors

shall contract with an independent certified accountant to audit the reserve account

and provide the results of the audit to the requesting party. The board of directors

may require the requesting party to pay the reasonable costs of the audit.

SECTION 4. 703.33 (1) (d) of the statutes is amended to read:

703.33 (1) (d) A copy of the projected annual operating budget for the
.condominium  settina forth all anticinated

common onerating:  exnenses. anticinated exnenditures from the reserve account for

r ir rr 1 nt, the

estimated monthly payments by the purchaser for assessments, including

anticinated contributions bv the nurchaser  to reserves, and the monthly

charges for the use, rental or lease of any facilities not part of the condominium.

SECTION 5. Initial applicability.

(1) The treatment of section 703.33 (1) (d) of the statutes first applies to copies

of the projected annual operating budget furnished on

(END)
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No later than the first day of the 5th month beginning after the effective date
d J

of this paragraph . . . . [revisor inserts date], and annually thereafter, each

'(ENDOFINSERT3-8)

@

INSERT 3-22

2 No later than the first day of the 3rd month beginning after the effective date
J

of this paragraph . . . . [revisor inserts date], the

(END OF INSERT 3-22)

and in providing for reasonable reserves under sub. (1) (b)

(ENDOFINSERT4-3)
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Representative La Fave:

This redraft is based on a conversation I who was sent a
copy of the draft and drafter’s note by should be the
final ones, as far as I know. Mr. reasonable to
require compliance with the requirement to prepare and distribute a budget within
120 days after the effective date (thus, the first day of the 5th month beginning after
publication), and compliance with the requirement to establish a reserve account
within 60 days after the effective date (thus, the first day of the 3rd month beginning
after publication). Let me know if you have any questions about this bill draft.

Pamela J. Kahler
Senior Legislative Attorney
Phone: (608) 266-2682
E-mail: Pam.Kahler@legis.state.wi.us
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January 28,200O

Representative La Fave:

This redraft is based on a conversation I had with John Poehlmann, who was sent
a copy of the draft and drafter’s note by Debbi Conrad; so these changes should be the
final ones, as far as I know. Mr. Poehlmann thought that it would be reasonable to
require compliance with the requirement to prepare and distribute a budget within
120 days after the effective date (thus, the first day of the 5th month beginning after
publication), and compliance with the requirement to establish a reserve account
within 60 days after the effective date (thus, the first day of the 3rd month beginning
after publication). Let me know if you have any questions about this bill draft.

Pamela J. Kahler
Senior Legislative Attorney
Phone: (608) 266-2682
E-mail: Pam.Kahler@legis.state.wi.us
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1 AN AcTto amend 703.10 (2) (e), 703.16 (2) and 703.33 (1) (d); and to create

2 703.165 of the statutes; relating to: condominium budgets and reserve

3 accounts.

Analysis by the Legislative Reference Bureau
Current law contains various provisions related to condominiums, such as the

procedure that must be followed to create a condominium, the ownership interest of
a person purchasing a condominium unit, requirements for bylaws governing the
administration of a condominium, rights and responsibilities of a condominium
association, how expenses of the condominium are to be paid and disclosures that
must be made by a condominium unit seller to a prospective purchaser. This bill adds
requirements for a reserve account and an annual budget.

Under current law, the expenses of a condominium as a whole, as opposed to the
expenses of the individually owned units in a condominium, are called “common
expenses”. Common expenses are paid through assessments against the individual
unit owners. Assessments that are collected for certain future common expenses,
such as capital repairs and replacements, are called “reserves”. The bill requires the
board of directors (board) of a condominium association to establish a reserve
account, for the purpose of holding reserves, as an interest-bearing, federally
insured account at a bank, savings bank, savings and loan association or credit
union. The board must develop, and annually evaluate, a long-range reserve
account plan to determine the amount that must be contributed to reserves each year
by the unit owners. In developing and evaluating this plan, the board must consider



1999 - 2000 Legislature

BILL

-2L LRE374112  *
PJKxmh&jlg:jf

such things as the estimated remaining useful life of the major common elements,
the estimated cost of repairing or replacing the major common elements that have
a remaining useful life of less than 20 years, the interest or other earnings that will
accrue to the reserve account and the total annual contribution that will be required
to meet the obligations of the association to repair and replace common elements.
The bill specifies that funds in the reserve account may be used only for repair and
replacement of common elements and may not be used for routine expenditures, such
as normal or routine repair or maintenance of common elements, or for customary
services, such as snow or trash removal. The board may, however, make withdrawals
or transfers from the reserve account for purposes other than repair or replacement
of common elements if at least 51% of the unit owners having 66% or more of the votes
approve of the withdrawal or transfer at a special meeting of the association. The
board must repay such an approved withdrawal or transfer over a period ofnot more
than seven years, and, when approved, the amount of the withdrawal or transfer
may not exceed 40% of the total amount in the reserve account and there may be no
other outstanding withdrawals or transfers.

The bill requires the board annually to record a reserve account report in its
minutes and with the county register of deeds. The report must include the
beginning and ending balances in the reserve account for the reporting period, the
amounts and sources of all funds added to the account during the period and the
amounts and purposes of all expenditures from the reserve account during the
period. The bill provides that, if a unit owner requests an audit of the reserve
account, the board must contract with an independent certified accountant for an
audit and provide the results to the requesting party. The board may, however,
require the requesting party to pay the cost of the audit. The bill requires a person
selling a unit in a condominium to disclose to prospective purchasers information
about reserves and the reserve account, such as the amount in the reserve account,
anticipated expenditures from the reserve account for repairing or replacing
common elements and anticipated contributions to reserves by the purchaser.

The bill also requires the board to prepare and distribute to all unit owners a
detailed annual budget. The budget must include all anticipated common expenses
and surpluses, the amount in the reserve account, the anticipated expenditures from
and contributions to the reserve account, the total amount of the assessments to be
levied against the unit owners, any other sources of income to the association and any
other anticipated expenditure by the association.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

.

,

SECTION 1. 703.10 (2) (e) of the statutes is amended to read:
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703.10 (2) (e) The manner of assessing against and collecting from unit owners

their respective shares of the common expenses, including amounts for denosit in the

1

2

3 reserve account under s. 703.165 (22.

SECTION 2. 703.16 (2) of the statutes is amended to read:4

703.16(2)  F~DSFORPAYMENTOFCOMMONEXPENSES~BTAINEDBYASSESSMENTS.5

Funds for the payment of common expenses and-fer,  including the creation of

reserves &r-t&payzne& of fi:+~rc  c-* shall be obtained by

6

7

assessments against the unit owners in proportion to their percentage interests in

the common elements or as otherwise provided in the declaration.

8

9

SECTION 3. 703.165 of the statutes is created to read:10

703.165 Budget and reset;ve requirements. (1) ANNUAL BUDGET. (a) No

later than the first day of the rth month beginning after the effective date of this

paragraph . . . . [revisor inserts date], and annually thereafter, each board of directors

shall prepare and distribute to all unit owners a detailed annual budget setting forth

11

02

, 13

14

15 all of the following:

16 1. All anticipated common expenses and common surpluses.

17 2. The amount and purpose of each anticipated expenditure from reserves.

18 3. The amount and source of all anticipated contributions to reserves.

19 4. The amount in the reserve account.

20 5. The total amount of assessments to be levied against unit owners.

6. The amount and source of any other income of the association.

7. The amount and purpose of any other anticipated expenditure by the

21

22

23 association.

24 (b) An annual budget adopted by a board of directors under par. (a) shall

provide for reasonable reserves in the reserve account
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SECTION 3 ;

1 ACCO~N?:BUDGETINGANDRESERVEPLAN. (a) Nolaterthanthefirst

@ onth beginning after the effective date of this paragraph . . . . [revisor

3 inserts date], the board of directors shall establish a reserve account for the

association, to hold all reserve

loan association or credit union. T
a-

bq( ) The board of directors shall develop and annually evaluate and revise, as

necessary, a long-range res&ve account plan. In accordance with this plan, the

board of directors shall annually determine the amount that is necessary to be a

contributed to the reserve account for the needs of the condominiuH:, In developing
,’

and evaluating the long-range reserve plan and in providing for reasonable reserves

under sub. (1) (b), the board of directors shall take into consideration all of the

following:

1. The results of any independent professional reserve study conducted on

behalf of the association.

2. The estimated cost of the repair or replacement of all major common

elements that have a remaining useful life of less than 20 years and that the

association has the duty to repair or replace.

3. The estimated remaining useful life of all major common elements.

4. The amount of interest or other earnings attributable to the reserve account.

5. An estimate of the total annual contribution to the reserve account that is

necessary to meet the obligations of the association to repair and replace common

elements.
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SECTION 3

6. A comparison between the amounts held in the reserve account and the

anticipated costs to repair and replace, as necessary, the common elements.

(3) USE OF RESERVE ACCOUNT. Except as provided in sub. (4), the funds in the

reserve account, including accrued interest, may be used only for major repairs and

replacement of common elements. Funds in the reserve account may not be used for

routine expenditures such as normal or routine repair or maintenance of common

elements or customary services such as snow or trash removal.

(4) SPECIAL WITHDRAWALS OR TRANSFERS FROM RESERVE ACCOUNT. The board of

directors may withdraw or transfer funds from the reserve account for a purpose

other than those specified in sub. (3) if all of the following conditions are met:

(a) The amount and specific purpose of the withdrawal or transfer from the

reserve account is approved at a special meeting of the association by the affirmative

vote of at least 51% of unit owners having 66% or more of the votes.

(b) The board of directors creates a repayment schedule that specifies the time

period for repayment of the withdrawal or transfer and that contains a schedule of

periodic amounts for the repayment of the withdrawal or transfer.

(c) The term of the repayment schedule is not longer than 7 years.

(d) The amount of the withdrawal or transfer is not greater than 40% of the

total value of the reserve account at the time the withdrawal or transfer is approved

under par. (a).

(e) No other withdrawal or transfer from the reserve account is outstanding.

(5) REPORTING REQUIREMENTS. Beginning in 2001, the board of directors, on

behalf of the association, shall annually, no later than March 31, record in its minutes

and with the register of deeds of the county where the condominium is located a

report on the reserve account of the association setting forth all of the following:
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1 (a) A statement of the amounts held in the reserve account at the beginning and

2 at the close of the previous one-year period.

3 (b) The amounts and sources of funds added to the reserve account during the

4 previous oneyear period.

5 (c) The amounts expended from the reserve account during the previous

6 one-year period and a description of the purposes for which the amounts were

7 expended.

8

9

10

11

12 SECTION 4. 703.33 (1) (d) of the statutes is amended to read:

13

14

15 common oneratine:  exnenses. anticipated expenditures from the reserve account for

16 renlacement of common elements. the amount in the reserve accouenair or r nt, the

17 estimated monthly payments by the purchaser for assessments, including

18 anticinated contributions bv the purchaser to reserves, and thed monthly

19 charges for the use, rental or lease of any facilities not part of the condominium.

20

21

022

23

24 (END)

(6) AUDIT. Upon the written request of any unit owner, the board of directors

shall contract with an independent certified accountant to audit the reserve account

and provide the results of the audit to the requesting party. The board of directors

may require the requesting party to pay the reasonable costs of the audit.

703.33 (1) (d) A copy of the projected annual operating budget for the

condominium  setting forth all anticinated

.

m.

. ..

SECTION 5. Initial applicability.

(1) The treatment of section 703.33 (1) (d) of the statutes first applies to copies

R
b rzrzz--

of the projected annual operating budget furnished on the first day of the th month

beginning after the effective date of this subsection.
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, assess unit owners a suffkient amount for contributions to reserves and deposit the

assessments collected intdthe reserve account

(END OF INSERT 4-12)
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As we discussed, I changed the date by which a budget must be prepared and
distributed to the first day of the 6th month, which would give boards of directors at
least five months to prepare for and accomplish this.

I changed the date by which reserve accounts must be established to the first day of
the 4th month, which gives boards of directors at least three months to accomplish this.

I made two additional changes, as a result of my conversation with Mary Matthias,
that are not related to a two-month phase in, but which make more or less technical
changes that, I think, improve the draft. The first is at the bottom of page 3, in s.
703.165 (1) (b). I tied the “reasonable reserves” to the long-range reserve account plan.
I think it makes more sense to have this stated connection between the annual budget
and the long-range reserve account plan.

J 2
The second change is on page 4, in s. 703.165 (2). I collapsed “old” pars. (2 and (b)

into one par. (a) and changed “old” par. (c) to par. (b). From “old” par. (a), I took out the
reference to assessing for contributions to be placed into the reserve account. Instead,
in new par. (bb1 required the board to assess for contributions to reserves and to deposit
the contributions collected into the reserve account. The language has not been
removed, just moved to a more appropriate location.

If you would prefer, however, that the language be returned to its original state, let
m e  k n o w .

Pamela J. Kahler
Senior Legislative Attorney
Phone: (608) 266-2682
E-mail: Pam.Kahler@legis.state.wi.us
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February 1,200O

Representative La Fave:
As we discussed, I changed the date by which a budget must be prepared and

distributed to the first day of the 6th month, which would give boards of directors at
least five months to prepare for and accomplish this.

Also as we discussed, I changed the date by which reserve accounts must be
established to the first day of the 4th month, which gives boards of directors at least
three months to accomplish this.

I made two additional changes, as a result of my conversation with Mary Matthias,
that are not related to a two-month phase in, but which make more or less technical
changes that, I think, improve the draft. The first is at the bottom of page 3, in s.
703.165 (1) (b). I tied the“reasonable  reserves” to the long-range reserve account plan.
I think it makes more sense to have this stated connection between the annual budget
and the long-range reserve account plan.

The second change is on page 4, in s. 703.165 (2). I collapsed “old” pars. (a) and (b)
into one par. (a) and changed “old” par. (c) to par. (b). From Gold” par. (a), I took out the
reference to assessing for contributions to be placed into the reserve account. Instead,
in new par. (b), I required the board to assess for contributions to reserves and to
deposit the contributions collected into the reserve account. The language has not been
removed, just moved to a more appropriate location.

If you would prefer, however, that the language be returned to its original state, let
me know.

Pamela J. Kahler
Senior Legislative Attorney
Phone: (608) 266-2682
E-mail: Pam.Kahler@legis.state.wi.us
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