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MEMORANDUM

TO: Legidlative Reference Bureau

FROM: Representative Sheryl K. Albers

DATE: December 11, 1998

RE: Drafting of a Proposed Amendment to Zoning Enabling Act

Please draft this. Also, note that this is based on a Florida statute. If you have any
guestions, please feel free to call.
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DRAFT

PROPOSED AMENDMENT TO ZONING ENABLING ACT

MITIGATING INORDINATE BURDENS ON PRIVATE PROPERTY

1.01 Establishment of Mitigation Measures and Procedures

(A)

B)

Statement of Purpose. In order to reduce the potential for taking and due
process claims arising from land use and environmental regulation; to protect
public treasuries from undue exposure to damage claims; and avoid imposing on
landowners inordinate regulatory burdens which in fairness and justice should be
borne by the public as a whole, each governmental unit, that exercises land use
approval authority under this article, is directed to enact ordinances or other laws
providing for one or more of the mitigation measures set forth in Section (C)
hereof, and to establish procedures for the implementation of such measuresin
order to provide appropriate relief in cases where landowners are found to be so
burdened. This section shall be liberally construed to effect fully its obvious
purposes and intent, and governmental entities shall direct all available resources
and authorities to effect fully and expeditiously the obvious purpose and intent of
this section in preventing inordinate regulatory burdens on private property.
Definitions. For purposes of this section, the following words and phrases shall
have the meanings indicated:
(1) “Action” means any regulation or act by a governmental entity, including
denial of land use approval or a development permit, which by itself or in
concert with regulations or actions of other government agencies, is alleged to

cause an inordinate burden on the use or development of real property.
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(2) “Commission” means a planning and zoning commission or some similar
body.

(3) “Governmental entity” means the local legidative body, the commission, the
board of appeals, the local executive, the hearing examiner or other local
government official or agency which exercises land use approval or
permitting authority under this article.

(4) “Inordinate burden” or “inordinately burdened” mean that a regulation or
action of one or more governmental entities, by itself or in concert with
actions of other government agencies, has directly restricted or limited the
use, density or development of real property and real property parcels such
that:

(i) the landowner is permanently unable to attain the reasonable,
investment-backed expectation for the real property, or a vested right
to a specific use with respect to the real property as awhole, or

(ii) on a per parcel basis the landowner is left with existing or vested uses
that are unreasonable to such an extent that the landowner bears
permanently a disproportionate share of a burden imposed for the
good of the public which in fairness should be borne by the public at
large.

(iii)  The assessor has noted in valuing areal property parcel regulations or
restrictions enacted in the prior year which have a negative impact on

that real property parcel’s value.
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The terms “inordinate burden” or “inordinately burdened” do not include
temporary impacts to real property with the exception of moratoriums which
exceed nine monthsin total length, not to include mining moratoriums;
impacts to real property occasioned by governmental abatement, prohibition,
prevention or remediation of a public nuisance at common law or a noxious
use of private property; or impacts to rea property caused by a governmental
body taken to grant relief to a landowner under this section.

(5) “Landowner” means a person with alegal or equitable interest in real
property who has filed an application for land use approval or a development
permit, or is otherwise affected by a regulation or action of a governmental
entity. The term does not include a governmental entity or entity, which has
been, granted non-profit status by the government.

(6) “Land use approval” or “development permit” mean any building permit, pre-
building permit, zoning or use permit, subdivision approval, site plan
approval, special exception, variance, or similar action authorizing the use of
development of real property.

(7) “Mitigation request” means an application or request by a landowner for
relief under one or more of the mitigation measures set forth in Section (C)
hereof from inordinate burdens on the landowner’s real property claimed to
be caused by actions of governmental entities or other governmental agencies.

(8) “Parcel” shall include any land segment which has been assigned a tax code
number for identification or which is divided by a highway or stream deemed

navigable, but assigned one identification number. The landowner shall have
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six months from the time of enactment to request) a separate identification
number be assigned to each segment created by the obstruction dividing it.

(9) “Real property” or “property” means land and includes any appurtenances
and improvements to the land, including any other relevant real property in
which the landowner had a relevant interest.

(C) Mitigation Measures. The local legislative body shall by ordinance or law
establish within the county or municipality one or more of the following
mitigation measures designed to protect the public interest while providing for
reduced restraints on the use, density or development of the real property of

landowners found to be inordinately burdened by any action taken pursuant to this

article:
\o ‘)wucw5 DE
q?w m““’ (ﬂ} ?:; 1) Administrative appeals to agencies empowered to grant relief. Agencies may
w o4
W?m 57 constitute commissions or by commissioners are elected.
h065
(2) Cluster subdivision, or similar techniques such as planned unit development,
to locate development on the least sensitive portion of the property.
(3) Density increases, or increases in the intensity or use of areas appropriate for
v "
7 %) \(L’( * development. Z
)
(* (29 o
Kt QVUC ' (4) Development agreements in accordance with Section'* of thisarticle.
_(5) Land exchanges, including exchanges of privately or publicly owned land for
OV\:;;L D‘sq‘S }; ' the regulated parcel. . Y VJ
we L LAk
o 25" A :ﬁ‘;’z@j wa) /L/ (6) Mitigation programs, on site or off site, including payments in lieu. whn
«\0
b L 0 ) /14(7) Performance zoning, including criteria to ensure that development will not

adversely impact the surrounding area.
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/L, (8 Transfer of development rights as authorized by SectiE)n of this article.

(9) Variances, waivers, adjustments of land development or permit standards, or

jieds )
L mw\ { other extraordinary relief, including where appropriate conditions on the
\
w‘\w &‘ amount of development, density or use permitted. An inordinate burden shall

not apply if the unit of government has made a written offer to purchase equal
to the assessed value of the property.

(D) Criteria. The circumstances to be examined in determining whether the action of
the governmental entity, by itself or in conjunction with regulations or actions of
other government agencies, is unreasonable or inordinately burdens the use,
density or development of the real property parcels may include, but are not
limited to:

(1) The history of the real property, including when it was purchased, how much
was purchased, where it is located, the nature of the title, the composition of
the property, and how it was initially used.

(2) The history of development and use of the real property, including what was

4 }\

M developed on the property and by whom, if it was subdivided and how and to
whom it was sold, whether plats were filed or recorded, and whether
infrastructure and other public services or improvements may have been

dedicated to the public.

(3) The history of environmental protection and land use controls and other
regulations, including how and when the property was classified, how use,
density or development was proscribed, and what changes in classifications

occurred.



(E)

(4) The present nature and extent of each real property parcel, including its
natural and altered characteristics.

(5) The reasonable expectations of the landowner at the time of acquisition of the
property parcel(s), or immediately prior to the implementation of the
regulation or action at issue, whichever is later, under the regulations then in
effect and under common law.

(6) The public purpose sought to be achieved by the regulation or action,
including the nature and magnitude of the problem addressed by the
underlying regulations on which the action is based; whether the action is
necessary to the achievement of the public purpose; and whether there are
alternative actions that would achieve the public purpose and allow for
reduced restriction on the use, density or development of the property.

(7) Uses, density or development specifically authorized for and outlined in plans
or policies by the unit of government.

(8) Restrictions placed on similar property related to use, density and
development.

(9) Any other information determined relevant by the governmental entity.

Procedure. The local legislative body shall establish procedures for

implementation of the mitigation measures it enacts pursuant to this section. The

procedures shall provide for the submission of mitigation requests to a

governmental entity empowered to grant the requested relief.

(1) Such procedures may provide for reasonable time limits, within which an

affected landowner must file a mitigation request. In no event should such



time limit be less than 180 days after denia of aland use approval or
development permit, but nothing herein shall prevent a landowner from filing
amitigation request prior to final action on a pending application for aland
use approval or development permit.

(2) Such procedures may require that mitigation requests be supported by
appropriate documentation, including a bona fide valid appraisal that supports
the mitigation request and demonstrates the loss in fair market value to the
real property.

(3) Nothing herein shall preclude the governmental entity from initiating
mitigation measure on its own motion in any case.

(4) Where appropriate, a public hearing may be required prior to determining any
mitigation request or mitigation proposal initiated by the governmental entity.
Where a public hearing is aready provided in the land use approval or
development permit process, no additional hearing shall be required for the
mitigation request. Government entities must be bodies of elected officials or
amagjority thereof elected.

(5) If the governmental entity considering the mitigation request finds that denial
of aland use approval or development permit, or other action, either by itself
or in combination with the actions or regulations of other government
agencies, is unreasonable or inordinately burdens the use, density or
development of any segment or parcel of alandowner’s property, the

governmental entity shall grant the mitigation request in whole or in part, with



appropriat4e modifications, conditions or restrict6ions to protect the. public
interest that would have been served by said denial or action.

(6) If the governmental entity finds that denial of the land use approval or
development permit, or other action, is not unreasonable or does not
inordinately burden the use, density or development of the landowner’s
property, the mitigation request shall be denied, in which event the
proceeding shall end and the landowner may elect to file suit in a court of
competent jurisdiction.

(7) Invoking the procedures of this section is not a condition precedent to filing a
civil action, or awaiver of rights provided under the common law of this
State.

(8) If the governmental entity considering appea s/mitigation requests is not )

7 Thore 15

elected, the landowner may appeal to the Wisconsin Commissionon Land ST, Lomm

Use, which shall consist of 3 members, plus one alternate member, appointed l’“wl lse

by the governor. The commission shall meet monthly to review cases brought

before it. The commission shall review all cases within 60 days of the filing

with the commission, and shall have access to resources and assistance from

the land use office in the Department of Administration (DOA).
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procedure to mitigate the effects on landowners of certain zoning or land use

elating to: requiring a city, village, town or county to develop a

soeg

decisions.

Analysis by the Legislative Reference Bureau
To be provided in a future version of the bill.
For further information see the state and local fiscal estimate, which will be
printed as an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SecTion 1. 59. 694 (11)"0f the statutes is created to read:

59.694 (11) Requrep To AcT. If directed to do so by the county board under s.
66.034 (4)‘," the board of adjustment shall grant a special exception or variance under
this section to comply with the procedure described in s. 66.034 (4) (b).‘/

SECTION 2. 60.65 (3){)f the statutes is amended to read:

60. 65 (3) POAERS AND DUTIES. The town board may authorize the board of

adjustment to, in appropriate cases and subject to appropriate conditions and
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SECTION 2

safeguards, permit special exceptions to the terms of the zoning ordinance under s.
60.61 consistent with the ordinance’s general purpose and intent and with applicable
provisions of the ordinance. This subsection does not preclude the granting of special
exceptions by the town zoning committee designated under s. 60.61 (4) or the town
board, in accordance with regulations and restrictions adopted under s. 60.61. The

town board, under s. 66.034 (4)'? mav _also reauire the board of adiustment to grant

a snecial excention or variance under this section to comnlv with the procedure

described in s. 66.034 (4) (b).J

History: 1983 a 532; 1985 a 135; 1987 a 395; 1995 a. 201.

SECTION 3. 62.23 (7) (e) T. of the statutes is amended to read:

62.23 (7) (e) 1. The council which enacts zoning regulations pursuant to this
section shall by ordinance provide for the appointment of a board of appeals, and
shall provide in such regulations that said board of appeals may, in appropriate cases
and subject to appropriate conditions and safeguards, make special exceptions to the
terms of the ordinance in harmony with its general purpose and intent and in
accordance with general or specific rules therein contained. Nothing in this
subdivision shall preclude the granting of special exceptions by the city plan
commission or the common council in accordance with the zoning regulations
adopted pursuant to this section which were in effect on July 7,1973 or adopted after

S
that date. The council, under s. 66.034 142", mav also reauire the board of appealjto

grant _a snecial excention or variance under this subsection to comnlv with the

procedure described in s. 66.034 (4) gb)'.l

History: 1973c¢ 60; 1975 ¢. 281; 1977 c. 205; 1979 c. 221,355; 1981 c. 289,341, 354,374, 1983 a 49,410; 1985 a 136 ss. 7 109, 10, 1985 a 187,225, 281,316, 1987
a 161,395; 1989 a 201, 1991 a. 255,316, 1993 a 27, 187, 301, 327, 400, 446, 471, 490, 491; 1995 a 27 ss. 9126 (19), 9130 (4); 19954 225; 1997 a. 3, 35, 246

SECTION 4. 66.034Yof the statutes is created to read:

66.034 Zoning mitigation. (1) DeriNniTIONS. In this section:
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SECTION 4

(@) “Action” means any zoning or land use ordinance that is enacted or
regulation that is adopted, or building permit that is denied, by a political
subdivision under s. 59.69,J 60.61{ 60L62’,’61.35Jor 62.23;Jor any denial of a special
exception or variance to a zoning ordinance by a board of appeals under s. 62.23 (7)

J {
(e)Jor by a board of adjustment under s. 59.694 or 60.65.

***NoTE: The definition of “action” that is provided in the Florida statute you sent
me seems to be both vague and overbroad. Please review the definition I've created and
let me know whether it meets your intent.

(b) “Chief executive officer” means the mayor or city manager of a city, the
village president of a village, the town board chairperson of a town or the county
executive of a county or, if the county does not have a county executive, the
chairperson of the county board of supervisors.

(c) “Governing body” means the body in which the legislative powers of a
political subdivision are vested.

(d) “Inordinate burden” means an action that directly restricts or limits a
landowner’s use of, or ability to develop, the landowner’s real property such that at
least one of the following applies:

1.  The landowner is permanently unable to attain the reasonable,
investment-backed expectation for the real property.

2. The landowner is permanently unable to attain a vested right to a specific
use of the real property.

3. With regard to at least one of the parcels of the landowner’s real property,
the use to which the landowner may put the real property is limited such that the
landowner bears permanently a disproportionate share of the burden imposed by the

action, compared to the burden borne by the public.

***NoTe: Although this definition of “inordinate burden” is based on the Florida
statute, I'm not sure if it is workable and I'm not sure what it means. For example, | don't
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SECTION 4

understand what an “investment-backed expectation” for real property is or how it can
be determined. Also, I'm not sure what it means to “attain a vested right to a specific use
of real property, how one determines what a “disproportionate” share of the “burden” is
or how to ascertain what portion of the burden the “public” should,pear. Instruction
number (4) (iii), part of the definition of “inordinate burden” dealt with an
assessor’s valuing of real property, does not fit with the intro. to instruction (4) so |
v omitted it from the definition and \jncluded the concept as one of the criteria the
committee should use under sub. (2) (d) 9. Please review this definition very carefully.

(e) “Landowner” means the owner of record of a parcel of land or the purchaser
of land under a land contract who has the right to occupy and the right to use the land,
except that “landowner” does not include any unit of government or any nonprofit
corporation, charitable trust or other nonprofit association that is described in
section 501 (c) (3) of the Internal Revenue Code and is exempt from federal tax under

section 501 (a) of the Internal Revenue Code.

v
****NOTE: This defmltlon is based on s. 29.164 (1) (b). Does it meet your intent?
Compare to ss.33.01 (9'and 92.03 (4)¢

(f) “Parcel” means an identified section, fractional section or government lot.

(g) “Political subdivision” means a city, village, town or county.

(h) “Real property” means land and improvements on the land.

Tontue () Desigration, cveat fon

2) MITIGATION COMMITTEE (@) ﬁomng\mtt\gaaww Not later than
the first day of the 6th month beginning after publication . [reV|sor inserts date],
a political subdivision shall designate a zoning mitigation committee. The zoning
mitigation committee shall be an existing or newly created committee of the political
subdivision’s governing body, a board of adjustment or appeals under s. 59.@9&, 60.65
or 62.23 (7) (e)‘{)r a separate committee that is not part of the political subdivision’s
governing body.

(b) nggaﬁm gommittee membership. If the zoning mitigation
committee designated under par. (a‘)/is a separate committee, it shall consist of ﬂqu

members who shall be appointed by the chief executive officer of the political

subdivision, subject to confirmation of the governing body. Members shall serve for
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@ gwmIZyear terms and may be reappointed, except that dhwee of the initial appointees
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shall serve for one year terms. A member may be removed during his or her term by
A

the chief executive officer for just cause. A member shall receive compensation at a
rate set by the governing body. A member of the governing body may be appointed

by the chief executive officer to the zoning mitigation committee.
o BV,

(©) Wv.g\(r;z(/gqﬂw commzttee{@rocedures Qhe chief executive officer of the

political subdivision shall select the chairperson of the zoning mitigation committee
described under par. (a){ and the committee shall elect from among its members a
vice chairperson and secretary. The committee shall determine its own rules of
operation. All expenses of the committee shall be paid by the political subdivision.

(3) MITIGATION REQUEST proceDuRes, LiMTAaTians. (@) If a landowner believes
that an action taken by a governing body places an inordinate burden on the
landowner, the landowner may file a mitigation request with the zoning mitigation
committee under sub. (2) %ot later than 180 days after the effective date of the action,

(b) No request for mitigation may be made under par. (a):’or maintained once
filed, if the political subdivision makes a written offer to purchase the landowner’s
real property, whicix the landowner believes is subject to an inordinate burden, at the
current assessed value of the real property Nothing in this section precludes a

political subdivision from initiating a mitigation process under this section.
***NoTe: The last sentence in par. (b) is from the instructions you provided, but I'm
J not sure it makes sense. It could be read to mean that a political subdivision can make

a mitigation request, which doesn’t seem to make senseOWhat exactly is your intent with
regard to this sentence?

(c) The zoning mitigation committee may require the landowner to provide
information or documentation, such as appraisals of the landowner’s real property

or appraisals that demonstrate the real property’s loss of value that may be



10

11

12’

13

14

15

16

17

18

19

20

1999 - 2000 Legislature -6- LIK/IEI;E_SB'G?/PI

SECTION 4

attributable to an action, that suppor:c? the landowner’s belief relating to the
inordinate burden.
w.‘:yn,,,’biﬁwt"'om

(4) PrRoceEDURES. (a) Committee meetings. The,zéommittee shall meet within 14
days after receiving a mitigation request under sub. (3) and shall decide, not later
than 90 days after receiving a mitigation request, whether a landowner is subject to
an inordinate burden. In reaching its decision, the zoning mitigation committee
shall use the criteria described under par. (bﬂ. The committee may reach its decision
only after holding at least one public hearing on the mitigation request at which the
landowner, the governing body responsible for the action that led to the filing of the
mitigation request and any oter interested party may appear. No public hearing
may be held under thisr?lltge;as'pl;l class 1 notice under ch. 985Jis published
at least se;éan days before the scheduled hearing. The committee shall forward its
decision to the governing body.

(b) Mitigation criteria. In determining whether an inordinate burden is placed
on a landowner, a zoning mitigation committee shall consider at least all of the
following factors:

1. The history of the real property, including when it was purchased and how
it was initially used by the landowner.

****NoTE: I'm not sure what this criteria is supposed to discern. The instructions
state that the history of the property should include “the nature of the title” and “the
composition of the property”; I'm not sure what you mean by these 2 items. Also, the
instructions state that the history should reveal “how it [the property] was initially used.”
I'm not sure what “initially” means ol to whom it applies. | added “by the landowner”,
but this may not always be useful information; i.e. if the current landowner only owned
the property for 3 months before having a variance request turned down, “initial” use by
the landowner would be meaningless. What is your intent in trying to determine how the
land was “initially” used?

2. The history of the development and the use of the real property, including

what was developed on the property, by whom and when it was developed; whether
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the real property has been subdivided and, if so, how, when and to whom it was sold;
whether plats were filed or recorded; and whether infrastructure or other public

services were dedicated to the public.
difeciv

****NOTE: Again, much of this language is taken vigigt from the Florida statute you
sent me, but | don’'t know what it means to say “whether infrastructure or other public
\/ services were dedicated to the publiNWhat is the intent of this language?

3. The history of environmental protection, land use controls and other
regulations that applied to the real property, including how and when the property
was classified, the nature of restrictions on density or development that applied to
the property and what changes in classifications applied to the real property.

4. The current land use restrictions and zoning ordinances and regulations that
apply to each parcel of the landowner’s real property, including the size of each parcel
and its natural and altered characteristics.

5. The reasonable expectations of the landowner for developing or using the
property at the time the landowner acquired the property, or immediately before the
effective date of the action that led the landowner to file a mitigation request,
whichever is later.

6. The public purpose to be achieved by the action, including the nature and
magnitude of the problem addressed by the action; whether the action is necessary
to achieve the public purpose; and whether an alternate action could achieve the
public purpose and permit reduced restrictions on the use, density or development
potential of the real property.

7. The uses, density or development that may occur on the real property under
land use plans and zoning ordinances or regulations that are currently in effect in

the political subdivision.
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8. Actions that apply to similar real property that restrict the use, density and
development potential of such similar real property

9. Whether the assessed value of the real property declined in the current year
compared to the immediately preceding year and, if so, whether the decline, in the
opinion of the assessor of the taxation district in which the real property is located,
is directly attributable to the action that caused the landowner to file the request for
mitigation.

***NoTE: This subdivision is based on one of the definitions of “inordinate burden”
in item (4) (iii) of the Florida statute. Does it meet your intent?

10. Any other information from any source that the committee considers
relevant.

(c) Committee decisions. 1. If the zoning mitigation committee decides that the
landowner is subject to an inordinate burden, the governing body shall mitigate the
inordinate burden by instituting one or more of the mitigation remedies under sub.
5))

2. If the zoning mitigation committee decides that the landowner is not subject

to an inordinate burden, the landowner may appeal the committee’s decision to the

circuit court.

****NoTE: What scope of review do you envision for the circuit court? Is the court
to make an independent review of the landowner’s mitigation request, or is the court only
to decide whether the committee abused its discretion by not following the criteria under
par. (b)?

(5) MiTicATION REMEDIES. If the zoning mitigation committee makes the
determination described in sub. (4) (c) I.',[ the governing body shall institute on%of
the following mitigation remedies:

(a) Enact or amend a zoning ordinance or adopt or amend a zoning regulation,

which allows the landowner to proceed with the use or development of the

oF mur A
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landowner’s real property, the inordinate burden on which prevented the landowner
from proceeding with such use or development and led to the landowner’s filing of

the request for mitigation.

/
(b) Require the political subdivision’s board of appeals under s. 62.23 (7) (e) or

board of adjustment under s. 59.694Jor 60.65Jto grant a variance or special exception
to an action, which allows the landowner to proceed with the use or development of
the landowner’s real property, the inordinate burden on which prevented the
landowner from proceeding with such use or development and led to the landowner’s

filing of the request for mitigation.

**NOTE: Pars. (a){amd (b}lseem to encompass a lot of the mitigation measures that
are specified in your instructions. | did not include some of the measures in the
instructions, such as “cluster subdivision”, “planned unit development” and
“performance zoning”, because I do not know what they mean. Such specific measures,
however, should be encompassed by the broad requirements under pars. (a) and (b). If
these paragraphs do not encompass any of the specific measures in the instructions,
please let me know which ones you want included.

that

(c) Enter into a written development agreement with the landowner which
allows the landowner to develop the landowner’s real property in a way that is
specified in the agreement and under which the landowner agrees to written criteria
that ensure that such development will not adversely impact the surrounding area.

****NoTE: This paragraph is based on instructions (C) (4) and (7), although both the

instructions, and thig paragraph, seem to be rather vague. Instruction (C) (4) is a

v Mitigation measure allows “development agreements in accordance with Section

____of this article”, but nowhere in the instructions is such a development agreement

specified. Par. (¢) seems vague in that it is unclear who will determine whether a

landowner’s development “adversely” impacts the “surrounding ared’) What is an

“adverse impactf.l’j“Pollution” of an undefined type or severity? A population increase of

an undefined magnitude? Increased traffic noise? A loss of farmland? And how big is

the “surrounding aregf”jl will need to know your intent so | can provide some details in
par. (c).

(d) Enter into an agreement with the landowner to exchange real property
owned by the political subdivision for the real property that is subject to the

inordinate burden.
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=**NoTe: The mitigation measure in item (C) (8) of the instructions is a “transfer
of development rights as authorized by Section ____ of this article”, but the instructions
do not contain any information on the transfer of development rights. What is your
intent? Whose development rights would be transferred, to whom would they be
transferred and for what consideration would they be transferred?

(e) Enter into an agreement with the landowner to compensate the landowner
for the inordinate burden placed on the landowner’s real property. Such
compensation may be a cash payment, a purchase of development rights to the real
property or any other compensation that is agreed to by the parties,

***NoTe: The mitigation measure in item (C) (6) of the instructions is “,Nﬁtigation
programs, on site or off site, including payments in lie\(?d I do not know what “payments

in lieu” (in “lieu” of what?) means, but my guess is that the instructions mean to authorize

the political subdivision to make a cash payment as mitigation. Does par. (e) meet your
intent with regard to this instruction?

SECTION 5. Effective dates. This act takes effect on the day after publication,
except as follows:

v
(1) The treatment of section 66.034 (3) of the statutes takes effect on the first

day of the 6th month beginning after publicationvuwv‘iﬁhg?tsf%y%

(END)
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LEGISLATIVE REFERENCE BUREAU \JJLA

Representative Albers:

g
v This bill is based on the instruction)that you sent to me. Apparently, the instructions

are based on a statute that has been enacted by Florida. Please review this bill very
carefully to ensure that it is consistent with your intent.

In many respects, the instructions were incomplete, confusing or ambiguous.
Instead of writing you a memo that asks for clarifications on the instructions or
requests more details for provisions that were not well developed, | decided to produce
a bill based on what | gathered was the overall intent of the instructions. This way,

(at leastlyowhave a preliminary bill to serve as a basis for discussion of the issues

addressed by the bill.

In some cases, | tried to draft a provision based on what I thought the instructions
meant but, in other cases, | was not able to execute the instruction};because there
simply wasn't enough information. In either case, however, | included a **** NoTe
which explains what I did, asks for more information or points out a problem with the
instructions. J//

One of the most difficult parts of the bill is the definition of “inordinate burden(x’j I
tried to draft a definition that makes sense but, because the instructions were so
difficult to interpret, I'm not sure if the definition works or reflects your intent. Some
of the most incomplete parts of the instructions are the exact procedures that are
supposed to be followed, details relating to the body that is to decide whether there is
an inordinate burden, the types of zoning actions to which mitigation could apply and
the actual mitigation measures that are supposed to be made available to a landowner
who is subject to an inordinate burden. Because few details were provided regarding
the body that is supposed to preside over }he request for mitigation, | created many of
the provisions in s. 66.034 (2)"and (4) (a) with little information to go on. Please pay
particular attention to these parts of the bill.

Before | can prepare an analysis and produce an introducible version of the bill, I will
need answers to the questions I have asked and other issues | have raised will need
to be addressed. | would be happy to meet with you or your staff members to discuss
any issues related to this bill.

Marc E. Shovers

Senior Legislative Attorney

Phone: (608) 266-0129

E-mail: Marc.Shovers@legis.state.wi.us
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February 24, 1999

Representative Albers:

This bill is based on the instructions that you sent to me. Apparently, the
instructions are based on a statute that has been enacted by Florida. Please review
this bill very carefully to ensure that it is consistent with your intent.

In many respects, the instructions were incomplete, confusing or ambiguous.
Instead of writing you a memo that asks for clarifications on the instructions or
requests more details for provisions that were not well developed, | decided to produce
a bill based on what | gathered was the overall intent of the instructions. This way,
you at least have a preliminary bill to serve as a basis for discussion of the issues
addressed by the bill.

In some cases, | tried to draft a provision based on what I thought the instructions
meant but, in other cases, | was not able to execute the instructions because there
simply wasn’t enough information. In either case, however, | included a ****NoTEe
which explains what I did, asks for more information or points out a problem with the
instructions.

One of the most difficult parts of the bill is the definition of “inordinate burden”. |
tried to draft a definition that makes sense but, because the instructions were so
difficult to interpret, I'm not sure if the definition works or reflects your intent. Some
of the most incomplete parts of the instructions are the exact procedures that are
supposed to be followed, details relating to the body that is to decide whether there is
an inordinate burden, the types of zoning actions to which mitigation could apply and
the actual mitigation measures that are supposed to be made available to a landowner
who is subject to an inordinate burden. Because few details were provided regarding
the body that is supposed to preside over the request for mitigation, | created many of
the provisions in s. 66.034 (2) and (4) (a) with little information to go on. Please pay
particular attention to these parts of the bill.

Before | can prepare an analysis and produce an introducible version of the bill, 1 will
need answers to the questions | have asked and other issues | have raised will need
to be addressed. | would be happy to meet with you or your staff members to discuss
any issues related to this bill.

Marc E. Shovers

Senior Legislative Attorney

Phone: (608) 266-0129

E-mail: Marc.Shovers@legis.state.wi.us
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AN ACT to amend 60.65 (3) and 62.23 (7) (e) 1.; and to create 59.694 (11) and

66.034 of the statutes; relating to: requiring a city, village, town or county to
develop a procedure to mitigate the effects on landowners of certain zoning or

land use decisions.

Analysis by the Legislative Reference Bureau
To be provided in a future version of the bill.

For further information see the state and local fiscal estimate, which will be
printed as an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 59.694 (11) of the statutes is created to read:

59.694 (11) RequireD TO AcT. If directed to do so by the county board under s.
66.034 (4), the board of adjustment shall grant a special exception or variance under
this section to comply with the procedure described in s. 66.034 (4) (b).

SECTION 2. 60.65 (3) of the statutes is amended to read:
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SECTION 2

60.65 (3) POWERS anp puTies. The town board may authorize the board of
adjustment to, in appropriate cases and subject to appropriate conditions and
safeguards, permit special exceptions to the terms of the zoning ordinance under s.
60.61 consistent with the ordinance’s general purpose and intent and with applicable
provisions of the ordinance. This subsection does not preclude the granting of special

exceptions by the town zoning committee designated under s. 60.61 (4) or the town

board, in accordance with regulations and restrictions adopted under s. 60.61. The

i in s. 66.034 (4)

SECTION 3. 62.23 (7) (e) 1. of the statutes is amended to read:

62.23 (7) (e) 1. The council which enacts zoning regulations pursuant to this
section shall by ordinance provide for the appointment of a board of appeals, and
shall provide in such regulations that said board of appeals may, in appropriate cases
and subject to appropriate conditions and safeguards, make special exceptions to the
terms of the ordinance in harmony with its general purpose and intent and in
accordance with general or specific rules therein contained. Nothing in this
subdivision shall preclude the granting of special exceptions by the city plan
commission or the common council in accordance with the zoning regulations

adopted pursuant to this section which were in effect on July 7,1973 or adopted after

that date.
rant necial excention or varian nder_thi tion t mply with th
r r ri in s. 66.034 (4) (b).

SECTION 4. 66.034 of the statutes is created to read:

66.034 Zoning mitigation. (1) DeriniTions. In this section:
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SECTION 4

(a) “Action” means any zoning or land use ordinance that is enacted or

O (haStLi” 100 . . i _ -
nAthat is ac{:)pted, or building permit that is denied, by a political

regulatio
subdivision under s. 59.69, 60.61, 60.62, 61.35 or 62.23; or any denial of a special
exception or variance to a zoning ordinance by a board of appeals under s. 62.23 (7)
(e) or by a board of adjustment under s. 59.694 or 60.65.

+«++NOTE: The definition of “action” that is provided in the Florida statute you sent
me seems to be both vague and overbroad. Please review the definition I've created and
let me know whether it meets your intent.

(b) “Chief executive officer” means the mayor or city manager of a city, the
village president of a village, the town board chairperson of a town or the county
executive of a county or, if the county does not have a county executive, the
chairperson of the county board of supervisors.

(c) “Governing body” means the body in which the legislative powers of a
political subdivision are vested.

(d) “Inordinate burden” means an action that directly restricts or limits a
landowner’s use of, or ability to develop., the landowner’s real property such that at

least one of the following applies:

a

1.  The landowner is permanently unable to attain the reasonabl%
Fehern o the invediiet made o acguire
investment—backed-expeetabionfor the real property.

hais (ifle or 00 Feascinble use of the real gy by i fime for - 3t s,
2. The landowner is-permanently-unable-bo-atbain-a-vested-right-to-a~specifrc
use-of-thereal-property.
3. With regard to at least one of the parcels of the landowner’s real property,
the use to which the landowner may put the real property is limited such that the
landowner bea@manently a disproportionate share of the burden imposed by the

action, compared to the burden borne by the public.

****NOTE: Although this definition of “inordinate burden” is based on the Florida
statute, I'm not sure if it is workable and I'm not sure what it means. For example, | don't



ot

g O e W N

10
11
12
13
14
15
16
17
18
19
20

1999 - 2000 Legislature -4- LRB-1367/P1
MES:wlj:km

SECTION 4

understand what an “investment-backed expectation” for real property is or how it can
be determined. Also, I'm not sure what it means to “attain a vested right to a specific use
of real property, how one determines what a “disproportionate” share of the “burden” is
or how to ascertain what portion of the burden the “public” should bear Instruction
number (4) (iii), part of the definition of “inordinate burden” that dealt with an assessor's
valuing of real property, does not fit with the intro. to instruction (4) so | omitted it from
the definition and included the concept as one of the criteria the committee should use
under sub. (2) (d) 9. Please review this definition very carefully.

(e) “Landowner” means the owner of record of a parcel of land or the purchaser

of land under a land contract who has the right to occupy and the right to use the land,

except that “landowner” does not include any unit of government, es-any-nenprofit’

»++«NOTE: This definition is based on s. 29.164 (1) (b). Does it meet your intent?
Compare to ss. 33.01 (9) and 92.03 (4).

() “Parcel” means an identified section, fractional section or government lot.

(g) “Political subdivision” means a city, village, town or county.

(h) “Real property” means land and improvements on the land.

(2) ZONING MITIGATION commITTEE. (&) DEsSI anaTi oN,  CReATI oN- Not later than
the first day of the 6th month beginning after publication . . . . [revisor inserts date],
a political subdivision shall designate a zoning mitigation committee. The zoning

mitigation committee shall be an existing or newly created committee of the political

subdivision’s governing body,asbeardwefadiustmentrorappeals
Grenshing o Ok 0 e ey other than o bwir] f Ayt ey ?‘orqo,wlsurd’rs fﬁé‘?‘i i, é_marégazgv)
©1-62-23-(Hte¥ or @ separate committee, that is not part of the political subdivision’s

governing body.

(b) Committee membership. If the zoning mitigation committee designated
under par. (a) is a separate committee, it shall consist of 5 members who shall be
appointed by the chief executive officer of the political subdivision, subject to

confirmation of the governing body Members shall serve for 2— year terms and may
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be reappointed, except that 3 of the initial appointees shall serve for one-year terms.
A member may be removed during his or her term by the chief executive officer for
just cause. A member shall receive compensation at a rate set by the governing body.

A member of the governing body may be appointed by the chief executive officer to

the zoning mitigation committee.

) s a neosit CCateed Commibtee .
(c) Committee officers, procedures.AFhe chief executive officer of the political

subdivision shall select the chairperson of the zening-mitigatien- committee

-deseribed-ander-par-tass and the committee shall elect from among its members a

vice chairperson and secretary. The committee shall determine its own rules of
operation. All expenses of the committee shall be paid by the political subdivision.
(3) MITIGATION REQUEST PROCEDURES, LIMITATIONS. (a) Ifalandownerbelieves
that an action taken by a governing body places an inordinate burden on the
landowner, the landowner may file a mitigation request with the zoning, mitigation
one ‘fec
committee under sub. (2) not later thanA8e-eeys after the effective date.of the action.
(b) No request for mitigation may be made under par. (a), or maintained once
filed, if the political subdivision makes a written offer to purchase the landowner’s
real property, which the landowner believes is subject to an inordinate burden, at the
currentm value of the real property. ~Nething-in-this-section-precludes=a
politisal-subdivision-frome-initiating.a-mitigation-precess-under-thisrseetions
***+*NOTE: The last sentence in par, (b) is from the instructions you provided, but I'm

not sure it makes sense. It could be read to mean that a political subdivision can make

a mitigation request, which doesn’t seem to make sense. What exactly is your intent with
regard to this sentence?

(c) The zoning mitigation committee may require the landowner to provide
information or documentation, such as appraisals of the landowner’s real property

or appraisals that demonstrate the real property’s loss of value that may be

TE e Zor, Voadret Ctmemuifec. Aeny ntzed e pors w)
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chien of
attributable to an action, that supports the landowner’s dbelief~relating=to=the-

inordinate burden.

(4) Procebures. (@) Committee meetings. The zoning mitigation committee
shall meet within & days after receiving a mitigation request under sub. (3) and
shall decide, not later than 90 days after receiving a mitigation request, whether a
landowner is subject to an inordinate burden. In reaching its decision, the zoning
mitigation committee shall use the criteria described under par. (b). The committee
may reach its decision only after holding at least one public hearing on the mitigation
request at which the landowner, the governing body responsible for the action that
led to the filing of the mitigation request and any other interested party may appear.
No public hearing may be held under this paragraph unless a class 1 notice under
ch. 985 is published at least 7 days before the scheduled hearing. The committee
shall forward its decision to the governing body.

(b) Mitigation criteria. In determining whether an inordinate burden is placed
on a landowner, a zoning mitigation committee shall consider at least all of the
following factors:

sitswassinitiallysusedmby~thevarrdowmesns

****NOTE: I'm not sure what this criteria is supposed to discern The instructions
state that the history of the property should include “the nature of the title” and “the
composition of the property”; Pm not sure what you mean by these 2 items. Also, the
instructions state that the history should reveal “how it [the property] was initially used.”
I'm not sure what “initially” means nor to whom it applies. | added “by the landowner”,
but this may not always be useful information; i.e. if the current landowner only owned
the property for 3 months before having a variance request turned down, “initial” use by
the landowner would be meaningless. What is your intent in trying to determine how the
land was “initially” used?

reol ‘Jm{)ﬂ{’j, fo Lpwlud: . g 1ses ¢ ooy Jt’s&i«iopnwﬁf}‘
4. 27 The history of the developmenirand=the-use.of Lpropertyminchading

wswhat=was-developedsondhepropertymbyawhomeandewhensitswasdevelopeds whether
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the real property has been subdivided and, if so, how, when and to whom it was sold,

Sewer, waters eletin ki pahuisl 148 o ol

whether plats were filed or recorded; and Whetheﬂimmﬂhﬂ:publw
shr ket was odded b Hhe, properiy

****NOTE: Again, much of this language is taken directly from the Florida statute
you sent me, but | don't know what it means te say “whether infrastructure or other public
services were dedicated to the public”. What is the intent of this language?

2 .37 The history of environmental protection, land use controls and other
regulations that applied to the real property, including how and when the property
was classified, the nature of restrictions on density or development that applied to
the property and what changes in classifications applied to the real property.

3, &The current land use restrictions and zoning ordinances and regulations that

apply to each parcel of the landowner’s real property,&

“f, 57 The reasonable expectations of the landowner for developing or using the
property at the time the landowner acquired the property, or immediately before the
effective date of the action that led the landowner to file a mitigation request,
whichever is later.

5., ~87 The public purpose to be achieved by the action, including the nature and
magnitude of the problem addressed by the action; whether the action is necessary
to achieve the public purpose; and whether an alternate action could achieve the
public purpose and permit reduced restrictions on the use, density or development
potential of the real property.

é, A The uses, density or development that may occur on the real property under

land use plans and zoning ordinances or regulations that are currently in effect in

the political subdivision.
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"7. 87 Actions that apply to similar real property that restrict the use, density and
development potential of such similar real property.
{4 h’eﬂ Gﬁ’)&'f-éb’ﬁt,
8~ AWhether the assessed value of the real property declined in the current year
compared to the immediately preceding year and, if so, whether the decline, in the
opinion of the assessor of the taxation district in which the real property is located,
is directly attributable to the action that caused the landowner to file the request for

mitigation.

****NOTE: This subdivision is based on one of the definitions of “inordinate burden”
in item (4) (iii) of the Florida statute. Does it meet your intent?

‘?. A02 Any other information from any source that the committee considers
relevant.
(c) Committee decisions. 1. If the zoning mitigation committee decides that the
landowner is subject to an inordinate burden, the governing body shall mitigate the
inordinate burden by instituting one or more of the mitigation remedies under sub.

(5).

edecidesthat-thedandownerisnotsubjeet

+o-an-inerdinate-burdenwthe.landewnermay-appealbhe-committee’s-decisionstostles

~cireuit-count, D’“'”““‘/‘ -l grene o § 6. 32 (e) i =17 . -~ the Mirut
- ?i’u.‘.{' M Ao L‘m;ﬂ - {i- Vet I! : f,‘.f,!‘- .§ 3:;.]

****NoTe: What scope of review do you envision for the circuit court? Is the court
to make an independent review of the landowner’s mitigation request, or is the court only
to decide whether the committee abused its discretion by not following the criteria under
par. (b)?

(5) Mnanav revnes.  If the zoning mitigation committee makes the
determination described in sub. (4) (c) 1., the governing body shall institute one or
more of the following mitigation remedies:

(a) Enact or amend a zoning ordinance or adopt or amend a zoning regulation,

which allows the landowner to proceed with the use or development of the
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landowner’s real property, the inordinate burden on which prevented the landowner
from proceeding with such use or development and led to the landowner’s filing of

the request for mitigation.

(b) Require the political subdivision’s board of appeals under s. 62.23 (7) (e) or
board of adjustment under s. 59.694 or 60.65 to grant a variance or special exception
to an action, which allows the landowner to proceed with the use or development of
the landowner’s real property, the inordinate burden on, which prevented the

landowner from proceeding with such use or development and led to the landowner’s

filing of the request for mitigation.

****NOTE: Pars. (a) and (b) seem to encompass a lot of the mitigation measures that
are specified in your instructions. | did not include some of the measures in the
instructions, such as “cluster subdivision”, “planned unit development” and
“performance zoning”, because | do not know what they mean. Such specific measures,
however, should be encompassed by the broad requirements under pars. (a) and (b). If
these paragraphs do not encompass any of the specific measures in the instructions,
please let me know which ones you want included.

(c) Enter into a written development agreement with the landowner that allows
us: orr
the landowner to develop the landowner’s real property in a way that is specified in:

5 ayreed fo by e prreies.
the agreement an%mdenmbwh-t.he-{andewnepagm&hm waskbbensepiteriabhatoncuse-

****NOTE: This paragraph is based on instructions (C) (4) and (7), although both the
instructions, and this paragraph, seem to be rather vague. Instruction (C) (4) is a
mitigation measure that allows “development agreements in accordance with Section
— of this article”, but nowhere in the instructions is such a development agreement
specified. Par (e) seems vague in that it is unclear who will determine whether a
landowner’s development “adversely” impacts the “surrounding area”. What is an
“adverse impact”? “Pollution” of an undefined type or severity? A population increase of
an undefined magnitude? Increased traffic noise? A loss of farmland? And how big is
the “surrounding area™ | will need to know your intent so | can provide some details in
par. (c).

“E)=Enter-into-an-agrecment-withethe-landowner-to.exchange.real-property
ewned=-by~the-political=subdivision-for-the-real -property.that-is-subject-to=bhe



Pt

© oo =21 & O

1999 - 2000 Legislature -10- LRB-1367/P1
MES:wlj:km
SECTION 4

****NOTE: The mitigation measure in item (C) (8) of the instructions is a “transfer
of development rights as authorized by Section ____ of this article”, but the instructions
do not contain any information on the transfer of development rights. What is your
intent? Whose development rights would be transferred, to whom would they be
transferred and for what consideration would they be transferred?

(d ) Aey Enter into an agreement with the landowner to compensate the landowner
for the inordinate burden placed on the landowner’s real property. Such

compensation may be a cash payment, a purchase of development rlghts to the real
an s Kchanae 4 ead g L0 L4 SR 2 Muhi sk by s fordbe facd e 5wl e o sul *’c})v'

propertg or any other compensatlon that is agreed to by the parties. e bl e
A
«+NOTE: The mitigation measure in item(C) (6) of the instructions is “mitigation
programs, on site or off site, including payments in lieu”. | do not know what “payments
in lieu” (in “lieu” of what?) means, but my guess is that the instructions mean to authorize

the political subdivision to make a cash payment as mitigation. Does par (e) meet your
intent with regard to this instruction?

SECTION 5. Effective dates. This act takes effect on the day after publication,
except as follows:

(1) The treatment of section 66.034 (3) of the statutes takes effect on the first
day of the 6th month beginning after publication.

(END)
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AN ACT to amend 6065 (3) and 62.23 (7) (e) 1.; and to create 59.694 (11) and

66.034 of the statutes; relating to: requiring a city, village, town or county to
develop a procedure to mitigate the effects on landowners of certain zoning or

land use decisions.

Analysis by the Legislative Reference Bureau

To be provided in a future version of the bill.
For further information see the state and local fiscal estimate, which will be
printed as an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 59.694 (11) of the statutes is created to read:

59. 694 (11) Requirep To AcT. If directed to do so by the county board under s.
66.034 (4), the board of adjustment shall grant a special exception or variance under
this section to comply with the procedure described in s. 66.034 (4) (b).

SECTION 2. 60.65 (3) of the statutes is amended to read:
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60.65 (3) POWERS AND DuTIES. The town board may authorize the board of
adjustment to, in appropriate cases and subject to appropriate conditions and
safeguards, permit special exceptions to the terms of the zoning ordinance under s.
60.61 consistent with the ordinance’s general purpose and intent and with applicable
provisions of the ordinance. This subsection does not preclude the granting of special
exceptions by the town zoning committee designated under s. 60.61 (4) or the town
board, in accordance with regulations and restrictions adopted under s. 60.61. The

town board, under s. 66.034 (4). may also require the board of adjustment to grant

a snecial exception or variance under this section to comnlv with the procedure

described in s. 66.034 (4) (b).

SECTION 3. 62.23 (7) (e) 1. of the statutes is amended to read:

62.23 (7) (e) 1. The council which enacts zoning regulations pursuant to this
section shall by ordinance provide for the appointment of a board of appeals, and
shall provide in such regulations that said board of appeals may, in appropriate cases
and subject to appropriate conditions and safeguards, make special exceptions to the
terms of the ordinance in harmony with its general purpose and intent and in
accordance with general or specific rules therein contained. Nothing in this
subdivision shall preclude the granting of special exceptions by the city plan
commission or the common council in accordance with the zoning regulations
adopted pursuant to this section which were in effect on July 7, 1973 or adopted after

that date. The council, under s. 66.034 (4). may also reauire the board of appeals to

grant a snecial exception or variance under this subsection to comnlv with the

procedure described in s. 66.034 (4) (b).

SECTION 4. 66.034 of the statutes is created to read:

66.034 Zoning mitigation. (1) DerINITIONS. In this section:
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1 (@) “Action” means any zoning or land use ordinance that is enacted or
2 regulation that is adopted, or building permit that is denied, by a political
3 subdivision under s. 59.69, 60.61, 60.62, 61.35 or 62.23; or any denial of a special
4 exception or variance to a zoning ordinance by a board of appeals under s. 62.23 (7)
5

A4 Maseey e 4
(e) or by a board of adjustment under s. 59.694 or 60.65. Q ‘n the [/fbﬁj(h c’é f "‘/tf/@
dnot add “masterplan be cause,) EO)

+»x+NOTE: Jkhedefinitiqn of “actiop2that isprovi

3 ded tuteywoursent
gerhns vague-ahtoverbroad~Rleasereyiew-the definition-Pve cre t@;d;&

srit moets you iptegt

6 (b) “Chief executive officer” means the mayor or city manager of a city, the
7 village president of a village, the town board chairperson of a town or the county
8 executive of a county or, if the county does not have a county executive, the
9 chairperson of the county board of supervisors.
10 (c) “Governing body” means the body in which the legislative powers of a
11 political subdivision are vested.
12 (d) “Inordinate burden” means an action that directly restricts or limits a
13 landowner’s use of, or ability to develop, the landowner’s real property such that at
14 least one of the following applies:
15 . 1. The landowner is permanently unable to attain Rﬁa reasonableg

_retura oly: the .'.,H,Qstm'u.t the Ihnﬂ{dwua.VMA/(Q h
16 WW@@W@the real property.

can mdlle ’-"L"t’a_ v po
0 tlyunable toattai

17 2. The landowner/is ently N8

18 use of the real propert?}j fpr otner Than reweational use

19 3. With regard to at least one of the parcels of the landowner’s real property,
20 the use to which the landowner may put the real property is limited such that the
21 landowner bears permanently a disproportionate share of the burden imposed by the
22 action, compared to the burden borne by the public.

Kk

statute, I’
\
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be detePmined. Also, I'm not sure what it meansto “attain a vested right to a specific use
of” real property, ho determines whata “disproportionate” share of the “burden” is
or how to ascertain what porti e burden the “public” should bear. Instruction
number (4) (iii), part o efinition of “Iitordinate burden” that dealt with an assessor’s
valuing of re perty, does not fit with the intfosdg instruction (4) so I omitted it from
the definition and included the concept as one of the criteria the committee should use
“ueader sub. (2) (d) 9. Please review this definition very carefully /

ﬁind stand what an “investment—backed expectation” for real property is or how it can

(e) “Landowner” means the owner of record of a parcel of land or the purchaser
of land under a land contract who has the right to occupy and the right to use the land,

except that “landowner” does not include any unit of government/QF any nonprofit
haritable tr or_other-non; association thai is i i
of thme Codeandis e t from federal tax under

ws NOTE: Th )

. o e e o g e— o e s — [\ D e —
s~dg s-Hasedon s. 29. b). DoeS it meétyqur intent? T~
A .m 3-0 R ,03@)\_

(f) “Parcel” means an identified section, fractional section or government lot.

(g) “Political subdivision” means a city, village, town or county.

(h) “Real property” means land and improvements on the land.

(2) ZONING MITIGATION COMMITTEE. (a) DESIGNATION, CREATION. Not later than
the first day of the 6th month beginning after publication . . . . [revisor inserts date],
a political subdivision shall designate a zoning mitigation committee. The zoning
mitigation committee shall be an existing or newly created committee of the political

@ivision’s governing body%‘ oard of adjustment or\appeals under s. 59.694, 60.65
gthey than

or 62.23 (7) (e} or a sepa i at is not part of the political subdivision’s

governing body.

(b) Committee membership. If the zoning mitigation committee designated
under par. (a) is a separate committee, it shall consist of 5 members who shall be
appointed, by the chief executive officer of the political subdivision, subject to

confirmation of the governing body. Members shall serve for 2-year terms and may
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be reappointed, except that 3 of the initial appointees shall serve for one-year terms.
A member may be removed during his or her term by the chief executive officer for
just cause. A member shall receive compensation at a rate set by the governing body.

A member of the governing body may be appointed by the chief executive officer to

. e . th R Toning “4igatn copmmittee fug, matdf
the zoning mitigation committee. ﬁ‘vﬂ 7; o hewly created fom,,tha?

¢0V /“"n Ca)
(c) Committee officers, procedures. /’fhe chief executive officer of the political

subdivision shall select the chairperson of the poxiug \ufitigatign committee

: &WW?NW’ and the committee shall elect from among its members a

vice chairperson and sQetary. The committee shall determine its own rules of
operation. All expenses of the committee shall be paid by the political subdivision.

(3) MITIGATION REQUEST PROCEDURES, LIMITATIONS. (a) Ifalandownerbelieves
that an action taken by a governing body places an inordinate burden on the
landowner, the landowner may file a mitigation request with the zoning mitigation

one Y ear

committee under sub. (2) not later than after the effective date of the action.

(b) No request for mitigation may be made under par. (a), or maintained once
filed, if the political subdivision makes a written offer to purchase the landowner’s
real property, whi%x the landowner believes is subject to an inordinate burden, at the

(,»V’”’l“‘?“/
current [W value of the real property. Nath

ical sybdivisio initi proc

+e+*NoTE: The Tast séntence in par. (b) is from Tuctions you prov1de
ng € it makes sense. It could be read-tGmean that a political sgbd1v1s1on can make

amitigation 1. ﬁé‘f?ﬁ‘mﬁ‘&ﬁ’t seem tom our intent with
regard to tmw

(c) The zoning mitigation committee may require the landowner to provide

LN K
va avy -l‘-mi.‘l--v.v ISP recIs

information or documentation, such as appraisals of the landowner’s real property

or appraisals that demonstrate the real property’s loss of value that may be



10

11

12

13

14

15

16

17

18

1999 - 2000 Legislature -6 - LRB-1367/P1
MES:wlj:km

SECTION 4
mitigation ru(/m,st‘
attributable to an action, that supports the landowner’s| Ppliéf] relating to the

inordinate burden.

(4) ProceDURES.  (a) Committee meetings. The zoning mitigation committee
shall meet within g;\/days after receiving a mitigation request under sub. (3) and
shall decide, not later than 90 days after receiving a mitigation request, whether a
landowner is subject to an inordinate burden. In reaching its decision, the zoning
mitigation committee shall use the criteria described under par. (b). The committee
may reach its decision only after holding at least one public hearing on the mitigation
request at which the landowner, the governing body responsible for the action that
led to the filing of the mitigation request and any other interested party may appear.
No public hearing may be held under this paragraph unless a class 1 notice under
ch. 985 is published at least 7 days before the scheduled hearing. The committee
shall forward its deC1S1ox}(t'o'?h“éygg\/'eyrn|ng bodf and to the land Ohney,

(b) Mitigation criteria. In determining whether an inordinate burden is placed
on a landowner, a zoning mitigation committee shall consider at least all of the

following factors:

of 1 pr inc when it was p ased a ow

Mﬁw

tate that the his of the property should include “the nat
composition of the propertyZ; I'm not sure what you-rm
instructions state that the his \hfm-l Vs “how it [the property] was 1n1t1a11y used ”
I'm not sure what mltlally” CARS rit-applies. I added “by the landowner”,
but this may not always.be 1
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the real property has been subdivided and, if so, how, when and to whom it was sold;
sowek, ater, tloctvic Lty oF 0 Th ey
whether plats were filed or recorded; and whether)infrastructure st vthez publiq

£
WMMMW\WDW% wWAS sdfed Lo tieproprty
OTE: Again, much of thisTanguage is taken directlﬁ from the w atute
ou sent me, butI don’t know what it means to sav “ i structure or other public
services were i € public”. What is the jntent of this language?

-

)l}[}The historyofenvironmental protection, land use controls and other
regulations that applied to the real property, including how and when the property
was classified, the nature of restrictions on density or development that applied to
the property and what changes in classifications applied to the real property

%The current land use restrictions and zoning ordinances and regulations that

apply to each parcel of the landowner’s real property-

?{L‘The reasonable expectations of the landowner for developing or using the
property at the time the landowner acquired the property, or immediately before the
effective date of the action that led the landowner to file a mitigation request,
whichever is later.

ﬁ/ The public purpose to be achieved by the action, including the nature and
magn;tude of the problem addressed by the action; whether the action is necessary
to achieve the public purpose; and whether an alternate action could achieve the
public purpose and permit reduced restrictions on the use, density or development
potentialbof the real property.

M/The uses, density or development that may occur on the real property under
land ase plans and zoning ordinances or regulations that are currently in effect in

the political subdivision.
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’7b
ﬁ[Actions that apply to similar real property that restrict the use, density and

development potential of such similar real property.

Q/Whether the assessed value of the real property declined in the current year
compared to the immediately preceding year. and, if so, whether the decline, in the
opinion of the assessor of the taxation district in which the real property is located,
is directly attributable to the action that caused the landowner to file the request for

mitigation. 7

el ——
++NGTE: This subdivision is based on one of the definitions-ofsmordiiats burden”

nt?

A¥/ Any other information from any source that the committee considers
relevant.

(c) Committee decisions. 1. If the zoning mitigation committee decides that the
landowner is subject to an inordinate burden, the governing body shall mitigate the

inordinate burden by instituting one or more of the mitigation remedies under sub.

(5).

at
2. |If the zoning mitigation committee decides that the landowner is not subject

to an inordinate burden, the landowner may appeal the committee’s decision to the
within 30 days uf tr V‘&f—el‘w‘hj a vtk en copyf of Tthedecisio Q}—

AL SCOpe of review 4o you envision for tolwdi_ 7 1s the cou

make an indepen view of the landowner’s mitigatiofi request, or is the court on
o decide whether the committwtsmm ollowing Thetriteria

ar. (b)? wdee's o eei's'
o""‘:,',ﬁ;: 5fb.l y) u);;
(5) MITIGATION REMEDIES. If the zoning mitigation committee maﬂ(es the
ov if TUE Civbart Gupt revrses oppmpdifies 4 he
determination described in sub. (4) (c) l.ﬁhe governing‘body shall institute one or

more of the following mitigation remedies:
(a) Enact or amend a zoning ordinance or adopt or amend a zoning regulation,

which allows the landowner to proceed with the use or development of the
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landowner’s real property, the inordinate burden on which prevented the landowner
from proceeding with such use or development and led to the landowner’s filing of
the request for mitigation.

(b) Require the political subdivision’s board of appeals under s. 62.23 (7) (e) or

board of adjustment under s. 59.694 or 60.65 to grant a variance or special exception

. to an action, which allows the landowner to proceed with the use or development of

the landowner’s real property, the inordinate burden on which prevented the
landowner from proceeding with such use or development and led to the landowner’s

filing of the request for mitigation.

ﬂNOTE: Pars. (a) and (b) seem to.encompass-alotof the mitigati n-medstres tm
are specified-in~your instructions. I did not include-sem®&of the measures in the
instruc such as “cluster subdivisien®;” planned unit development” and
“performance zo ow what they mean. Such specific measures,
however, should be enco passe equirements under pars. (a) and (b). If
these paragraphs ‘do not encompass any of the specific Measures in the instructions,
pleaseTet me know which ones you want included. "

(c) Enter into a written development agreement with the landowner that allows

Ase ov
the landowner tojdevelop the landowner’s real property in a way that is specified in

2 NOTE: “This paragraph is based on mstructlons (C) (4) and (7), although both
I strﬁctlons and this paragraph, seem to be rather vague. Instruction (C) (4) is a
mltlgatlon measure that allows “development agreements in accordance with Section

of this arhcle’wau nowhere i in the 1nstruct10?s‘£§§gg;_a_deve-lepment agreement
spec1ﬁed Par. (¢) seems vagi it is-uriclear who will determine whether a
landowner’'s development “adversely” impacts ding area”. What is an

“adverse impact”? “Pollution”of an undefined type or severity? A population increase of
an undefined magnitude? Increased traffic noise? A loss of farmland? And how big is
the “s_gmmfch/ng area”? I will need to know your intent so I can provide some details in

owned by the politic

inordinate burden.
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NOTE: TFhe mitigation measure in item (C) (8) of the instructions-isa “transfer
bf development rights as-authorized by Section of this-article”, but the instructions
do not contain any information on the~tsansfer6f development rights. What is your [
intent? Whose-development rights would be transferred, t6 whom would they be

ansferréd-andfor-what consideration would they be-transferred?

CA)@ Enter into an agreement with the landowner to compensate the landowner
The
for the inordinate burden placed on the landowner's real property. / &wchy

compensation may be a cash payment, a purchase of development rights to the real

property/or any other compensation that is agreed to by the parties.

—<aslereThemitipation measure in 1item (C) (6) of the instructions is “mitigation

pfograms, onsxteoroﬁ's1 €, inchuding.pay; entsmheu 1 do not know-what-“payments
n lieu” (in‘lieu” of What")means but my guessTstha netructions mean to authorize

the political subd1 i swn«t aKe a cash payment as m1t1gat10n Does par. (&)rmeet-your
mtent i Te netraetion

SECTION 5. Effective dates. This act takes effect on the day after publication,
except as follows:

(1) The treatment of section 66.034 (3) of the statutes takes effect on the first
day of the 6th month beginning after publication.

(END)

;o Yphamge qWW@WM%ﬂWJ
pndrdiiriae fo tho W WW@W
by e Inprdimeake frundsn
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A
b. If a landowner files an appeal under subd. 2. a. the zoning mitigation

Ly

committee shall send the court certified copies of all documents used by the
committee in reaching its decisior%;md a copy of its written decision. If the court
believes it is necessary to do so to properly resolve the issue, the court may take
evidence, or appoint a referee to take evidence and report findings of fact and
conclusions of law as it directs, which shall constitute a part of the proceedings upon
which the determination of the court shall be made. The court may reverse or affirm,
wholly or partly, or may modify, the decision of the zoning mitigation committee.

c. Costs shall not be allowed against the zoning mitigation committee unless
it appears to the court that the committee acted with gross negligence or in bad faith,

or with malice, in makingﬁ%fisionlappealed frony.

y
d. All issues in any proceedings under this subdivision shall have preference

over all other civil actions and proceedings.
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€ Jerso
This version of the bill is based on the marke?ﬁp copy of the lPlﬁat you sent me.
Although most of the questions I raised have beeh resolved, | am stilInot sure whether
the definition of “inordinate burden” is workable. The definition of that term is
somewhat improved in this version of the bill, but it's still unclear to me how one
determines what a “disproportionate” share of the “burden” is or how to ascertain what
portion of the burden the “public” should bear.

Please let me know if you have any questions or if there are additional changes you
would like me to make.

Marc E. Shovers

Senior Legislative Attorney

Phone: (608) 266-0129

E-mail: Marc.Shovers@legis.state.wi.us
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October 21, 1999

This version of the bill is based on the marked-up copy of the “/P1” version that you
sent me. Although most of the questions I raised have been resolved, 1 am still not sure
whether the definition of “inordinate burden” is workable. The definition of that term
is somewhat improved in this version of the bill, but it’s still unclear to me how one

determines what a “disproportionate” share of the ‘burden” is or how to ascertain what
portion of the burden the “public” should bear.

Please let me know if you have any questions or if there are additional changes you
would like me to make.

Marc E. Shovers

Senior Legislative Attorney

Phone: (608) 266-0129

E-mail: Marc.Shovers@legis.state.wi.us



To: Attorney Marc Shovers, LRB Drafting She'ryl
From: Attorney Scott Harold Southworth, Research Assistant A lbe'rs

Date: January 3, 2000
Subject: LRB 1367/P2

Please make the follo/wing changes to the draft:

1) Page 3, Mhe 1: We need to add the word “resolution” to the definition of “action.” While
plans are part of the overall statutory cites included in the definition, our definition of
“action” only brings those cites into play for “ordinances,” “regulations’ and “building
pérmits.” Master plans may be adopted by non-elected commissions via resolution, so | do
ot believe that our definition encompasses them at this point. “Resolutions’ will need to be
added to other areas of the hill, aswell (e.g. page 6, line 14).

W want to eliminate “regulation” from page 3, line 1 of the bill and simply define
‘action” as “any zoning or land use ordinance or resolution that is enacted, or building permit

/&9 that is denied, by a political subdivision . . . .”? Can a political subdivision- enact
“regulations?”  Though a term utilized in the broader sense of land use regulation

A o (“regulatory takings'), | wasn't aware that “regulation” had any statutory meaning in

% Wisconsin for a political subdivision, as we' ve defined “political subdivision,” If ordinances
:(“BX 4% ,*,b and resolutions encompass all applicable actions of political subdivisions, we need to delete
.{9\ X references to “regulations’ throughout the bill (e.g. line 14 on page 6). If “regulations’ is an
fr" ‘\B‘% 0(\0‘;.\ operative term that can apply outside of ordinances and resolutions, we should simply define

“action” as “any zoning or land use ordinance, resolution or regulation . . . .” Let me know if
\8{*\“ ,x:\ I’'m mistaken in my understanding.
g N

X)\r‘f ,\,’0‘\2) Pagé 3, lines 12-22: Your concern relating to the definition of “inordinate burden” is well

‘ \kq, ‘.\:\ & en. We want legislators to focus on the mitigation committee and its task, not on the
X)‘\\ J * Y definition of “inordinate burden.” To ensure complete clarity in the bill, please change the
o‘ﬂ W‘:‘“’d definition of “inordinate burden” to the following language, which takes into account the
\ ¥ “\v\\f‘ Wisconsin Supreme Court’s 1998 Kenosha County decision:
b“is ‘:Q ﬁ\ “Inordinate Burden” means an action that directly restricts or limits a landowner’s use of,
\ n¥ or abilityto develop, the landowner’s real property such that the landowner can make
%‘J\ little or,no use of the real property, other than for recreational use.”

3) Page 7, line I7 through page 8, line 7. We need to expand the scope of what parties can
appeal a mitiga/tri'on committee decision to more closely match that of zoning boards of appeals
(862.23(7)(e)10). Specificaly, | want to add “any taxpayer of the political subdivision” and “the

elected gover ing body of the political subdivision.” | do not want to go any further, however,

\ (i.e. a W as the appeal rights under §62.23(7)(e)10).

Office: P.O. Box 8952 . State Capitol . Madison, WI §3708-8952 . (608) 266-8531
Home: S6896 Seeley Creek Road . Loganvilie, WI 53948 . (608) 727-5084

& Printed on recycled paper with soy base ink. &
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To: MES
From: WLJ

Re: LRB-1367/I

« Section 66.034 was created in the budget bill. As such, | renumbered everything to
be s. 66.038. | have no idea if this number choice is okay. Please advise.



Sections Affected Post-Drafting-Check For 99-1367/1
Thursday, January 20, 2000 8:52 am

Current Wisconsin Statutes updated through 1999 Act 25

SECTION  (Sub)(Par) TREATMENT

66.034 cr. (vetoed in part)

AFFECTED BY

Act 0009
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OR INTRODUCTION

1 AN ACTta 65 (3)and 62.23 (7) (e) 1.; and to create 59.694 (11) and

. 2 66.034 of the statutes; relating to: requiring a city, village, town or county to
3 develop a procedure to mitigate the effects on landowners of certain zoning or
4 land use decisions.

Analysis by the Legislative Reference Bureau
) i i
For further information see the state and local fiscal estimate, which will be
printed as an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

5 SectioN 1. 59. 694 (11) of the statutes is created to read:

6 59.694 (11) Requirep To AcT. If directed to do so by the county board under s.
@ G%éf (4), the board of adjustment shall grant a special exception or variance under
this section to comply with the procedure described in s.@%‘;o“a?@) (b).
9

SECTION 2. 60.65 (3) of the statutes is amended to read:
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SECTION 2

60.65 (3) Powers anD puTiEs. The town board may authorize the board of
adjustment to, in appropriate cases and subject to appropriate conditions and
safeguards, permit special exceptions to the terms of the zoning ordinance under s.
60.61 consistent with the ordinance’s general purpose and intent and with applicable
provisions of the ordinance. This subsection does not preclude the granting of special

exceptions by the town zoning committee designated under s. 60.61 (4) or the town

board, in accordance with regulations and restrictions adopted under s. 60.61. The

SECTION 3. 62.23 (7) (e) 1. of the statutes is amended to read:
62.23 (7) (e) 1. The council which enacts zoning regulations pursuant to this
section shall by ordinance provide for the appointment of a board of appeals, and
shall provide in such regulations that said board of appeals may, in appropriate cases
and subject to appropriate conditions and safeguards, make special exceptions to the
terms of the ordinance in harmony with its general purpose and intent and in
accordance with general or specific rules therein contained. Nothing in this
8 subdivision shall preclude the granting of special exceptions by the city plan
commission or the common council in accordance with the zoning regulations
adopted pursuant to this section which were in effect on July 7, 1973 or adopted after

that date.

66.0 38

procedure described in s. 66.034 (4) (b).
66.0 38 _
SECTION 4. 664834 of the statutes is created to read:

B~ ¢.0%% - o _ _
\66:034 Zoning mitigation. (1) DeriniTions. In this section:
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SECTION 4

(a) “Action” means any zoning or land use ordinance that is enacted or

g r resol tfon
regulation/that is adopted, or building permit that is denied, by a political
subdivision under s. 59.69, 60.61, 60.62, 61.35 or 62.23; or any denial of a special
exception or variance to a zoning ordinance by a board of appeals under s. 62.23 (7)

(e) or by a board of adjustment under s. 59.694 or 60.65.

(b) “Chief executive officer” means the mayor or city manager of a city, the

village president of a village, the town board chairperson of a town or the county
executive of a county or, if the county does not have a county executive, the
chairperson of the county board of supervisors.

(e) “Governing body” means the body in which the legislative powers of a

political subdivision are vested.

(d) “Inordinate burden” means an action that directly restricts or limits a

landowner’s use of, or ability to/develop, the landowner’s real property such that,

NS land owhes can make [ttle ok
leagt orre of theNfpllomi i use of- B vial propeity, stnes

TXThe landownerispermane
investment thedandowner made in the real property.

2. The landowner as.make little or no use of the real propexts, other than
recreational use. |

3. With regard to at least one of the of the landowner’s real property.

the use to which the landowne y put the real property~Ng limited such that the

anently a disproportionate share of the burderimposed by the
T~ J

landowner bears

mpared to the burden borne by the public.
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SECTION 4

(e) “Landowner” means the owner of record of a parcel of land or the purchaser
of land under a land contract who has the right to occupy and the right to use the land,
except that “landowner” does not include any unit of government.

() “Parcel” means an identified section, fractional section or government lot.

(9) “Political subdivision” means a city, village, town or county.

(h) “Real property” means land and improvements on the land.

(2) zowune mTicaTiov cow TTEE. (@) Designation, creation. Not later than the
first day of the 6th month beginning after publication . . . . [revisor inserts date], a
political subdivision shall designate a zoning mitigation committee. The zoning
mitigation committee shall be an existing or newly created committee of the political
subdivision’s governing body or a separate committee, other than a board of
adjustment or appeals under s. 59.694, 60.65 or 62.23 (7) (e), that is not part of the
political subdivision's governing body.

(b) Committee membership. If the zoning mitigation committee designated
under par. (a) is a separate committee, it shall consist of 5 members who shall be
appointed by the chief executive officer of the political subdivision, subject to
confirmation of the governing body. Members shall serve for 2- year terms and may
be reappointed, except that 3 of the initial appointees shall serve for one-year terms.
A member may be removed during his or her term by the chief executive officer for
just cause. A member shall receive compensation at a rate set by the governing body.
A member of the governing body may be appointed by the chief executive officer to
the zoning mitigation committee.

(c) Committee officers, procedures. If the zoning mitigation committee
designated under par. (a) is a newly created committee, the chief executive officer of

the political subdivision shall select the chairperson of the committee, and the
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SECTION 4

committee shall elect from among its members a vice chairperson and secretary. The
committee shall determine its own rules of operation. All expenses of the committee
shall be paid by the political subdivision.

(3) M TI GATION REQUEST PROCEDURES, LIMTATIONS. (@) If a landowner believes
that an action taken by a governing body places an inordinate burden on the
landowner, the landowner may file a mitigation request with the zoning mitigation
committee under sub. (2) not later than one year after the effective date of the action.

(b) No request for mitigation may be made under par. (a), or maintained once
filed, if the political subdivision makes a written offer to purchase the landowner’s
real property, which the landowner believes is subject to an inordinate burden, at the
current appraised value of the real property.

(c) The zoning mitigation committee may require the landowner to provide
information or documentation, such as appraisals of the landowner’s real property
or appraisals that demonstrate the real property’s loss of value that may be
attributable to an action, that supports the landowner’s mitigation request relating
to the inordinate burden.

(4) Procebures.  (a) Committee meetings. The zoning mitigation committee
shall meet within 21 days after receiving a mitigation request under sub. (3) and
shall decide, not later than 90 days after receiving a mitigation request, whether a
landowner is subject to an inordinate burden. In reaching its decision, the zoning
mitigation committee shall use the criteria described under par. (b). The committee
may reach its decision only after holding at least one public hearing on the mitigation
request at which the landowner, the governing body responsible for the action that
led to the filing of the mitigation request and any other interested party may appear.

No public hearing may be held under this paragraph unless a class 1 notice under
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SECTION 4
ch. 985 is published at least 7 days before the scheduled hearing. The committee
shall forward its decision, in writing, to the governing body and to the landowner.

(b) Mitigation criteria. In determining whether an inordinate burden is placed
on a landowner, a zoning mitigation committee shall consider at least all of the
following factors:

1. The history of the development and the use of the real property; whether the
real property has been subdivided and, if so, how, when and to whom it was sold,;
whether plats were filed or recorded; and whether sewer, water, electricity or other
infrastructure was added to the property.

2. The history of environmental protection, land use controls and other
regulations that applied to the real property, including how and when the property
was classified, the nature of restrictions on density or development that applied to
the property and what changes in classifications applied to the real property.

3. The current land use restrictions and zoning ordinanceﬁ\@pd regulationf that
apply to each parcel of the landowner’s real property.

4. The reasonable expectations of the landowner for developing or using the
property at the time the landowner acquired the property, or immediately before the
effective date of the action that led the landowner to file a mitigation request,
whichever is later.

5. The public purpose to be achieved by the action, including the nature and
magnitude of the problem addressed by the action; whether the action is necessary
to achieve the public purpose; and whether an alternate action could achieve the
public purpose and permit reduced restrictions on the use, density or development

potential of the real property.

’W'/ﬂ;/u(/%
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6. The uses, density or development that may occur on the real property under
Orresolet/ons
land use plans and zoning ordinanch regulations/that are currently in effect in
the political subdivision.

7. Actions that apply to similar real property that restrict the use, density and
development potential of such similar real property.

8. Whether the assessed value of the real property declined in the current year
compared to the immediately preceding year and, if so, whether the decline, in the
opinion of the assessor of the taxation district in which the real property is located,
is directly attributable to the action that caused the landowner to file the request for
mitigation.

9. Any other information from any source that the committee considers
relevant.

(c) Committee decisions. 1. If the zoning mitigation committee decides that the
landowner is subject to an inordinate burden, the governing body shall mitigate the

inordinate burden by instituting one or more of the mitigation remedies under sub.

(5).

L Pritieq), sulodivis) @ .
tee decides that the landowner is not

2. a. If the zoning mitigation corn:
subject to an inordinate burden, the landowner/may appeal the committee’s decision
to the circuit court within 30 days after receiving a written copy of the decision.

b. If atxfskumetAies an appealﬁpn'&gréllfb{j. 2. a., the zoning mitigation

committee shall send the court certified copies of all documents used by the
committee in reaching its decision and a copy of its written decision. If the court
believes it is necessary to do so to properly resolve the issue, the court may take
evidence, or appoint a referee to take evidence and report findings of fact and

conclusions of law as it directs, which shall constitute a part of the proceedings upon

P AEURfrIer who resifleg in £ we poliic)
subdiv/son or the govarning b edy of-the
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SECTION 4
which the determination of the court shall be made. The court may reverse or affirm,
wholly or partly, or may modify, the decision of the zoning mitigation committee.

c. Costs shall not be allowed against the zoning mitigation committee unless
it appears to the court that the committee acted with gross negligence or in bad faith,
or with malice, in making its decision.

d. All issues in any proceedings under this subdivision shall have preference
over all other civil actions and proceedings.

(5) mMimicaTion remepies. If the zoning mitigation committee makes the
determination described in sub. (4) (c) I., or if the circuit court reverses or modifies

the committee’s decision under sub. (4) (¢) 2., the governing body shall institute one

or more of the following mitigation remedies: or reso(a't:'op,

(@) Enact or amend a zoning ordinance or adopt or amend a zoning regulatio 9/
which allows the landowner to proceed with the use or development of the
landowner’s real property, the inordinate burden on which prevented the landowner
from proceeding with such use or development and led to the landowner’s filing of
the request for mitigation.

(b) Require the political subdivision’s board of appeals under s. 62.23 (7) (e) or
board of adjustment under s. 59.694 or 60.65 to grant a variance or special exception
to an action, which allows the landowner to proceed with the use or development of
the landowner’s real property, the inordinate burden on which prevented the
landowner from proceeding with such use or development and led to the landowner’s
filing of the request for mitigation.

(c) Enter into a written development agreement with the landowner that allows
the landowner to use or develop the landowner’s real property in a way that is

specified in the agreement.
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SECTION 4

(d) Enter into an agreement with the landowner to compensate the landowner
for the inordinate burden placed on the landowner’s real property. The compensation
may be a cash payment, a purchase of development rights to the real property, an
exchange of real property owned by the political subdivision for the landowner’s real
property that is subject to the inordinate burden or any other compensation that is
agreed to by the parties.

SecTIoN 5. Effective dates. This act takes effect on the day after publication,
except as follows: o6 63805

(1) The treatment of section 86:0343) of the statutes takes effect on the first
day of the 6th month beginning after publication.

(END)






1999-2000 DRAFTING INSERT LRB-1367/1ins
FROM THE MES:wlj:km
LEGISLATIVE REFERENCE BUREAU

TNSANL, plof >

Under current law, a city, village, town that is authorized to exercise village
powers (municipality) or county is authorized to enact zoning ordinances that
regulate and restrict the height, number of stories and size of buildings and other
structures, the percentage of lot that may be occupied, the size of yards and other
open spaces, the density of population and the location and use of buildings,
structures and land for various purposes.

A municipality’s board of appeals or a county’s board of adjustment is
authorized under current law to hear and decide appeals that allege that there is an
error in the enforcement of a zoning ordinance, to hear and decide special exceptions
to the terms of %cping ordinance and to authorize a variance from the terms of a

zoning ordinance§ A “use” variance grants permission for a use that is not permitted
by the zoning ordinance and an “area” variance relaxes restrictions on dimensions,
such as setback, frontage, height, bulk, density and area. To grant a variance, a
board of appeals or board of adjustment must find four things:

1. The variance will not be contrary to the public interest.

2. Substantial justice will be done by granting the variance.

3. The variance is needed so that the spirit of the ordinance is observed.

4. Due to special conditions, a literal enforcement of the provisions of the zoning
ordinance will result in unnecessary hardship.

Although the term “unnecessary hardship” is not defined in the statutes, a
recent decision of the Wisconsin Supreme Court, State v. Kenosha County Board of
Adjustment, 218 Wis. 2d 396,398 (1998), held that the legal standard of unnecessary
hardship requires that the property owner demonstrate that without the variance,
he or she has no reasonable use of the property.

This bill requires political subdivisions (cities, villages, towns or counties) to
develop a procedure to mitigate the effects on landowners of certain zoning or land
use decisions. Under the bill, a political subdivision is required to create within & s\
months of the bill's effective date a zoning mitigation committee (ZMC), which may
be part of the political subdivision’s governing body or a separate committee. If a
landowner believes that an action taken by a political subdivision’s governing body
places an inordinate burden on the landowner, the landowner may file a mitigation
request with the ZMC no later than one year after the action takes effect.

The bill defines “action” to be any zoning or land use ordinance, regulation or
resolution of a political subdivision or a denial of a building permit, special exception
or variance. An “inordinate burden” is defined as an action that directly restricts or
limits a landowner’s use of, or ability to develop, the landowner’s real property such
that the landowner can make little or no use of the real property, other than
recreational use.

A ZMC must meet within 21 days after receiving a mitigation request, and must
decide within 90 days of receiving the request whether a landowner is subject to an
inordinate burden. Before reaching its decision, the ZMC must hold at least one
public hearing on the mitigation request at which the landowner, the governing body
responsible for the action that led to the request and any other interested party may
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appear. The factors that a ZMC is required to use in reaching its decision include the
following:

1. The history of the development and the use of the real property.

2. The history of environmental protection, land use controls and other
regulations that applied to the property,

3. The current land use restrictions, ordinances, regulations and resolutions
that apply to each parcel of the property.

4. The reasonable expectations of the landowner for developing or using the
property.

5. The public purpose to be achieved by the action, the nature and magnitude
of the problem addressed by the action and whether alternate actions could achieve
the public purpose.

6. The uses, density or development that could occur on the property under the
current land use plans, regulations and ordinances.

7. Whether the assessed value of the real property declined in the current year
compared to the previous year and if so, whether the decline is directly attributable
to the action that caused the landowner to file the mitigation request.

If a ZMC finds that the landowner is subject to an inordinate burden, the
political subdivision’s governing body is required(ﬁﬁmmmgl
ways: £ s

1. énact or amend a zoning ordinance or regulation which allows the
landowner)use or develop the property that is subject to the mitigation request.

2. Grant a special exception or variance which allows the landowner to proceed
with the use or development of the property that is subject to the mitigation request.

3. Enter into a written development agreement with the landowner.

4. Enter into an agreement with the landowner to compensate the landowner
for the inordinate burden.

If a ZMC finds that the landowner is not subject to an inordinate burden, the
landowner, a taxpayer who resides in the political subdivision or the governing body
of the political subdivision may appeal the ZMC’s decision to the circuit court.
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Your written comments to the /P2 version of the bill ask whether “regulation” should
be eliminated from page 3, line lé\of the bill because you've questioned whether a
political subdivision may enact a “regulation.” While you are correct that political
subdivisions almost certainly never enact a regulation, and that they almost always
enact an ordinance or adopt a resolution, I have kept “regulation” in the bill. This is
because s. 62.23 (7) (a) authorizes a city (and a village and certain towns) to enact or
adopt an “ordinance, resolutio(gé)r regulation” under s. 62.23.

I've expanded the scope of which parties may appeal the decision of a mitigation
committee, in created s. 66.034/(4) (¢) 2., to include “a taxpayer who resides in the
political subdivision or the governing body of the political subdivisio@ but this
expansion seems a little odd to me. If the zoning mitigation committee decrdes that a
landowner is not subject to an inordinate burden, | can’'t imagine why a political
subdivision would ever want to appeal such a decision. To a lesser extent, I'm not sure
why a taxpayer, who may have no interest in the matter, would have a statutory right
\Did you mean to give the political subdivision or a taxpayer the right to
appeal if the committee decides that the landowner is subject to an inordinate burden?
This would entail amending created s. 6&98A<(4) (c) 1.

€-038

Marc E. Shovers

Senior Legislative Attorney

Phone: (608) 266-0129

E-mail: Marc.Shovers@legis.state.wi.us
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January 20, 2000

Your written comments to the /P2 version of the bill ask whether “regulation” should
be eliminated from page 3, line 1, of the bill because you've questioned whether a
political subdivision may enact a “regulation.” While you are correct that political
subdivisions almost certainly never enact a regulation, and that they almost always
enact an ordinance or adopt a resolution, I have kept “regulation” in the bill. This is
because s. 62.23 (7) (a) authorizes a city (and a village and certain towns) to enact or
adopt an “ordinance, resolution or regulation” under s. 62.23.

I've expanded the scope of which parties may appeal the decision of a mitigation
committee, in created s. 66.038 (4) (¢) 2., to include “a taxpayer who resides in the
political subdivision or the governing body of the political subdivision,” but this
expansion seems a little odd to me. If the zoning mitigation committee decides that a
landowner is not subject to an inordinate burden, I can't imagine why a political
subdivision would ever want to appeal such a decision. To a lesser extent, I'm not sure
why a taxpayer, who may have no interest in the matter, would have a statutory right
to appeal if the affected landowner chooses not to appeal. Did you mean to give the
political subdivision or a taxpayer the right to appeal if the committee decides that the
landowner is subject to an inordinate burden and that the political subdivision must
then mitigate?' This would entail amending created s. 66.038 (4) (c) 1.

Marc E. Shovers

Senior Legislative Attorney

Phone: (608) 266-0129

E-mail: Marc.Shovers@legis.state.wi.us
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Sheryl
Albers

To: Attorney Marc Shovers, LRB-Drafting
From: Attorney Scott Harold Southworth, Research Assistan%

Date: January 20, 2000
Subject: LRB 1367/1 - Mitigation Committee

Marc,
Thanks so much f/or};j.t—in‘g to this bill quickly. I have only question and three changes:
i;éga‘ 1) Did g}vh{t‘gnd to change the statute section we create in this bill from 66.034 to 66.038? |

y noted the difference between /P2 and /1, and just wanted to bring it to your attention in case
v it was an unintended typographical error.

2) | wouldTike to add “reasonable’ to the definition of “inordinate burden” on page 5, line 7.
is will make it completely consistent with the Kenosha County decision. That was an

oversight on my-part.

3)/1 want 40 give the committee more than 21 days to meet - on page 6, line 25 we should
charfge “21” to “30.”

4) You correctly discerned in your drafter’s note that our intent may be to allow taxpayers or the
elected body of the governmental unit to appeal if the mitigation committee decides that there
is an inordinate burden. However, | don’'t think we need to change 66.038(4) (c) 1. Instead,
| would prefer to simply eliminate the first part of sub. (4) (c) 2 so that a landowner, a
taxpayer or the elected body can appeal any decision of the mitigation committee. |
understand that this could mean a taxpayer could appeal if the mitigation committee decides
against the property owner; however, that is so very unlikely | don't think it's necessary to
address that in the statutes. Nonetheless, if a taxpayer realy believes that his or her neighbor
is being harmed by the mitigation committee’s decision and wants to appeal the decision,
great! Of course, | can foresee a situation where the effect of an ordinance would not only
have an adverse effect on a landowner, but on an adjoining landowner, as well. For instance,
if an ordinance stopped a landowner from doing anything on his property, like building a
small home, that would increase the value of the adjoining lots, those adjoining lot owners
would have an economic interest in seeing the mitigation committee find an “inordinate
burden” on behalf of their neighbor. Not likely, of course, but possible.

| also think we need to eliminate the “after receiving a written copy of the decision” found on
page 9, lines 2-3, and replace it with “after the decision is released by the committee.” The
current language would give any taxpayer the ability to “receive’” a copy of the decision a
year after the decision and then file an appeal. However, to ensure that plenty of time exists

Office: P.O. Box 8952 . State Capitol . Madison, WI 53708-8952 . (608) 266-8531
Home: S6896 Seeley Creek Road . Loganville, Wi 53943 . (606) 727-5084

& Printed on recycled paper with soy base ink. &






between the release of decision, its receipt by the respective parties and the preparation of the
appeal, we should increase the number of daysfrom 30 to 60.

Thus, sub. (4) (c) 2 would read as follows:

The landowner, a taxpayer who resides in the political subdivision or the
governing body of the political subdivision may appea the committee’s decision
to the circuit court within 60 days after the decision is released by the committee.

If you can get me these changes sometime this afternoon or early tomorrow, | can get the
cosponsorship memo out tomorrow. Give me a call with any questions. Thanks again!

-
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1999 BILL

AN ACT to am .65 (3) and 62.23 (7) (e) 1.; and ¢o create 59.694 (11) and

66.038 of the statutes; relating to: requiring a city, village, town or county to
develop a procedure to mitigate the effects on landowners of certain zoning or

land use decisions.

Analysis by the Legislative Reference Bureau

Under current law, a city, village, town that is authorized to exercise village
powers (municipality) or county is authorized to enact zoning ordinances that
regulate and restrict the height, number of stories and size of buildings and other
structures, the percentage of lot that may be occupied, the size of yards and other
open spaces, the density of population and the location and use of buildings,
structures and land for various purposes.

A municipality’s board of appeals or a county’s board of adjustment is
authorized under current law to hear and decide appeals that allege that there is an
error in the enforcement of a zoning ordinance, to hear and decide special exceptions
to the terms of a zoning ordinance and to authorize a variance from the terms of a
zoning ordinance. A “use” variance grants permission for a use that is not permitted
by the zoning ordinance and an “area” variance relaxes restrictions on dimensions,
such as setback, frontage, height, bulk, density and area. To grant a variance, a
board of appeals or board of adjustment must find four things:

1. The variance will not be contrary to the public interest.

2. Substantial justice will be done by granting the variance.

3. The variance is needed so that the spirit of the ordinance is observed.
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4. Due to special conditions, a literal enforcement of the provisions of the zoning
ordinance will result in unnecessary hardship.

Although the term “unnecessary hardship” is not defined in the statutes, a
recent decision of the Wisconsin Supreme Court, State v. Kenosha County Board of
Adjustment, 218 Wis. 2d 396,398 (1998), held that the legal standard of unnecessary
hardship requires that the property owner demonstrate that without the variance,
he or she has no reasonable use of the property.

This bill requires political subdivisions (cities, villages, towns or counties) to
develop a procedure to mitigate the effects on landowners of certain zoning or land
use decisions. Under the bill, a political subdivision is required to create within six
months of the bill’s effective date a zoning mitigation committee (ZMC), which may
be part of the political subdivision’s governing body or a separate committee. If a
landowner believes that an action taken by a political subdivision’s governing body
places an inordinate burden on the landowner, the landowner may file a mitigation
request with the ZMC no later than one year after the action takes effect.

The bill defines “action” to be any zoning or land use ordinance, regulation or
resolution of a political subdivision or a denial of a building permit, special exception
or variance. An “inordinate burden” is defined as an action that directly restricts or
limits a landowner’s use of, or ability to develop, the landowner’s real property such
that the landowner can make little or n/use\c the real property, other than
recreational use. 20 reasonable

A ZMC must meet within ﬂﬁiays after receiving a mitigation request, and must
decide within 90 days of receiving the request whether a landowner is subject to an
inordinate burden. Before reaching its decision, the ZMC must hold at least one
public hearing on the mitigation request at which the landowner, the governing body
responsible for the action that led to the request and any other interested party may
appear. The factors that a ZMC is required to use in reaching its decision include the
following:

1. The history of the development and the use of the real property.

2. The history of environmental protection, land use controls and other
regulations that applied to the property.

3. The current land use restrictions, ordinances, regulations and resolutions
that apply to each parcel of the property.

4. The reasonable expectations of the landowner for developing or using the
property.

5. The public purpose to be achieved by the action, the nature and magnitude
of the problem addressed by the action and whether alternate actions could achieve
the public purpose.

6. The uses, density or development that could occur on the property under the
current land use plans, regulations and ordinances.

7. Whether the assessed value of the real property declined in the current year
compared to the previous year and if so, whether the decline is directly attributable
to the action that caused the landowner to file the mitigation request.
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If a ZMC finds that the landowner is subject to an inordinate burden, the
political subdivision’s governing body is required to mitigate in one of the following
ways:

1. Enact or amend a zoning ordinance or regulation which allows the
landowner to use or develop the property that is subject to the mitigation request.

2. Grant a special exception or variance which allows the landowner to proceed
‘with the use or development of the property that is subject to the mitigation request.

3. Enter into a written development agreement with the landowner.

4. Enter into an agreement with the Iandownerf totcompensate tr}‘e Iall’nc'iflwneg
for the inordinate burden. 36y e an horlinace baylen o

If a ZMC finds that the landowner 1smo = Jec 1:'6 é‘nti‘xfc?rﬁin'dfé"éﬁwrﬁ?éﬁ,’sthe
landowner, a taxpayer who resides in the political subdivision or the governing body
of the political subdivision may appeal the ZMC’s decision to the circuit court.

For further information see the state and local fiscal estimate, which will be
printed as an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 59.694 (11) of the statutes is created to read:

59.694 (11) Requirep To AcT. If directed to do so by the county board under s.
66.038 (4), the board of adjustment shall grant a special exception or variance under
this section to comply with the procedure described in s. 66.038 (4) (b).

SECTION 2. 60.65 (3) of the statutes is amended to read:

60. 65 (3) Powers anDp puTies. The town board may authorize the board of
adjustment to, in appropriate cases and subject to appropriate conditions and
safeguards, permit special exceptions to the terms of the zoning ordinance under s.
60.61 consistent with the ordinance’s general purpose and intent and with applicable
provisions of the ordinance. This subsection does not preclude the granting of special

exceptions by the town zoning committee designated under s. 60.61 (4) or the town

board, in accordance with regulations and restrictions adopted under s. 60.61. The

I
4
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SECTION 3. 62.23 (7) (e) 1. of the statutes is amended to read:

62.23 (7) (e) 1. The council which enacts zoning regulations pursuant to this
section shall by ordinance provide for the appointment of a board of appeals, and
shall provide in such regulations that said board of appeals may, in appropriate cases
and subject to appropriate conditions and safeguards, make special exceptions to the. -
terms of the ordinance in harmony with its general purpose and intent and in
accordance with general or specific rules therein contained. Nothing in this
subdivision shall preclude the granting of special exceptions by the city plan
commission or the common council in accordance with the zoning regulations

adopted pursuant to this section which were in effect on July 7, 1973 or adopted after

that date. Ttheci

grant a special exception or variance under this subsection to comnlv with the

procedure described in s. 66:038 (4) (b),

SECTION 4. 66.038 of the statutes is created to read:

66.038 Zoning mitigation. (1) DEFINITIONS. In this section:

(a) “Action” means any zoning or land use ordinance that is enacted or
regulation or resolution that is adopted, or building permit that is denied, by a
political subdivision under s. 59.69, 60.61, 60.62, 61.35 or 62.23; or any denial of a
special exception or variance to a zoning ordinance by a board of appeals under s.
62.23 (7) (e) or by a board of adjustment under s. 59.694 or 60.65.

(b) “Chief executive officer” means the mayor or city manager of a city, the

village president of a village, the town board chairperson of a town or the county
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executive of a county or, if the county does not have a county executive, the
chairperson of the county board of supervisors.

(c) “Governing body” means the body in which the legislative powers of a
political subdivision are vested.

(d) “Inordinate burden” means an action that directly restricts or limits a
landowner’s use of, or ability to develop, the landowner’s real property such that the
reasonaple
landowner can make Iittle:‘ or n%se of the real property, other than recreational use.

(e) “Landowner” means the owner of record of a parcel of land or the purchaser
of land under a land contract who has the right to occupy and the right to use the land,
except that “landowner” does not include any unit of government.

(f) “Parcel” means an identified section, fractional section or government lot.

(9) “Political subdivision” means a city, village, town or county.

(h) “Real property” means land and improvements on the land.

(2) ZONINGMITIGATION COMMITTEE. (a) Designation, creation. Not later than the
first day of the 6th month beginning after publication . . . . [revisor inserts date], a
political subdivision shall designate a zoning mitigation committee. The zoning
mitigation committee shall be an existing or newly created committee of the political
subdivision’s governing body or a separate committee, other than a board of
adjustment or appeals under s. 59.694, 60.65 or 62.23 (7) (e), that is not part of the
political subdivision’s governing body.

(b) Committee membership. If the zoning mitigation committee designated
under par. (a) is a separate committee, it shall consist of 5 members who shall be
appointed by the chief executive officer of the political subdivision, subject to
confirmation of the governing body. Members shall serve for 2— year terms and may

be reappointed, except that 3 of the initial appointees shall serve for one-year terms.
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A member may be removed during his or her term by the chief executive officer for
just cause. A member shall receive compensation at a rate set by the governing body.
A member of the governing body may be appointed by the chief executive officer to
the zoning mitigation committee.

(c) Committee officers, procedures. If the zoning mitigation committee
designated under par. (a) is a newly created committee, the chief executive officer of
the political subdivision shall select the chairperson of the committee, and the
committee shall elect from among its members a vice chairperson and secretary The
committee shall determine its own rules of operation. All expenses of the committee
shall be paid by the political subdivision.

(3) M TI GATI ON REQUEST PROCEDURES, LIMITATIONS. (a) Ifalandownerbelieves
that an action taken by a governing body places an inordinate burden on the
landowner, the landowner may file a mitigation request with the zoning mitigation
committee under sub. (2) not later than one year after the effective date of the action.

(b) No request for mitigationmay be made under par. (a), or maintained once
filed, if the political subdivision makes a written offer to purchase the landowner’s
real property, which the landowner believes is subject to an inordinate burden, at the
current appraised value of the real property.

(c) The zoning mitigation committee may require the landowner to provide
information or documentation, such as appraisals of the landowner’s real property
or appraisals that demonstrate the real property’s loss of value that may be
attributable to an action, that supports the landowner’s mitigation request relating
to the inordinate burden.

(4) Procebures.  (a) Committee meetings. The zoning mitigation committee

1,0
shall meet within éfdays after receiving a mitigation request under sub. (3) and
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shall decide, not later than 90 days after receiving a mitigation request, whether a
landowner is subject to an inordinate burden. In reaching its decision, the zoning
mitigation committee shall use the criteria described under par. (b). The committee
may reach its decision only after holding at least one public hearing on the mitigation
request at which the landowner, the governing body responsible for the action that
led to the filing of the mitigation request and any other interested party may appear.
No public hearing may be held under this paragraph unless a class 1 notice under
ch. 985 is published at least 7 days before the scheduled hearing. The committee
shall forward its decision, in writing, to the governing body and to the landowner,

(b) Mitigation criteria. In determining whether an inordinate burden is placed
on a landowner, a zoning mitigation committee shall consider at least all of the
following factors:

1. The history of the development and the use of the real property; whether the
real property has been subdivided and, if so, how, when and to whom it was sold,;
whether plats were filed or recorded; and whether sewer, water, electricity or other
infrastructure was added to the property.

2. The history of environmental protection, land use controls and other
regulations that applied to the real property, including how and when the property
was classified, the nature of restrictions on density or development that applied to
the property and what changes in classifications applied to the real property.

3. The current land use restrictions and zoning ordinances, regulations and
resolutions that apply to each parcel of the landowner’s real property.

4. The reasonable expectations of the landowner for developing or using the

property at the time the landowner acquired the property, or immediately before the
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effective date of the action that led the landowner to file a mitigation request,

whichever is later.

5. The public purpose to be achieved by the action, including the nature and
magnitude of the problem addressed by the action; whether the action is necessary
to achieve the public purpose; and whether an alternate action could achieve the
public purpose and permit reduced restrictions on the use, density or development
potential of the real property.

6. The uses, density ordevelopment that may occur on the real property under
land use plans and zoning ordinances, regulations or resolutions that are currently
in effect in the political subdivision.

7. Actions that apply to similar real property that restrict the use, density and
development potential of such similar real property.

8. Whether the assessed value of the real property declined in the current year
compared to the immediately preceding year and, if so, whether the decline, in the
opinion of the assessor of the taxation district in which the real property is located,
is directly attributable to the action that caused the landowner to file the request for
mitigation.

9. Any other information from any source that the committee considers
relevant.

(c) Committee decisions. 1. If the zoning mitigation committee decides that the

landowner is subject to an inordinate burden, the governing body shall mitigate the

in(%\r\:dinate burden by instituting one or more of the mitigation remedies under sub,
N

he land gwn A bovouyer whoresides in tha polittcal Suéd"u't"cd" Ort4a
(5). pguh.‘.\q bédﬁ,’; the ,a{:/,‘{f(a/ subd; visioh may oypea] the commiETEYS Aecision
B the Syt cour & within 60 days sttt o whittea WPy oF the ofec/sta,

2. a. If the zoning mitigation committee decides that the landowner is not

subject to an inordinate burden, the landowner, a taxpayer who resides in the

' § Lorwarded tothe govesning body wider sab, 67/@]‘,/
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political subdivision or the governing body of the political subdivision may appeal the
committee’s decision to the circuit court within dajes after recgiyifg a written copy
of the decisio7@ is forwanded to 1y, Gavevning body wrd®t oudr. (O (5')

b. If an appeal is filed under subd. 2. a., the zoning mitigation committee shall
send the court certified copies of all documents used by the committee in reaching
its decision and a copy of its written decision. If the court believes it is necessary to
do so to properly resolve the issue, the court may take evidence, or appoint a referee
to take evidence and report findings of fact and conclusions of law as it directs, which
shall constitute a part of the proceedings upon which the determination of the court
shall be made. The court may reverse or affirm, wholly or partly, or may modify, the
decision of the zoning mitigation committee.

¢. Costs shall not be allowed against the zoning mitigation committee unless
it appears to the court that the committee acted with gross negligence or in bad faith,
or with malice, in making its decision.

d. All issues in any‘proceedings under this subdivision shall have preference
over all other civil actions and proceedings.

(5) MimicaTioNn REMEDIES. If the zoning mitigation committee makes the
determination described in sub. (4) (c) 1., or if the circuit court reverses or modifies
the committee’s decision under sub. (4) (c) 2., the governing body shall institute one
or more of the following mitigation remedies:

(a) Enact or amend a zoning ordinance or adopt or amend a zoning regulation
or resolution, which allows the landowner to proceed with the use or development of
the landowner’s real property, the inordinate burden on which prevented the
landowner from proceeding with such use or development and led to the landowner’s

filing of the request for mitigation.
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(b) Require the political subdivision’s board of appeals under s. 62.23 (7) (e) or
board of adjustment under s. 59.694 or 60.65 to grant a variance or special exception
to an action, which allows the landowner to proceed with the use or development of
the landowner’s real property, the inordinate burden on which prevented the
landowner from proceeding with such use or development and led to the landowner’s
filing of the request for mitigation.

(c) Enter into a written development agreement with the landowner that allows
the landowner to use or develop the landowner’s real property in a way that is
specified in the agreement.

(d) Enter into an agreement with the landowner to compensate the landowner
for the inordinate burden placed on the landowner’s real property. The compensation
may be a cash payment, a purchase of development rights to the real property, an
exchange of real property owned by the political subdivision for the landowner’s real
property that is subject to the inordinate burden or any other compensation that is
agreed to by the parties.

SECTION 5. Effective dates. This act takes effect on the day after publication,
except as follows: '

(1) The treatment of section 66.038 (3) of the statutes takes effect on the first
day of the 6th month beginning after publication.

(END)
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