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Analysis by the Legislative Reference

pay maintenance
wn as alimony) to the other par

f a party waived maintenance in the
ever the court the judgment in the action at a later date

rovides that, in an action r annulment, divorce or legal separation,
approve a stipulation between the parties that waives

maintenance t arty unless the stipulation contains a statement by a party
t he or she understands that, if the court approves the

ments in the future.



. t .

t



m- 1998 Legislature
.’ -

-2- LRB-2750/l
PJK:kaf:arm

2

3

4

5

6

7

15

16

17

18

. ASSEMBLY BILL 476.. >

provides that, if a debt that was assigned to a party in an action for annulment,
divorce or legal separation is discharged in bankruptcy and the court awarded
maintenance to a party in the action, the discharge of the debt is sufficient to justify

nce that is paid or received by the party who was

local fiscal estimate, which will be printed as
an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 766.70 (4) (a) 3%f the statutes is amended to read:

766.70 (4) (a) 3. A division of the obligations of the spouses existing on the date

of the request, after considering the classification of the obligation under s. 766.55

and the factors specified under ss. 767.255 and 767.26 c

SECTION 2. 767.08 (2) (Gf the statutes is amended to read:

767.08 (2) (b) The court in the action shall, as provided under s. 767.25 or

767.26 (1), determine and adjudge the amount, if any, the person should reasonably

contribute to the support and maintenance of the spouse or child and how the sum

should be paid. This amount may be expressed as a percentage of the person’s income

or as a fixed sum, or as a combination of both in the alternative by requiring payment

of the greater or lesser of either a percentage of the person’s income or a fixed sum.

The amount so ordered to be paid may be changed or modified by the court upon

notice of motion or order to show cause by either party upon sufficient evidence.

SECTION 3. 767.10 (2) (c) of the statutes is created to read:

767.10 (2) (c) A court may not approve a stipulation that waives maintenance

payments for either party unless the stipulation contains a statement by the party

waiving maintenance that he or she understands that, if the court approves the

waiver of maintenance payments, the court will not award maintenance payments
I

‘I
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SECTION 3

to the party under s. 767.26 or revise or alter a judgment or order with respect to

maintenance payments to the party under s. 767.3
-

9

c.20

fv11
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SECTION 4. 767.255 (3) 6) of the statutes is amended to read:

767.255 (3) (i) The amount and duration of an order under s. 767.26&&anting
‘1

?

maintenance payments to either party, any order for periodic family support

payments under s. 767.261 and whether the property division is in lieu of such 1

payments.

SECTION 5. 767.26 of the statutes is renumbered 767.26 (1). Ji* L

SECTION 6. 767.26 (2Kf the statutes is created to read: *

41

767.26 (2) After judgment has been granted in an action@&&&%&
;

* t i
1

the court may award maintenance payments to a party, upon the petition, motion or i
1

order to show cause of thk party, if all of the following apply:

fied er pay-jyjy thea:

maiLte$Lce d&t
---^cu-----

vL&!Z!iLrnce-.-- inX action)- -

bq) The party seeking

The party from whom maintenance is sough has secured a discharge in

bankruptcy of a debt that wasyigned to that party in a property division under s.

SECTION 7. 767.32 (1) (acf the statutes is amended to read:
-_p_I

ter, or for the ap t of trustees
I 1 _,__. tr z .-.m e -.-*.” - -- - -..- -s . ..__ __ -I--- ---------_._ _
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767.32 (1) (a) After ajudgment or order providing for child support under this chapter or s. 48.355

(2) (b) 4., 48.357 (5m), 48.363 (2), 938.183 (4), 938.355 (2) (b) 4., 938.357 (5m), 938.363 (2) or

948.22 (7), maintenance payments under s. 767.26 or family support payments under this chapter,

or for the appointment of trustees under s. 767.3 1, the court may, from time to time, on the petition,

motion or order to show cause of either of the parties, or upon the petition, motion or order to show

cause of the department, a county department under s. 46.2 15,46.22 or 46.23 or a county child sup-

port agency under s. 59.53 (5) if an assignment has been made under s. 46.261,48.57 (3m) (b) 2.

or (3n) (b) 2., 49.19 (4) (h) or 49.45 (19) or if either party or their minor children receive aid under

s. 48.57 (3m) or (3n) or ch. 49, and upon notice to the family court commissioner, revise and alter ,’

such judgment or order respecting the amount of such maintenance or child support and the payment .

thereof, and also respecting the appropriation and payment of the principal and income of the prop-

erty so held in trust, and may make any judgment or order respecting any of the matters that such

court might have made in the original action, except that a judgment or order that waives mainte-

nance payments for either party shall not thereafter be revised or altere hat respect nor shall the
.‘;I

provisions of a judgment or order with respect to final division of property be subject to revision
I if/

’ I

or modification. A revision, under this section, of a judgment or order with respect to an amount

of chil or f mily sup 9r-t may be made on1

Fit

ly *am
uwa finding of a substantial change in circumstances.

-kJ tiazd-br a\ i/w *Y,
any action under this section to revise a judgment or order with respect to maintenance payments,

a substantial change in the cost of living by either party or as measured by the federal bureau of labor

statistics may be sufficient to justify a revision of judgment or order with respect to the amount of

maintenance, except that a change in an obligor’s cost of living is not in itself sufficient if payments

are expressed as a percentage of income.

kahlepj(lrbunx 11) Tue-Feb-23-1999 lo:45 am
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under s. 767.31, the court may, from time to time, on the petition, motion or order to

show cause of either of the parties, or upon the petition, motion or order to show cause

of the department, a county department under s. 46.215, 46.22 or 46.23 or a child

support program designee under s. 59.53 (5) if an assignment has been made under

dren receive aid under s. 48.57 (3m) or ch. 49, and upon n

ioner, revise and alter such judgment or ord

amount of such mai ce or child support and the pay hereof, and also

respecting the appropriat d payment of the p 1 and income of the

property so held in trust, and ma order respecting any of the

matters that such court might have e original action, except that a

judgment or order that waives main ents for either party shall not

thereafter be revised or altered in t 1 the provisions of a judgment

or order with respect to ivision of proper subject to revision or

modification. A revision er this section, of a judgme order with respect to

an amount of chil mily support may be made only

substantial cha circumstances.

any action under this section to revi

respect to maintenance payments, a substantial change i

cient to justify a revision of judgment or order with respect to the amount of

intenance,  except that a change in an obligor’s cost of living is not in itself

24 SECTION 8. 767.32 (1) (ar) of the statutes is created to read:
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767.32 (1) (ar) Subject to par. (a), in any action under this section to revise a

judgment or order with respect to maintenance payments, a discharge in bankytcy
r) MS-3

of a debt that was assigned to a party under s. 767.255 is sufficient to justify a
P

revision of the judgment or order with respect to the amount of maintenance

payments that are received or paid by the party to whom the debt was assigned.

6r-- (END)
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that the court must approve a stipulation that conditional,ly waives
either party if the party conditionally waiving maintenance is
property that could be used to satisfy, a debt that the court has assigne
party; if the conditional waiver is based on the condition that the
debt does not secure a discharge of the debt in bankruptcy;
contains a statement by the party conditionally waiving maintenance that he or she
understands that, if the court approves the stipulation, the court will not award the
party maintenance in the future unless the other party secures a discharge in
bankruptcy of the debt for which the party conditionally waiving maintenance may
be held liable.

The bill authorizes a court to award maintenance after an annulment, divorce
or legal separation to a party who conditionally waived maintenance in the action by
stipulation as described above if the party seeking maintenance has not remarried
and the other party has secured a discharge in bankruptcy of a debt that was
assigned to that party and for which the party seeking maintenance may be held
liable.

(END OF INSERTA-1)



767.10 (2) (d) of the statutes is created to read:

767.10 (2) (d) A court shall approve a stipulation that conditionally waives

6 maintenance payments for either party if all of the following apply:

7 1. The court assigns to the other party under s. 767.25r&esponsibility  for the

8 repayment of any debt for which the party conditionally waiving maintenance has

9 liability or property that is available under s. 766.5& satisfy the debt.

10 2. The waiver of maintenance is based on the condition that the party assigned

11 a debt specified in subd. &oes not secure a discharge in bankruptcy of the debt.

12 3. The stipulation contains a statement by the party conditionally waiving

13 maintenance that he or she understands that, if the court approves the conditional
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1 waiver of maintenance payments, the court will not award maintenance payments
d

2 to the party under s. 767.26 (l), the court will not award maintenance payments to

3 the party under s. 767.26 (2) unless the other party secures a discharge in

4
L/

bankruptcy of a debt specified in subd. l., and the court will not revise or alter a

5 judgment or order with respect to maintenance payments to the party under s.

767.32zless the court awards maintenance payments to the party under s. 767.26

wmeV6=mertjynd for which the party seeking

s available under s. 766.55 to satisfy the
7*

nd for which the 0th

CTION 9. Initial applic
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(1) The treatment of sections 767.10 (2) ( (d) and 767.26 (2) of the statutes

2 first applies to stipulations that are approved by a court on the effective date of this

3

4 (2) The treatment of section section 767.32 (1) (asf the statutes first applies

5 to debts that are discharged in bankruptcy on the effective date of this subse

6 SECTION 10. Effective date.

7 (1) This act takes effect on the first day of the 6th month beginning after





To: LRB Drafting
From: Representative Sheryl K. Albers

Date: February 22, 1999
Subject: Re-draft of Maintenance Payments Bill (1997 AB 476)

Please re-draft 1997 AB 476 (LRB 2750/l)  - in combination with Assembly Amendment 1 to
AB 476 (LRB 1269/3)  - as a 1999 bill. Pleased see attached copies of both the bill and the
amendment.

Thank you.

Office: P.O. Box 8952 l State Capitol l Madison, WI 53708-8952 l (608) 266-8531
Home: S6696 Seeley Creek Road l Loganvilie, WI 53949 l (606) 727-5064

8 Prmted  on recycled paper wth  soy base ink. 6
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Legal Section Telephone: 266-3561

5th Floor, 100 N. Hamilton Street
attached draft is submitted for your inspection. Please check each part carefully, proofread each word, and
on the appropriate line(s) below.

Date: 3/l/99 To: Representative Albers

Relating to LRB drafting number: LRB-2307

Topic
Awarding or revising maintenance payments on the basis of debt discharge in bankruptcy

Subiecthj
Dom. Rel. - divorce, Dom. Rel. - miscellaneous

1. JACKIET the draft for introduction

i n  t h e  S e n a t e or the Assembly !/ (check only one). Only the requester under whose name the

drafting request is entered in the LRB’s drafting records may authorize the draft to be submitted. Please

allow one day for the preparation of the required copies.

2. REDRAFT. See the changes indicated or attached

I) A-revised draft will be submitted for your approval with changes incorporated.

3. Obtain FISCAL ESTIMATE NOW, prior to introduction

If the analysis indicates that a fiscal estimate is required because the proposal makes an appropriation or

increases or decreases existing appropriations or state or general local government fiscal liability or

revenues, you have the option to request the fiscal estimate prior to introduction. If you choose to

introduce the proposal without the fiscal estimate, the fiscal estimate will be requested automatically upon

introduction. It takes about 10 days to obtain a fiscal estimate. Requesting the fiscal estimate prior to

introduction retains your flexibility for possible redrafting of the proposal.

If you have any questions regarding the above procedures, please call 266-3561. If you have any questions

relating to the attached draft, please feel free to call me.

Pamela J. Kahler, Senior Legislative Attorney
Telephone: (608) 266-2682
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1999 ASSEMBLY BILL 740

February 10, 2000 - Introduced by Representatives ALBERS, MILLER, SPILLNER,
MUSSER, OWENS, HUNDERT~K and SKINDRIJD, cosponsored by Senators
PLACHE, PANZER and SCHULTZ. Referred to Committee on Family Law.

1 767.26; to amend 766.70 (4) (a) 3., 767.08 (2) (b), 767.255

2 (3) (i) and 767.32 (1) (a ; and to create 767.10 (2) (c), 767.10 (2) (d), 767.26 (2))

3 and 767.32 (1) (ar) of the statutes; relating to: awarding or revising

4 maintenance payments on the basis of debt discharge in bankruptcy and

5 approving stipulations waiving maintenance.

1
Analysis by the Legislative Reference @reau

Under current law, a court may order a party to pay maintenance (formerly
’ n for annulment, divorce or legal

the amount of maintenance after
s. If a party waived maintenance

in the action, however, the court is prohibited from revising the judgment in the
action at a later date to provide for maintenance to that party.

This bill provides that, in an action for annulment, divorce or legal separation,
the court may not approve a stipulation between the parties that waives
maintenance to either party unless the stipulation contains a statement by a party
waiving maintenance that he or she understands that, if the court approves the
stipulation, the court will not award the party maintenance payments in the future.
The bill provides thatthe court must approve a stipulation that conditionally waives
maintenance for either party if the party conditionally waiving maintenance is liable
for, or has property that could be used to satisfy, a debt that the court has assigned
to the other party; if the conditional waiver is based on the condition that the party


