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Sheryl
Albers

To: Attorney Pamela Kahler, LRB
From: Attorney Scott Harold Southworth, Research Assistant%

Date: March 6, 2000
Subject: 1999 Assembly Bill 740 - Divorce Maintenance
Reference: Attached information from the Wisconsin State Bar Association

The Wisconsin State Bar Association requested two changes to AB 740. One is a renumbering
issue; the other is a language clarification. We agree with the bar’s recommendations, and would
like an amendment for the committee to take up and pass when they exec on the bill on March
14. As | realize LRB is quite busy right now, | drafted the simple amendment for you. After |
drafted the amendment, however, | realized that so many small changes were made due to the
renumbering issue that a substitute amendment would be more appropriate to avoid confusion.

Note that | created 767.257, which is chronologically after the award of maintenance payments
in 767.26 - unfortunately, .261, .262, etc. are all used after 767.26, so | had to go before .26
instead of after. Though | don’t like this statutory construction, it appears to be the only way to
keep the two issues together in the statutes and still leave 767.26 alone completely.

Given the number of changes, | may have missed something. Feel free to make any changes you
deem appropriate to accomplish our goal. Thanks for your help, and best wishes, Pam.

At the locations indicated, amend the bill as follows:

1. Page 1, line 1: delete “to renumber 767.26;".

2. Page 1, line 2: delete “767.26 (2)” and substitute “767.257”.

3. Page 2, line 1: delete lines 1 through 4.

4. Page 2, line 5: delete “2.” and substitute “1.”.

5. Page 2, line 6: delete “767.25 or” and substitute “767.25, 767.257 or”
6. Page2, line 7: delete “(1)".

7. Page 3, line 3: delete “3.” and substitute “2.”

8. Page 3, line 8: after “under” insert “s.767.257,”.

9. Page 3, line 10: delete “4.” and substitute “3.”

10.  Page 3, line 21: delete “767.26 (1) and substitute *767.26”.

Office: P.O. Box 8952 . State Capitol . Madison, WI 53708-8952 . (608) 266-8531
Home: S6696 Seeley Creek Road . Loganville, WI 53943 . (606) 727-5084

» Printed on recycled paper with soy base ink. ®
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, February 23,2000

State Representative Sheryl Albers
State Capitol

P.O. Box 8952

Madison, Wisconsin 53708

Dear Representative Albers:

The Family Law Section supports Assembly Bill 740 and appreciates
your continued efforts to protect a party from being forced to pay their
ex-spouses debts.

Under current law, good lawyers often “hold open” maintenance as
security in the event the other spouse discharges in bankruptcy a marital
debt they were required to pay. The legislation gives that benefit to
everyone, irrespective of whether they are represented by an attorney.

In fact, Assembly Bill 740 will be especially beneficial for those
individuals who cannot afford or choose not to be represented by an
attorney.

The Family Law Section recommends two minor technical amendments
to the bill:

First, the renumbering of 767.26 is problematic. Current section 767.26,
which was enacted in 1979, enumerates in subsections (1) through (10)
the factors courts must consider in deciding maintenance. There is
substantial case law interpreting those ten subsections since its
enactment 21 years ago. A renumbering of those ten subsections will
complicate future research and access to that body of case law.

Enclosed you find a page from the 1985 Shenard’s Wisconsin Citations
to give you an idea of the number of citations impacted. The Section
recommends that the Legislative Reference Bureau find a different way
to draft the substantive provisions without renumbering the existing
maintenance factors.

Second, the legidlation needs clarification that a party can seek
maintenance if they have been held “liable” to satisfy a marital debt that
the other spouse discharged in bankruptcy. In many cases, a creditor of
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amarital debt will simply forgive the indebtedness upon a discharge in
bankruptcy rather than pursue the former spouse. If the former spouse
has not been held liable to pay a debt that was not their responsibility,
they should not have the right to obtain maintenance to pay the debt.
That strikes a better balance between the interest of the former spouse to
be protected in the event of bankruptcy, while preserving the
constitutional and statutory right of the other spouse to discharge debts
in bankruptcy. Enclosed you will find suggested revisions for your
consideration.

Again, thank you for your efforts in moving Assembly Bill 740. Please
let me know if the Family Law Section can be of any assistance.

$1ncerely,

Wil S

Public Affal rs Director
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ASSEMBLY BILL 740 SECTION 2

The amount so ordered to be paid may be changed or modified by the court upon
notice of motion or order to show cause by either party upon sufficient evidence.

SECTION 3. 767.10 (2) (c) of the statutes is created to read:

767.10 (2) (c) A court may not approve a stipulation that waives maintenance
payments for either party unless the stipulation contains a statement by the party
waiving maintenance that he or she understands that, if the court approves the
waiver of maintenance payments, the court will not award maintenance payments
to the party under s. 767.26 or revise or alter a judgment or order with respect to
maintenance payments to the party under s. 767.32.

SECTION 4. 767.10 (2) (d) of the statutes is created to read:

767.10 (2) (d) A court shall approve a stipulation that conditionally waives
maintenance payments for either party if all of the following apply:

1. The court assigns to the other party under s. 767.255 responsibility for the
repayment of any debt for which the party conditionally waiving maintenance has
liability or property that is available under s. 766.55 to satisfy the debt.

2. The waiver of maintenance is based on the condition that the party assigned
a debt specified in subd. 1. does not secure a discharge in bankruptcy of the debt.

3. The stipulation contains a statement by the party conditionally waiving
maintenance that he or she understands that, if the court approves the conditional
waiver of maintenance payments, the court will not award maintenance payments
to the party under s. 767.26 (I), the court will not award maintenance payments to
the party under s. 767.26 (2) unless E}gﬁtﬁm *\S’f\%lﬁg)fi\ is:_cjt%nin
bankruptcy of a debt specified in subd. I.Knd the court will not revise or alter

judgment or order with respect to maintenance payments to the party under s.

"% E3H0e Hos been heéz’ Hobre

@,

N
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ASSEMBLY BILL 740 SECTION 4

767.32 unless the court awards maintenance payments to the party under s. 767.26
2).

SECTION 5. 767.255 (3) (i) of the statutes is amended to read:

767.255 (3) (i) The amount and duration of an order under s. 767.26 (1) granting
maintenance payments to either party, any order for periodic family support
payments under s. 767.261 and whether the property division is in lieu of such

payments. A

. - . ©
SECTION 6. 767.26 of the statutes is renumbered 767.26 (1). (¢ \p@‘?!

\

SECTION 7. 767.26 (2) of the statutes is created to read: \))\

767.26 (2) Afterjudgment has been granted in an action for annulment, divorce
or legal separation, the court may award maintenance payments to a party, upon the
petition, motion or order to show cause of the party, if all of the following apply:

(a) The party seeking maintenance under this subsection conditionally waived
maintenance under s. 767.10 (2) (d).

(b) The party seeking maintenance under this subsection has not remarried.

(c) The party from whom maintenance is sought under this subsection has
secured a discharge in bankruptcy of a debt that was assigned to that party in a

property division under s. 767.255 and for which the party seeking maintenance has

been held l1able Yo

; Ge-satisfy the debt.

SECTION 8. 767.32 (1) (a) of the statutes is amended to read:

767.32 (1) (a) After a judgment or order providing for child support under this
chapter or s. 48.355 (2) (b) 4., 48.357 (5m), 48.363 (2), 938.183 (4), 938.355 (2) (b) 4.,
938.357 (5m), 938.363 (2) or 948.22 (7), maintenance payments under s. 767.26 or
family support payments under this chapter, or for the appointment of trustees

under s. 767.31, the court may, from time to time, on the petition, motion or order to
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ASSEMBLY BILL 740 SECTION 9
220 b
of a debt that was assigned to a party under s. 767.255, and for which the othaer partyA“‘D

been nheld lieble _ _
has liabilityorproperty-that-ts—avaitable under—s—766:55 to satisfy the debt, is

sufficient to justify a revision of the judgment or order with respect to the amount

of maintenance payments that are received or paid by the party to whom the debt was

assigned.

SECTION 10. Initial applicability.

(1) The treatment of sections 767.10 (2) (c) and (d) and 767.26 (2) of the statutes
first applies to stipulations that are approved by a court on the effective date of this
subsection.

(2) The treatment of section section 767.32 (1) (ar) of the statutes first applies
to debts that are discharged in bankruptcy on the effective date of this subsection.

SECTION 11. Effective date.

(1) This act takes effect on the first day of the 6th month beginning after

publication.

(END)
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AN ACTA; relating to: awarding or revising maintenance payments on the basis
of debt discharge in bankruptcy and approving stipulations waiving

v

maintenance.

The people of the state of Wisconsin, represented in senate and assembly, do

enact as follows:




LRB-2307/1

1999 - 2000 Legislature ~-3- PIK pat:km
ASSEMBLY BILL 740 SECTION 2

otz & g

tice 6f motion or order to show cause by either party upan_sxzfﬂge:lw

~N 1 e am:?’o/orde ed to be palﬁWgedn r modified by the court upon
}
M Un:\

d

!4
7 5

6

T ——

7

9
10
11
12
13
14
15
16
17
18
19

20

@)
)

24

bankruptcy of a debt specified in subd. 1., and the court will not revise or alter a

judgment or order with respect to maintenance payments to the party under s.

3 > SECTION 3. 767.10 (2) (¢) of the statutes is created to read:

767.10 (2) (c) Acourt may not approve a stipulation that waives maintenance
payments for either party unless the stipulation contains a statement by the party
waiving maintenance that he or she understands that, if the court approves the
waiver of maintenance payments, the courj: will Aot avt‘i;rd maintenance payments

gLt 2605
to the party under s. 767.26/ﬁ>revise or alter a judgment or order with respect to
maintenance payments to the party under s. 767.32.

SECTION 4. 767.10 (2) (d) of the statutes is created to read:

767.10 (2) (d) A court shall approve a stipulation that conditionally waives
maintenance payments for either party if all of the following apply:

1. The court assigns to the other party under s. 767.255 responsibility for the
repayment of any debt for which the party conditionally waiving maintenance has

liability or property that is available under s. 766.55 to satisfy the debt.

2. The waiver of maintenance is based on the condition that the party assigned

et g Llabee,”

a debt specified in subd. 1. does not secure a discharge in bankruptcy of the debt.
3. The stipulation contains a statement by the party conditionally waiving

maintenance that he or she understands that, if the court approves the conditional

waiver of maintenance payments, the court will not award maintenance payments

v
to the party under s. 767.26’%the court will not award maintenance payments to
367. 2605V
the party under s. @/ﬁg

29 unless the other party secures a discharge in
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@ 767.32 unless the court awards maintenance payments to the party under s. W
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@ SECTION 7. % y of the statutes is c&eated to read:
> Lvss-K H-10Y _ .
@ After judgment has been granted in an action for annulment, divorce
11 or legal separation, the court may award maintenance payments to a party, upon the
12 petition, motion or order to show cause of the party, if all of the following apply:
@ ;( N The party seeking maintenance under this\{onditionallywaived
14 maintenance under s. 767.10 (2) (d).

f .
15 (1\@ The party seeking maintenance under this @has not remarried.

\ gl6 3) 4, The party from whom maintenance is sought under this ectiomhas
17 secured a discharge in bankruptcy of a debt that was assigned to that party in a
T /18 property division under s. 767.255 and for which the party seeking maintenance has

20 SECTION 8. 767.32 (1) (a) of the statutes is amended to read:

21 767.32 (1) (a) After a judgment or order providing for child support under this

22 chapter or s. 48.355 (2) (b) 4., 48.357 (5m), 48.363 (2), 938.183 (4), 938.355 (2) (b) 4.,

23 938.357 (5m), 938.363 (2) or 948.22 (7), maintenance payments under s. 767.26/or

24 family support payments under this chapter, or for the appointment of trustees

25 under s. 767.31, the court may, from time to time, on the petition, motion or order to
v S

Q?H. :@9
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1999 - 2000 Legislature

show cause of either of the parties, or upon the petition, motion or order to show cause
of the department, a county department under s. 46.215, 46.22 or 46.23 or a county
child support agency under s. 59.53 (5) if an assignment has been made under s.
46.261, 48.57 (3m) (b) 2. or (3n) (b) 2., 49.19 (4) (h) or 49.45 (19) or if either party or
their minor children receive aid under s. 48.57 (3m) or (3n) or ch. 49, and upon notice
to the family court commissioner, revise and alter such judgment or order respecting
the amount of such maintenance or child support and the payment thereof, and also
respecting the appropriation and payment of the principal and income of the
property so held in trust, and may make any judgment or order respecting any of the
matters that such court might have made in the original action, except that a
judgment or order that waives maintenance payments for either party shall not
thereafter be revised or altered un_d_e_Lth'LSLtimv/in that respect nor shall the
provisions of a judgment or order with respect to final division of property be subject
to revision or modification. A revision, under this section, of a judgment or order with
respect to an amount of child or family support may be made only upon a finding of

a substantial change in circumstanceg

@ Subject to par. (a), in any action under this section to revise a judgment
or order with respect to maintenance payments, a substantial change in the cost of
living by either party or as measured by the federal bureau of labor statistics may
be sufficient to justify a revision of judgment or order with respect to the amount of
maintenance, except that a change in an obligor’s cost of living is not in itself
sufficient if payments are expressed as a percentage of income.

SECTION 9. 767.32 (1) (ar) of the statutes is created to read:
767.32 (1) (ar) Subject to par. (a), in any action under this section to revise a

judgment or order with respect to maintenance payments, a discharge in bankruptcy
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SECTION 9

of a debt that was assigned to a party under s. 767.255, and for which the other party

sufficient to justify a revision of the judgment or order with respect to the amount \

of maintenance payments that are received or paid by the party to whom the debt was

assigned.
N

SECTION 10. Initial applicability.

(1) The treatment of sections 767.10 (2) (c) and (d) and

ron

V|
367 2603 |

f the statutes

first applies to stipulations that are approved by a court on the effective date of this

subsection.

(2) The treatment of section section 767.32 (1) (ar) of the statutes first applies

to debts that are discharged in bankruptcy on the effective date of this subsection.

SECTION 11. Effective date.

v
(1) This act takes effect on the first day of the 6th month beginning after

O\

!K‘? '*

N

i i =

t <! 6

il ]
8
9
10
11
12
13
14

15

publication.

(END)
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INSERT 3-2

section 1. 565. 30 (5m) Zﬁ‘) of the statutes, as affected by 1999 Wisconsin Act
9, section 3025pa‘,/is amended to read:

565.30 (5m) (a) The administrator shall report to the department of workforce
development the name, address and social security number of each winner of a
lottery prize that is payable in instalments and the name, address and social security
number or federal income tax number of the person who has been assigned a lottery
prize that is payable in instalments. Upon receipt of the report, the department of
workforce development shall certify to the administrator whether any payee or
assignee named in the report is obligated to provide child support, spousal support,
maintenance or family support under s. 767.02 (1) (f) or (g), 767.10, 767.23, 767.25,
767.26, 767.2605\/, 767.261, 767.458 (3), 767.465 (2m), 767.477,767.51 (3), 767.62 (4)
or 948.22 (7) or ch. 769 and the amount required to be withheld from the lottery prize
under s. 767.265. Subject to par. (b), the administrator shall withhold the certified

amount from each payment made to the winner or assignee and remit the certified

amount to the department of workforce development.

NOTE: NOTE: Par. (a) is shown as amended eff. 5-1-00 by 1999 Wis. Act 9. Prior to 5-1-00 it reads:NOTE: e

(a) The administrator shall report to the department of workforce development the name, address and social security number of each winner of a lottery prize
that is payable in instalments and the name, address and social security number or federal income tax number of the person who has been assigned a lottery prize that
is payable in instalments. Upon receipt of the report, the department of workforce development shall certify to the administrator whether any payee or assignee named
in the report is obligated to provide child support, spousal support, maint or family suppert under s. 767.02 (1) (f) or (g), 767.10, 767.23, 767.25, 767.26, 767.261,

'\ 767.458 (3), 767.465 (2m), 767.477, 767.51 (3), 767.62 (4) (a) or 948.22 (7) or ch. 769 and the amount required to be withheld from the lottery prize under s. 767.265.

department of workforce development.
History: 1987 a. 119,399; 1989 a. 31; 1989 a. 56s. 259; 1989 a. 359; 1991a. 269; 1993 a. 16,481, 1995 a. 27 ss. 6981j, 6981k, 9126 (19); 1995 a. 225, 404; 1997 a. 3,27,

\Subject to par. (b), the administrator shall withhold the certified amount from each payment made to the winner or assignee and remit the certified amount to the

35;1997 2. 148 55. 310 5; 1997 a. 191; 1999 8. . rowrmms e cerme. - -
e

e e (END OF INSERT 8-2) -- - -

INSERT 4-10
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v
1 CK 767.2605 Awarding maintenance after final judgment.

( END OF INSERT 4-10)

INSERT 4-19
X
2 SECTION 2. 767.261 (intro.) of the statutes, as affected by 1999 Wisconsin Act
3 9, is amended to read:
4 767.261 Family support. (intro.) The court may make a financial order
5 designated “family support” as a substitute for child support orders under s. 767.25
6 and maintenance payment orders under s. 767.26 _Qr_ZGJ_.Zﬁ_O_S\./A party ordered to
7 pay family support under this section shall pay simple interest at the rate of 1% per
8 month on any amount in arrears that is equal to or greater than the amount of child
9 support due in one month. If the party no longer has a current obligation to pay child
10 support, interest at the rate of 1% per month shall accrue on the total amount of child
11 support in arrears, if any. Interest under this section is in lieu of interest computed
12 under s. 807.01 (4), 814.04 (4) or 815.05 (8) and is paid to the department or its
13 designee under s. 767.29. Except as provided in s. 767.29 (1m), the department or
14 its designee, whichever is appropriate, shall apply all payments received for family
15 support as follows:

NOTE: NOTE: Section 767.261 (intro.) I's shown as amended eff. S-1-00 by 1999 Wis. Act 9. Prior to S-1-00 it reads?NOE‘E:" T Tt L

767.261 Family support. The court may make a financial order designated “family support” as a substitute for child support orders under s. 767.25 and
maihterance payment orders under s. 767.26. A party ordered to pay Family support under this section shall pay smple interest at the rate of 1.5% per monttr 8h-ang—-
amount in arrearsthat isequal to or greater than the amount of child support due In one month. |If the party no longer hasa current obligation to pay child support,
interest at the rate of 1.5% per month shall accrue on the tetal amount of child support In arrears, if any. Interest under this section is in lieu of interest computed under
s. 807.01 (4), 814.04 (4) or 815.05 (8) and ispaid to the department or itsdesignee under s. 767.29. Except as provided ins. 767.29 (Im), the department or its designee,
whichever is appropriate, shall apply all payments received for family support as follows:

History: 1977 c, 105;1979.¢..32.55.-50,.92.(4);.Stats1979-5-767:261:-1983.2..27;.1985 2.-29;-1993 a. 481;.1995 a.-279;.1997.2.27, 191:.1999.a. 9;5. 13.93.2)(c).

22 Serren=3? 767265 (1) bf the-stattites, as affected by 1999 Wisconsin Act 9,
23 section 3055c{is amended to read:

24 767.265 (1) Each order for child support under this chapter, for maintenance
25 payments under s. 767.23 ex, 767.26 767.2605, for family support under this

26 chapter, for costs ordered under s. 767.51 (3) or 767.62 (4), for support by a spouse
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1 under s. 767.02 (1) (), for maintenance payments under s. 767.02 (1) (g) or for the
2 annual receiving and disbursing fee under s. 767.29 (1) (d), each order for a revision
3 in a judgment or order with respect to child support, maintenance or family support
4 payments under s. 767.32, each stipulation approved by the court or the family court
5 commissioner for child support under this chapter and each order for child or spousal
6 support entered under s. 948.22 (7) constitutes an assignment of all commissions,
7 earnings, salaries, wages, pension benefits, benefits under ch. 102 or 108, lottery
8 prizes that are payable in instalments and other money due or to be due in the future
9 to the department or its designee. The assignment shall be for an amount sufficient

10 to ensure payment under the order or stipulation and to pay any arrearages due at

11 a periodic rate not to exceed 50% of the amount of support due under the order or

12 stipulation so long as the addition of the amount toward arrearages does not leave

13 the party at an income below the poverty line established under 42 USC 9902 (2). Ve

e ey,

NOTE: NOTE: Sub. (1) is shown as amended eff. 5-1-00 by 1999 Wis, Act 9. Prior to S1-00 it reads:NOTE: =~~~

(1) Each order for child support under this chapter, for maintenance a&ments under s. 767.23 or 767.26, for family wbpfort under this chapter, for costs ordered
under s. 767.51 (3) or 767.62 (4{ (a), for support by a spouse under s. 767.02 (1) (B, for maintenance payments under S. 767.02 (1) (g) or for the annual receiving and
disbursing fee under s. 767.29 (1) (d), each order for arevision in a{udgme_nt or order with respect to child support, maintenance or family prort payments under
S. 767.32, each stipulation approved by the court or the family court commissioner for child support under this chapter and each order for child or spousal support

entered under s. 948.22 (7) congtitutes an assignment of all commissions, earnmgs, salaries, wages, pension benefits, benefits under ch. 102 or 108, lottery prizes that

are payablein instalmentsand other money due or to be duein the future to the department or its designee. The assignment shall be for an amount sufficient to ensure
payment under the order or stipulation and to pay any arrearages due at a periodic rate not to exceed 50% of the amount of support due under the order or stipulation
s0 long as the addition of the amount toward arrearages does not leave the party at an income below the poverty line established under 42 USC 9902 (2).

History: 1971 c. 110; 1975 c. 94 5. 91 (3); 1975 ¢. 199; 1977 c. 105; 1979 ¢. 32 ss. 50, 92 (4); 1979 c. 196, 221; Stats. 1979 s. 767.265; 1981 c. 20, 186; 1983 a. 27, 384;
1985 a. 29; 1987 a. 38 5. 136; 1987 a. 332 5, 64; 1987 a. 398, 403; 1989 a. 31, 56, 212, 336; 1991 a. 287; 1993 a. 16, 326, 389, 481; 1995 a. 27 5. 9130 (4); 1995 a. 279, 404;

97 a. 27, 191; 1999 a. 9. "_"'“"'W"'-‘-ma«-_._. PR T L Y SR SR A A Sk i MR | nt 7
“SECm .30 (1) of the statutes is amended to read:

22

23 767.30 (1) If the court orders any payment for support under s. 48.355 (2) (b)
24 4., 48.357 (5m), 48.363 (2), 938.183 (4), 938.355 (2) (b) 4., 938.357 (5m) or 938.363 (2),
25 support or maintenance under s. 767.08, child support, family support or
26 maintenance under s. 767.23, child support under s. 767.25, maintenance under s.
27 767.26 or 767.2605\/family support under s. 767.261, attorney fees under s. 767.262,
28 child support or a child’s health care expenses under s. 767.477, paternity obligations

29 under s. 767.458 (3), 767.51 or 767.62 (4), support arrearages under s. 767.293 or
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1 child or spousal support under s. 948.22 (7), the court may provide that any payment
2 be paid in the amounts and at the times that it considers expedient.
S N e 220 1978, aor o1 WW@WM‘

3 SECTION 5 7 67 305 of the statutes is amended to read:

4 767.305 Enforcement; contempt proceedings. In all cases where a party
5 has incurred a financial obligation under s. 48.355 (2) (b) 4., 48.357 (5m), 48.363 (2),
6 767.23, 767.25, 767.255, 767.26, 767.2605, v/ 767.261, 767.262, 767.293, 767.458 (3),
7 767.477, 767.51, 767.62 (4), 938.183 (4), 938.355 (2) (b) 4., 938.357 (5m) or 938.363
8 (2) and has failed within a reasonable time or as ordered by the court to satisfy such
9 obligation, and where the wage assignment proceeding under s. 767.265 and the
10 account transfer under s. 767.267 are inapplicable, impractical or unfeasible, the
11 court may on its own initiative, and shall on the application of the receiving party,
12 issue an order requiring the payer to show cause at some reasonable time therein
13 specified why he or she should not be punished for such misconduct as provided in
14 ch. 785.

ory: 1977 N©S/ 1979326 50, P41 1979 Mo T NG 7305 1993 a,48T; 1995, 7771697 .97 198
(END OF INSERT 4-19)
INSERT 6-5

15 SEcTiON 6. 802.12 (3) (¢) 2.‘/ofthe statutes is amended to read:
16 802.12 (3) (c) 2. Maintenance under s. 767.26 or 767.2605. v/

@WWMaM
(‘ENDORt NSERT6- 5)



