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Wisconsin Manufactured Housing Association

Ross Kinzler, Executive Director
202 State Street, Suite 200

Madison, WI 53703-2215 ASSO(I:\léﬂONS
E-mail: info@ wmha.org R VANCE
608-255-3131 i 'A\MER}
608-255-5595 Fax

Septembeét 14, 1999

Rep. Tom Sykora
PO Box 8953
Madison, WA."53708

Dear Rep. Tom Sykora:

We'd like to bring to your attention a court decision that disregarded the clear intent of the Legislature.
Many years ago, the Legislature adopted s. 710.15 stats which provides certain protections for owners
of mobile homes located in mobile home parks. For example, the statute requires that park owners
offer at least a one year written lease and that evictions must be for specified causes. ¢

In Benkowski‘v. Flood, the Wisconsin Court of Appeals (District If) found that Mr. Benkowski was a
“resident” within terms of the statute despite clear legislative historythat he was not In this case, Mr.
Flood, the park owner, told Mr. Benkowski who owned four homes in the mobile home park that he
desired to have owner occupied homes and not rentals- Once a renter, moved out, Mr. Flood sought to
require that Mr. Benkowski sell the home to a person who would become an owner-occupant or to
remove the home from the park. Mr. Flood's experience (as is common in the industry), is that owner-
occupants have more home pride, follow the lease better and are just more responsible.

Mr. Benkowski sued claiming that the statute prohibits the park operator to require a home to be
removed from the park because of a change of ownership or occupancy. Flood countered that he was
not requiring the home to be removed hecause of a change of ownership or occupancy, instead he was
requiring a change of ownership or occupancy. Benkowski also asserted that the statute provided
these protections because he was a resident A resident is defined as a person who rents a site from a
park operator. [Flood countered that the same statute defines an operator as a person engaged in the
business of renting plots of ground or mobile homes in a mobile home park . . . Therefore, he asserted
that Benkowski was really an operator. In addition, he pointed to Legislative history that indicated
clearly that the Legislature was attempting to protect the mobile home owner that was the owner-
occupant

Remembering that Mr. Benkowski still has only a one-year lease, Mr. Flood is perplexed how he ever
willregain control of his own maobile home park. The statute needs to be clarified. I'd like stop by and
discuss this situation with you.

Ross Kinzlec \r)r\ 9
Executive Director £ -
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4519 95-96 Wis. Stats.

(b) “Depositor” means a person who, by agreement with a
financid institution or by written power of attorney, has the right
to issue orders or instructions concerning an account.

(c) “Financid institution” means a state or national bank, trust
company, savings bank, building and loan association, savings
and loan association or credit union doing business in this state.

(2) Except as provided in ch. 112 or subch. | of ch. 705, notice
to afinancia indtitution of a claim to al or part of an account by
any person other than a depositor of the account or the financial
ingtitution has no effect upon the rights and duties of the depositor
or financia ingtitution with respect to the account, and notwith-
standing such notice or claim the financial ingtitution may honor
the orders and instructions of its depositor regarding the account
without liability to the claimant until otherwise ordered by a court
or administrative agency of appropriate jurisdiction.

History: 1977 c. 430: 1989 a. 331.

710.07 Conveyances by life tenant. A conveyance made
by atenant for life or years purporting to grant a greater estate than
the tenant possessed or could lawfully convey shah not work a for-
feiture of the tenant’s estate, but shall pass to the grantee al the
estate which such tenant could lawfully convey.

History: 1993 a. 486.

710.10 Removal of possessor of property. Inthefollow-
ing cases any person who holds possession of property, or the rep-
resentatives or assigns of such person may be removed under ch.
799 or 843.

(1) A person holding in violation of s. 704.17 (4). or of s.
704.19 (8).

(2) A tenant at sufferance holding without permission.

(3) A possessor of property which has been sold upon foreclo-
sure of amortgage if the possessor’s rights were extinguished by
the foreclosure.

(4) A person who occupies or holds property under an agree-
ment with the owner to occupy and cultivate it upon shares and the
time fixed in the agreement for such occupancy has expired.

History: 1971 c. 211;1975 ¢. 198; 1979 ¢. 32 5. 92 (16); 1993a.486.

710.11 Transfer of land where dam exists. A person may
not accept the transfer of the ownership of a specific piece of land
on which a dam is physically located unless the person complies
with s. 31.14 (4).

History: 1981 C. 246.

This section does not apply to cranberry dams. Tenpas v. DNR. 148 W (2d) 579,
436 NW (2d) 297 (1989).

710.15 Mobile home park regulations. (1) permiTions.
In this section:

(a) “Lease” means a written agreement between an operator
and a resident or mobile home occupant establishing the terms
upon which the mobile home may be located in the park or the
mobile home occupant may occupy a mobile home in the park.

(b) “Mobile home’ has the meaning given under s. 66.058 (1)
(d) but does not include any unit used primarily for camping, tour-
ing or recreational purposes.

(c) “*Mobile home occupant” means a person who rents a
mobile home in a park from an operator.

(d) “Operator” means a person engaged in the business of rent-
ing plots of ground or mobile homes in a park to mobile home
owners or mobile home occupants.

(e) “Park” means atract of land containing 2 or more plots of
ground upon which mobile homes are locatedin exchange for the

anment of rent or any other fee pursuant to a lease.

(f) “Resident” means a pegson who rents a mobile home site ,

in apark from an operator. Yoy  POf O O %, CeCirpyi
(1 m) REQUIREMENT AND TERM oF LEASE. Every ag-\?éc’rnéﬂtﬁ

the rental of a mobile home site or mobile home shall be by lease.

Every lease shall be for aterm of at least one year unless the resi-

X Part puoner ale

MISCELLANEOUS PROPERTY PROVISIONS

710.15

dent or mobile home occupant requests a shorter term and the
operator agrees to the shorter term.

(2) RuLes incLupep IN Lease All park rules that substantialy
affect the rights or duties of residents or mobile home occupants
or of operators, including park rules under sub. (2m) (b), shall be
made a part of every lease between them.

(2m) EMERGENcY sHELTER piscLosure (8) Every lease shall
state whether the park contains an emergency shelter.

(b) If a park contains an emergency shelter under par. (), the
park rules shall state the location of the emergency shelter and pro-
cedures for its use.

(3) PROHIBITED CONSIDERATION OFAGEOFMOBILEHOME. (a)
An operator may not deny a resident the opportunity to enter into
or renew, and may not include, exclude or alter any terms of, a
lease to continue to locate a mobile home in the park solely or in
any part on the basis of the age of the mobile home.

(b) An operator may not require the removal of a mobile home
from a park solely or in any part on the basis of the age of the
mobile home, regardless of whether the ownership or occupancy
of the mobile home has changed or will change.

(4). PROHIBITED CONSIDERATION OF CHANGE IN OWNERSHIP OR
OCCUPANCY OF MOBILE HOME. An operator may not require the
remova of a mobile home from a park solely or in any part
because the ownership or occupancy of the mobile home has
changed or will change. An operator may refuse to enter into an
initial lease with a prospective resident or mobile home occupant
for any other lawful reason.

(4m) NO INTEREST IN REAL ESTATE; SCREENING PERMITTED.
Neither sub. (3) (b) nor sub. (4) creates or extends any interest in
real estate or prohibits the lawful screening of prospective resi-
dents and mobile home occupants by an operator.

{5m) TERMINATION OF TENANCY OR NONRENEWAL OF LEASE.
Notwithstanding ss. 704.17 and 704.19, the tenancy of aresident
or mobile home occupant in a park may not be terminated, nor may
the renewad of the lease be denied by the park operator. except
upon any of the following grounds:

(a) Failure to pay rent due, or failure to pay taxes or any other
charges due for which the park owner or operator may be liable.

(b) Disorderly conduct that results in a disruption to the rights
of others to the peaceful enjoyment and use of the premises.

(c) Vandalism or commission of waste of the property.

(d) A breach of any term of the lease.

(e) Violation of park rules that endangers the health or safety
of others or disrupts the right to the peaceful enjoyment and use
of the premises by others, after written notice to cease the viola
tion has been delivered to the resident or mobile home occupant.

(em) Violation of federal, state or loca laws, rules or ordi-
nances relating to mobile homes after written notice to cease the
violation has been delivered to the resident or mobile home occu-
pant.

(f) The park owner or operator seeks to retire the park perma-
nently from the rental housing market.

(g) The park owner or operator is required to discontinue use
of the park for the purpose rented as a result of action taken against
the park owner or operator by local or state building or health
authorities and it is necessary for the premises to be vacated to sat-
isfy the relief sought by the action.

(h) The physical condition of the mobile home presents a threat
to the health or safety of its occupants or others in the park or, by
its physical appearance, disrupts the right to the enjoyment and
use of the park by others.

(i) Refusal to sign a lease.

») (j) Materia misrepresentation in the application for tenancy.

(k) Other good cause.

(5r) NoTice REQUIREMENTs AppLY. The notice requirements of
S. 704.17 (1) (), (2) (a) and (3) apply to atermination of tenancy

HE
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The people of the state of Wisconsin, represented in senate and assembly, do VI N
enact as follows:

SECTION 1. 710.15 (1) (a) of the statutes is amended to read:
710.15 (1) (a) “Lease” means a written agreement between an operator and a

resident er, between an onerator and a mobile home occupant or among an onerator,

a resident and a mobile home occunant\{establishing the terms upon which the mobile
home may be located in the park or the mobile home occupant may occupy a mobile

home in the park.

History: 1985 a. 235.

SECTION 2. 710.15 (1) (c) of the statutes is amended to read:
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T SECTION 2

1 710.15 (1) (c) “Mobile home occupant” means a person who rents a mobile home

2 in a park &em—an-eperater\/

History: 1985 a. 235.

3 SECTION 3. 710.15 (1) (d) of the statutes is amended to read:
4 710.15 (1) (d) “Operator” means a person engaged in the business of renting
5 plots of ground or mobile homes in a park to mobile home owners or mobile home

: _ v
6 occupants. “Ooerator” does not include a resident.

History: 1985 a. 235.

7 SECTION 4. 710.15 (Im) of the statutes is renumbered 710.15 (Im) (a).

8 SECTION 5. 710.15 (1m) (b) of the statutes is created to read:

9 710.15 (Im) (b) A resident may not agree to rent a mobile home in a park to
10 a prospective mobile home occupant unless the operator of the park approves the
11 rental and is a party to the agreement. Any rental agreement between a resident and
12 a mobile home occupant that was entered into before the effective date of this
13 paragragh . ... [revisor inserts date], may not be renewed unless the operator of the
14 park approves the renewal and is made a party to the rental agreement.

15 SECTION 6. 710.15 (2) of the statutes is amended to read:
16 710.15 (2) RuLES INCLUDED IN LEASE. All park rules that substantiallp affect the
— l e
@ rights or duties of residents e/';mobile home occupants or&operators, including park
18 rules under sub. (2m) (b), shall be made a part of every Iease\{eetrween—them.
History: 1985 a. 235.
19 SECTION 7. 710.15 (4) of the statutes is amended to read:
20 710.15 (4) PROHIBITED CONSIDERATION OF CHANGE IN OWNERSHIP OR OCCUPANCY OF
21 MBI LE HOVE. An Except as provided in sub. (G)I/an operator may not require the
22 removal of a mobile home from a park solely or in any part because the ownership

@ or occupancy of the mobile home has changed or will change. A:Fﬁe:l;tor may refuse D

v
Eeeapphon prardad oo 48 () er
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: B SECTION 7
1 to enter into an initial lease with a prospective resident or mobile home occupant for
2 any other lawful reason.
3 B 1985612§5|'ECT|ON 8. 710.15 (5m) (intro.) of the statutes is amended to read:
4 710.15 (5m TERMNATION OF TENANCY OR NONRENEWAL OF LEASE. (intro.)
5 Notwithstanding ss. 704.17 and 704.19, a.nd_excﬁpj:_a.s_m‘_omded_m_mb._f@, the
6 tenancy of a resident or mobile home occupant in a park may not be terminated, nor
7 . may the renewal of the lease be denied by the park operator, except upon any of the
8 following grounds:
9 o 2§5ECTION 9. 710.15 (6) of the statutes is created to read:
10 710.15 (6) PERMITTED OCCUPANCY REQUIREMENTS.V (a) Aparkowneroroperator
11 may require that a mobile home in a park may be occupied only by any of the
12 following:
13 1. A person who rents a mobile home that is not owned by a resident from the
14 operator.
15 2. A person who owns the mobile home that he or she is occupying.
16 (b) If a park owner or operator makes a determination under par.\fa) that will
17 result in the termination of the tenancy of a mobile home occupant or resident, the
18 tenancy may be terminated only at the end of a lease term.

v
****NOTE: Section 710.15 (1m) (b) may eliminate the need for this provision. If you
want to keep this provision, do you want to specify any amount of time for providing notice
to an affected party before the end of a lease term?

W
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There are many approaches to resolving the problem that you related. The approach
in this draft is just one. You may want to be more specific to the fact situation. You may
simply want to repeal s. 710.15 4)Y You may want to specifically allow termination of
tenancy | under s. 710.15 (5m)"for a reason more closely related to your fact situation.
Section'710.15 (1m) (b), created in this draft, may be sufficient for your purposes. In
any case, any change may affect a current tenancy only at renewal. Let me know how

you wish to proceed.

CA

PIY
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November 16, 1999

There are many approaches to resolving the problem that you related. The approach
in this draft is just one. You may want to be more specific to the fact situation. You may
simply want to repeal s. 710.15 (4). You may want to specifically allow termination of
tenancy under s. 710.15 (5m) for a reason more closely related to your fact situation.
Section 710.15 (1m) (b), created in this draft, may be sufficient for your purposes. In

any case, any change may affect a current tenancy only at renewal. Let me know how
you wish to proceed.

Pamela J. Kahler

Senior Legislative Attorney

Phone: (608) 266-2682

E-mail: Pam.Kahler@legis.state.wi.us
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December 8, 1999

VIA FACSIMILE; 608-255-5595

Mr. Ross Kinzler

Wisconsin Manufactured Housing Association
202 State Street, Suite 200

Madison, WI 53703-2215

VIA FACSIMILE: 608-264-6999

Rep. Tom Sykora

Office 602- W

P.O. Box 6953

Madison, WI 537084953

Re:  Proposed Amendments of Sac. 710.15, Stats.

Dear Ross and Representative Sykora:

First, let mc say that Mr. Flood and | very mueh appreciate the opportunity to comment on
these proposed amendments.  After discussing the proposal with Mr. Flood, our comments

are asfollows:

The proposed sec. 710.15(1m)(b) provides in part: "A resident may not agree to rent a

mobile home in a park to a prospective mobile heme occupant unless the operator of the

park approves the rental and is a party to the agreement” (my emphasis). The subsection

then provides a similar right of approval for renewal of preexisting subleases. The existing M.,
definition of “resident” under sec. 710.15(1)(f), Stats,, remains unchanged. I realize that the U,j,v '
Court of Appeals has now held that this definition includes a sublessor who does not

“reside" under an normai~u§ of the term. However, should a subsequent case recach the
Supreme Court, (such a persop would be free to argue that he is not a resident and therefore

M not restricted by sec. 710.15(1m)(b). We therefore belicve that if the |egislaturefollows

this route that so
following man

consideration should be given to clarifying sec. 710.15(1)(f) in the
" resident’ Meais A persolr who-rents-a-mobile Hoihe site ifa park from 3 &\1

an operator, _regardless of whether such person resides in. or occupies mobile home / PRI o
, | located upon the site” eQ dund oWy owUN OparatOC | ! R
7’ ™ T __M..‘—.“H—M”"‘“"MM-M‘ T W’\a—g_ﬁ'
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éu? he proposed amendment of sec. 710.15(1)(d), Stats. states:  “‘Operator’ does not include a
resident.” Should mobile home occupants also be excluded from the definition?

Section 710.15(4), Stats, is the existing subsection that prohibits an operator from requiring

the removal of a home because of a change in occupancy. The proposed amendment makes

this prohibition subject to a newly created subsection 6, which permits an operator to

require that a mobile home in his park be occupied only by those who either rent a mobile

home from the operator or who own the mobile home that they are occupying, We have no

quarrel with thisapproach. However, subdivision "b" of subsection 6 provides that: “If a

park owner or operator makes a determination undet par. (@) that will result in the

termination Of the tenancy of a mobile home occupant or resident, the tenancy may be

terminated only at the end of alease term” (Mmy emphasis). Query: If aresident fails to

obtain the approval of the operator, as required under (Im)(b), before renting his mobile

home to an occupant, may the operator immediately terminate the resident’s tenancy or

would the operator’ s decision not to tolerate the rental constitute a * determination under

par, ()" as set forth in (6)(b)? We would expect that a resident’s violation of (Im)(b)

would be grounds for immediate termination of the resident’s tenancy. If that is what is e

intended (and we believe that this indeed should be the intent), should a subdivision bc Q@{g @ﬁ,éb

added to (5m) to clarify that this would be grounds for immediate termination? PN \fgxr
@ Ke}’ V;

The existing text of sec. 710.15(4), Stats. contains the expansive qualification that an
operator may refuse to enter into an initial lease “for any other lawful reason.” The
amendment would preface this provision with the exception: “except as provided in
subsection 6." However, sub. 6 would also expand the operator’s rights. Therefore, the
proposed exception confuses us. Should it be omitted?

Lastly, the proposed subsection 6 would provide in part that an operator may require that a we-, %
mobile home “be occupied only by any of the following: 1. A person who rents a mobile e=>>"%
home that is not owned by a resident from the operator.” It seems to us that the use of the

“ . . s . *L'_&.g
clause “that is not owned by aresident” is confusing and unnecessary, M““" ﬁ 2,
We thank you again for your consideration of these comments. We would appreciate it if .y .. \u/\?
you would keep us advised as the drafting process moves forward. = 3.

Respectfully,

EDGARTON, ST. PETER, PETAK,

aul W' Roseffeldt

PWR/jap
cc: Mark Flood
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STATE OF WISCONSIN IN COURT OF APPEALS
DISTRICT | |
ROBERT A. BENKOSKI, VE
PLAI NTI FF- APPELLANT- RE @ [D
CROSS- RESPONDENT, JUL 14 1999
V. EDGARTON,ST. PETER
PETAK, MASSEY & BULLON

MARK A. FLOOD AND KATHLEEN M. FLOOD,

DEFENDANTS-RESPONDENTS-

CROSS- APPELLANTS,

APPEAL and CROSS-APPEAL from orders of the circuit court for
Fond du Lac County: PETER L. GRIMM, Judge. Affirmed in part; reversed in

part and cause remanded.

Before Snyder, P.J., Brown and Anderson, JJ.

BROWN, J.

This appeal and cross-appeal concern the

relationship between tigg owner of a mobile home park and the owner of four
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rental mobile home units located in the park. The question presented is whether
. the owner of the units. Robert A. Benkoski. is a resident of the park for purposes
of the statute and the administrative code chapter dealing with mobile homes, even
though he does not live in the park. We conclude that with respect to the park
owners, Mark A. and Kathleen M. Flood, Benkoski is a resident under the statute

and code. As such, the Floods may not require him to remove his units from the
park due to a change in ownership.

The following facts are not in dispute. Benlcoski rents four mobile
home sites in the Floods' mobile home park on which he keeps his mobile homes.
He then rents the homes to tenants. Benkoski had already been renting out his
mobile homes at the park when the Floods bought an interest in the mobile home
park. In 1991, the Floods took over sole ownership of the park. Prior to that, the
Floods. their business associates and Benlcoski had entered into a written, year-to-
year lease. Under thwase, Benkodci could not sublet the sites “unless prior
approval has been granted from Lessor.” In 1989, after Benkoski informed the
Floods that his homes ' were for sale, the Floods informed Benkoski that “the

" home[s] will be allowed to remain in the park for this resale only. The new buyers

will have to remove the home from the park at the end of their lease.”

Benkoski wrote the Floods in July 1991 that their removal policy
was “making it difficult for [him] to sell the mobilehomes to prospective buyers
since you are making them remove the trailers from the park when it is time for
them to sell ... to someone else.”  Three years later, Benkoski had found a
potential buyer for one of the homes and sent the Floods a completed application
for tenancy so that they could approve of the new buyer. The Floods rejected the
application, stating that, they would “not be processing the application because of

our stand on your remova of the rentals from the park asthey are sold.” Again, in
2

[
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January 1995, Benkoski found potential buyers for one of the mobile homes and
submitted an application to the Floods. Again, the Floods rejected the application,
this time stating that “[a]s has been our policy in the past when one of your mobile
homes comes up for sale it must be removed from the park,”

The rejection of these applications prompted Benkoski to file suit
against the Floods. !-Qlain;ed the Floods had violated § 710,15(3)(b) and (4)
STATS. ,  which prohibit a mobile home park operator from requiring removal of a
mobile home due to the age of the home or a change in ownership or occupancy.
Further, Benkoski alleged that the removal requirement constituted a violation of
Wis. Aom. CODE § ATCP 12506(1)(a), which forbids an operator from placing
unreasonable restrictions on the sale of a mobile home in the park.  Benkoski
sought to recover twice his pecuniary loss (in an amount to be determined at the
time of the trial), along with his costs and reasonable attorney’s fees, pursuant to §
100.20(5), STATS.! Finally, Benkoski sought an injunction forbidding the Floods
from requiring removal of his homes upon sale. The Floods counterclaimed,
aleging that Benkoski had agreed to discontinue subletting the homes when the
current tenants left and remove the units from the park as they became vacant.
The Floods requested dismissal of Benkoski’s complaint and an injunction

requiring removal of the homes.

Benkoski moved for summary judgment, which the court denied
because it found material facts still in dispute. At that stage of the proceedings,
the origina tria court judge recused himself. When proceedings resumed before
the new judge, Benkoski moved for partial summary judgment dismissing the

! Chapter ATCP 125 was adopted under § 100.20(2), STATS.,, so aviolation of it iS
grounds for asuit for damagesunder § 100.20(S). See Note, WIS. ADM. CODE ch. 125.
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Floods' counterclaim and the Floods moved to dismiss Benkoski‘s action for
fallure to state a claim upon which relief may be granted.

The court granted Benkoski’s motion and dismissed the Floods
counterclaim.  The court found that if indeed there was an agreement that
Benkoski remove the units upon sale, then such an agreement, if merely oral, was
in violation of § 710. IS(1)(a), (Im) and (4), StaTs. Those subsections require
leases to be in writing and prohibit removal requirements based on change of
ownership or occupancy.

In response to the Floods' motion, the court dismissed Benkoski's
claims for relief based on Wis. ADM. Cope ch. ATCP 125 and § 100.20(5),
STATs. It found that Senkoski Was an operator, not a resident or tenant, as defined
In chapters ATCP 125 and 710, STATS. Because “ATCP 125 was intended to
protect mobile home dwellers' investment in their homes,” and Benkaoski did not
live in the mobile homes at the park, Benkoski was “not within the class of persons
protected” by that chapter. The court declined, however, to dismiss Benkoski’s
claimsfor relief “founded solely upon sec. 710.15, Stats”  In short, the court ruled
that Benkoski could pursue an injunction but not money damages.

There&er, Ithe parties entered into a stipulation agreeing that the
only issue remaining Was Benkoski’ s request for declaratory relief, this being that
the court find that § 710.15, StaTs., applies to the relationship between the Floods
and Benkoski.and that the Floods “ cannot insist upon the removal of [Benkoski's]
mobile home from [the park] should said mobile home be transferred.” Based on
the affidavits and evidence presented, the court concluded that: Benkoski is an
operator under § 710.15(1)(d); Benkoski is also aresident under § 710.15(1)(f);
§ 71.0.15(3) and (4) apply, to the relationship between the Floods and Benkoski due

|

4
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to Benkoski’ s status as a resident, “regardless of his concurrent status as an
operator.” The court also vacated any inconsistent language present in its previous
order dismissing Benkoski’s WIS. ADM. Cope ch. ATCP 125 claims. Specifically,
it withdrew “Sec. 7 10.15(1)(d), Stats.” from the sentence in the order declaring
that Benkoski was “ solely an “operator’ as defined in ATCP 125.01(3) . . . and sec.
710. U(I)(d), Stats.” In sum, the court ruled that Benkoski was concurrently a
resident and an operator for purposes of § 7 10.15, but solely an operator under ch.
ATCP 125. Because he is not a tenant under ch. ATCP 125, the Floods never
violated ch. ATCP 125%d Benlcoski cannot pursue a claim for damages pursuant
to § 100.20(S), STATS. Benkoski appealed and the Floods cross-appeal ed.

Before delving into the parties arguments, we set out the relevant
statutory and administrative code provisions. Section 710.15, STATS. , sets forth
mobile home park regulations. Under paragraph (1)(c), a “mobile home occupant”
is “a person who rents a mobile home in a park from an operator.” Section
710.15(1)(c). A “‘resident” is “a person who rents a mobile home site in a park
from an operator.” Seciﬁbn 710.15(1)(f). An “operator” is “a person engaged in
the business of renting plots of ground or mobile homes in a park to mobile home
owners or mobile home occupants.”  Section 710.15(1)(d). Under subsection
(Im), all agreements for rental of mobile homes must be by lease. Finally, under
subsection (4), “[aln operator may not require the removal of a mobile home from
a park solely or in any part because the ownership or occupancy of the mobile

home has changed or will change.”

WisconsIN Abm. Cope ch. ATCP 125 also regulates mobile home
parks. In that chapter, a “tenant” is “any person renting a site from an operator,”
and an “operator” is*“any person engaged in the business of renting sites.. . . to

tenants.” See WS. ADM. CODE § ATCP 125.01(3), (9). A “site” is any plot of
! 5
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land rented to accommodate a mobile home used for residential purposes, except
for aplot used for the accommodation of a mobile home that is “[o]wned by the
operator and occupied g a residence.” Id. at (7). Section ATCP 12506(1)(a)
prohibits an operator fr?x'n unreasonably restricting the sale of a tenant’s mobile
home.? Findly, § ATCP 125.09(2) forbids an operator from imposing any term or
condition he or she knows or reasonably ought to know isin conflict with that

chapter or other applicable law.

Benkoski, in his appeal, argues that the court erred in dismissing his
§100.20(5), STaTS. , claimforrelief. He reasons that he is a tenant pursuant to
wis. ADM. CODE § ATCP125.01(9), since he rents a site from an operator.  As
such, heis protected by ch. ATCP 12S. The Floods, by informing him that he
would have to remove his homes, from the park upon sale, had required removal of
the homes at least partly on the basis of a change in ownership or occupancy. This
Is a violation of § 710.15(4), STATS.; as such, it is an unreasonable restriction on
the sale of the homes and therefore a violation of § ATCP 125.06(1)(a).
Furthermore, under § ATCP 125.09(2), an operator is prohibited from imposing
any term, condition, rulél or regulation which the operator knowsto be in conflict
with ch. ATCP 125 or other law. Because the Floods' actions are in violation of
ch. ATCP 125, Benkoski claims that he is entitled to damages under § 100.20(5).
Finaly, Benkoski assertsthat the court erred when it denied hisinitial motion for

summary judgment, as there were no material factsin dispute and the law was

clearly on his side.

2|t isworth noting that § 710. 15(4), StaTs., isreprinted in a note immediately following
Wis. ADM. Cope § AT CP gg.06( 1)(a) in theWisconsin Administrative Code.



DEC 16 '99 18:42 FROM:ESPMB LAW OFFICES 9209229091 T-539 P.08/16 F-634

No. 98-1972

The Floods respond that Benkoski is not a tenant under ch. ATCP
125, and, even if he were, they have not violated any provision in that chapter.
The Floods cite the rule-making history of Wis. ADM. CoDE ch. ATCP 125in
support of their argument that the chapter was meant to protect those who own
mobile homes and use them as residences, not those who sublet them out to others.
Furthermore, the Floods claim that reasonable minds could differ as to whether §
7 10.15, STATS., governs their relationship with Benkoski. Therefore, it was
reasonable for them to conclude that it did not. Because their actions were not
unreasonable, they were not in violation of § ATCP 125.06(1)(a). Regarding the
court’s denial of Benkoski’s first motion for summary judgment, the Floods argue
that Benlcoski failed to make even a primafacie case that they had violated
§ 710.15(3)(b) and (4), as he never alleged that the Floods required removal
because of a change in ownership. According to the Floods, the key issue in this
case istheir intent in telling Benkoski to remove the homes. Mark Flood's
affidavit presents a lawful reason for requiring remova-they wanted to have their
park contain al owner-occupied homes. This reason was never refuted, and o,
the Floods argue, the trial court should have granted summary judgment in their
favor.

On crossganpeal, the Floods contend that the trial court erred in
dismissing their counterclaim. Chapter 710.15, STATS, does not govern their
relationship with Benko;ki, they argue, because Benkoski is not a “resident” for
purposes of the statute. The legidature intended the term “resident” to embrace
only thoseliving in their mobile homes.  Therefore, since Benkoski is not
protected under the statute, the Floods are not subject tothe requirements of that
section. Their agreement with Benkoski that he remove the homes upon resale did
not need to be included in the lease.

i

‘o 7
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We first ‘address a threshold matter lingering in the parties
arguments. The parties dispute whether Benkoski is an operator under the statute,
Thetrial court found that he was both an operator and aresident. \We agree that
Benkoski can wear two hats: he is an operator with respect to his tenants, those
who sublet the lots and |ease the homes from him. We address Benkoski’s status
in his relationship with the Floods below. Our point here is this. whether
Benkoski, in his relationship with those from whom he collects rent, is an operator
isirrclevant to thiscase. Our concern is the relationship between the Floods and
Benkoski, not the relationship between Benkoski and his tenants.

We addrelggthe major arguments in this case in three sections.  First,
wc examine the application of § 710. 15, STATS., tothecase. Second, we look at
whether WIS. ADM. CobpEe ch. ATCP 125 bears upon the parties relationship.

Third, we discuss the propriety of summary judgment in this case.

Section 710.15, S747s.

The application of a statute to 8 given set of factsis a question of
law we review de novo. ; See Voss v. City of Middleton, 162 Wis.2d 737, 749, 470
N.W.2d 625, 629 (1991). When interpreting a statute, we look to the legidative
intent. See id If the statute is clear and unambiguous, we merely apply it to the
facts of the case. See id If, on the other hand, the statute is ambiguous, we look
beyond its language to its history, object and scope. See id. A statute is
ambiguous if reasonable minds could disagree on its meaning. See Hauboldt v.
Union Carbide Corp., 160 Wis.2d 662, 684, 467 N.W.2d 508, 517 (1991).

The Floods argue that § 710.15, STATS., does not govern their
relationship with Benkoski because Benkoski is not a resident as defined in
paragraph (1)(f) of that section. According to the Floods, when the definition of

! 8
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resident is read in conjunction with the definition of mobile home occupant, one
must conclude that a gegsident’ is someone who, at minimum, rents a mobile
home site but owns th’F ,r mobile home” on the site.  The Floods point to the
disiunctive use of the terms mobile home occupant and resident elsewhere in
§ 710.15 to support this claim. Furthermore, the Floods argue. “common sense
tellsusthat aresident isonewho intendsto reside.” Finally, the Floods claim that
to include Benkoski in the class of people meant to be protected by the statute
would go against the legislative intent, as the legislature meant to protect only

mobilehomedwellers.

Benkoski answers the Floods' arguments regarding his status as a
resident on two grounds. First, Benkoski urges that the Floods were precluded
from challenging the trial court’s conclusion that Benkoski was a resident because
that decision was compelled by aruling in another action. Prior to the entry of
Judge Peter L. Grimm’s order finding Benkoski to be a resident, Judge
Dale L. English had made the same finding in an eviction action between Benkoski
and the Floods. Because ‘the determination in the eviction action was a valid and
final judgment, the Flobds wer e estopped from relitigating that issue. Second,
Benkoski argues that he clearly falls within the definition of “resident” because he

runts sitesin a mobile home park.

We need not address the issue preclusion argument because we agree
with Benkoski on the merits. The definition of resident in§ 710.15(1)(f), STATS. ,
is clear and unambiguous and includes Benkoski. “‘ Resident’ means a person who
rents amobile home site in a park from an operator.” Id Benkoski rents four Sites
from the Floods. Theraygpe, heisaresident.

|

i
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Even though we have concluded that the statute is clear in its
inclusion of Benkoski, we pause to further address some of the Floods arguments.
The Floods interpret the trial court’s determination that Benkoski is a resident as a
conclusion that “a resident is nothing more than a mobile home owner.” The
Floods point to the drafting record of § 710.15. STATS. , to refute this perceived
concluson and show that residency means more than mere ownership. A
proposed version of the statute used the terms “ownership or residency” in place of
“ownership or occupancy” in subsections (3) and (4). See Senate Substitute
Amend. to 1985 S.B. 217, LRB s0120/1. The Floods argue that this digunctive

use Of the terms provesthat they arenot synonymous.

Ultimately, the legislature chose to replace the phrase “ownership or
residency” with “ownership or occupancy.” The use of the phrase “ownership or
occupancy” implies that “ownership” and “occupancy” are two different things.
But, if, as the Floods contend, the section is only meant to protect those mobile
home owners who choose to dwell in their mobile homes, then why the digunctive
between an owner an ian occupant? In § 710.153) and (4). STATs,, the
legislature has prohibit% removal requirement based on any one of three things:

the age of the home, whoe owns the home, and who lives in the home. This shows

|‘|

that the situation where someone livesin a mobile home but does not own it was
considered. That is exactly the situation present in this case. AS the Floods state
in their brief, “common sense tells usthat the legislaturc used the terms ‘ mobile
home occupant’ and ‘resident’ merely to distinguish between per sons Who rent the
mobile home in which they live and those who reside in their own home but rent
the site upon which it is located.” (Emphasis added.) The persons described by
the emphasized language are none other than Benkoski’s tenants. They are

occupants. Heisa residlelnt.

;I 10
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Finaly, the Floods claim that the drafting record shows that the
legislative intent was to, protect the investment of those who live in mobile homes.
not to protect those who rent them out as a business. The drafting record cannot
trump the clear language of the statute. And furthermore, the memo cited by the
Floods says that “[t]he right, or lack of right, to resell their homes in place has
been the biggest problem testified to . . . by mobile home owners.”
Correspondence/Memorandum from Dept. of Agriculture, Trade and Consumer
Protection to Executive Office, May 21, 1985. Benkoslci is experiencing just this
problem. He is a mobile home owner awempting to sell his mobile home in place.
He is covered by the &e. If the drafters of § 710.15, STATS., meant to limit
protection to owner-occupants they would have said so. Instead, they defined
“resident” as a person renting a Site.  Benkoski fits this definition and so heis
protected under § 710.15.

WISCONSIN ADMINISTRATIVE CODE Chapter ATCP 125

As with statutes, the interpretation of administrative rules is a
question of law we revi'Fw de novo. See State v Busch, 217 Wis.2d 429, 441, 576
N.W.2d 904, 908 (1998). We do, however, defer to an agency’s interpretation of
its own rule when that interpretation is reasonable and the agency has expertise in
the area. See State v. Flood, 195 Wis.2d 515, 524, 536 N.W.2d 458, 462 (Ct.
App. 1995). Here, we are not reviewing an agency decision; rather, we are
reviewing the trial court’s conclusion that Benkoski is “solely an ‘operator’ as
defmed in ATCP 125.01(3)" and thus “not within the class of persons protected by
ATCP 125.” This conclusion was the basis for the dismissal of Benkoski’'s claim
for damages pursuant to Wis. Abm. Cope §§ ATCP 125.06, .09 and § 100.20(5),

STATS.

11
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If Benkoski is a“resident” under § 710.15(1)(f), StATs., he must be
a“tenant” under Wis. A:DM CobE § ATCP 125.01(9). The code defines a tenant
as “any person renting a site from an operator.”  Section ATCP125.01(9).
Benkoski rents sites from the Floods. He is a tenant for purposes of ch. ATCP
125.

We now turn to Benkoski’ s allegations that the Floods violated Wis.
ADM. CoDE §§ ATCP 125.06 and.09. Under those sections, a park operator may
not “unreasonably restrict the sale of a tenant’'s mobile home” or “impose any term
or condition . . . which the operator knows or reasonably ought to know isin
conflict with this chapter or other applicable law.” Sections ATCP 125.06, .09.
Benkoski argues that the Floods' condition that his home be removed when sold is
aviolation of § 710. 15(4), STATS. Because the condition is contrary to the law, it
IS per se unreasonable and the Floods ought to have known it was in conflict with
the law. The Floods respond that the statute is ambiguous; this means reasonable
minds could differ asto its application, and thus it was reasonable for them to
conclude that it did not ‘apply to Benkoski. Furthermore, the Floods contend that
they did not require removal of Benkoski’s homes because they were going to be
sold. Rather, they claim, their motivation was to limit the park to owner-occupied

homes.

We have aready concluded that § 710.15, STATS., is not ambiguous.
Benkoski, as a resident, was protected by the section and the Floods reasonably
should have known ¥ Furthermore, § 710.15(4) makes it very clear that an
operator may not require removal upon sale. The letters from the Floods and their
agent to Benkoski clearly demonstrate that the Floods wereimposing such a
requirement. They said; “[WJhen one of your mobile homes comes up for sale it

must be removed from the park.” We say, as a matter of law. that this quoted
12
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statement shows that removal was required at least in part “because the ownership
or occupancy of the mobile home has changed or will change.” Section 710. | S(4).
Such aremova requirem'ent is a violation of § 710.15(4). We agree with Benkoski
that a condition of sate that is contrary to the law is per se unreasonable.
Therefore, the Floods did violate Wis. ADM. Cope §§ ATCP 125.06 and .09.

Summar\Wudgment

Now that we have concluded that the Floods did violate the
administrative code, we must decide if Benkoski was entitled to summary
judgment. Inreviewing agrant or denial of summary judgment, we use the same
methodology as the trial court. See Green Spring Farms v. Kersten, 136 Wis.2d
304, 315, 401 N.W.2d 816, 820 (1987). While we do not review the entire
procedure, we note that the moving party has the burden of establishing that there
Is no dispute regarding any material fact. See Grams v. Boss, 97 Wis.2d 332, 338,
294 N.W.2d 473, 477(1980). “Doubts as to the existence of a genuine issue of
materia fact should be resolved against the party moving for summary judgment.”

Id at 33%39,204 N.W.2d at 477.
|

Here, the parties dispute the amount of damages claimed by
Benkoski. Benkoski claimed, in his motion for summary judgment, that his
pecuniary loss is $7000, the allegedly proposed purchase price in his first attempt
to get the Floods to approve, a sdle. The Floods point out that Benkoski did not
produce any evidence to support his damages clam. For example, “Benkoski has

not submitted affidavits from the alleged buyers that they intended to purchase the
home or had the means to do s0.” In addition to Benkoski’'s lack of

documentation, we are puzzled as to his clam that he is entitled to the entire
proposed purchase price. ; He still has the mobile home. He should not be able to

13
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have his cake and et it too just because the Floods violated the code? At the very
least, the amount Benkoski was damaged is a materia fact, it is in dispute, and
thus summary judgment was inappropriate. C£ Wisconsin Elec. Power Co. v.
California Union Ins. Co., 142 Wis.2d 673, 684, 419 N.W.2d 255, 259 (Ct. App.
1987) (holding summ& Judgment appropriate where amount of damages was
uncontested and no other material fact was in dispute). We therefore affirm the

trial court’s denia of summary judgment.

Conclusion

We hold that Benkoski, as a person who rents mobile home sites in a
park, is a resident pursuant to § 710.15(1)(f), STATS. Heisalso atenant under
WIS. ADM. CopEe § ATCP 125.01(9). His relationship with the Floods is therefore
subject to the regulations set forth in § 710.15 and ch. ATCP 125. The Floods
informed Benkoski that his homes would have to be removed when sold. This
policy isin violation of § 710. 15(4) and §§ ATCP 125.06 and .09. Thus, Benkoski
Is entitled to damages pursuant to § 100.20(S), STATS. We affirm those parts of
the trial court’s orders in: accord with this opinion and reverse those in conflict.
We remand the case for further proceedings to determine the amount of

Benkoski’s damages.

3 Benkoski cites Nick v. Toyota Motor Sales, USA, inc, 160 Wis.2d 373,466 N.W.2d

215 (1991), to support his damages claim. Nicks isaLemon Law case. Under the Lemon Law.
themeasure Of pecuniary loss is the purchase price less an allowance for use. Seeid at 386,466
N.W.2d at 220. But in aLemon Law case, the car has been returned to the manufacturer.

- 14
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PRELIMINARY DRAFT - NOT READY FOR INTRODUCTION

v

AN ACT to renumber 710.15 (1m); to amend 710.15(1)(a), 710.15(1) (c), 710.15
()(d), 710.15(2),710.15 (4)and 710.15 (5m) (intro.); and¢o create 710.15 (Im)

(b) and 710.15 (6) of the statutes; relating to: rentals of mobile homes and

termination of tenancies in mobile home parks.

Analysis by the Legislative Reference Bureau
This is a preliminary draft. An analysis will be provided in a later version.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 710.15 (1) (a) of the statutes is amended to read:

710.15 (1) (a) “Lease” means a written agreement between an operator and a
resident ex,_between an onerator and a mobile home occupant ar_among an onerator,
a resident and a mobile home occupant establishing the terms upon which the mobile

home may be located in the park or the mobile home occupant may occupy a mobile

home in the park.
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SECTI ON2
Secrion 2. 710.15 (1) (c) of the statutes is amended to read:
710.15 (1) (c) “Mobile home occupant” means a person who rents a mobile home
in a park frem=enoperator.
Seciov 8. 710.15 (1) (d) of the statutes is amended to read:
710.15 (1) (d) “Operator” means a person engaged in the business of renting

plots of ground or mobile homes in a park to mobile home owners or mobile home

. ) oL (xww’(f&vm
occupants. “Operator” does not include a [esujentﬁ e e
P yeespent

14

15
16
17
18

19

(Section 4. 710.15 (Im) of the statutes is renumbered 710.15 (Im) (a).

Section 5. 710.15 (Im) (b) of the statutes is created to read:

710.15 (Im) (b) A resident may not agree to rent a mobile home in a park to
a prospective mobile home occupant unless the operator of the park approves the
rental and is a party to the agreement. Any rental agreement between a resident and
a mobile home occupant that was entered into before the effective date of this
paragraph . ... [revisor inserts date], may not be renewed unless the operator of the
park approves the renewal and is made a party to the rental agreement.

Section 6. 710.15 (2) of the statutes is amended to read:

7 10.15 (2) Rues INCLUDED In Lease. All park rules that substantially affect. the
rights or duties of residents e, mobile home occupants or &operators, including park

rules under sub. (2m) (b), shall be made a part of every lease between-them.

4

SECTION.7- 710,15 (4) of the-stafutes\s amendegcgeadt-\ —
/‘}7 '\___/

21

”'
71615 (4) PROHIBITED CONSTDRRATIONOE CHANGE| NOWNERSHI PO R'OCCUPANCY OF
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SECTION 7
e S ans et
i; A\ AL AM, er?r ma; refuse to e e ﬁ m:? le 1th/€ros1ﬁzt§/
R ident-or-obile- mefocg_ggntefer/any \law,
.>SECTION 8. 710.15 (5m) (intro.) of the statutes is amended to read:
4 710.15 (5m) TERM NATION OF TENANCY OR NONRENEWAL OF LEASE. (intro.)
5 Notwithstanding ss. 704.17 and 704.19, the
6 tenancy of a resident or mobile home occupant in a park may not be terminated, nor
7 may the renewal of the lease be denied by the park operator, except upon any of the
8 following grounds:
\ 9 SECTION 9. 710.15 (6) of the statutes is created to read:
N 10 710.15 (6) PERM TTED OOCUPANCY REQUI REI\/ENTS. (a) A park owner or operator
T @ may require that a mobile home in a park occupied only by any of the
o 12 following: _,gm Jdne afo/\o:tn) Y,
@ 1. A person who rents,g\ mobile home that is not owned by a remdentM e
1) dwtean0
;\’/ 15 2. A person who owns the mobile home that he or she is occupying. @

— S—

nder par. (a) that will}

18 ay be termlna ed only at the end o . 0

- ****NOTE Sect:lon 710.15 (};n)}b may eliminate the need for this pr0v1s1on you
want th keep this prov1 ion, dg yet want to pefg}_lnai_x’l’y,anmﬁﬁ;fm{n\fer prov1 g notice
an d party beforethe end of a lease™ e

v pa st apen AR
e s

19 SkcTioN 10. Initial appllcablhty ornl—

@ (1) The treatment of section 710.15 (1) (a), (c) and (d)glz) BB of the

21 statutes, the renumbering of section 710.15 (1m) of the statutes and the creation of

———
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SECTION 10
1 section 710.15 (1m) (b) of the statutes first apply to leases or rental agreements
2 entered into or renewed on the effective date of this subsection.

3 (END)



1999--2000 DRAFTING INSERT LRB-3785/Plins
FROM THE PJK:jlg:km
LEGISLATIVE REFERENCE BUREAU

INSERT 2-7

***xNore: | added “or a mobile home occupant” to cover a mobile home occupant who
sublets a mobile home that he or she is renting, although doing so would probably not rise
to the level of being “engaged in the business of renting mobile homes”.

****Nore: | do not think that the definition of “resident” needs to be amended. The
court in Benkoski v. Flood found the defintion to be unambigous and interpretted it
correctly The proposed addition to the definition does not change it in any way; it merely
adds unnecessary language.

(END OF INSERT 2-7)
INSERT 3-2

Secion 1. 710.15 (4)\);f the statutes is amended to read:

710.15 (4) PROHI BI TEDCONSI DERATI ON  OF CHANGE IN OWNERSHIP OROCCUPANCYOF

voBl LE HOMVE. An Except as nrovided in sub. §62,‘/an operator may not require the

removal of a mobile home from a park,_or refuse to enter into an initial lease with a

prospective_resident or mobile home occupant, solely or in any part because the
ownership or occupancy of the mobile home has changed or will change. An-eperater

History: 1985 a. 235. ern ] ) VAN .
Note: | propose the foregoing amendment to s. 710.15 (4)."This subsection has

always been confusing to me and | finally realized why: the two sentences equate two
different things without saying so. The second sentence seems to imply that requiring
the removal of a mobile home is the same thing as refusing to enter into an initial lease.
It is confusing to state that one may refuse to enter into an initial lease for any other
reason when the first reason for not entering into an intial lease has not been stated.

(END OF INSERT 3-2)

| NSERT 3- 14

W
¥***Nore:  Because under this o an operator must be a party to every lease, it
could be argured that a person is renting a mobile home from the operator even if the
mobile home is owned by a resident. The language “not owned by a resident” is intended
to allow an operator to prohibit rentals of resident-owned mobile homes. If you do not
want to be able to prohibit the rental of mobile homes that are owned by residents, not
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only is the “not owned by a resident” unnecessary, the whole subdivision is. Without the
“not owned by a resident”, you have the current law definition of a mobile home occupant.

(END OF INSERT 3-14)
| NSERT 3-18

(b) If a park owner or operator decides to impose a requirement specified in par.

(a)?/the requirement may only apply to leases entered into or renewed after the

decision is made.

****NoTE: Because a change in mid-stream could unconstitutionally impair a
contract, any decision by an operator under par. (a), i.e., to require a certain type of
occupancy in the park, may only apply to new or renewed leases. If, after the operator
made such a decision, a resident rented out his or her mobile home without making the
operator a party to the leasg, the operator would be able to terminate the tenancy
immediately under s. 710.15 (5m) (em): violation of state law, i.e., s. 710.15 (Im) (b),

created in this draft.
(END OF INSERT 3-18)
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PRELI ARY DR _ NoT RE “FORNINT UCTION

[ e aen

AN ACT torenum 4 er710.15 (Im); to amend 710. 15 (1) (a), 710. 15 (1) (¢), 710. 15
(1) (d),710.15 (2), 710.15 (4) and710.15 (5m) (intro.); and to create 710. 15 (I m
(b) and 710.15 (6) of the statutes; relating to: rentals of mobile homes and

termination of tenancies in mobile home parks.

Analysis by the Legislative Reference Bureau

This is'a preliminary_deafs.—Amanalysis will'bg providegin-a-tebesrsersion.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 710.15 (1) (a) of the statutes is amended to read:

710.15 (1) (a) “Lease” means a written agreement between an operator and a
resident ex, between an onerator and a mobile home occupant ar among an operator,
a resident and a mobile home occupant establishing the terms upon which the mobile
home may be located in the park or the mobile home occupant may occupy a mobile

home in the park.
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SEcTION 2

SectioN 2. 710.15 (1) (c)‘)o‘f the statutes is amended to read:

710.15 (1) (c) “Mobile home occupant” means a person who rents a mobile hcme
in a park from-an-operater.

Sectiov 3. 710.15 (1) (d) o\%the statutes is amended to read:

710.15 (1) (d) “Operator” means a person engaged in the business of renting
plots of ground or mobile homes in a park to mobile home owners or mobile home

occupants. “Operator” does not include a resident or a mobile home occupant

+++NOTE: I added “or a mobile home occupant” to cover a mobile home occupantwho ™

sublets amobile home that he or she isretiting, although doing so would probably not rise
to evel\of being “engaged?)gfmsines of renting mobile homes”

i
+++NOYE: Ido not {ink that the deﬁniﬁow needs to be amenided. THe
court in Benkgski v. Etood found the definition nambiguous and interpreted it
correctly. Thep Sed addition to the definition does not change it in any way; it merely
udds unnecessary language.
\J

E
SectioN 4. 710.15 (1m) of the statutes is renumbered 710.15 (Im) (a).

SecrioN 5. 710. 15 (Im) (b)ocff the statutes is created to read:

710.15 (I'm) (b) A resident may not agree to rent a mobile home in a park to
a prospective mobile home occupant unless the operator of the park approves the
rental and is a party to the agreement, Any rental agreement between a resident and
a_mobile home occupant that was entered into before the effective date of this
paragraph .... [revisor inserts date], may not be renewed unless the operator of’ the
park approves the renewal and is made a party to the rental agreement.

Section 6. 710.15 (2) S)f( the statutes is amended to read:

710.15 (2) Rutes incLupep In Lease. All park rules that substantially affect the
rights or duties of residentser, mobile home occupants or &operators, including park
rules under sub. (2m) (b), slﬁﬁll be made a part of every lease between-them.

Section 7. 710.15 (4) of the statutes is amended to read:
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SECTION 7
1 710.15 (4) PROHIBITED CONSIDERATION OF CHANGE IN OWNERSHIP OR OCCUPANCY OF

2 MoBI LE HOME. An Except as provided in sub. (6), an operator may not require the
| removal of a mobile home from a park,_ar refuse to enter into an initial lease with a
@ rospective resident or mobile home oc n solely‘e/P—i-n—&ny—p&rt-because the
ownership or occupancy of the mobile home has changed or will change. fAn-operater

A NOTE: 1 propose the foregoing amendment to s. 710.15 (4). This subsection has
od-why: the two senbe

G4
refon when the firet reason for B0t Sntering into an iSitia lease has not been stated. %7
8 | SecTION 8. 710.15 (5m) (intro.)\)cgf the statutes is amended to read: |
9 710.15 (5m) TERV NATION OF TENANCY OR NONRENEWAL oF LEASE. (intro.) ‘
10 Notwithstanding ss. 704.17 and 704.19, and except as provided in sub. (6), the
11 tenancy of a resident or mobile home occupant in a park may not be terminated, nor ¢
12 may the renewal of the lease be denied by the park operator, except upon any of the
13 following grounds:
14 SEcTION 9. 710.15 (G)Oéf the statutes is created to read:
15 710.15 (6) PERMITTED OCCUPANCY REQUIREMENTS. (@) Aparkowneroroperator 5\-
may require that Amobile home in a park be occupied only by any of the following: \r,‘\
17 1. A person who rents, from the operator, a mobile home that is not owned by @
18 a resident. s ?3

«+NOTE: Because under this bill an operator mustbe a party to everylease, it could
be argued that a person is renting a mobile home from the operator even if the mobile
home is ownedbya resident. The lgrguage<pot owned by aresident” is intended to allow
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SEcTION 9

2. A person who owns the mobile home that he or she is occupying.
(b) If a park owner or operator decides to impose a requirement specified in par.

(a), the requirement may only apply to leases entered into or renewed after :he

decision is made. Q
. TN

«++«NOTE: Because a change in mid-stream could unconstitutionally impair a \

oontract anv doecicion by an onerator under nar (ay—ie.. to reguire a certain tvne of

CUlludly, dily UCUISIUL Uy ad Cidwil uiali paa. Ty 1eNgey W ITUWAIT 4 WIS WPt L

occupancy

madgsuch a decision -

opefator a p the lease, the

ediately under s. 710.15 (5m) (em): violation of state law, i.e., s. 710.15 (1m) b),

Sectiov 10. Initial applicability.

(1) The treatment of section 710.15 (1) (a), (c) and (d) and (2) of the statutes,
the renumbering of section 710.15 (Im) of the statutes and the creation of section
710.15 (Im) (b) of the statutes first apply to leases or rental agreements entered into
or renewed on the effective date of this subsection.

(END)
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INSERT A

Current law contains some provisions that regulate mobile home parks, such
as prohibiting a mobile home park operator from requiring the removal of a mobile
home because of its age and specifying the bases on which a tenancy in a park may
be terminated or not renewed. A *mobile home occupant” is defined as a person who
rents a mobile home in a park from an operator. A “resident”%s defined as a person
who rents a mobile home site in a park from an operator. An “operator”% defined
as a person engaged in the business of renting mobile home sites or mobile homes in
a park. Thus, a resident who rents out mobile homes that he or she owns and that
are located on sites that he or she rents from an operator may also be considered an
operator under the statute. This bill changes the definition of “operator” by adding
that an “operator” does not include a resident or a mobile home occupant. The bill
also changes the definition of “mobile home occupant” so that anyone who rents a
mobile home in a park, regardless of whether the home is rented from the operator
or a resident, is a mobile home occupant. In addition, the bill provides that a resident
may not rent out a mobile home that he or she owns in a park unless the operator
approves the rental and is a party to the agreement.

The bill provides that a park owner or operator may require that each mobile
home in a park be occupied only by a person who rents the mobile home from the
operator or a person who owns the mobile home that he or she is occupying. This
provision may not be used to terminate a tenancy but it may be the basis for not
renewing a lease. This provision is also an exception to the current law provision that
prohibits an operator from requiring the removal of a mobile home from a park solely
or in any part because the ownership or occupancy of the mobile home has changed
or will change. The bill changes this provision by prohibiting an operator from
requiring the removal of a mobile home from a park, and from refusing to enter into
an initial lease with a prospective resident or mobile home occupant, solely because
the ownership or occupancy of the mobile home has changed or will change. An
operator may, however, refuse to enter into an initial lease, or disapprove a sublease,
for any other lawful reason.

(M%.@.F\\



Kahler, Pam

From: , Jermstad, Sara

Sent: Tuesday, February 01, 2000 11:45 AM
To: Kahler, Pam

Subject: LRB-3785

Hi Pam. | shared the draft with Ross Kinzler for the Wisconsin Manufactured Housing Assoc. Instead of trying to relaying
his concerns, | thought | would just forward the email onto you. Please do call me if you have questions.

Thank you,

Sara Jermstad
Office of Rep. Sykora
266-1 195

----- Original Message-----

From: Ross Kinzler [mailto:ross @ wmha.org]
Sent: Tuesday, February 01, 2000 10:15 AM
To: sara.jermstad @ legis.state.wi.us

Subject: Draft bill

Sara, | think this draft is a vast improvement. | just have one question

(for which | don’t necessarily have an

answer) Ask the drafter if the following language from current law also

needs to be amended since it requires that every lease in a mobile home park
be a written lease:

710.15(5 [ Requirement and term of lease. Every lease for the rental of a
mobile home site or mobile home

shall be by lease. Every lease shall be for a term of at least one year
unless the resident or mobile home

occupant request a shorter term in writing and the operator agrees to a
shorter term.

The paragraph might need to be made applicable to a sublease in sentence
one. A new, third sentence might say

that a sublease may be for any term agreeable to the prospective renter, the
mobile home owner and the park

owner.

The bill creates two possible types of leases. The first is a lease between
the homeowner/resident and the park operator. The second, is a sublease
involving a mobile home occupant and the homeowner/resident and the
operator. Current law as cited above would address the minimum one year
term requirement and provide for an opt out in the simple resident/operator
type lease, but it would not seem to apply nor cover the second type, the
sublease.

Just a thought! Otherwise, | recommend introduction. Thanks for all of
your help.

Ross Kinzler

Executive Director

WI Manufactured Housing Association
202 State Street, Ste 200

Madison, WI 53703

608 255 3131 voice

608 255 5595 fax



qUBM ITTAL LEGISLATIVE REFERENCE BUREAU
"FORM Legal Section Telephone: 266-3561
5th Floor, 100 N. Hamilton Street

The attached draft is submitted for your inspection. Please check each part carefully, proofread each word, and
sign on the appropriate line(s) below.

Date: 01/3 112000 To: Representative Sykora
Relating to LRB drafting number: LRB-3785
Topic

Require that mobile home park owner enter into every lease and specify that a resident is someone who resides
in the park

Subject(s)
Real Estate - landlord/tenant ,

7 21 S L
1. JACKET the draft for introduction %f

inthe Senate_____ or the Assembfgheck only one). Only the requester under whose name the

drafting request is entered in the LRB’s drafting records may authorize the draft to be submitted. Please
allow one day for the preparation of the required copies.

2. REDRAFT. See the changes indicated or attached
A revised draft will be submitted for your approval with changes 1ncorporate i
S éz /Veedé
3. Obtain FISCAL ESTIMATE NOW, prior to introduction

If the analysis indicates that a fiscal estimate is required because the proposal makes an appropriation or

increases or decreases existing appropriations or state or general local government fiscal liability or
revenues, you have the option to request the fiscal estimate prior to introduction. If you choose to
introduce the proposal without the fiscal estimate, the fiscal estimate will be requested automatically upon
introduction. It takes about 10 days to obtain a fiscal estimate. Requesting the fiscal estimate prior to
introduction retains your flexibility for possible redrafting of the proposal.

If you have any questions regarding the above procedures, please call 266-356 1. If you have any questions

relating to the attached draft, please feel free to call me.

Pamela J. Kahler, Senior Legidative Attorney
Telephone: (608) 266-2682



