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Vot 1199 J
S 5a- 9355

Additional Statutory Language
12/14/99

In addition to the 14 specific disclosures in $435.402, add the following disclosure requirement:

Q, (15) astatement that if the intention of the consumer isto own the property which is the subject of
\\/\ the rent-to-own agreement and the consumer can obtain credit for that purchase, purchasing
the property from a retailer may be a less expensive option.

Add as $435.410. Payment History:

‘o//\ During the term of a rent-to-own agreement, a rental purchase company shall upon a written request
\ made by the consumer during the term of a rent-to-own agreement, or for a period of 12 months
thereafter, provide a copy of the consumer’s payment history to any financial institution, consumer

credit reporting agency or other third person designated by the consumer.

2 .
, Add as §435.60%” Payment Reduction:
S -
\&O 1) If any consumer who has signed a rent-to-own agreement experiences an interruption or reduction of
N\ 25 percent or more of income due to involuntary job loss, involuntary reduced employment, illness,
\3\ pregnancy, or disability, the rental purchase company shall reduce the amount of each rental payment
\# by the same percentage that the consumer’s income has been reduced or 50 percent, whichever is less,

for the period during which the consumer’s income is interrupted or reduced if

(a) the rental payments made by the consumer total more than one half of the total of payments
necessary to acquire ownership; and

(b) the consumer provides the rental purchase company with reasonable evidence as to the amount
and cause of the interruption or reduction in income.

) If the amount of each rental payment is reduced pursuant to sub. (1), the number of payments necessary
to acquire ownership may be increased, but the total dollar amount of payments necessary to acquire
ownership shall not be increased and the rights and duties of the rental purchase company and the
consumer shall not otherwise be affected.

3) If the consumer’s income is restored, the rental purchase company may increase the amount of each
rental payment, but in no event may the amount of a rental payment or the total dollar amount of
payments necessary to acquire ownership exceed the amounts disclosed in the rent-to-own agreement.

4) At reasonable intervals after the initial reduction in rental payments pursuant to sub. (1), the rental

purchase company may require the consumer to provide evidence of the consumer’s income and that
the cause of the interruption or reduction in income is till in existence.
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Rent-A-Center, Inc. v. Hall
181 WIS. 2D 243,510 N.W.2D 789 (1993)

Rent-A-Center, Inc., Plaintiff-Appellant,@ v Flora Hall, Defendant-Respondent.
Court of Appeals
No. 92-2650.
Oral argument October 21, 1993.--Decided December 21, 1993.
(Also reported in 510 N.W.2d 789.)

HEADNOTES

1. Judgments § 123.50-summary judgment-review-de novo.

Appellate court’sreview of trial court’s summary judgment determination is de novo.

2. Consumer Protection § 6-consumer credit sale-applicable law.

Consumer credit sale as defined by statute is subject to Wisconsin Consumer Act (Stats §
421.301(9)).

3. Appeal and Error § 635contract-interpretation-legal issue-de novo.

Interpretation of contract is legal issue that appellate court decides de novo.

4. Contracts § 177-unambiguous-enforcement-as written.

Contracts that are unambiguous must be enforced as they are written.

5. Contracts § 173-ambiguity-defined. <Pg. 244>

Contractual language is ambiguous only when it is reasonably or fairly susceptible of
more than one construction.
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6. Appeal and Error § 632-findings of fact-standard of overturning.

Tria court’s findings of fact will not be overturned on appeal unless findings are clearly
erroneous (Stats § 805.17(2)).

7. Contracts § 173-construction-substance extolled over form.

Cutting through form of transaction to get to its substance is consistent with Wisconsin
law.

8. Consumer Protection § 6-consumer credit sale-rental agency agreement-option
payment nominal.

Tria court properly ruled plaintiff consumer’s rental agreement with defendant appliance
rental agency to be “consumer credit sale” under statutory definition, where option
payment to gain ownership at end of rental term was nominal (Stats § 421.301(9)).

Schudson, J., concurs.

SUMMARY

APPEAL from a judgment of the' circuit court for Milwaukee county: CHRISTOPHER
R. FOLEY, Judge.

Affirmed.

COUNSEL

On behalf of the plaintiff-appellant, the cause was submitted on the briefs of Thomas L.
Shriner, Jr., and James M. Caragher of Foley & Lurdner of Milwaukee. There was oral
argument by Thomas L. Shriner, Jr.

On behalf of the defendant-respondent, the cause was submitted on the briefs of Patricia
M. Cavey, James A. Walrath, and James M. Brennan of Legal Aid Society of Milwaukee,
Inc., of Milwaukee; and Stephen E. Meili of Centerfor Public Representation, Inc., of
<Pg. 245> Madison. There was ora argument by Jeffery R. Myer of Legal Action 0j
Wisconsin of Milwaukee.

Amicus Curiae brief was filed by James E. Doyle, attorney general, and David J. Gilles,
assistant attorney general, for the Wisconsin Department of Justice and the Commissioner

Copyright (C)West Group 1998. No claim to original U.S. Govt. works.



of Banking of the State of Wisconsin.

Amicus Curiae brief wasfiled by Jeffery R. Myer of Legal Action of Wisconsin, Inc., of
Milwaukee, and Robert Hobbs of National Consumer Law Center, Inc., of Boston,
Massachusetts, for Carolyn L. Boyd.

Before Wedemeyer, P.J., Fine and Schudson, JJ.

OPINION

FINE, J.

Thisis an appeal from a judgment dismissing a small-claims replevin action brought
against Flora Hall by Rent-A-Center, Inc. After a bench trial, the trial court held that the
transaction underlying the replevin action violated the Wisconsin Consumer Act, chapters

421 to 427 of the Wisconsin Statutes, see sec. 421.101, Stats. We affirm.1
[

Rent-A-Center rents appliances and other merchandise to customers who, generaly,
cannot afford to <Pg. 246> purchase the items when they are new. William A. Ritter,

Jr., Rent-A-Center’ s zone manager for the company’ s seven stores on Milwaukee' s north
side, explained to the trial court that many of the company’s customers “don’t have an
opportunity to own nice merchandise.. . . [s]o their option is to either go without or to rent
from Rent-A-Center.”

On April 6, 1991, Hall signed arental agreement and a lease disclosure statement with
Rent-A-Center by which she agreed to rent a new washer and a new dryer for one month.
The agreement was renewable, monthly, at Hall’s option. The monthly payment expense
was set at $77.96, exclusive of salestax and a liability- waiver fee.2 Her agreement with
Rent-A-Center gave Hall the option to purchase the appliances after “19 months of
successive renewals’ at their “then fair market value” not to exceed $16 1.9 1, or atotal,

excluding tax and the liability-waiver fee, of no more than $1643.15.3

Hall stopped making monthly payments to Rent-A-Center in April of 1992, and her
agreement terminated on May 6, 1992. According to Ritter’s testimony, Hall told
Rent-A-Center that she felt she had paid enough for the appliances. <Pg. 247>

Hall testified that she stopped paying rent in April of 1992 because she thought that she

was only obligated to pay for twelve months in order to own the appliances. She related
to the trial court what happened when she called Rent-A-Center to tell the company that
she would pay no more:

Then when | took all my receipts out and added up what | had paid | saw | had over paid.
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[sic] | had [paid] $1,069. | called the store and told them that I’ m finished paying for the
washer and dryer. They say oh, good, let me check. And so they checked their -- no
you're not. You supposed to pay for 21 months. And | said | never agreed to 21 months.

| can't afford 2 1 months.4

Hall told the trial court that she needed the washer and dryer and “was renting to own, not
just to rent.” According to her calculations, twenty- one monthly payments would have
equalled $1,839.60 even though, according to her testimony, a washer and dryer should
cost no more than approximately $600. Although a paragraph of the lease disclosure
statement indicates that the option to purchase can only be exercised after " 19 months of
successive renewals’ (upper case and strikeouts omitted), a handwritten insertion above
that entry reads: "+ 2 = 21 months.” Ritter explained the insertion:

The reason we do that is to help the customer understand the option to purchase.
Typicaly they have, as | said earlier, there is a specified [sic] timeframe [sic] for them to
continue making [monthly] renewal payments. At the end of that <Pg. 248> timeframe
[sic] they enter into an option to purchase. A lot of customers don’t realize what that
means. So we kind of simplify it by explaining to them that it’s equivalent to two months
worth of rental payments.

Hall’ s agreement with Rent-A-Center warned her that purchasing the property by renting
it would be more expensive than purchasing the property outright from alternative
Sources:

THISISA RENTAL AGREEMENT ONLY. AGREEMENT IS FOR RENTAL OF
THE PROPERTY ONLY. YOU WONT ACOUIRE ANY EQUITY IN THE
PROPERTY BY MAKING RENTAL PAYMENTS. YOU HAVE NOT AGREED TO
PURCHASE THIS PROPERTY, BUT YOU MAY CHOOSE TO PURCHASE IT IN
THE FUTURE IF YOU MEET THE CONDITIONS OF THE OPTION. IF YOU WANT
TO PURCHASE THIS OR SIMILAR PROPERTY NOW, YOU MAY BE ABLE TO
GET CASH OR CREDIT TERMS FROM OTHER SOURCES WHICH WILL RESULT
IN A LOWER TOTAL COST THAN THE RENTAL PAYMENTS. PLUS THE
PURCHASE OPTION PRICE PROVIDED FOR ABOVE.

(Boldi'ng, capitalization and underlining in original).5 <Pg. 249>

[I1 Thetrial court concluded that Rent-A-Center’ s agreement was a consumer credit
sale and was governed by, but did not comply with, the Wisconsin Consumer Act. Our
review of the trial court’s conclusion is de novo. Palaciosv. ABC TV & Sereo Rental,
123 Wis. 2d 79, 83, 365 N.W.2d 882,885 (Ct. App. 1985).

Rent-A-Center concedes that its agreement with Hall did not comply with the Wisconsin
Consumer Act but argues that compliance was not required because its agreement with
Hall was not a “consumer credit sale” subject to the Act. Accordingly, we must decide
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whether the agreement is governed by that Act. We conclude that it is.

[2] A “consumer credit sale” is defined by the Wisconsin Consumer Act as a “sale of
goods. . . to a customer on credit where the debt is payable in instalments [sic] . . . and
includes any agreement in the form of a. . . lease of goods. . . if the. . . lessee pays or
agrees to pay as compensation for use a sum substantially equivalent to or in excess of the
aggregate value of the goods <Pg. 250> . . . involved and it is agreed that the . . . lessee
will become, or for no other or anominal consideration has the option to become, the
owner of thegoods. . . upon full compliance with the terms of the agreement.” Section
421.301(9), Stats. A “consumer credit sale” as thus defined is subject to the Wisconsin
Consumer Act. Palacios, 123 Wis. 2d at 84,365 N.W.2d at 885.

For the purposes of this case, there are two prerequisites to the applicability of section
421.301(9), Stats., and, therefore, the Wisconsin Consumer Act, to the agreement
between Rent-A-Center and Hall. First, Hall must have either paid or agreed to pay “a
sum substantially equivalent to or in excess of the aggregate value of the goods.” Thisis

conceded by Rent-A- Center.6 Second, the agreement must provide that Hall, as phrased
by the subsection, “will become, or for no other or anominal consideration has the option
to become, the owner of the goods. . . upon full compliance with the terms of the
agreement.” This is not conceded by Rent-A-Center.

The trial court concluded that the agreement between Hall and Rent-A- Center gave Hall
the option to own the appliance “for no other or a nominal consideration.” It based this
conclusion on two alternative rationales. First, the trial court determined that the
handwritten notation on the lease disclosure statement that "+ 2 = 21 months” “ appears to
indicate that upon payment of 21 installments of rent Ms. Hall gained ownership” of the
appliances without further payment. (Uppercase omitted.) If so, the agreement is a
“consumer credit sale” and is governed by the Wisconsin <Pg. 251> Consumer Act. See
Palacios, 123 Wis. 2d at 84,365 N.W.2d at 885. Second, the trial court decided that if
the agreement between Hall and Rent-A-Center “is interpreted to call for 19 installments
of rent with an option to purchase at the conclusion of those payments,” the $161.91
option payment was, in the context of the case, “nominal consideration.”

[3-5] Theinterpretation of a contract is alegal issue that we decide de novo. See
Borchardt v. Wilk, 156 Wis. 2d 420, 427, 456 N.W.2d 653,656 (Ct. App. 1990).
Contracts that are unambiguous must be enforced as they are written. Dykstra v. Arthur
G. McKee & Co., 92 Wis. 2d 17, 38, 284 N.W.2d 692, 702-703 (Ct. App. 1979), affd,
100 Wis. 2d 120,301 N.W.2d 201 (1981). Contractual language is ambiguous only when
it is“reasonably or fairly susceptible of more than one construction.” Borchardt, 156
Wis. 2d at 427,456 N.W.2d at 656. Here, Hall’s base monthly payment for the
nineteen-month term was $77.96. Two additional months at this rate would have
equalled $155.92, not $161.91. Adding in the sales tax of $4.29 for which she was
responsible, results in a monthly payment of, as previously explained in footnote 2,
$82.25. Accordingly, irrespective of whether Hall’s monthly payments are calculated to
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include or exclude sales tax, the agreement did not permit Hall to become owner of the
appliances in return for twenty-one payments of her monthly rent. Indeed, had Hall
exercised the option by paying the $161.91 at the end of the " 19 months of successive
renewals,” she would have owned the washer and dryer immediately--she would not have
had to wait for the expiration of a twenty-one month period as implicitly assumed by the
trial court. Our conclusion that Hall could not have become the owner of the appliances
in <Pg. 252> return for twenty-one monthly payments, however, does not end our
analysis; the Wisconsin Consumer Act governs the transaction if the $16 1.91 payment is
“nominal consideration.” See sec. 421.301(9), Stats.

[6] A tria court’sfindings of fact will not be overturned on appeal unless those findings
are “clearly erroneous,” Section BD8rg(2)Ratsrial court found that Hall
wanted to ultimately own the appliances, rather than to merely rent them for a term, and
her testimony in that regard is uncontested. The trial court also found that if Hall had
made all of the payments and exercised her option, her total cost for the appliances of
$1,643.15, exclusive of sales tax and fees, would have been, according to Hall’s
uncontroverted testimony, approximately three times their retail price when new. The
trial court concluded, alternatively, either (1) that after having made the nineteen monthly
payments Hall would have had no sensible aternative but to pay the additional $16 1.9 1,
and that, therefore, the cost of exercising the option was “nomina”; or (2) that the
additional $161.91 was “nominal” because it permitted Hall to own the appliances for
only 11% percent of the monthly rental-payment total of $1,481.

[7,8] No Wisconsin case has decided whether the Hall/Rent-A- Center type of
transaction is alease, or a credit sale as defined by section 421.301(9), Stats. Under a
provision similar to section 421.301(9) that appeared in the Uniform Commercial Code
prior to a 1987 amendment, however, leases that were, functionally, credit sales were held
to be “governed by the same rules that apply to other security interests.” See Inre
Marhoefer Packing Co., 674 F.2d 1139, 1142 (7th Cir. <Pg. 253>1982).7 Cutting
through the form of a transaction to get to its substance is consistent with Wisconsin law.
See Bush v. National Sch. Studios, 139 Wis. 2d 635, 651, 653, 655- 656,407 N.W.2d
883, 890, 891-893 (1987) (court must look at core of agreement). The Uniform
Commercia Code clause provided:

Whether alease is intended as security is to be determined by the facts of each case;
however, (a) the inclusion of an option to purchase does not of itself make the lease one
intended for security, and (b) an agreement that upon compliance with the terms of the
lease the lessee shall become or has the option to become the owner of the property for no
additional consideration or for anominal consideration does make the lease one intended
for security.

U.C.C. § 1-201(37) (1978); 1 U.L.A. 68-69 (1989).8 Under the pre-1987 version of
section 1- 201(37), the general view was that whether an option payment was <Pg. 255>
“nominal” did not depend merely on the payment’ s relationship to the goods’ fair market
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value. See National Equip. Rental, Ltd. v. Priority Elecs. Corp., 435 F. Supp. 236,239
(E.D.N.Y. 1977) ("[T]he Code talks in terms of ‘nominal consideration’ regardless of
whether the consideration represents the fair market value or not.“). Among the other
factors were: the relationship between the option price and the total rentas, see id., 435
F. Supp. at 238 (citing cases); the relationship between the option price and the original
price of the goods, see FMA Financial Corp. v. Pro-Printers, 590 P.2d 803,805 & n. 1
(Utah 1979) (citing cases); and whether the lessee has any sensible alternative to

exercising the option, seeid., 590 P.2d at 806 & n.2 (citing cases).9 Application of these
factors, which are equally applicable here, leads us to conclude, as did the trial court, that

the agreement between Hall and Rent- A-Center <Pg. 256> was a “consumer credit sale,”
as the term is defined by section 421.301(9), Stats.

There is no evidence in the record as to what the fair market value of the washer and
dryer was at the end of the nineteen-month lease term. We thus have no way of pegging

that value.10 The record tells us, however, that in order to be in “full compliance with
the terms of the agreement,” sec. 421.301(9), Stats., Hall would have had to pay $1481.24
for the appliances over the nineteen-month period. $161.91 is “nomina” when compared

to that sum.11 Although the $161.91 is not “nominal” when compared to the only
original value given for the washer and dryer in the record--Hall’ s estimate of what
comparable products would have cost from more traditional outlets--it is clear on this
record at least that anyone seeking to purchase the appliances, as was Hall, and who has
paid $1481.24 already, would have “no sensible aternative” but to pay an additional
$16 1.9 1 to become their owner.

By the Court. -- Judgment affirrned.

SCHUDSON, J.

(Concurring). Given the uncertain facts of this case, | discern no basis to conclude that
<Pg. 257> Hall had “no sensible alternative” but to pay $16 1.9 1 for the washer/dryer, or
that, on any other basis, $161.91 is“nominal.”

Tracing the factors mentioned by the mgjority, see majority slip op. at 255, we see that
this record reveals very little information about: (1) the original price of the goods; (2)
the fair market value of the goods nineteen months later; and (3) the relationship between
the option price and the original price or the fair market value. In fact, although we do
know the total rental payments, even the relationship between the option price and the
rental payments remains very much in doubt without information about what percentage
of rental went to the maintenance and other ancillary services for which Hall and
Rent-A-Center contracted.

Even using Hall’ s estimate that “a washer and dryer should cost no more than

approximately $600,” see id. at 247, the record reveals nothing further about: (1) how

much less than $600 this washer/dryer would have cost; and (2) how much this
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washer/dryer was worth after nineteen months (even if worth as much as $600 originally).
Without this information, as well as information about the cost of new and used
washer/dryers, comments on Hall’s “sensible alternatives’ are purely speculative. Indeed,
depending on facts absent from this record, paying $161.91 for this nineteen month old
washer/dryer might have been a most foolish alternative.

Nevertheless, | concur in the result because, unlike the majority, | believe that the record
adequately supports the trial court’s conclusion: “On its face, as modified, the contract
appears to indicate that upon payment of 21 installments of rent Ms. Hall <Pg. 258>
gained ownership and the transaction is clearly a consumer sale. . .." <Pg. 259>

FOOTNOTE @

Petition to review denied.

FOOTNOTE 1

Amici briefs have been filed, in a consolidated submission, by the Wisconsin Department
of Justice and the Office of Commissioner of Banking, and, separately, by Legal Action
of Wisconsin, Inc., and National Consumer Law Center, Inc., on behalf of Carolyn L.
Boyd. Boyd s motion for leave to file her brief characterizes her as “alow-income
consumer who currently has a rent-to-own contract” with a company other than
Rent-A-Center, but whose contract, according to her motion, isidentical in all material
respects to the Rent-A-Center’ s contract with Hall.

FOOTNOTE 2

The lease disclosure statement listed the sales tax at $4.29 per month. There was also a
liability-waiver fee, in return for which Rent-A-Center would not hold Hall liable if the
property was damaged or lost because of fire, lightening, windstorm, flood, smoke, or
theft. The liability-waiver fee was $5.35 per month, and was discontinued in October of
1991 at Hall’ sinsistence. Her monthly payments, which had been $87.60 per month, fell
to $82.25.

FOOTNOTE 3

The nineteen monthly payments, exclusive of tax and the liability- waiver fee, would
have equalled $1,48 1.24.

FOOTNOTE 4

Aswill be seen, a Rent- A-Center employee explained to Hall that the option to purchase
was the equivalent of two additional monthly payments.

FOOTNOTE 5

Hall testified that she never read the various forms she signed, although she
acknowledged that some of the documents at least, or parts of them, were read to her.
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She also claimed that when she signed the documents they did not disclose that she would
have to rent the appliances for nineteen months before being able to exercise the purchase
option, and that the documents did not specify the total amount she would be paying.
Although finding that Hall “could not read and did not understand the contract” when she
signed the papers, the trial court made no findings as to whether the lease term or the total
payments had been added after Hall signed the documents. Each numbered paragraph on
each of the documents has a companion box for customersto initial indicating that they
read and understood the paragraph. Hall initialed al of the paragraphs. It is the “firmly
fixed” law in this state that, absent fraud, a person may not avoid the clear terms of a
signed contract by claiming that he or she did not read or understand the contract. Knight
& Bostwick v. Moore, 203 Wis. 540, 542-543, 234 N.W. 902,903 (1931); see also Bank
of Sun Prairiev. Esser, 155 Wis. 2d 724, 732-734, 456 N.W.2d 585, 588-590 (1990).

FOOTNOTE 6

At ora argument before the trial court, counsel for Rent-A-Center indicated that the
company was “not disputing in this case that she paid the -- that she paid the equivalent of
the value of the goods.”

FOOTNOTE 7

Purchases were often disguised as leases. See Marhoefer, 674 F.2d at 1145 (arrangement
was a true lease because, among other reasons, “the total amount of rent Marhoefer was to
pay under the lease was substantially less than” what Marhoefer would have had to pay if
it had financed the purchase); see also In re Fashion Optical, Ltd., 653 F.2d 13835, 1390
(10th Cir. 1981) (the excess of rental payments over the cost to purchase the property is
“one factor tending to indicate interest payments in a financed installment sale”).

FOOTNOTE 8
U.C.C. § 1-201(37) was amended in 1987 to provide, inter alia, that:
A transaction does not create a security interest merely because it provides that

(a) the present value of the consideration the lessee is obligated to pay the lessor for the
right to possession and use of the goods is substantially equal to or is greater than the fair
market value of the goods at the time the lease is entered into,

(b) the lessee assumes risk of loss of the goods, or agrees to pay taxes, insurance, filing,
recording, or registration fees, or service or maintenance costs with respect to the goods,

(c) the lessee has an option to renew the lease or to become the owner of the goods,

(d) the lessee has an option to renew the lease for a fixed rent that is equal to or greater
than the reasonably predictable fair market rent for the use of the goods for the term of
the renewal at the time the option is to be performed, or

(e) the lessee has an option to become the owner of the goods for afixed price that is
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equal to or greater than the reasonably predictable fair market value of the goods at the
time the option is to be performed.

For purposes of this subsection (37):

(x) Additional consideration is not nominal if(i) when the option to renew the lease is
granted to the lessee the rent is stated to be the fair market rent for the use of the goods
for the term of the renewal determined at the time the option is to be performed, or (ii)
when the option to become the owner of the goods is granted to the lessee the priceis
stated to be the fair market value of the goods determined at the time the option isto be
performed. Additional consideration is nominal if it is less than the lessee’'s reasonably
predictable cost of performing under the lease agreement if the option is not exercised;. .

U.C.C. § 1-201(37); 1 U.L.A. 67-68 (1989). Wisconsin adopted this amendment,
effective July 1, 1992. 1992 Wis. Act 148 §§ 23-24, 62. The amendment was part of the
creation of a new chapter of the Uniform Commercial Code dealing with leases, Article
2A, and was designed to accommodate the needs of sophisticated merchantsin light of
what the Official Comment terms “the rather considerable change in the federa, state and
local tax laws and accounting rules as they relate to leases of goods” over the years. 1
U.L.A. 73. Indeed, one court has opined that the “1987 version of 1-201(37) may well be
appropriate for $500,000 draglines, $ 100,000 equipment, etc. but not for consumer
rentals of small items of household goods.” In re Burton, 128 B.R. 807,815 (Bankr.
N.D. Ala 1989), aff'd, 128 B.R. 820 (N.D. Ala. 1989). Article 2A was adopted in
Wisconsin by 1992 Wis. Act 148 § 48, and appears in the Wisconsin Statutes as chapter
411. Although the legislature also modified the Wisconsin Consumer Act to bring it into
conformity with the new Uniform Commercial Code chapter, see 1992 Wis. Act 148 §§
49-55, it left intact the act’s definition of “consumer credit sale.” This indicates
legidlative intent not to narrow the broad reach of the consumer act. We reject the
suggestion by Rent-A-Center that we should usurp the legidative function and engraft
onto section 421.301(9), Stats., the new Uniform Commercia Code provisions.

FOOTNOTE 9

The “sensible aternative” factor often requires an analysis of the others: if the option
price is minimal when compared to either the cost of the goods, their fair market value, or
what has already been paid for their use, the “economic reality” isthat no lesseein a
“right mind” would “fail to exercise the purchase option.” Burton, 128 B.R. at 813. This
is especialy true where, as here, the lessee is using the rental payments to purchase the

property.
FOOTNOTE 10

We may not estimate their value based on our own personal experiences. See In re the
Estate of Friedli, 164 Wis. 2d 178, 189-190,473 N.W.2d 604,608 (Ct. App. 1991)
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(judge' s personal knowledge improper basis for judicial notice).

FOOTNOTE 11

Rent-A- Center argues that its cost of repairing and, if necessary, replacing the washer
and dryer if they malfunctioned was included in the monthly rental fee. Thereis no
evidence in the record, however, of any value for this service. It may very well be that if
the cost of Rent-A-Center’s obligation to repair and replace defective merchandise was
significant so that the rental payments reflected use rather than purchase the result of this
case might be different.
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Palacios v. ABC TV & Stereo Rental
123 WIS. 2D 79,365 N.W.2D 882 (1985)

Tomasa Palacios, Plaintiff-Respondent, v ABC TV & Stereo Rental of Milwaukee,
Inc., a’k/a Colortyme TV Rental, Defendant-Appellant.@

Court of Appeals
No. 84-506.
Submitted on briefs December 10, 1984.--Decided February 1, 1985.
(Also reported in 365 N.W.2d 882.)

HEADNOTES

1.Judgments§101-summary judgments-propriety.

Summary judgment is appropriate where there is no genuine issue as to any material facts
and party is entitled to judgment as matter of law.

2.Judgments§123.50-summary judgments-r eview-standar ds.

When called upon to review granting or denial of summary judgment, appellate court
applies same standards, and in same manner, as trial court.

3.Judgments§106-summary judgments-procedure.

If moving party has made prima facie case for summary judgment, court examines
affidavits and other proof of opposing party to determine whether there are disputed
immaterial facts or undisputed material facts from which reasonable alternative
inferences may be drawn sufficient to entitle opposing party to trial. <Pg. 80>

4. Judgments § 101.50~summary judgments-disputed issues-mixed questions of fact
and law.

Whether statutory concept embraces particular set of factual circumstances presents
mixed question of fact and law.
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S. Consumer Protection § 6-consumer credit sales-definition-contractual
obligations-requirement.

Statute defining consumer sale does not require that customer be contractually obligated
to make installment payments, since, in context of bailment or lease of goods, consumer
credit sale takes place where bailee or lessee either agrees to pay or, in fact, pays as
compensation for use, sum substantially equal to, or greater than, value of goods (Stats §
421.301(9)).

6. Consumer Protection § 11, Judgments § 120.5summary judgments-consumer
credit sales-propriety of remedy.

Trial court did not err in granting summary judgment in favor of plaintiff in action for
violation of Wisconsin Consumer Act where defendant’s submitted affidavits denying that
transaction involved any obligation to make payments did not raise any material issue of
fact and where affidavit of defendant’s collection manager concerning difference between
rental payments, which was subject of action, and installment payments did not raise any
issues of fact.

SUMMARY

APPEAL from ajudgment of the circuit court for Milwaukee county: LAURENCE C.
GRAM, JR., Judge, and WILLIAM J. HAESE, Judge.

Affirmed.

COUNSEL

For the defendant-appellant the cause was submitted on the briefs of Stupar, Gollin &
Schuster, S, C., with Herbert Levine, Esg., of counsel, of Milwaukee.

For the plaintiff-respondent the cause was submitted on the briefs of Legal Action of
Wisconsin, Inc., with Seven A. Taterka of counsel, of Milwaukee.

Before Wedemeyer, P.J., Moser and Sullivan, JJ.

OPINION
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SULLIVAN, J.

ABC TV & Stereo Rental of Milwaukee, Inc., alk/a Colortyme TV Renta (Colortyme),
appeals from a summary judgment in favor of Tomasa <Pg. 81> Palacios (Palacios) on

her claim that Colortyme violated the Wisconsin Consumer Actl in an installment
transaction involving a television. Colortyme contends the transaction was not a
“consumer credit sale” under the act but only arental agreement terminable at will. We
conclude the transaction was a consumer credit sale within the meaning of sec.
421.301(9), Stats., and that the transaction violated the Wisconsin Consumer Act. We
therefore affirm.

The material facts are undisputed. Palacios and Colortyme entered into a
television-stereo “rental” agreement on February 7, 1979, providing that Palacios would
receive the use and possession of a color television-stereo combination at afee of $23 per
week. The agreement further provided that Palacios had the option to purchase the
television-stereo by making seventy-eight consecutive weekly installment payments.
Hand-written in the upper left corner of the agreement was the notation, “18 MONTHS
TO OWN,” and the date on which ownership could be achieved, "8/7/80." The
agreement also contained a termination clause allowing the renter to return the set at any
time, with no further obligation than to make any payments due on or during the week of
termination.

Palacios children made approximately fifteen weekly payments; thereafter, Palacios
made the weekly payments It is undisputed that Palacios and her children made at least
$1,652 in payments. The estimated retail value of the television-stereo on the date the
parties entered into the agreement was $800.

Palacios ceased to make payments and refused to return the set. She then filed a
complaint against Colortyme alleging that the so-called rental transaction constituted a
consumer credit sale under sec. 421.301(9), Stats., and that Colortyme violated the
following provisions <Pg. 82> of the Wisconsin Consumer Act: secs. 422.301 and
422.303(1), Stats., requiring disclosure of, inter alia, the amount of the finance charge
imposed; sec. 422.303(3), requiring a “Notice to Customer” disclosure to appear on the
agreement; sec. 422.405, Stats., prohibiting an authorization in the agreement to confess
judgment; sec. 422,419(1)(a) and (b), Stats., prohibiting a waiver in the agreement
authorizing the merchant to enter the customer’s dwelling to take possession of the
property upon default and further waiving any right of action against the merchant that
may accrue from the repossession; and sec. 422.203(1), Stats., prohibiting agreement to a
delinquency charge exceeding three percent of the amount of an unpaid installment.
Palacios further alleged that the transaction was unconscionable in violation of sec.
425.107(3)(a)-(h), Stats. As a second aternative cause of action, Palacios aleged
comparable violations of the Wisconsin Consumer Act under the theory that the
transaction was a “consumer lease” within the meaning of sec. 421.301( 1 1), Stats.
Finally, Palacios aleged, as a third alternative cause of action, that the agreement was

Copyright (C)West Group 1998. No claim to originai U.S. Govt. works.



unconscionable under common law and the Uniform Commercial Code.

On December 21, 1982, the trial court granted Palacios’ motion for summary judgment,
concluding as a matter of law that the transaction constituted a consumer credit sale under
the Wisconsin Consumer Act. The summary judgment was interlocutory, with no finding
made as to the amount of liability. After transfer of the case to another judge, the parties
stipulated in writing to a liquidated amount of damages and penalties. This sum was
reduced to judgment with the proviso that Colortyme would have the right to appeal the
issue of its liability under the Wisconsin Consumer Act. It was agreed that the stipulated
damages and penalties would stand if the liability issue were affirmed on appeal. <Pg.
83>

Colortyme presents two alternative arguments on this appeal: (1) the subject transaction
was not covered by the Wisconsin Consumer Act and the action must be dismissed, or (2)
at the very least, there are material issues of fact in dispute such that summary judgment
was inappropriate.

[1-3] Summary judgment is appropriate where there is no genuine issue as to any
material fact and a party is entitled to judgment as a matter of law. Sec. 802.08(2), Stats.
When called upon to review the granting or denial of a summary judgment, an appellate
court applies the same standards, and in the same manner, as the trial court. Heck &
Paetow Claim Service, Inc. v. Heck, 93 Wis. 2d 349, 356, 286 N.W.2d 83 1,834 (1980).
If the moving party has made a prima facie case for summary judgment, the court
examines the affidavits and other proof of the opposing party to determine whether there
are disputed material facts or undisputed material facts from which reasonable alternative
inferences may be drawn sufficient to entitle the-opposing party to atrial. Grams v. Boss,
97 Wis. 2d 332, 338, 294 N.W.2d 473,477 (1980).

[4] Whether a statutory concept embraces a particular set of factual circumstances
presents a mixed question of fact and law. See United Way, Inc. v. DILHR, 105 Wis. 2d
447, 453-54, 313 N.W.2d 858, 861- 62 (Ct. App. 1981). What sec. 421.301(9), Stats.,
means by “consumer credit sale,” i.e., what elements it comprises, is a question of law;
what the parties did presents questions of fact; and whether the elements of a*consumer
credit sale” are present in the instant case is a question of law.

The trial court determined that no dispute existed as to any of the factual elements
necessary for application of sec. 421.301(9), Stats. Before we can make the same <Pg.
84> determination, we must address Colortyme’s challenge to the trial court’s
interpretation of what elements comprise a consumer credit sale under sec. 421.301(9).

CONSUMER CREDIT SALE
Section 421.301(9), Stats., defines a“ consumer credit sale” as follows:

“Consumer credit sale” means a sale of goods, services or an interest in land to a
customer on credit where the debt is payable in instalments or a finance chargeis
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imposed and includes any agreement in the form of a bailment of goods or lease of goods
or real property if the bailee or lessee pays or agrees to pay as compensation for use a sum
substantially equivalent to or in excess of the aggregate value of the goods or real

property involved and it is agreed that the bailee or lessee will become, or for no other or
anominal consideration has the option to become, the owner of the goods or real property
upon full compliance with the terms of the agreement.

Any “consumer credit sale” isalso a*“consumer credit transaction” under sec.
421.301(10), Stats., and thus subject to the strictures of ch. 422, Stats., which regulates
consumer credit transactions.

For purposes of this case, the salient language of sec. 42 1.30 1(9), Stats., is that pertaining
to an agreement in the form of a “bailment” or “lease” of goods. That type of transaction
constitutes a consumer credit sale if the bailee or lessee “pays or agrees to pay” an amount
“substantially equivalent to or in excess of the.. . . value of the goods,” and the bailee or
lessee “for no other or anominal consideration has the option to become . . . the owner of
the goods’ upon full compliance with the agreement.

The trial court determined (1) that the instant agreement was in the form of a*“lease of
goods,” (2) that <Pg. 85> Palacios, in fact, paid an amount substantially in excess of the
value of the goods, (3) that the amount was paid as compensation for use, and (4) that the
agreement provided that Palacios would become the owner of the goods upon full
compliance with the agreement. The trial court concluded that all requisite elements were
present and that the instant transaction was a consumer credit sale.

The thrust of Colortyme’'s argument is that there is an additional element set forth in sec.
421.301(9), Stats., which is not present here--namely, that the customer be obligated
under the agreement to make the installment payments. Colortyme submits that, in the
absence of any obligation to make payments for an express period of time, a transaction
such as the one in this case cannot be a consumer credit sale pursuant to sec. 421.301(9).

Colortyme argues that the federal Truth-in-Lending Act2 and the Wisconsin Consumer
Act are similar and that, therefore, cases under Truth-in-Lending are highly relevant. See
First Wisconsin National Bank v. Nicolaou, 113 Wis. 2d 524, 531-32, 335 N.W.2d 390,
394 (1983). Colortyme ignores the crucial difference in language between the two acts
and ignores, too, cases under Truth-in-Lending which run counter to its position.

The Truth-in-Lending Act defines a “credit sale” as one in which the customer “ contracts
to pay” a sum equivalent to, or exceeding, the value of the subject goods. 15 U.S.C. §
Jéoktm). 421.301(9),_Stats.,, on the other hand, characterizes a transaction as a
“consumer credit sale” if the customer “pays or agrees to pay” the equivalent of, or more
than, the value of the goods. Thus, under the Wisconsin act, a transaction can be a credit
sale where the customer agrees to pay the equivalent, or more, of the value of the goods
or where the customer, in fact, pays the equivalent, or more, <Pg. 86> of the value of the
goods. The language of the section could not be plainer. There is no need to resort to
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extrinsic aids or even to the rule of liberal construction set forth in sec. 421.102(1), Stats.

Colortyme correctly points out that one of the underlying policies of the Wisconsin
Consumer Act is to “coordinate the regulation of consumer credit transactions with the
policies of the federal consumer credit protection act.” Sec. 421.102(2)(d), Stats.
However, there is a split of authority in case law interpreting the Truth-in-Lending Act as
to whether “rental” agreements such as the one in this case are “credit sales’ under the act.
Compare, e.g., Smith v. ABC Rental Systems, 618 F2d 397 (5th Cir 1980) (per curiam)
(affirming a district court holding that a television rent-to-own transaction did not
constitute a credit sale), with Clark v. Rent-Zt Corp., 685 F.2d 245 (8th Cir. 1982), cert.
denied, 459 U.S. 1225 (1983) (holding that it was error to dismiss a consumer’s complaint
without giving him the opportunity to show that a rent-to-own transaction was a credit
sale). Compare, also, Sewart v. Remco Enterprises, Inc., 487 F. Supp. 361 (D. Neb.
1980) (holding that a television rent-to-own transaction was not a credit sale), with
Waldron v. Best T.V. & Sereo Rentals, Inc., 485 F. Supp. 718 (D. Md. 1979) (holding
that atelevision rent-to-own transaction was a credit sale). Thus, we do not violate the
underlying policy of "coordinat{ion]" with the federal act when we interpret the
Wisconsin act to embrace transactions in which the customer has no contractual
obligation to continue to make installment payments.

Likewise, the Maine and Maryland state court cases cited by Colortyme are inapposite.
Both cases interpreted state statutes in which the definition of credit sale or installment
sale was limited to transactions where the customer was contractually obligated to pay a
sum <Pg. 87> equaling or exceeding the value of the goods. See Hawkes Television, Inc.
v. Maine Bureau of Consumer Credit Protection, 462 A.2d 1167 (Me. 1983); Sate v.
Action TV Rentals, Inc., 467 A.2d 1000 (Md. Ct. App. 1983).

Colortyme asserts that sec. 421.301(10), Stats., helpsto clarify the meaning of sec.
421.301(9), and that the requirement of an “obligation” to make installment paymentsis
expressed in the former subsection. Section 42 1.301( 10) defines “consumer credit
transaction,” aterm which includes “consumer credit sale.” "[Clonsumer credit
transaction” is defined as a consumer transaction between a merchant and customer in
which real or persona property, services or money “is acquired on credit and the
customer’ s obligation is payable in instalments or for which credit afinance chargeis or
may be imposed . . .."

We do not agree that to bring a transaction which clearly falls under sub. (9) under the
aegis of the consumer act, we must also separately rationalize it under the language of
sub. (10). Subsection (10) expressly provides that a consumer credit saleisalso a
consumer credit transaction. Thus, a transaction which, for example, clearly contains all
the elements of the bailment/lease variety of consumer credit sale, as expressed in sub.
(9), is also a consumer credit transaction. The former is a species of the latter because the
legislature so provided.

In any event, we have no difficulty placing the instant transaction in either category.
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Assuming, without deciding, that the word “obligation,” as used in sub. (I0), connotes a
contractual duty or liability, a customer’s “obligation” to make installment paymentsis
still not a prerequisite to the existence of a consumer credit transaction. A consumer
credit transaction also exists where property is acquired on credit, “for which credit a
finance <Pg. 88> charge is or may be imposed." “Finance charge” is defined in sec.
421.301(20), Stats., as “the sum of al charges, payable directly or indirectly by the
customer as an incident to or as a condition of the extension of credit . . .." The term
includes a“time price differential.” Sec. 421,301(20)(a). In the instant transaction a
time-price differential was built into the agreement. The time-price differentia was the
difference between the fair market value of the television-stereo and the amount which a
consumer who made weekly payments over an eighteen month period would ultimately
pay to Colortyme.

[5] For dl of the foregoing reasons, we conclude that sec. 421.301(9), Stats., defining a
consumer credit sale, does not require that the customer be contractually obligated to
make installment payments. In the context of a bailment or lease of goods, a consumer
credit sale takes place where the bailee or lessee either agrees to pay or, in fact, pays as
compensation for use a sum substantially equal to, or greater than, the value of the goods.
We conclude that the trial court correctly analyzed the requirements of sec. 421.301(9).
We rgject Colortyme’s argument that this action must be dismissed for “lack of coverage”
under the Wisconsin Consumer Act.

[6] We turn then to Colortyme's alternate argument that, because issues of fact exist,
summary judgment was inappropriate. Colortyme asserts that a fact issue exists as to
whether Palacios had any “obligation” to continue to rent the television-stereo. We have
already determined that coverage under sec. 421.301(9), Stats., does not depend on the
consumer’s having been obligated to make installment payments. Colortyme’s submitted
affidavits denying that the transaction involved any obligation to make payments do not
raise any material issue of fact. <Pg. 89>

Additionally, Colortyme argues that a factual issue is raised by the affidavit of Dan
Chaudoir, Colortyme's collection manager. Chaudoir’s legal conclusions concerning the
difference between rental payments and installment payments do not raise any issues of
fact.

Colortyme has shown no material issues of fact entitling it to atrial. We, therefore, reject
its argument that summary judgment was inappropriate.

In summary, we conclude that the rent-to-own transaction between Palacios and
Colortyme was a consumer credit sale within the meaning of sec. 421.301(9), Stats. We
affirm the judgment of the trial court.

By the Court.--Judgment affirmed.
FOOTNOTE @
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Petition to review denied.

FOOTNOTE 1

Chs. 421-427, Stats.
FOOTNOTE 2

15 U.S.C. § 1601 etseq.
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m ., 409.104 (12m) of the statutes is created to read:

4 409.104 (12m) To a transfer of an interest under a rent-to-own agreement

5 under ch. 435; or%
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., 421.202 (Tm) of the statutes is created to read:

8 421.202 (7m) A rent-to-own agreement under ch. 435;
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a figance charge is imposed and includes any agreement in the form of a bailment

of goodsher lease of goods or real property if the bailee or lessee pay# or agrees to pay

as compensabion for use a sum substantially equivalent tgor in excess of the
aggregate value of'he goods or real property involved and jf'is agreed that the bailee
or lessee will become, &g for no other or a nominal cgAsideration has the option to
become, the owner of the godgs or real property upgn full compliance with the terms

of the agreement. “Consumer creNjt sale” doessiot include a rent—to—own agreement

under ch. 435.

l@m. 421.301 (10) of'th&gtatutes is amended to read:

421.301 (10) “Consumer credit transactdQn” means a consumer transaction
between a merchant and a cusfémer in which real g personal property, services or
money is acquired on credit/And the customer’s obligatiolis payable in instalments
or for which credit a fingfice charge is or may be imposed, whagher such transaction
is pursuant to an Opén-end credit plan or is a transaction invglving other than
open—end credit./ The term includes consumer credit sales, congumer loans,
consumer leasgs and transactions pursuant to open-end credit plans. “onsumer
credit transéction” does not include a rent—to—own agreement under ch. 43

SEQTION 282#hv. 421.301 (11) of the statutes is amended to read:

421.301 (11) “Consumer lease” means a lease of goods which a merchant makes

toa customer for a term exceeding 4 months. “Consumer lease” does not include a

rent—to—own agreement under ch. 435.‘%
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. 423.201 of the statutes is amended to read:. x

transaction other than a sale or lease or listing for sale of real property®r a sale of

goods at auctionl) which is initiated by face-to-face solicitatignfway from a regular

place of business of thé'merchant or by mail or telepherfe solicitation directed to the

particular customer and 2) wh ed or in which the customer’s offer

to contract or other writing evidenci wzi:action is received by the merchant
away from a regular place of pxfSiness of the m&schant and involves the extension of \

ction in which the amount tﬁeQ;stomer pays exceeds $25.

credit or is a cash tra
“Consumer appfoval transaction” shall in no event include;}t log sale which is not
accogpinied by any other solicitation or a consumer loan comducted and

- - . q‘“‘:
consummated entirely by mail. “Consumer approval transaction” does not include

SECTION Z822%. Chapter 435 of the statutes is created to read e e -

\UFLMWFC 1
Sw?i

CHAPTER 435

RENT-TO-OWN AGREEMENTS
/ ?
435.102 Scope. (1) | NAPPLI CABI LI TY OF OTHER LAWS. A rent-to-own agreement

under this chapter is not governed by the laws relating to a security interest, as
defined in s. 401.201 (37), or a lease, as defined in s. 411.103 (1) ().

(2) ExcLusl ons. ThIS chapter does not apply to any of the following:

e vw"‘\ RO “m;.«:-wﬂ ..,_._:_\-—"__\

Any agreemen\between a renta\l—purchase company—and any person other ery

e Ry o s i oo

n a lessee. X ! e e
(b)mase or ballment of personal property if the property,tsant'ér/lagcrto\ba
AN

used pnmanly for busmess commermal or agricultural purposes.
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DLFINITIONS
e g
;1 (’& A lease or bailment of personal property which is incidental to the lease of
2 real p‘rgoperty.
3 (*) A lease of a motor vehicle, as defined in s. 218.01 (1) (m).
4 (é A credit sale, as defined in 15 USC 1602 (g) and in the regulations
5 promulgated under that section.
6 ® consumer leasgndiﬁ/ned in 15 USC 166'A(1) and in thxlatm
7 promulgated under_that sectio \
8 435. 201 Definitlons “In this chapter:
9 (1) “Department” means the department of financial institutions.
10 (2) “Lessee” means an individual who rents personal property under a
11 rent-to-own agreement. j,f“(;;ﬁ},,w} ’/7
12 (3) “Rental property” means/prbperty rented under a rent-to-own agreement.

13 .~ /;(j (4) “Rental-purchase company” means a person who regularly provides the use

14\&(2/S ot;Kproperty through rent-to-own agreements and to whom rental payments are

15 initially payable under the terms of a particular rent-to-own agreement.

16 (5) “Rent-to-own agreement” means an agreement between a
17 rental-purchase company and a lessee for the use of personal property if all of the
18 following conditions are met:

19 (a) The personal property is to be used primarily for personal, family or
20 household purposes.

21 (b) The agreement has an initial term of 4 months or less and is automatically
22 renewable with each payment after the initial term.

23 (¢c) The agreement does not obligate or require the lessee to renew the

24 agreement beyond the initial term.
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(d) The agreement permits, but does not obligate, the lessee to acquire

ownership of the personal property.

10
11
12
13

14

16
17
18
19
20
22
23

24

435.301 Registration. (1) REQUIREMENT; APPLICATION. Every person engaging
in business as a rental-purchase company in this state shall file a registration
statement with the department within 30 days after the date on which the person
commences business in this state and no later than February 28 of each year
thereafter. Except during the first 30 days after the date on which the person
commences business in this state, no person may engage in business as a
rental-purchase company in this state without a valid unsuspended registration
filed under this subsection. A registration statement under this section shall include
all of the following information:

(a) The name of the rental-purchase company.

(b) The name under which the rental-purchase company transacts business.

(c) The address of the rental-purchase company’s principal office.

(d) The addresses of all &8s =0 locations in this state at which the

rental-purchase company offers rent-to-own agreements to potential lessees.

(e) The address of the rental-purchase company’s designated agent upon whom
service of process may be made in this state.

(2) RuLEs. The department shall promulgate rules and prescribe forms for the

/

435.302 Registration fees. (1) WHEN DUE. AM' rental-purchase company

effkient administration of this section.

required to register under s. 435.301 shall pay a registration fee to the department
when the rental-purchase company files the registration statement required under

s. 435.301.
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(2) AMOUNT. The amount of the registration fee shall be $25[@@@hér

CEGSM location in this state at which the rental-purchase company offers

rent-to-own agreements to potential lessees. However, the registration fee shall not
be less than $50 nor more than $750.

435.303 Examination of books and records. (1) PURPOSE OF EXAMINATION.
The department may examine the books and records of g@ rental-purchase
company for the purpose of determining compliance with this chapter.

(2) AvAILABILITY OF BOOKS AND RECORDS. A rental-purchase company shall make
its books and records reasonably available for inspection by the department. If the
rental-purchase company’s books and records are located outside of this state, the
rental-purchase company shall, at the rental-purchase company’s option, either
make the books and records available to the department at a convenient location in
this state or pay the reasonable and necessary expenses for the department to
examine the books and records at the location where they are maintained.

(3) METHOD OF BOOKKEEPING. A rental-purchase company shall use generally
accepted accounting principles and practices in keeping its books and records so that
the department may determine if the rental-purchase company is in compliance
with this chapter.

(4) DESTRUCTION OF RECORDS; WHEN AUTHORIZED. A rental-purchase company
shall keep records relating to each rent-to-own agreement entered into by the
rental-purchase company and the payments made under each rent-to-own
agreement for at least 2 years after the date on which the rent-to-own agreement

is terminated.
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1 435.304 Suspension or revocation of registration. (1) GrRounDps. The
2 department may issue an order suspending or revoking a rental-purchase
3 company’s registration if any of the following conditions is met:
4 (&) The rental-purchase company has violated any provision of this chapter,
5 the violation is not isolated or inadvertent, and the department determines that the
6 violation justifies the suspension or revocation of the registration.
7 (b) The department becomes aware that any fact or condition exists which, if ‘
(@ it had existed at the time that the rental-purchase company first filed tbg; ks
9 registration statement, would have warranted the department’s refusal to honor the
10 registration.
11 (¢) The rental-purchase company has failed to pay the registration fee under
12 S. 435.302.
13 (2) Procepure. The following procedure applies to every order of the
14
15
16
17 suspending or revoking the rental-purchase company’s registration. The notice
18 shall specify the grounds for and the effective date of the proposed order.
19 (b) The rentd -purchase company shall file with the department a written
X \0“ 0 response to the allegations contained in the notice within 20 days after receiving the
/:o(‘\zv 21 notice. The rental-purchase company’s written response may contain a request for
— AALr .’ case
a}hearing fi@Bahiitefs. 227.42. If the written response ds does-n in a request
Grndar BAHH &
for a\hearing W@mﬁb‘%ﬂé 227.42, the right to ahear:,ngtts; a' (39 @
L2 1}

25 is received by the department within the time prowded under par. (b) and if, in the
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6r files o tineely wonten Ragore (¢pres . 1) G 4-’ ’
@MM&« ’th wﬂer Pa.\\s \‘o %o s@/AH *’Le waé\kaas w\thrS ( )
opinion of the department, the matter satisfies mlcﬁxe condltlons under s. 227.42

(1) (a) to (d), the matter shall be scheduled for a contested{hearmg to commence

within 60 days after the date on which the department receives the written response.

N4 L0 mvngs
1Ies a timely written .

P -

(d) If the rental-purchase company fails to file a written response within the /

time provided under par. (b)

mm B ,,_Aé)f

response but fails to request a heanng WL 2217. 42 the department may

Issue an order suspending or revoking the rental-purchase company’s registration

under sub. (1) If the rental-purchase company files a timely written response

rz’\} "' — 0(‘#3& ehse M'\W
containing a equest for a({rarmg s, 227 42, any order of the department
suspending or revoking the rental-purchase company’s registration shall be stayed

pending completion of proceedings under ch. 227.

R —

435.401 General requirements of disclosure. (1) FORV LOCATION, SIZE AND
TI MEOFDI SCLOSURE. (ﬁmﬁi\fg;%tion required under s. 435.402 shall satisfy all of the
following:

(a) The information shall be clearly and conspicuously disclosed.

(b) The information shall be disclosed in writing.

(c) The information shall be disclosed on the face of the rent-to-own agreement
above the line for the lessee’s signature.

(d) The information shall be disclosed in not less than B-point standard type.

(e) The information shall be disclosed at or before the time that the lessee

becomes legally obligated under the rent-to-own agreement é)

(2) Accuracy OFDI SCLOSURE. Wmatlon T d under s. 435.402 must |
_ o % e | esszD
be accurate as of the time that it is disclose If any information subsequently /

becomes inaccurate as a result of any act, occurrence or agreement by the lessee, the

resulting inaccuracy is not a violation of this chapter:

SU\@C HAPTLE T
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1 (3) Copy OF RENT-TO-OWN AGREEMENT. The rental-purchase company shall
2 provide the lessee with a copy of the completed rent-to-own agreement signed by the
3 lessee. If more than one lessee is legally obligated under the same rent-to-own
4 agreement, delivery of a copy of the completed rent-to-own agreement to one of the
5 lessees shall satisfy this subsection.
6 435.402 Required provisions of rent-to-own agreement. A
7 rental-purchase company shall include all of the following information, to the extent
8 applicable, in every rent-to-own agreement:
9 (1) DescripTION. A brief description of the rental property, sufficient to identify
10 the rental property to the lessee and the rental-purchase company,‘{ncluding an
i9- i ) identification number{;and a statement indicating whether the rental property is
12 new or used. A statement that incorrectly indicates that new rental property is used
13 is not a violation of this chapter.

coonald po

(2)_CasH PRICE. The price at which the rental-purchase comEany would K& _ -
( W dle lessec fue rental propesty in fp@
gl Athe rental property to the lesse sh(on the date on which the rent-to—own

éG agreement is executeq( INeet 9-1¢ \/

17 (3) RENTAL PAYMENT. The periodic rental payment for the rental property.
Q\_@ (4) UP-FRONT PAYQ/IENT 1/LEa_}:'(/f‘~1rr€1erxt re)quwed of the lessee at the time that the
Q@ agreement is executed%(t e rental property is delivered,

20 including the initial rental payment, any application or processing charge, any

21 delivery fee, any charge for a liability damage waiver or for other optional services

22 agreed to by the lessee, and the applicable tax.

23 (5) PAYMENT TO ACQUIRE OWNERSHIP. The total number, total dollar amount and

24 due date of all énmiyrhents necessary to acquire ownership ofthe rental property.



LRBb0731/1

SN : 1999 - 2000 Legislature - 10 - RJIM:kmg:mre
a Core>

612 (6) OTHER CHARGES. A statement that the total dollar amount of all [rental

2 payments necessary to acquire ownership of the rental property does not include

3 other charges that a lessee may incur, such as application, processing or delivery

charges, and late payment, reinstatement, default and pickup fees. These charges
shall be separately identified in the rental-purchase agreement and the amount of

each charge and fee disclosed.. -

(%) RENTAL, NOT PURCHASE. A statement that the lessee~w111 not own the rental \
£ e genodi torel

property until the lessee has made Wayments necessary to acqlilie’/—-—.

ownership or has exercised the lessee’s early—purchase option. j

@(D) SuMMARY OF EARLY-PURCHASE OPTI ON. A statement summarizing the terms

11 of the lessee’s option to acquire ownership of the rental property, including a
12 statement indicating that the lessee has the right to exercise an early purchase
13 option and indicating the price, or the formula or method for determining the price,
14 at which the rental property may be purchased under the early-purchase option.
15 /@’(ﬂ) RESPONSIBILITY FOR THEFT OR DAMAGE. A statement that, unless otherwise
16 aé:]reed, the lessee is responsible for the fair market value of the rental property,
17 determined according to the early-purchase option formula or method, ifva‘m
CI/Q &m%the rental property is stolen, damaged or destroyed while in the possession
e stdesmen t shall tndicate that He Gor mau;f va lue
_./1@ of or subject to the control of the lessee. [} wll Be determined as of the date tat the repte mpef{\/

- i3 Sholen, d&xmseé or A&Sku)(ed,
20 {/)%) SERVICE AND WARRANTY. A statement identifying the party responsible for

21 malntalnmg or servicing the rental property during the term of the rent-to-own
22 agreement, together with a description of that responsibility, and a statement that
23 if any part of a manufacturer’s express warranty covers the rental property when the

24 lessee acquires ownership of the rental property the manufacturer's express
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warranty will be transferred to the lessee, if the transfer is allowed by the terms of

the manufacturer’s express warranty.

@ @/(&) TERMINATION AT OPTION OF LESSEE. A statement that the lessee may

4

5

6

23

24

terminate the agreement at any time without penalty by voluntarily surrendering
or returning the rental property in good repair along with any past-due rental

payments, fees and charges.

" / 0 (82) RiGHT To REINSTATE. A brief explanation of the lessee’s right to reinstate

Q0% :
a rent-to-own agreement under s. 435.61914. ﬁe re)\\*a\-wro\w&twmpuf shallalss)
\ncest

I j

Y D ot1ce reading substantially as follows: “You are

renting this property, 11l not own the property until you make all of the
2oy
‘ la e ~rental payments necessary to acquire ownership ¢ until you

exercise your early-purchase option. If you do not make your/rental payments as

scheduled or exercise your early-purchase option, the lessor may repossess the

v
property.”

(@) INFORMATION ABOUT RENTAL-PURCHASE COMPANY AND LESSEE. The names of
the rental-purchase company and the lessee, the rental-purchase company’s
business address and telephone number, the lessee’s address and the date on which

the rent-to-own agreement is executed.

435.403

Prohibited prowvisions of rent-to-own agreement. A

greemeriymay not f o',a..,w.r.; of the followin
.

(1) ConressioN. A confession of judgment.
(2) SecuriTYy. A provision granting the rental-purchase company a security
interest in any property except rental property delivered by the rental-purchase

comgpany nursuant to the rent-to-own agreement.
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(3) REPossEssION. A provision authorizing a rental-purchase company or an
agent of the rental-purchase company to enter the lessee’s premises or to commit a
breach of the peace in the repossession of rental property delivered by the
rental-purchase company pursuant to the rent-to-own agreement.

(4) waiver. A waiver of a defense or counterclaim, or a waiver of any right to
assert any claim that the lessee may have against the rental-purchase company or
an agent of the rental-purchase company or aw f any provision of this chapter.

(5) OVERPAYMENT. A prov1s1on requlrlng tal payments totaling more than
the total dollar amount of all[ntal payments necessary to acquire ownership, as
disclosed in the rental-purchase agreement.

(6) INSURANCE. A provision/;:equirigg the purchase of insurance from the

Sare )
rental— jurchase company to m the rental property.

435 m /Late payment, grace period and late fees. (1) LATE FEE;

pdic rentel
GENERALLY. If a lessee fails to make\)w ayment when due under a rent-to-own
agreement or if, at the end of any rental term, the lessee fails to return the rental
property or to renew the rent-to-own agreement for an additional term, the
rental-purchase company may require the lessee to pay a late fee. However, except

as provided under sub. (4), this subsection does not apply if the lessee’s failure to

return rental property or failure to renew the rent-to-own agreement at the end of

the rental term is due to the lessee’s exercise of an early—purchase option under the
?

rent-to-own agreement or due to the lessecf making allfpayments necessary to

acquire ownership of the rental property

(2) Grace periobs. The following grace periods shall apply ttz‘rental payments

made with respect to a rental-purchase agreement:
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(a) Fo eement that is renewed on a weekly basis, no late fee may be
( EU‘&JFL renda )
assessed for a'(payment that is made within 2 days after the date on which the

fEhdoied payment is due.
(b) For an agreement that is renewed for a term that is longer than one week,
eriodic @atel
no late fee may be assessed Tor ajpayment that is made within 5 days after the date
on which the selsgdsil@d payment is due.

(3) COLLECTION, RECORDING AND LIMITATION OF LATE FEES. Late fees are subject

to all of the following limitations: @

(a) A late fee may not exceed $5 for each past-due/rental payment.
219
(b) A late fee may be collected only once on each[rental payment due, regardless

of how long the payment remains past due.

(c) Payments received shall be applied first to the payment of any rent that is
due and then to late fees and any other charges.

(d) A late fee may be collected at the time that the late fee accrues or at any time
afterward.

(4) EFFECT OF OUTSTANDING LATE FEE ON TRANSFER OF OWNERSHIP. A
rental-purchase company may require payment of any outstanding late fees before

transferring ownership of rental property to a lessee.

oa
\435.408_Reinstatement of terminated rent-to-own_agreement. (1)
' M
€instate a terminated

REINSTATEMENT, GENERALLY. A lessee sE31khdwelr

rent-to-own agreement without losing any rights or options previously acquired if

all of the following egIglitiems apply:

(a) The lessee returned or surrendered the rental property within 5 days after

the termination ofthefagreement.




" 1999 — 2000 Legislature -14- LRBb0731/1

_ RJM:kmg:mrc
| @gpﬁ@

v
-’4\/1 (b) Not more than 21 days have passed after the date that the rental property
2 was returned to the rental= ase company or, if the lessee has paid two-thirds
- NWAYW
’3) or more ofthe ;ota lgengai payments necessary to acquire ownership of the rental
4 property, not more than 45 days have passed since the date that the rental property
5 was returned to the rental-purchase company.
6 (2)’ AUTHORIZED CONDITIONS ON REINSTATEMENT. As a condition of reinstatement
7 under this section, the rental-purchase company may require the payment of all
8 past—due rental charges, any applicable late fees, a reinstatement fee not to exceed
A
9 $5, and the rental payment for an additional term.
10  _——(8) EFFECT OF REPOSSESSION ON REINSTATEMENT. Nothing in this sectlon@&}l
rohi bS]
11 prexemt)a rental-purchase company from attemptin éto _repossess rental property

repossessian’ @g
12 upon termination of a rent-to-own agreement, but w/efforts ffect the

dm bpns 0 LA awum,»k
13 lessee’s right to remstateZas long as the rental property is voluntarily returned or

14 surrendered within 5 days after the termination of the rent-to-own agreement.

15 (4) PROPERTY AVAILABLE UPON REINSTATEMENT. Upon reinstatement, the
‘rental-purchase company shall provide the lessee with the same rental property, if
the property is available and is in the same condition as when it was returned to the

renal)
rental-purchase company, or with substitute/property of comparable quality and

19 condition.

R [ —
{ 29) :.fli)l/“ 435,"95- Liability waiver. A rental-purchase company may offer a liability
S

21 ‘waiver to the lessee. The terms of the waiver must be provided to the lessee in writing
22 and the face of the writing must clearly disclose that the lessee is not reguired to
23 purchase the waiver. The fee for the waiver may not exceed 10% of theperiodic rental

24 pamen@w o et = 400N c«gwm@ﬂ;" \)

———

/\4

s,
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435.487 Early-purchase option. T e a an
Caden -
early-purchase option t6exerfilesseewho-efifersintofa rent—to—own agreementawith~

purchase the rental property for cash at any time after the initialjpayment. As a
condition of exercising the early-purchase option, the rental-purchase company
may require the lessee to be current on the lessee’s rent-to-own agreement or to pay

any past-due rental charges and other outstandmg fees that are owed.

- i PR
O Z PR H e SR A AT —_——

435.488 Referral transactlons (1) PROHIBITED REFERRAL TRANSACTIONS. No
rental-purchase company may induce any individual to enter into a rent-to-own
agreement by giving or offering to give a rebate or discount to the individual in
consideration of the individual’'s giving to the rental-purchase company the names
of prospective Iessee@f the earning of the rebate or discount is contingent upon the
occurrence of any event that takes place after the time that the individual enters into
the rent-to-own agreement.

(2) AUTHORIZED REFERRAL TRANSACTIONS. A rental-purchase company may give
or offer to give a rebate or discount to a lesse\eg: ) IS ET TReaty -pentyzﬁ@m@
rental-purchase comp'a@in consi

rental-purchase company the names of prospective lessees. A rebate or discount
under this subsection may be contingent upon the occurrence of any event that takes

place after the time that the names are given to the rental purchase company. _

T i o s T T

23

24

25

Tl 235489 IRecelpts and statements. (1) RECEIPTS DUE UPON REQUEST. Upon
Hoe)
the request of a lessee, a rental-purchase company shall provide a written receipt
to the lessee for any payment made by the lessee.
(2) STATEMENT DUE UPON REQUEST. Upon the request of a lessee, a

rental-purchase company shall provide a written statement to the lessee showing

'\
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m the lessee’s payment history (&}‘ each rent-to—own agreement between the lessee and
o

2 the rental-purchase company. A rental-purchase company is not required to
3 provide a statement covering any rent-to-own agreement that &terminated @r'/
&q:,maflebe@ more than one year prior to the date of the lessee’s request. A
rental-purchase company may provide a single statement covering all rent-to-own
agreements or separate statements for each rent-to-own agreement, at the

rental-purchase company’s option. 5

9 that clearly and conspicuously states all of the following GBS sRIEYRI on or next

10 to any property displayed or ,ffer.ed.bngn l—purchase company for rent under a
W indwidon| enj o-w +\~¢ dak Pt the (ndindoa

11 rent-to-own agreement: ?67' to pumk«se ( reads'the cord 0,%
d2 (a) The price(d the property &4 g 7\
13 (b) The amount of thegg:e,oiai‘a@d-fc\ rental payment and the term over which the
14 payment must be made. WB
M«
15 (c) The total number-an total/«amount of rental payments tRAtRuSt-bépage
AULYIASD S
16 W acquire ownership of the property under a rent—to—own agreement.
17 (d) Whether the property is new or used.
18 (2) Excepmians.  If property is offered for rent under a rent-to-own agreement
19 through a catalog or if the size of the property is such that displaying a card or tag
20 on or next to the property smgwtdde|inmpractical, a rental-purchase company may

21 make the disclosures required by this section in a catalog or list,gitHe eatalyg st
22 @/%greadily available to prospective lessees.

23 435.502 Advertising. (1) D scLosuRE REQU RED.  Except as provided under
24 sub. (2), if an advertisement for a rent-to-own agreement refers to or states the

25 amount of a payment for any property and the right to acquire ownership of that
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property, [the advertisement m@a clearly and conspicuously state /all of the
following:
(a) That the transaction advertised is a rent-to-own t.
A periodic
e total number and total dollar amount oﬁéntal payments.@@s&b@
essary to o proper i i
rp@@ ire ownershlm w (~ . ’“‘* hsg{,c QM 5 h@

(c) Thatthe lessee does not acqulre wnership of the promm—l@
e | perodic rented D Br ether poymenls "
a@@)payments ecessary to acquire ownership WE < Pm‘aa ii 7
(2) EXcEPTION. Subsection (1) does not apply to ané/m—store display or/a /2" nﬁ’v
advertisement that is published in the yellow pages of a telephone directory or in @/

similar dlrectory of businesses.

An owner or ag{I‘lt\‘ of the medlum m whlch an

greem t appears or through\{ ch an
tis dlssemmateg,s" 1 not beMiable for

FAOET, GENERALLY. A lessee is in

default under a rent-to-own agreement if any of the following applies:

lodic
the last gd&d term for which ren arpayment was made expire e lessee
(Poodte cemd )
has exercised an early-purchase option or has made all Jpayments necessary to
. N

acquire ownership of the rental property.

(@) The lessee fails to retu g -rental property within 7 days after the date that

(b) The lessee materially breaches any other provision of the rent-to-own
agreement.
(2) DEFAULT; NECESSARYFORLESSEE LIABILITY. No cause ofaction shall accrue

against a lessee with respect to the lessee’s obligations under a rent-to-own

wpon
agreement except @Q@mﬁa@efaul}(\ rnd -f’\Q MP(%HM at u - DC&EE\E >

— i) of i Moo o et of
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(3) NOTICE OF DEFAULT; GENERAL REQUIREMENT.I }é a condition precedent to
bringing an action against a lessee arising out of the lessee’'s default, a
rental-purchase company shall provide a written notice of the default and of the
right to cure the default to the lessee. The notice shall specify the default and the
action required to cure the default and shall inform the lessee that if the default is
not cured within 15 days after the notice is given the rental-purchase company will

have the right to bring an action against the lessee.

(4) NOTICE OF DEFAULT; EXCEPTION. 4\g#¥i¥ : g rental-purchase
company is not required to provide a notice of default and right to cure as a condition
precedent to bringing an action against a lessee if each of the following occurred twice
during the 12 months before the date of the current default with respect to the same
rent-to-own agreement:

() The lessee was in default.

(b) The rental-purchase company gave the lessee written notice of the default
and of the lessee’s right to cure under sub. (3).

(c) The lessee cured the default.

(5) REQUEST FOR VOLUNTARY SURRENDER OF PROPERTY. A rental-purchase
company may request the voluntary return or surrender of rental property prior to
the declaration of a default and the sending of written notice of default and right to

[

cure. A request under this subsection is subject to the requirements of s. 435.60¢

s 35.608 Rental-purchase company collection practices. In attempting
=97, e

to recover possession of rental property or to collect past—due/rental payments or
other charges owed under a rent-to-own agreement, a rental-purchase company

may not do any of the following:

J
5
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(1) Useor Force. Use or threaten to use force or violence to cause physical harm

(2) CRIMNAL PROSECUTI ON. Threaten criminal prosecution, unless the
rental-purchase company reasonably believes, in good faith, that the lessee has
violated a law of this state and, as a result of the violation, is subject to penalties
including a fine or imprisonment or both and the rental-purchase company intends
to seek the filing-of criminal charges against the lessee.

(3) DiIsCLOSURE OF FALSE | NFORMATI ON.  Disclose or threaten to disclose
information adversely affecting the lessee’s reputation for creditgwrorthiness with
knowledge or reason to know that the information is false.

(4) CowuNI CATION W TH LESSEE' S EMPLOYER. Initiate or threaten to initiate

subsection does not prohibit a rental-purchase company from communicating with

a lessee’s employer solely to verify employment status or earnings or to determine
if the employer has an established debt counseling service or procedure.

(5) Di SCLOSUREOFI NFORMATI ONREGARDI NGADI SPUTEDDEBT.  Discloseorthreaten
to disclose information concerning the existence of a debt known to be reasonably
disputed by the lessee without disclosing the fact that the lessee disputes the debt.

(6) HARASSMENT. Communicate with the lessee or a person related to the lessee
with such frequency or at such unusual hours or in such a manner as can reasonably
be expected to threaten or harass the lessee or engage in any other conduct which can
reasonably be expected to threaten or harass the lessee or a person related to the

lessee.
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1 (7) USE OF OBSCENE ORTHREATENING LANGUAGE. Use obscene or threatening

2 language in communicating with the lessee or a person related to the lessee.

3 (8) USE OFTHREAT TO ENFORCE FALSE RIGHT. Threaten to enforce a right with

4 knowledge that the right does not exist.

5 (9) Use OF FALSE PROcESS. Use a communication which simulates legal or
/ 6 judicial process or which gives the appearance of being authorized, issued or

approved by a government, government agency or attorney-at-law when it is not.

(10) USE OF THREAT TO SUE. Threaten to file a civil action against the lessee.
$he civl tthon 16 of o FYpC Pt e rentil ~puchase cans ey Blles nless T cenelperchent ST
e n

unless Wﬁiﬁﬂiﬂ the regular course of business or {is

o0

e el action

435.701 Civil actfons-and djfgn,ses. (1) LiABILITY, GENERALLY Except as

- v o & (o (@
@ provided under su (2%’:;1

ntal—bﬁmréhase company that violates any provision of

13 this chapter is liable to a lessee damaged as a result of that violation for the costs of

14 the action and for reasonable attorney fees as determined by the court, plus an
15 amount equal to the greater of the following:
16 (a) The actual damages, including any incidental and consequential damages,
17 sustained by the lessee as a result of the violation.
18 (b) An amount equal to 25% of the total amount of payments due in one month
19 under the lessee’s rent-to-own agreement, except that liability under this
20 paragraph may not be less than $100 nor more than $1,000. i%ce(oJr 5 Emyzéed in s, (?5);"9
S S W
21 (2) LIABILITY; CERTAIN VIOLATIONS. M a rebisbo=tncagreemémiiolates s.
". M /) .. UAAQ_{' ‘K/ét‘&ka'o‘om “P\MW+ - u’()“»‘(
22 435.403, the lessee shalibe et retain the rental property/without obligation
—— y TN
i D @ et
Cﬁ/ to pay j}ﬂ,x%mou nt and &Jrecover aiy sﬁ&nts/pal o the rental-purchase company

@aé@f

24 @ma'the transaction. W W\-}
AupcHOTRE T
&Mﬁbﬂs, DEFZOSESAND aw;%
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1 (3) CLAss acTioN. In the case of a class action, a rental-purchase company that
2 violates this chapter is liable to the members of the class in an amount determined
3 by the court, except that the total recovery for all lessees whose recovery is computed
4 pursuant to sub. (1) (b) may not exceed $100,000 plus the costs of the action and
5 reasonable attorney fees as determined by the court. In determining the amount to
6 award under this subsection, the court shall consider, among other relevant factors,
7 the amount of actual damages sustained by members of the class, the frequency and
8 persistence of violations by the rental-purchase company, the resources of the
9 rental-purchase company, the number of persons damaged by the violation, the
10 presence or absence of good faith on the part of the rental-purchase company, and
11 the extent to which the violation was intentional.
12 (4) DEFENSE; ERROR NOTIFICATION AND CORRECTION. A rental-purchase company
13 is not liable for a violation of this chapter resulting from an error by the
14 rental-purchase company if, within 60 days after discovering the error, the
15 rental-purchase company notifies the lessee of the error and makes any adjustments
16 necessary to correct the error.
17 (5) DEFENSE; UNINTENTIONAL ERROR. A rental-purchase company is not liable
18 for a violation of this chapter if the rental-purchase company shows by a
19 preponderance of the evidence that the violation was not intentional, that the
20 violation resulted from a bona ﬁgg..em: notwithstanding the maintenance of
Cp procedures reasonably Wd these errors and that the rental-purchase
. 22 company has acted to correct the error. A bona fide error under this subsection
23 includes a clerical error, an error in making calculations, an error due to computer

24 malfunction or computer programming, or a printing error.
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1 (%)) NECESSARY PARTIES. If more than one lessee is a party to the same
2 rent-to-own agreement, all of the lessees that are parties to the rent-to-own
3 agreement shall be joined as plaintiffs in any action under sub. (1) and the lessees

are entitled to only a single recovery under sub. (1).

% LIABILITY FOR MULTIPLE VI QLATIONS. Multiple violations of this chapter in \

connection with the same rent-to-own agreement shall only entitle the lessee to a :

: v !
single recovery under sub. (1), except that a violation of s. 435.608% that occurs after =

5

8 recovery has been granted with respect to that rent-to-own agreement may entitie/’
9 the lessee to an additional recovery under sub. (1). T T

10 435.702 Limitation 01;1 V;E:tibﬁr;’s. An actioﬁ _Br;)ught by a lessee under this

11 chapter shall be commenced within one year after the date on which the alleged

12 violation occurred, 2 years after the date on which the rent-to-own agreement was

13 entered into, or one year after the date on which the last payment was made under

14 the rent-to-own agreement, whichever is Iater.%

SEC 7. A/oms tat,

15 ine3wafter-that-lins-instrt
2

TNy
16 W) SUBM SSION OF PROPOSED RULES GOVERNI NG REGI STRATION OF

17 RENTAL- PURCHASE COVPANI ES. No later than the first day of the 3rd month beginning

18 after publication, the department of financial institutions shall submit in proposed

19 form tl}}e ru S governing registration of rental-purchase companies under section
(=2

g @ 435.301)of the statutes, as created by this act, to the legislative council staff under
E 2D section 227.15 (1) of the statutes.!& ' A

er-that-hne : e

(22) G2Pagest589, iFciare

23 M) RENT—TO—OWNJ;;GR%ENEI\I‘I’S. The treatment of sections 409.104 (12m),
M -4

v o
24 421.202 (Tm), W&W 435.102 to 435.201, WRp-Ap346
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70l 4

435.401 to435. of the statutes first applies to rent-to-own agreements entered
/

into on the effective date of this subsection.

() REGIS?RATION OF RENTAL-PURCHASE COMPANIES. T hetreatmentofsections

240> 1) and chapter 435 of the statutes
i e m
(0.7, irst day o bth

haont o Sechon 43S, Jou of Hha
WaiVers Clered jnle 0 fhe Q&c%/l/{

(&)%nr‘r‘f WRTVEES, /IQ_ Lrex

| Stk b apphee fus Ma ‘
c(ale of Phs snbstetn e
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Under current lawy a consumer credit transaction that is entered into for
personal, family or hgusehold purposes is generally subject to the Wisconsin
Consumer Act (consugner act). The consumer act grants consumers certain rights
and remedies and c¢ntains notice and disclosure requirements and prohibitions
relating to consumer credit transactions. Currently, a consumer lease that has a
term of more than & months is among the consumer credit transactions that are
subject to the consumer act. In addition, the consumer act applies to any other
consumer lease, if the lessee pays or agrees to pay at least an amount that is
ubstantially equal to the value of the leased property and if the lessee will become,
org for not more than a nominal additional payment has the option to become, the
owner of the leased property.
This bill exempts certain consumer leases fr fm the consumer act and creates
a new chapter for the purpose of regulating these leases and the businesses that rent

property to individuals under these leases. The primary aspects of the bill are as
follows:

Scope

as any person who regularly provid
rent—to—own agreements and to who
a partlcular rent-to—own agreeme

the agreement has an initial term of #months or l¢ss and is automatlcally renewable
with each payment after the initial term; the agreement does not require the lessee
to renew the agreement beyond the initial term{and the agreement permits, but does
not require, the lessee to acquire ownership of the personal property. Under the bill,
a rent-to-own agreement is not subject to any laws relating to a security 1nterest or
lease under the umform commercial code.
Certain transactions are spec\l?lcally excluded, however, from the /chapter
aledin-iepyThese exclusions include a lease or bailment of personal property
that is incidental to the lease of real property;% credit sale, as defined in the federal
consumer credit protection Iawsi(é and a motor vehicle lease.

Administration

The bill requires every rental-purchase company doing business in this state
to register with the department of financial institutions (departm‘é:lt) and pay a
registration fee. The bill permits the department to examine the books and records
of a rental-purchase company to determine compliance with the new chdpter. The
department may suspend or revoke a rental-purchase company’s registration if the
rental-purchase company violates the new chapter and the violation is not isolated
or inadvertent, if the rental-purchase company fails to pay the registration fee or if
the department becomes aware of a fact that would be grounds for the department’s
refusal to honor the rental-purchase company’s registration, If certain conditions

v



are satisfied, a rental-purchase company may appeal an order of the department
that suspends or revokes the rental-purchase company’s registration.

Provisions of rent-to-own agreements

The bill requires every rent-to-own agreement to contain all of the following
proviswns, to the extent applicable:
(8) A description of the rental property. v

2 ™) The cost of purchasing the rental property on the date on which the
rent-to-own agreement is executed.

3 ®) A statement indicating that it may cost less to purchase the rental property
from a retailer other than the rental-purchase company.

¥{d) The amount of the periodic rental payment.

5/@) The amount of any payment due at the time that the rent-to-own
agreement is executed or that the rental property is delivered.

b’ﬁ'} The total dollar amount, total number and due dates of all rental payments
necessary to acquire ownership of the rental property.

7@) A statement indicating that the total dollar amount of all rental payments
necessary to acquire ownership does not include other, separately identified, charges
that the rental-purchase company may assess.

Q/’(]’l) A summary of the lessee’s early purchase option.

q 'G) A description of the lessee’s responsibility in the event of theft of or damage

to the rental property.
10/(3) A description of the service and maintenance responsibilities/g statement
regarding any warranty that covers the rental property.

/) '(k) A statement that the lessee may terminate the rental-purchase agreement
at any time, without penalty, by surrendering the rental property in good repair and
paying any past-due rental payments, fees and charges.

(2 (L) A description of the lessee’s right to reinstate the rental-purchase
agreement.

(3 ’Gn) A stattment indicating that the lessee does not own the rental property and
will not own the property until exercising an earl&chase option or making all
rental payments necessary to acquire ownership.

The bill also prohibits certain provisions from being placed in a rent-to-own

agreement. For example, under the bill, a rent—-to—own agreement may not include

; a confession of judgment, a provision granting the rental-purchase company a
Wﬁmr Security interest m/other than the rental property, a provision granting the

rental-purchase company permission to enter the lessee’s premises or commit a
breach of the peace in repossessing the rental property, a waiver of any defense or
counterclaim or any provision of the new chapter, a provision requiring rental
/ payments tota]iifg more than the total dollar amount of all rental payments
necessary to acquire ownership or a provision requiring the purchase of insurance
from the rental-purchase company to insure the rental property. Several of these
prohibitions are similar to prohibitions contained in the consumer act.
Disclosure

All required provisions of a rent-to-own agreement must be clearly and
conspicuously disclosed to the lessee in at least zppoint standard type on the face of

ew&«
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the rent-to-own agreement. As under the consumer act, under the bill the
rental-purchase company must provide the lessee, or one lessee if there are multiple
lessees under the same agreement, with a copy of the executed rent-to-own
agreement. In addition, upon the request of a lessee, a rental-purchase company
must provide the lessee with a receipt for any payment made by the lessee. Under
the consumer act, a payment receipt must be provided without request, unless the
method of payment itself is e‘x;idence of payment. With certain exceptions, upon the
request of a lessee, a rental-purchase company must also provide the lessee or a
person designated by the lessee with a copy of the lessee’s payment history.

Related transactions

Under the bill, a rental-purchase company must offer an early-purchase
option to a lessee and may offer a liability waiver to a lessee. The terms of a liability
waiver and the fact that the lessee is not required to purchase the waiver must be
disclosed to the lessee in writing. The fee for the liability waiver may not equal more
than 10% of the rental payment due under the rent-to-own agreement.

Marketing activities

With certain exceptions, the bill requiresa rental—purchase company to display
a card or tag on or next to any property offered for rent, indicating whether the
property is new or used and indicatingthe cash price of the property, the amount of
the rental payment and the term over which the rental payment must be made and
the total number and total dollaramount of all rental payments necessary to acquire
ownership of the property. In #ddition, a rental-purchase company must ensure that
an advertisement for a rent—-to—own a e%ment that refers to the amount of a
payment for any propertyﬂ/and,{the right to acauire ownership of that property,"a/lso
states that the advertisement is for a rent-to-own agreement and that the lessee
does not acquire ownership of the property if the lessee fails to make all rental
payments necessary to acquire ownership. The advertisement must also include the
total number and total dollar amount of all rental payments necessary to acquire
ownership of the property The provisions relating to advertising, however, do not
apply to an in-store display or an advertisement published in the yellow pages or
similar business directory. The consumer act does not contain a similar provision
regulating the manner in which consumer credit is marketed, although the
consumer act does prohibit false, misleading and deceptive advertising of certain
products.

Similar to the consumer act, the bill prohibits a rental-purchase company from
inducing an individual to enter into a rent-to-own agreement by giving or offering
to give the individual a rebate or discount in consideration of the individual’s giving
the rental-purchase company the names of prospective lessees, if the earning of the
rebate or discount is contingent upon the occurrence of any event that takes place
after the time that the individual enters into the rent-to-own agreement. However,
the bill specifically allows a rental-purchase company to give or offer to give a rebate
or discount to a current lessee, in consideration of the lessee’s giving the
rental-purchase company the names of prospective lessees.
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Right to reduced amount of rental payments and right to/meinstatement

Under the bill, if a lessee who has paid more than of the total number
of rental payments necessary to acquire ownership provides the rental-purchase
company with reasonable evidence that the lessee’s monthly income is reduced by at
least 25% due to certain specified events, the rental-purchase company must reduce
the amount of each rental payment by the same percentage that the lessee’s monthly
income is reduced or by 50%, whichever is less. The events that may trigger a
reduced rental payment are pregnancy, disability, an involuntary job loss or an
involuntary reduction in the amount of hours worked or wages earned by the lessee.
The reduced rental payment must remain in effect Mntﬂ the lessee’s monthly
income is no longer reducedfand a rental-purchase company may reasonably require
continuing evidence of reduced monthly income. In order to compensate for the
reduced amount of the rental payments, a rental-purchase company may increase
the total number of rental payments necessary to acquire ownership of the rental
property. However, a rental-purchase company may not increase the total dollar
amount of rental payments necessary to acquire ownership, or the amount of any
single rental payment, to greater than the amount initially disclosed in t
rent-to-own agreement. The consumer act does not contain any simila proyisions.

The bill also grants a lessee the right to reinstate a terminated r
agreement, as long as the lessee returned the rental property within
termination and not more than 21 days have passed since the return date or, if the
lessee paid at least two-thirds of the total number of rental payments necessary to
acquire ownership, not more than 45 days have passed since the return date. A
rental-purchase company may require the payment of a $5 reinstatement fee, all
past-due rental charges and any applicable late fees as a condition of reinstatement.
Upon reinstatement, a rental-purchase company must provide a lessee with the
same rental property, if available and in the same condition as when it was returned,
or with comparable quality rental property.

Default and right to cure /ge\lé“

The bill establishes a notice procedure similar to that contained in the
consumer act that a rental-purchase company may follow if a lessee{defaults under
a rent-to-own agreement. The bill defines “default” as a material breach of the
rent-to-own agreement or a failure to return rental property within X days after the
expiration of the term for which the last payment was made. Before giving a lessee
a notice of default, a rental-purchase company may first request the lessee to
voluntarily surrender the applicable rental property. However, as under the
consumer act, with certain exceptions, in order to file an action against a lessee
arising out of the lessee’s default, a rental-purchase company must give to the lessee
a written notice of the default and of the lesserg§right, within 15 days after receiving
the notice, to cure the default. Under the billgcﬁ): notice must specify, among other
things, the actions required to cure the default, although, unlike the consumer act,
the bill does not indicate what actions are required or permitted. As in the consumer
act, if the lessee received a similar notice and cured the applicable default at least

twice during the year preceding the current default, under the bill the

Qe
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rental-purchase company is not required to provide the written notice of default and
right to cure as a condition of filing an action.

Collections practices

Under the bill, a rental-purchase company may not do any of the following in
attempting to recover rental property or collect amounts owed under a rent-to-own
agreement:

(a) Use or threaten to use force or violence.

(b), , Disclose or threaten to disclose false information relating to the

cred%yorthiness of the lessee.
¢) Disclose or threaten to disclose a debt that is disputed by the lessee without
disclosing the fact that the debt is disputed.

(d) Harass or threaten the lessee or a relative of the lessee.

(e) Use obscene language in communicating with the lessee or a relative of the
lessee.

(f) Threaten to enforce a right with knowledge that the right does not exist.

(g) Use a communication that falsely simulates legal, judicial or governmental
process.

(h) Threaten to file an action against the lessee, unless the action is of a type
that the rental-purchase company files in the regular course of business or unless
the rental-purchase company intends to file the action.

In addition, a rental-purchase company may not threaten criminal
prosecution, unless the rental-purchase company reasonably believes, in good faith,
that the lessee has committed a crime and the rental-purchase company intends to
seek the filing of criminal charges against the lessee. A rental-purchase company
also may not communicate with a lessee’s employer, except to verify employment
status or earnings, to determine whether the employer has established a debt
counseling procedure or to give effect to an assignment of earnings. Similar
provisions regarding debt collection are also contained in the consumer act, except
that, with certain exceptions, the consumer act also prohibits a creditor from

diselesing to another person information affecting al/customer’s reputation, if the
@dl%knows or has reason to know that’ the person has no legitimate business
need

the information.
Remedies, defenses and statute of limitations /@

With certain exceptions, a renta=purchase c any that violates the new
chapter is liable to a lessee damaged as a result-of the violation for the greater of
$100; the amount of actual damages sustai as aresult of the violation, including
incidental and consequential damagesgor an equal to 25% of the total
amount of payments due in one month under the lessee’s rent-to-own agreement,
up to $1,000. A rental-purchase company is also liable for the costs of the action and
reasonable attorney fees. However, if a rental-purchase company includes a
prohibited provision in a rent-to-own agreement, these remedies do not apply In
this case, the rental-purchase company must surrender to the lessee the rental
property and any amounts paid under the rent-to-own agreement. With certain
limited exceptions, multiple violations in connection with the same rent-to-own
agreement only entitle the lessee to a single recovery, The bill also caps the total
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liability of a rental-purchase company under a class action at $100,000 plus costs
and reasonable attorney fees.

The bill establishes two defense{to a rental-purchase company’s liability. First,
a rental-purchase company is not liable for any violation resulting from an error of
the rental-purchase company if, within 60 days after discovering the error, the
rental-purchase company notifies the lessee of the error and makes necessary
adjustments to correct the error. Second, a rental-purchase company is not liable
for any violation that the rental-purchase company shows, by a preponderance of the
evidence, was unintentional and resulted from a bona fide error that the
rental-purchase company has acted to correct and that took place notwithstanding
the maintenance of procedures reasonably adopted to avoid the error. The bill
specifies that a bona fide error includes a clerical error, an error in making
calculations, and error due to computer malfunction or computer programming or a
printing error. The consumer act does not contain similar defenses.

An action brought by a lessee for a violation of the new chapter must be
commenced within one year after the date of the violation,  years after the datejthe
rent-to-own agreement was entered into or one year after the date of the [last
payment, whichever is later. This provision is generally the same as that under the
consumer act.

For further information see the state fiscal estimate¢, which will be printed as

an appendix to this bill. O
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intends to acquire ownership of the rental property, the lessee may be able to
purchase similar property from a retailer at a lower cost, if the lessee is able to pay

for the property in full or is able to obtain credit to finance the purchaseﬁh./@/

o7 T

435.b communication of payment history to third parties. Upon the
_ doring te deref ar ineclToA
written request of a lessee, made¢no later than one year after the expizationfof a

Q
rent-to-own agreement, ental-purchase company shall provide a written

statement to any person designated by the lessee,” showing the lesee’s payment
history under the rent—-to—own agreemen
o Y715 —_ \_D
Ty . ( 7 reduced inome
(\!ied weed g SR

LeD :
435.6& R2Auétion dPrental payment§ due to . (1) REDUCTION

PeerobTT N GIV D)
IN AMOUNT OF}RENTAL PAYMENTS; (EVIDENCE @RHARIRTE®) (a) Reduction in amount of
; /
rental payments. If a lessee’s monthly income is reduced by 25% or more due to

pregnancy, disability, iy involuntary job loss or My involuntary reduction in the

esiodie

amount of hours wo ed.o$ages earned, the renté@chase company shall reduce
the amount of each/rentalgayment due under the rent-to-own agreement by the

same percentage that the lessee’s monthly income is reduced or by 50%, whichever

is less, for the period of time during which the lessee’s income is reduce/ This
L v
subsection only applies if all of the following are satisfied:
o Jl:t
1. The total number ofg\r"éfi‘tél’ payments made by the lessee under-the

Iy ‘Cu\;}y_

rent-to-own agreement equals more than 50% of the total number og(i-eﬁtﬁl"

payments necessary to acquire ownership of the rental property,
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2. The lessee has provided the renchase company with reasonable

evidence of the amount and cause of the reduction in the lessee’s monthly income.

Gecene lion I0 i0Come ) .
(b) Evidg_n_gg_g{)’continued stip! At Teasonableintervals after reducing the

e Ko

amount of ajrental payment under par. (a), a rentglphrchase company may require
the lessee to provide evidence of the lessee’s monthly income and evidence that the

cause of the reduction in the lessee’s.menthly income has not abated.

@IobY
(2) | NCREASE IN NUMBER OF RENTAL PAYMENTS. EXceptas provided in sub. (4), if
10T
a renfal-parchase company reduces the amount Ofa,E'enfél payment ujili}ssub. (1)
ne&e

(a), the rentgI-prchase company may increase the total number offrental payments

necessary to acquire ownership of the rental property.
‘mbrc - - -
(3) INCREASE IN AMOUNT OF/RENTAL PAYMENTS. Ejzﬁ%prowded in sub. (4), if
nedw

a ren@xrchase company reduces the amount ofa entéif}aayment under sub. (1)
u

lly restored, the rent@\
A

purchase company may increase the amount of each ental payment due after the

(a) and if, subsequently, the lessee’s monthly income i

date th\gt the lessee’s monthly income is fully restored.

(4) LI M TATI ON ONINCREASES. Ifa rent@xrchase company, under sub. (2) or (3),
increases the amount or numbe \Osz:ntal payments due under a rent-to-own
agreement, the increase only affects the rights or duties of the lessee to the extent
authorized in sub. (2) or (3). No rent@l-piirchase.company, acting under sub. (2) or
(3), may increase the total dollar amount ofjrental payments necessary to acquire
ownership of the rental property, or the amount of yment, to greater than
the amount disclosed in the rent-to-own agreement.

(5) ReQu ReDnoOTI CES. A rent @rchase company shall provide a lessee with

all of the following:
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A erhoiC
amount of aXrental payment under sub. (1) (a) before the date

)7 s
i

payment is due. i

CoF papments

(b)/%I’I(!CREASE INN R Written notice of any increase in
the total number of X ntal payments under sub. (2) no later than 15 days after the

ren@rchase company determines to increase the total number of e

)
payments. jﬁﬁw eS) — el
VA OF PAYrtATS.
(c) ANCREASE IN AMOUNT Written notice of any increase in the
vg@ J/

amount of asrental payment under sub. (3) before the date §H# rst increased

BB} payment is due.




1999-2000 DRAFTING INSERT LRB—4219/1insC
FROM THE RIM...:...
LEGISLATIVE REFERENCE BUREAU

INSERT 20-1
(06

435.66‘6 Assignment of earnings. IRREVOCABLE ASSIGNMENT OF EARNINGS
PROHI BI TED. No rental-purchase company may take or arrange for an assignment of
earnings of an individual for payment or as security for payment of an obligation
arising out of a rent-to-own agreement unless the assignment is revocable at will
by the individual.

REVOCABLE ASSI GN\WENT OF EARNINGS; TERM  Notwithstanding s. 241.09, a
revocable assignment of earnings that is entered into for payment or as security for
payment of an obligation arising out of a rent-to-own agreement shall be considered
to be renewed for a term not to exceed 6 months if all of the following apply:

(a) The original assignment of earnings contains a conspicuous notice of the
right of the individual whose earnings are assigned to revoke the assignment.

(b) The rert d -purchase company, before expiration of the assignment of
earnings, provides a notice to the individual whose earnings are assigned,
conspicuously stating that the assignment of earnings is revocable and that the
assignment will continue in effect for not more than 6 additional months, unless the
rental-purchase company receives notice of revocation.

(¢) The individual whose earnings are assigned does not revoke the

assignment.

led D>
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Senator Chvala:

The attached bill is not identical to the rent-to-own provisions contained in
Assembly Amendment 2 to Assembly Substitute Amendment 1 to AB-131 (budget
amendment). | was able to devote more time to the bill than | was able to devote to
drafting the budget amendment. As a result, the bill is more refined and consistent
with current drafting style. | have tried to make all changes consistent with my
understanding of the underlying intent. In particular, please note the following:

1. The budget amendment excluded a rent-to-own agreement from the Wisconsin
Consumer Act&consumer act) and also specifically exempted a rent-to-own agreement
from certain definitions under the consumer act. Because the exclusion makes these
definitional exemptions unnecessary, the bill does not contain the definitional
exemptions. In addition, it ﬁppears as though, under the budget amendment, the

J assignment~of~‘éarnings provision of the consumer act actually was intended to apply
to a creditor under a rent-to-own agreement. See proposed s. 435.602 (4)in the budget
amendment. Rather than make the exclusion from the consumer act ambiguous, the
bill creates an assignment of earnings provision that specifically applies to the
rent-to-own chapter. See proposed s. 435.606. v

2. The budget amendment specified several transactions that were specifically
excluded from the rent-to-own chapter. See proposed s. 435.102 (2) in the budget
axr‘}endment. However, the definition of “rent-to-own agreement” itself eliminates
three of these excluded transactions from the rent-to-own chapter. As a result, the list
of excluded transactions in proposed s. 435.102 (2) is shorter than the list contained
in the budget amendment.

3. The registration requirement in the bill raises two issues. First, the bill does not
permit the department of financial institutions (DFI) to deny a rental-purchase
company'’s registration. The bill does not require DFI to review a registration and does
not specify any standards for DFI to apply when a rental-purchase company submits
a registration. Although the bill, in proposed s. 435.304 (1) (b), permits DFI to suspend
or revoke a registration if the department becomes aware of a fact that “would have
warranted the department’s refusal to honor the registrationy”, it is unclear what facts
meet this requirement.

Second, the bill permits a rental-purchase company to operate for 30 days before
registering. Although this procedure is similar to registration language contained in
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the consumer act, the procedure may cause difficydties in enforcement. You may want
to consider requiring a rental-purchase company to obtain a valid registration before
conducting business in this state and allow a gransitional period of 30 days after the
bill's effective date for existing rental-purchase conpanies to register.

4. The bill makes the administrative review proeedure in proposed s. 435.304 (2) (c)
consistent with s. 227.42 (1), stats., by requjring all conditions under s. 227.42 (1) (a)
to (d) to be satisfied in order for a contested{hearing to be held.

5. The budget amendment contained a liability exemption for any advertiser that
runs a rent-to-own agreement advertisement that violates proposed s. 435.502 (1).
The bill clarifies that the requirements of s. 435.502 (1) only apply to a rental-purchase
company. Thus, the bill eliminates the liability exemption.

6. The budget amendment required a rent-to-own advertisement to state “that the
lessee does not acquire ownership of the property if the total dollar amount of payments
necessary to acquire ownership is not paidy’, The bill uses uniform terminology and,
as a result, under the bill this disclosure refers to the lessee failing to make “all periodic
rental payments or other payments necessary to acquire ownership/.(’/ Please let me
know if this disclosure is not sufficient.

7. Please review proposed s. 435.603, regarding reduced periodic rental payments
due to reduced income. It w&s unclear whether you intefd the eligibility requirement
in proposed s. 435.603 (1) (a) 1. to refer to 50% of the total dollar amount or of the total
number of periodic rental payments necessary to acquire ownership. The bill requires
a lessee to have paid more than 50% of the total number of periodic rental payments.

Proposed s. 435.603 requires a reduction in monthly income. The submitted
- language did not specify a time-frame for measuring the required reduction.

N Proposed s. 435.603 (3) clarifies that a rental-purchase company may restore the
v /"ax'nbﬁn‘t/}periodic rental payments due if the lessee’s income is fully restored.

The submitted language did not require any notification of a change in the amount
or number of periodic rental payments under proposed s. 435.603. The bill requires a
rental-purchase company to notify a lessee of these changes and requires written
notification if the change is an increase in the amount or number of periodic rental
payments. See proposed s. 435.603 (5). Let me know if this provision is not consistent
with your intent.

8. The budget amendment prohibited the use of force or violence against a lessee’s
dependents when attempting to collect a debt. In order to remain consistent with other
provisions, the bill refers, ingvstead, to any person related to a lessee. See proposed s.
435.605 (1).

With certain exceptions, the budget amendment also prohibits a rental-purchase
company from communicating with a lessee’s employer “except as permitted by
statuteXy This type of overbroad reference is not allowed under Joint rule 52 (6). As
a result, the bill eliminates this language. See proposed s. 435.605 (47,

The bill also clarifies the prohibition against threatening to sue a lessee. Please
review proposed s. 435.605 (10), as compared with proposed s. 435.602 (10) in the
budget amendment.
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9. The bill does not specify a penalty that applies to a rental-purchase company that
engages in business without a required registration. Without a specific penalty, this

violation is subject to a fﬁffé’&u-z:e of up to $200 under s. 939.61, stats.
éYQ

10. The bill contains a onth delayed effective date, in order to allow DFI time
to promulgate the rules réquired under the bill. Under the bill, DFI must submit
proposed rules no later than the first day of the third month beginning after
publication. An eight-month or twelve-month delayed effective date, along with a
six-month time period for the submission of proposed rules, may be more feasible.

Robert J. Marchant

Legislative Attorney

Phone: (608) 261-4454

E-mail: Robert.Marchant@legis.state.wi.us
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AN ACT to create 409.104 (12m), 421.202 (7m) and chapter 435 of the statutes;
relating to: regulating rental-purchase companies and granting rule-making

authority.

Analysis by the Legislative Reference Bureau

Under current law, a consumer credit transaction that is entered into for
personal, family or household purposes is generally subject to the Wisconsin
Consumer Act (consumer act). The consumer act grants consumers certain rights
and remedies and contains notice and disclosure requirements and prohibitions
relating to consumer credit transactions. Currently, a consumer lease that has a
term of more than four months is among the consumer credit transactions that are
subject to the consumer act. In addition, the consumer act applies to any other
consumer lease, if the lessee pays or agrees to pay at least an amount that is
substantially equal to the value of the leased property and if the lessee will become,
or for not more than a nominal additional payment has the option to become, the
owner of the leased property.

This bill exempts certain consumer leases from the consumer act and creates
a new chapter for the purpose of regulating these leases and the businesses that rent
property to individuals under these leases. The primary aspects of the bill are as

follows:
Scope @)

The bill regulates the activities of a rental-purchase company, which is defined
as any person who regularly provides the use of personal property through
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rent-to-own agreements and to whom rental payments are initially payable under
a particular rent-to-own agreement. With certain exceptions, an agreement
gualifies as a rent-to-own agreement under the bill if, among other things, the
rental property is to be used primarily for personal, family or household purposes;
the agreement has an initial term of four months or less and is automatically
renewable with each payment after the initial term; the agreement does not require
the lessee to renew the agreement beyond the initial term; and the agreement
permits, but does not require, the lessee to acquire ownership of the personal
property. Under the bill, a rent-to-own agreement is not subject to any laws relating
to a security interest or lease under the Uniform Commercial Code.

Certain transactions are specifically excluded, however, from the new chapter.
These exclusions include a lease or bailment of personal property that is incidental
to the lease of real property; a credit sale, as defined in the federal consumer credit
protection laws; and a motor vehicle lease.

Administration

The bill requires every rental-purchase company doing business in this state
to register with the department of financial institutions (department) and pay a
registration fee. The bill permits the department to examine the books and records
of a rental-purchase company to determine compliance with the new chapter. The
department may suspend or revoke a rental-purchase company'’s registration if the
rental-purchase company violates the new chapter and the violation is not isolated
or inadvertent, if the rental-purchase company fails to pay the registration fee or if
the department becomes aware of a fact that would be grounds for the department’'s
refusal to honor the rental-purchase company’s registration. If certain conditions
are satisfied, a rental-purchase company may appeal an order of the department
that suspends or revokes the rental-purchase company'’s registration.

Provisions of ren t-to-own agreements

The bill requires every rent-to-own agreement to contain all of the following
provisions, to the extent applicable:

(1) A description of the rental property.

(2) The cos v purchasing the rental property on the date on which the
rent-to-own agreement is executed.

(3) A statement indicating that it may cost less to purchase the rental property

from a retailer other than the rental-purchase company.
(4) The amount of the periodic rental payment. 5 W“‘”;
(5) The amount of any payment due i the rent-to-own

agreement is executed or thai-the rental property is delivered.

(6) The total dollar amount, total number and due dates of all rental payments
necessary to acquire ownership of the rental property.

(7) A statement indicating that the total dollar amount of all rental payments
necessary to acquire ownership does not include other, separately identified, charges
that the rental-purchase company may assess.

(8) A summary of the lessee’s early purchase option.

(9) A description of the lessee’s responsibility in the event of theft of or damage
to the rental property. '



1999 — 2000 Legislature -3-— LRB-4219/1

N . RJIM:kmg:hh&;jf
‘___—/’————-—/_’
(10) A W service and maintenance Tesponeibi

statement regarding any warranty that covers the rental property.

* (11) A statement that the lessee may terminate the rental-purchase agreement
at any time, without penalty, by surrendering the rental property in good repair and
paying any past-due rental payments, fees and charges.

(12) A description of the lessee’s right to reinstate the rental-purchase
agreement.

(13) A statement indicating that the lessee does not own the rental property
and will not own the property until exercising an early-purchase option or making
all rental payments necessary to acquire ownership.

The bill also prohibits certain provisions from being placed in a rent-to-own
agreement. For example, under the bill, a rent-to-own agreement may not include
a confession of judgment, a provision granting the rental-purchase company a
security interest in property other than the rental property, a provision granting the
rental-purchase company permission to enter the lessee’s premises or commit a
breach of the peace in repossessing the rental property, a waiver of any defense or
counterclaim or any provision of the new chapter, a provision requiring rental
payments totaling more than the total dollar amount of all rental payments
necessary to acquire ownership or a provision requiring the purchase of insurance
from the rental-purchase company to insure the rental property. Several of these
prohibitions are similar to prohibitions contained in the consumer act.

Disclosure
All required provisions

of a rent-to-own agreement must be clearly and
conspicuously disclosed to the lessee in at least eight-point standard type on theface
of the rent-to-own agreement. As under the consumer act, under the bill¢the
rental-purchase company musg provide the lessee, or one lessee if there are multiple
lessees under the same agreement, with a copy of the executed rent-to-own
agreement. In addition, upon the request of a lessee, a rental-purchase company
must provide the lessee with a receipt for any payment made by the lessee. Under
the consumer act, a payment receipt must be provided without request, unless the
method of payment itself is evidence of payment. With certain exceptions, upon the
request of a lessee, a rental-purchase company must also provide the lessee or a
person designated by the lessee with a copy of the lessee’s payment history.

Related transactions

Under the bill, a rental-purchase company must offer an early-purchase
option to a lessee and may offer a liability waiver to a lessee. The terms of a liability
waiver and the fact that the lessee is not required to purchase the waiver must be
disclosed to the lessee in writing. The fee for the liability waiver may not equal more
than 10% of the rental payment due under the rent-to-own agreement.
Marketing activities

With certain exceptions, the bill requires a rental-purchase company to display
a card or tag on or next to any property offered for rent, indicating whether the
property is new or used and indicating the cash price of the property, the amount of
the rental payment and the term over which the rental payment must be made and
the total number and total dollar amount of all rental payments necessary to acquire
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ownership ofthe property. In addition, a rental-purchase company must ensure that
an advertisement for a rent-to-own agreement that refers to the amount of a
payment for any property, and to the right to acquire ownership of that property, also
states that the advertisement is for a rent-to-own agreement and that the lessee
does not acquire ownership of the property if the lessee fails to make all rental
payments necessary to acquire ownership. The advertisement must also include the
total number and total dollar amount of all rental payments necessary to acquire
ownership of the property. The provisions relating to advertising, however, do not
apply to an in-store display or an advertisement published in the yellow pages or
similar business directory. The consumer act does not contain a similar provision
regulating the manner in which consumer credit is marketed, although the
consumer act does prohibit false, misleading and deceptive advertising of certain
products.

Similar to the consumer act, the bill prohibits a rental-purchase company from
inducing an individual to enter into a rent-to-own agreement by giving or offering
to give the individual a rebate or discount in consideration of the individual’'s giving
the rental-purchase company the names of prospective lessees, if the earning of the

or discount to a current lessee, in consideration of the lessee’s giving the
rental-purchase company the names of prospective lessees.

Right to reduced amount of rental payments and right to reinstatement

Under the bill, if a lessee who has paid more than 50% of the total number of
rental payments necessary to acquire ownership provides the rental-purchase
company with reasonable evidence that the lessee’s monthly income is reduced by at
least 25% due to certain specified events, the rental-purchase company must reduce
the amount of each rental payment by the same percentage that the lessee’s monthly
income is reduced or by 50%, whichever is less. The events that may trigger a
reduced rental payment are pregnancy, disability, an involuntary job loss or an
involuntary reduction in the amount of hours worked or wages earned by the lessee.
The reduced rental payment must remain in effect until the lessee’s monthly income
Is no longer reduced, and a rental-purchase company may reasonably require

p‘ continuing evidence of reduced monthly income. In order to compensate for
reduced amount of the rental payments, a rental-purchaise com may increase
Wntal payments necessary to acquire owfiership of the rental
property: & rental-purchase company may nots/increase the total dollar
amount of rental payments necessary to acquire ownership, or the amount of any
single rental payment, to greater than the amount initially disclosed in the
rent-to-own agreement. The consumer act does not contain any similar provisions.

The bill also grants a lessee the right to reinstate a terminated rent-to-own
agreement, as long as the lessee returned the rental property within five days after
termination and not more than 21 days have passed since the return date or, if the
lessee paid at least two-thirds of the total number of rental payments necessary to
acquire ownership, not more than 45 days have passed since the return date. A
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rental-purchase company may require the payment of a $5 reinstatement fee, all
past-due rental charges and any applicable late fees as a condition of reinstatement.
Upon reinstatement, a rental-purchase company must provide a lessee with the
same rental property, if available and in the same condition as when it was returned,

or with comparable quality rental property. (ln r He 01T
Default and right to cure

The bill establishes a notice procedure similar t¢ that conptained in the
consumer act that a rental-purchase company may follow if a lessee/defaults under
a rent-to-own agreement. The bill defines “default” as a materidl breach of the
rent-to-own agreement or a failure to return rental property withiim seven days after
the expiration of the term for which the last payment was made. fefore giving a
lessee a notice of default, a rental-purchase company may fiitst regest the lessee to
voluntarily surrender the applicable rental property. , as under the
consumer act, with certain exceptions, in order to file an action against a lessee
arising out of the lessee’s default, a rental-purchase company must give to the lessee
a written notice of the default and of the lessee’s right, within 15 days after receiving
the notice, to cure the default. Under the bill, the notice must specify, among other
things, the actions required to cure the default, although, unlike the consumer act,
the bill does not indicate what actions are required or permitted. As in the consumer
act, if the lessee received a similar notice and cured the applicable default at least
twice during the year preceding the current default, W the
rental-purchase company is i idyg the written notice of default and
right to cure as a condition of filing an action. Yo SN2 an @cdhgn wodna

WX prov-da
Collections practices

Under the bill, a rental-purchase company may not do any of the following in
attempting to recover rental property or collect amounts owed under a rent-to-own
agreement:

) «~ (@ Use or threaten to use force or violence.

5~ .~ () Disclose or threaten to disclose false information relating to the
;gﬁf creditworthiness of the lessee.
= =l (¥ Disclose or threaten to disclose a debt that is disputed by the lessee without

) ’/d,;_s sing the fact that the debt is disputed.

e (®) Harass or threaten the lessee or a relative of the lessee.
T ) ) Use obscene language in communicating with the lessee or a relative of the
=~ lessee.

.

Threaten to enforce a right with knowledge that the right does not exist.
) Use a communication that falsely simulates legal, judicial or governmental

__—process.

@ () Threaten to file an action against the lessee, unless the action is of a type
that the rental-purchase company files in the regular course of business or unless

the rental-purchase company intends to file the action.

In addition, a rental-purchase company may not threaten criminal
prosecution, unless the rental-purchase company reasonably believes, in good faith,
that the lessee has committed a crime and the rental-purchase company intends to
seek the filing of criminal charges against the lessee. A rental-purchase company
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also may not communicate with a lessee’s employer, except to verify employment
status or earnings, to determine whether the employer has established a debt
counseling procedure or to give effect to an assignment of earnings. Similar
provisions regarding debt collection are also contained in the consumer act, except
that, with certain exceptions, the consumer act also prohibits a creditor from
disclosing to another person information affecting a customer’s reputation, if the
creditor knows or has reason to know that the person has no legitimate business need
for the information.

Remedies, defenses and statute of limitations

With certain exceptions, a rental-purehasg’/company that violates the new
chapter is liable to a lessee damaged as a ressult of the violation for the greater of
$100; the amount of actual damages sustained/as a result of the violation, including
incidental and consequential damages; or an amount equal to 25% of the total
amount of payments due in one month under the lessee’s rent-to-own agreement,
up to $1,000. A rental-purchase companysalso liable for the costs of the action and
reasonable attorney fees. Hew i/ a rental-purchase company includes a
prohibited provision in a rent-to-own agreement these remedies do not apply. In
this case, the rental-purchase company must surrender to the lessee the rental
property and any amounts paid under the rent-to-own agreement. With certain
limited exceptions, multiple violations in connection with the same rent-to-own
agreement only entitle the lessee to a single recovery. The bill also caps the total
liability of a rental-purchase company under a class action at $100,000 plus costs
and reasonable attorney fees.

The bill establishes two defenses to a rental-purchase company’s liability.
First, a rental-purchase company is not liable for any violation resulting from an
error of the rental-purchase company if, within 60 days after discovering the error,
the rental-purchase company notifies the lessee of the error and makes necessary
adjustments to correct the error. Second, a rental-purchase company is not liable
for any violation that the rental-purchase company shows, by a preponderance of the
evidence, was unintentional and resulted from a bona fide error that the
rental-purchase company has acted to correct and that took place notwithstanding
the maintenance of procedures reasonably adopted to avoid the error. The bill
specifies that a bona fide error includes a clerical error, an error in making
calculations) and error due to computer malfunction or computer programming or a
printing error. The consumer act does not contain similar defenses.

An action brought by a lessee for a violation of the new chapter must be
commenced within one year after the date of the violation, two years after the date
on which the rent-to-own agreement was entered |nto or one year after the date of
the last payment, whichever is later. This Is generally the same as

under the consumer act.
@ & \edakn
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For further information see the state fiscal estimate, which will be printed as
an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SecTIoN 1. 409.104 (12m) of the statutes is created to read:
409.104 (12m) To a transfer of an interest under a rent-to-own agreement
under ch. 435; or
SECTION 2. 421.202 (7m) of the statutes is created to read:
421.202 (7m) A rent-to-own agreement under ch. 435;
SecTioN 3. Chapter 435 of the statutes is created to read:
CHAPTER 435

RENT-TO-OWN AGREEMENTS

SUBCHAPTER | OJ\é V4~ %ovun{c\ \m/ ‘
SCOPE ths, H2) ¥ HZTand eh. 439

4315.102 Scope. (1) | NAPPLI CABI LI TY OF orHER LAWS. A rent-to-own agreement
under this chapter is not governed by the laws relating to a security interest, as
defined in s. 401.201 (37), or a lease, as defined in s. 411.103 (1) (J['—

(2) ExaLusi ans.  This chapter does not apply to any of the following:

(a) A lease or bailment of personal property incidental to the lease of
real property.

(b) A lease of a motor vehicle, as defined in s. 218.01 (1) (m).

(¢) A credit sale, as defined in 15 USC 1602 (g) and in the regulations
promulgated under that section.

SUBCHAPTER I
DEFINITIONS
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435.201 Definitions. In this chapter:

(1) “Department” means the department of financial institutions.

(2) “Lessee” means an individual who rents personal property under a
rent-to-own agreement.

(3) “Rental property” means personal property rented ‘under a rent-to-own
agreement.

(4) “Rental-purchase company” means a person who regularly provides the use
of personal property through rent-to-own agreements and to whom rental payments
are initially payable under the terms of a particular rent-to-own agreement.

5) “Rent-to—own agreement” means an agreement between a
rental-purchase company and a lessee for the use of personal property if all of the
following conditions are met:

(a) The personal property is to be used primarily for personal, family or
household purposes.

(b) The agreement has an initial term of 4 months or less and is automatically
renewable with each payment after the initial term.

(c) The agreement does not obligate or require the lessee to renew the
agreement beyond the initial term.

(d) The agreement permits, but does not obligate, the lessee to acquire
ownership of the personal property.

SUBCHAPTER III
ADMINISTRATION

435.301 Registration. (1) ReQu REMENT APPLI CATION. Every person engaging

In business as a rental-purchase company in this state shall file a registration

statement with the department within 30 days after the date on which the person
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commences business in this state and no later than Februan 28 cf each year
thereafter. Except during the first 30 days after the date on whigch the person
commences business in this state, no person may engage in bysiness as a
rental-purchase company in this state without a valid unsuspendediregistration
filed under this subsection. A registration statement under this section shall include
all of the following information:

(a) The name of the rental-purchase company.

(b) The name under which the rental-purchase company transacts business.

(c) The address of the rental-purchase company'’s principal office.

(d) The addresses of all locations in this state at which the rental-purchase
company offers rent-to-own agreements to potential lessees.

(e) The address of the rental-purchase company’s designated agent upon whom
service of process may be made in this state.

(2) RuLes. The department shall promulgate rules and prescribe forms for the
efficient administration of this section.

435.302 Registration fees. (1) WHeN pue. A rental-purchase company
required to register under s. 435.301 shall pay a registration fee to the department

when the rental-purchase company files the registration statement required under

s. 435.301. onnood ) is #S0, Pl‘fb

-

(2) AMOUNT._The amount of thejregistration fee GM%\’SB% for each location

a) A
in encess of &,

in this stateiat which the rental-purchase company offers rent—to—~own agreements

to potential lessees) ( i i n sthamho-ronmore.

- &

m$75@ @Wim o oo Cee o
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435.303 Examination of books and records. (1) PURPOSE OF EXAMINATION.
The department may examine the books and records of a rental-purchase company
for the purpose of determining compliance with this chapter.

(2) AvalLABILITY OF BOoks AND RECORDS. A rental-purchase company shall make
its books and records reasonably available for inspection by the department. If the
rental-purchase company’s books and records are located outside of this state, the
rental-purchase company shall, at the rental-purchase company’s option, either
make the books and records available to the department at a convenient location in
this state or pay the reasonable and necessary expenses for the department to
examine the books and records at the location where they are maintained.

(3) MeTHD oF BOKKEEPING. A rental-purchase company shall use generally
accepted accounting principles and practices in keeping its books and records so that
the department may determine if the rental-purchase company is in compliance
with this chapter.

(4) DESTRUCTI ON OF RECORDS; WHEN AUTHORIZED. A rental-purchase company
shall keep records relating to each rent-to-own agreement entered into by the
rental-purchase company and the payments made under each rent-to-own
agreement for at least 2 years after the date on which the rent-to-own agreement
IS terminated.

435.304 Suspension or revocation of registration. (1) Grounbs. The
department may issue an order suspending or revoking a rental-purchase
company’s registration if any of the following conditions is met:

(a) The rental-purchase company has violated any provision of this chapter,
the violation is not isolated or inadvertent{ and the department determines that the

violation justifies the suspension or revocation of the registration.
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(b) The demrtment becomes aware that any fact or condition exists which, if
it had existed at the time that the rental-purchase company first filed its
registration statement, would have warranted the department's refusal to Gt
registration.

(c) The rental-purchase company has failed to pay the registration fee under
s. 435.302.

(2) Procebure.  The following procedure applies to every order of the
department that suspends or revokes a rental-purchase company'’s registration:

(a) The department shall provide a written notice to the rental-purchase
company of the department’s intent to issue an order suspending or revoking the
rental-purchase company'’s registration. The notice shall specify the grounds for and
the effective date of the proposed order. @

(b) The rental-purchase company s‘ha‘ﬁ file with the department a written
response to the allegations contained in the notice within 20 days after receiving the
notice. The rental-purchase company’s written response may contain a request for
a contested case hearing under s. 227.42. If the written response does not contain
a request for a contested case hearing under s. 227.42, the right to a contested case
hearing is waived.

(c) If a written response containing a request for a contested case hearing under
S. 227.42 is received by the department within the time provided under par. (b) and
if, in the opinion of the department, the matter satisfies all of the conditions under
s. 227.42 (1) (a) to (d), the matter shall be scheduled for a contested case hearing to
commence within 60 days after the date on which the department receives the

written response.
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(d) If the rental-purchase company fails to file a written response within the
time provided under par. (b), files a timely written response but fails to request a
contested case hearing under s. 227.42 or files a timely written response requesting
a contested case hearing but, in the opinion of the department, the matter fails to
satisfy all of the conditions under s. 227.42 (1) (a) to (d), the department may issue
an order suspending or revoking the rental-purchase company’s registration under
sub. (1). If the rental-purchase company files a timely written response containing
a proper request for a contested case hearing under s. 227.42, any order of the
department suspending or revoking the rental-purchase company’s registration

shall be stayed pending completion of proceedings under ch. 227.

SUBCHAPTER IV
RENT-TO-OWN AGREEMENTS
AND DISCLOSURE REQUIREMENTS

435.401 General requirements of disclosure. (1) FORM, LacaTioy, SIZE AND

TIME oF DisclostbRe.  The information required under s. 435.402 shall satisfy all of

the followin

(a) The information shall be clearly and conspicuously disclosed.

(b) The information shall be disclosed in writing.

(c¢) The information shall be disclosed on the face of the rent-to-own agreement
above the line for the lessee’s signature.

(d) The information shall be disclosed in not less than B-point standard type.

(e) The information shall be disclosed at or before the time that the lessee
becomes legally obligated under the rent-to-own agreement.

(2) Accuracy OF bisaiosure.  The information required under s. 435.402 must

be accurate as of the time that it is disclosed to the lessee. If any, information
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subsequently becomes inaccurate as a result of any act, occurrence or agreement by
the lessee, the resulting inaccuracy is not a violation of this chapter.

(3) Copry OF RENT- TO- OW AGREEMENT. The rental-purchase company shall
provide the lessee with a copy of the completed rent-to-own agreement signed by the
lessee. If more than one lessee is legally obligated under the same rent-to-own
agreement, delivery of a copy of the completed rent-to-own agreement to one of the
lessees shall satisfy this subsection.

435.402 Required provisions of rent-to-own agreement. A
rental-purchase company shall include all of the following information, to the extent
applicable, in every rent-to-own agreement:

(1) DescripTION. A brief description of the rental property, sufficient to identify
the rental property to the lessee and the rental-purchase company, including an
identification number and a statement indicating whether the rental property is new
or used. A statement that incorrectly indicates that new rental property is used is

not a violation of this chapter.

(2) CasH PRICE. The price at, which the renjtal-purchase company would sell the

rental property to the lessee if the lessee pay for the rental property in full on

the date on which the rent-to-own agreement is executed, along with a statement

that, if the lessee intends to acquire ownership of the rental propertyf the leSEQe may
be able to purchase similar property from a retailer at a lower costy Cﬂbs%ble _
to pay for the property in full or is able to obtain credit to finance the purchas

(3) RENTAL PAYMENT. The periodic rental payment for the rental property.

(4) UP-FRONT PAYMENT. Any payment required of the lessee at the time that the
agreement. is executed or at the time that the rental property is delivered, including

the initial rental payment, any application or processing charge, any delivery fee,
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any charge for a liability damage waiver or for other optional services agreed to by
the lessee, and the applicable tax.

(5) PAYMENT TO ACQUIRE OmERSH P. The total number, total dollar amount and
due date of all periodic rental payments necessary to acquire ownership of the rental
property.

(6) OrHercHARGE 4 A statement that the total dollar amount of all periodic
rental payments neceigary to acquire ownership of the rental property does not

or reeg

include other cha:il that a lessee may incur, such as application, processing or
A

@)
delivery charges, late payment, reinstatement, default pickup fees. These

chargags gl?all be separately identified in the rental-purchase agreementgjand the
amount of each charge and feeuéﬁsclosed.

(7) SUMMARY OF EARLY- PURCHASE OPTI ON. A statement summarizing the terms
of the lessee’s option to acquire ownership of the rental property, including a
statement indicating that the lessee has the right to exercise an early purchase
option and indicating the price, or the formula or method for determining the price,
at which the rental property may be purchased under the early-purchase option.

(8) RESPONSIBILI TYFOR THEFTOR DAMAGE. A statementthat,unless otherwise
agreed, the lessee is responsible for the fair market value of the rental property,
determined according to the early-purchase option formula or method, if the rental
property is stolen, damaged or destroyed while in the possession of or subject to the
control of the lessee. The statement shall indicate that the fair market value will be
determined as of the date rental property is stolen, damaged or destroyed.

(9) Service AND WARRANTY. A statement identifying the party responsible for

maintaining or servicing the rental property during the term of the rent-to-own

agreement, together with a description of that responsibility, and a statement that
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if any part of a manufacturer’'s express warranty covers the rental property when the
lessee acquires ownership of the rental property the manufacturer’s express
warranty will be transferred to the lessee, if the transfer is allowed by the terms of
the manufacturer's express warranty.

(10) TErRm NATION AT OPTION OF LESSEE. A statement that the lessee may
terminate the agreement at any time without penalty by voluntarily surrendering
or returning the rental property in good repair along with any past-due rental
payments, fees and charges.

(11) Ram To REINSTATE. A brief explanation of the lessee’s right to reinstate
a rent-to-own agreement under s. 435.602.

(12) ReNTAL, NOT PURCHASE. A statement that the lessee will not own the rental
property until the lessee has made all of the periodic rental payments necessary to
acquire ownership or has exercised the lessee’s early-purchase option. The
rental-purchase company shall also include a notice reading substantially as
follows: “You are renting this property. You will not own the property until you make
all of the periodic rental payments necessary to acquire ownership or until you
exercise your early-purchase option. If you do not make your periodic rental
payments as scheduled or exercise your early-purchase option, the lessor may
repossess the property.”

(13) | NFORMATI ONABOUTRENTAGPURCHASE ~ COMPANYANDL ESSEE. Thenamesof
the rental-purchase company and the lessee, the rental-purchase company’s
business address and telephone number, the lessee’s address and the date on which

the rent-to-own agreement is executed.
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435.403  Prohibited provisions of rent-to-own)\ agreement. A
rental-purchase company may not include any of the following}in a rent—-to—own
agreement: |

(1) conression. A confession of judgment.

(2) securiTy. A provision granting the rental-purchase company a security
@)
t

interest in any property exceptfrent:al property delivered by the rental-purchase
hm&f
company pwmmﬂé;%’he rent—to—ow n agreement.

(3) RepossEssion. A provision authorizing a rental-purchase company or an
agent of the rental-purchase company to enter the lessee’s premises or to commit a
breach of the peace in the repossession of rental property delivered by the
rental-purchase company pursuantteithe rent-to-own agreement.

(4) Waiver. A waiver of a defense or counterclaim, or a waiver of any right to
assert any claim that the lessee may have against the rental-purchase company or
an agent of the rental-purchase company or a waiver of any provision of this chapter.

(5) overpaYmENT. A provision requiring periodic rental payments totaling more
than the total dollar amount of all periodic rental payments necessary to acquire
ownership, as disclosed in the rental-purchase agreement.

(6) InsuraNceE. A provision requiring the purchase of insurance from the
rental-purchase company to insure the rental property.

435.404 Liability waiver. A rental-pui \ﬁse company may offer a liability
waiver.to the lessee. The terms ofthe waiver mj%\be provided to the lessee in writing
and the face of the writing muy&t clearly disclose that the lessee is not required to
purchase the waiver. The fee for the waiver may not exceed 10%of the periodic rental

payment due under the rent-to-own agreement.
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435.405 Early-purchase option. An early-purchase option under a
rent-to-own agreement shall permit the lessee to purchase the rental property for
cash at any time after the initial periodic rental payment. As a condition of exercising
the early—purchase option,-the-rental-purchase company may require the lessee to

meqts Knéﬁr The
be current on thd, lessee’s rent—t—own agreement or to pay any past-due rental
charges and other outstanding fees that are owed.

435.406 Receipts and statements. (1) RECEIPTS DUE UPON REQUEST. Upon
the request of a lessee, a rental-purchase company shall provide a written receipt
to the lessee for any payment made by the lessee.

(2) STATEMENT DUE ,4%% Upon the request of a lessee, a
rental-purchase company shall provide a written statement to the lessee showing
the lessee’s payment history under each rent-to-own agreement between the lessee
and the rental-purchase company. A rental-purchase company is not required to
provide a statement covering any rent-to-own agreement that terminated more
than one year prior to the date of the lessee’s request. A rental-purchase company

may provide a single statement covering all rent-to-own agreements or separate

statements for each rent-to-own agreement, at the rental-purchase company’s

written request of a lessee, made during the term of or no later than one year after
the termination of a rent-to-own agreement, a rental-purchase company shall
provide a written statement to any person designated by the lessee, showing the
lessee’s payment history under the rent-to-own agreement.
SUBCHAPTER V
MARKETING
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435.501 Price c arls displayed. (1) PRICE CARDS; GENERALLY. A
rental-purchase company shall display a card or tag that clearly and conspicuously
states all of the followingon or next to any property displayed or offered by the
rental-purchase company for rent under a rent-to-own agreement:

(@) The price that an individual would pay to purchase the property on the date
Fhkt the individual reads the card or tag.

(b) The amount of the periodic rental payment and the term over which the
payment must be made.

(c¢) The total number and total dollar amount of all periodic rental payments
necessary to acquire ownership of the property under a rent-to-own agreement.

(d) Whether the property is new or used.

(2) ExcepTions. If property is offered for rent under a rent-to-own agreement
through a catalog or if the size of the property is such that displaying a card or tag
on or next to the property is impractical, a rental-purchase company may make the
disclosures required i S; jo in a catalog or list that is readily available to
prospective lessees.

435. 502 Advertising. (1) DiscLosure REQUIRED. EXcept as provided under
sub. (2), if an advertisement for a rent-to-own agreement refers to or states the
amount of a payment for any property and the right to acquire ownership of that
property, the rental-purchase company shall ensure that the advertisement clearly
and conspicuously states all of the following:

(a) That the transaction advertised is a rent-to—own agreement,

(b) The totalnumber and total dollar amount of all periodic rental payments

necessary to acquire ownership of the property.
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(c) That the lessee does not acquire ownership of the property if the lessee fails
to make all periodic rental payments or other payments necessary to acquire
ownership of the property.

(2) ExcepTion. Subsection (1) does not apply to an in-store display or to an
advertisement that is published in the yellow pages of a telephone directory or in a
similar directory of businesses.

435.503 Referral transactions. (1) PROHIBITED REFERRAL TRANSACTIONS. NO
rental-purchase company may induce any individual to enter into a rent-to-own
agreement by giving or offering to give a rebate or discount to the individual in
consideration of the individual’s giving to the rental-purchase company the names
of prospective lessees, if the earning of the rebate or discount is contingent upon the
occurrence of any event that takes place after the time that the individual enters into

s oo s B

, e
the rent-to-own agreement. Aller entesing nto o cnt-to 'aévu@

(2) AUTHORIZED REFERRAL TRANSACTIONS A’ rental-purchase company may give
(TAe e
lessee under %ent-to-own agreement awiin

or offer to give a rebate or discount %6
7, in consideration of the lessee’s giving to the
rental-purchase company the names of prospective lessees. A rebate or discount
under this subsection may be contingent upon the occurrence of any event that takes
place after the time that the names are given to the rental-purchase company.
SUBCHAPTER VI
RENTAL PAYMENTS
AND COLLECTIONS
435.601 Late payment, grace period and late fees. (1) LATE FEE;

GeENERALLY If a lessee fails to make a periodic rental payment when due under a

rent-to-own agreement or if, at the end of any rental term, the lessee fails to return
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he rental property or to renew the rent-to-own agreement for an additional term,
the rental-purchase company may require the lessee to pay a late fee. Howeves-

ep4, as provided under sub. (4), this subsection does not apply if the lessee’s failure
to retur%ntal property or failure to renew the rent-to-own agreement at the end
of the rental term is due to the lessee’s exercise of an early-purchase option under
the rent-to-own agreement o@%ue to the lessee making all periodic rental payments
necessary to acquire ownership of the rental property.

(2) Grace PERIODS.  The following grace periods shall apply to periodic rental
payments made with respect to a rental-purchase agreement:

(a) For an agreement that is renewed on a weekly basis, no late fee may be
assessed for a periodic rental payment that is made within 2 days after the date on
which the payment is due.

(b) For an agreement that is renewed for a term that is longer than one week,
no late fee may be assessed for a periodic rental payment that is made within 5 days
after the date on which the payment is due.

(3) COLLECTION, RECORDING AND LIMITATION OF LATE FEES. Late feesare subject
to all of the following limitations:

(a) A late fee may not exceed $5 for each past-due periodic rental payment.

(b) A late fee may be collected only once on each periodic rental payment due,
regardless of how long the payment remains past due.

(c) Payments received shall be applied first to the payment of any rent that is
due and then to late fees and any other charges.

(d) A late fee may be collected at the time that the late fee accrues or at any time

afterward.
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(4) EFFECT OF OUTSTANDING LATE FEE ON TRANSFER OF OWNERSHIP. A
rental-purchase company may require payment of any outstanding late fees before
transferring ownership of rental property to a lessee.

435.602 Reinstatement of terminated rent-to-own agreement. (1)
REINSTATEMENT, GENERALLY. A lessee may reinstate a terminated rent-to-own
agreement without losing any rights or options previously acquired if all of the
following] a;\;:;iy:

(@) The lessee returned or surrendered the rental property within 5 days after

the termination of the rent-to-own agreement.

(b) Not more than 21 days have passed after the date et the rental property
was returned to the rental-purchase company or, if the lessee has paid two-thirds
or more of the total number, of periodic rental payments necessary to acquire

ownership of the rental property, not more than 45 days have passed since the date

Cansh
@ the rental property was returned to the rental-purchase company.

15
16
17
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19
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(2) AUTHORIZED CONDITIONS ON REINSTATEMENT. AS a condition of reinstatement
under this section, the rental-purchase company may require the payment of all
past-due rental charges, any applicable late fees, a reinstatement fee not to exceed
$5[§1d the periodic rental payment for an additional term.

(3) EFFECT OF REPOSSESSION ON REINSTATEMENT. Nothing in this section prohibits
a rental-purchase company from attempting to repossess rental property upon
termination of a rent-to-own agreement, but repossession efforts do not affect the
lessee’s right to reinstate the rent-to-own agreement as long as the rental property
Is voluntarily returned or surrendered within 5 days after the termination of the

rent-to-own agreement.
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(4) PROPERTY AVAILABLE UPON REINSTATEMENT. Upon reinstatement, the
rental-purchase company shall provide the lessee with the same rental property, if
the property is available and is in the same condition as when it was returned to the
rental-purchase company, or with substitute rental property of comparable quality
and condition.

435.603 Reduced periodic rental payment due to reduced income. (1)
REDUCTION IN AMOUNT OF PERIODIC RENTAL PAYMENTS, REQURED EVIDENCE. (@)
Reduction in amount ofperiodic rental payments. If a lessee’s monthly income is
reduced by 25% or more due to pregnancy, disability, involuntary job loss or
involuntary reduction in the amount of hours worked or wages earned, the
rental-purchase company shall reduce the amount of each periodic rental payment
due under the rent-to-own agreement by the same percentage that the lessee’s
monthly income is reduced or by 50%, whichever is less, for the period of time during
which %ejféee’s income is reduced. This subsection only applies if all of the
followingjare satisfied:

1. The total number of periodic rental payments made by the lessee under the
rent-to-own agreement equals more than 50% of the total number of periodic rental
payments necessary to acquire ownership of the rental property.

2. The lessee has provided the rental-purchase company with reasonable
evidence of the amount and cause of the reduction in the lessee’s monthly income.

(b) Evidence of continued reduction in income. At reasonable intervals after
reducing the amount of a periodic rental payment under par. (a), a rental-purchase
company may require the lessee to provide evidence of the lessee’s monthly income
and evidence that the cause of the reduction in the lessee’s monthly income has not

abated.
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(2) | NCREASE IN NUMBER OF PERI ODI C RENTALPAYMENTS. EXcept as providedin
sub. (4), if a rental-purchase company reduces the amount of a periodic rental
payment under sub. (1) (a), the rental-purchase company may increase the total
number of periodic rental payments necessary to acquire ownership of the rental
property.

(3) I NCREASE IN AMOUNT OF PERI CDI C RENTALPAYMENTS. EXcept as provided in
sub. (4), if a rental-purchase company reduces the amount of a periodic rental
payment under sub. (1) (a) and if, subsequently, the lessee’s monthly income is fully
restored, the rental-purchase company may increase the amount of each periodic
rental payment due after the date lessee’s monthly income is fully restored.

(4) LIMITATION ON INCREASES. If a rental-purchase company, under sub. (2) or
(8), increases the amount or number of periodic rental payments due under a
rent-to-own agreement, the increase only affects the rights or duties of the lessee
to the extent authorized in sub. (2) or (3). No rental-purchase company, acting under
sub. (2) or (3), may increase the total dollar amount of periodic rental payments
necessary to acquire ownership of the rental property, or the amount of a periodic
rental payment, to greater than the amount disclosed in the rent-to-own agreement.

(5) REQUIRED NOTICES. A rental-purchase company shall provide a lessee with
all of the following: @

(a) Notice of reduction.A Notice of any reduction\in the amount of a periodic
rental payment under sub. (1) (a) before the date% first reduced payment is
due.

(b) Notice of increase in number ofpayments. Written notice of any increase in

the total number of periodic rental payments under sub. (2) no later than 15 days
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after the rental-purchase company determines to increase the total number of
payments.

(c) Notice of increase in amount ofpayments. Written notice of any infrease in
the amount of a periodic rental payment under sub. (3) before the date %e first
increased payment is due.

435.604 Default and right to cure. (1) DerFAULT; ¢ENEMLLY. A lessee is in
default under a rent-to-own agre ment if any of the following applies: . ik

(a) The lessee fails to retummental property within 7 days after the date t&t
the last term for which a periodic rental payment was made expires, unless the lessee
has exercised an early-purchase option or has made all periodic rental payments
necessary to acquire ownership of the rental property.

(b) The lessee materially breaches any other provision of the rent-to-own
agreement.

(2) DEFAULT; NECESSARY FOR LESSEE LIABILITY. NO cause of action shall accrue
against a lessee with respect to the lessee’s obligations under a rent-to-own
agreement except upon default and the expiration of any applicable period of time
allowed for cure of the default.

(3) NOTICE OF DEFAULT; GENERAL REQUIREMENT. EXcept as provided in sub. (4),
as a condition precedent to bringing an action against a lessee arising out of the
lessee’s default, a rental-purchase company shall provide a written notice of the
default and of the right to cure the default to the lessee. The notice shall specify the
default and the action required to cure the default and shall inform the lessee that
if the default is not cured within 15 days after the notice is given the rental-purchase

company will have the right to bring an action against the lessee.
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(4) NOTICE Of DEFAULT; EXCEPTION. A rental-purchase company is not required
to provide a notice of default and right to cure as a condition precedent to bringing
an action against a lessee if each of the following occurred twice during the 12 months
before the date of the current default with respect to the same rent-to-own
agreement:

(@) The lessee was in default.

(b) The rental-purchase company gave the lessee written notice of the default
and of the lessee’s right to cure under sub. (3).

(c¢) The lessee cured the default.

(5) REQUEST FOR VOLUNTARY SURRENDER OF PROPERTY. A rental-purchase
company may request the voluntary return or surrender of rental property prior to
the declaration of a default and the sending of written notice of default and right to
cure. A request under this subsection is subject to the requirements of s. 435.605.

435.605 Rental-purchase company collection practices. In attempting
to recover possession of rental property or to collect past-due periodic rental
payments or other charges owed under a rent-to-own agreement, a rental-purchase
company may not do any of the following:

(1) Use or Force. Use or threaten to use force or violence to cause physical harm
to the lessee or the lessee’s property or to a person related to the lessee.

(2) CrmMNAL PRoseaurioN.  Threaten criminal prosecution, unless the
rental-purchase company reasonably believes, in good faith, that the lessee has
violated a law of this state and, as a result of the violation, is subject to penalties
including a fine or imprisonment or both and the rental-purchase company intends

to seek the filing of criminal charges against the lessee.
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(3) Disccoslre o FALSE INFORWVATION.  Disclose or threaten to disclose
information adversely affecting the lessee’s reputation for creditworthiness with
knowledge or reason to know that the information is false.

(4) CommunicAaTiON W TH LESSEE' S EMPLOYER.  Initiate or threaten to initiate
communication with the lessee’s employer prior to obtaining final judgment against
the lessee, except as permitted under s. 435.606. This subsection does not prohibit
a rental-purchase company from communicating with a lessee’s employer solely to
verify employment status or earnings or to determine if the employer has an
established debt counseling service or procedure.

(5) DISCLOSURE OF INFORMATION REGARDING A DISPUTED DEBT. Discloseorthreaten
to disclose information concerning the existence of a debt known to be reasonably
disputed by the lessee without disclosing the fact that the lessee disputes the debt.

(6) HaRassvent.  Communicate with the lessee or a person related to the lessee

with such frequency or at such unusual hours or in such a manner as can reasonably e
L=

be expected to threaten or harass the lessee or engage in any other conduct whielfcan
reasonably be expected to threaten or harass the lessee or a person related to the
lessee.

(7) USE OF oBsceENE OR THREATENI NG LANGUAGE. Use obscene or threatening
language in communicating with the lessee or a person related to the lessee.

(8) USE OF THREAT TO ENFORCE FALSE RIGHT. Threaten to enforce a right with

knowledge that the right does not exist. i
(9) USE OF FALSE PROCESS. Use a communication which simulates legal or

&
judicial process or v@ gives the appearance of being authorized, issued or

approved by a government, government agency or attorney-at-law when it is not.
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(10) USeE oF tHrear TO SUE. Threaten to file a civil action against the lessee
unless the civil action is of a type that the rental-purchase company files in the
regular course of business or unless the rental-purchase company intends to file the
civil action against the lessee.

435.606 Assignment of earnings. (1) | RREVOCABLE ASSI GNMENT OF EARNI NGS
prodi BI TED.  NO rental-purchase company may take or arrange for an assignment of
earnings of an individual for payment or as security for payment of an obligation
arising out of a rent-to-own agreement unless the assignment is revocable at will
by the individual.

(2) RevocaBLE Assl GNMENT OF EARNINGS; TERM  Notwithstanding s. 241.09, a

" revocable assignment of earnings that is entered into for payment or as security for

payment of an obligation arising out of a rent-to-own agreement shall be considered
to be renewed for a term not to exceed 6 months if all of the following apply:

(@) The original assignment of earnings contains a conspicuous notice of the
right of the individual whose earnings are assigned to revoke the assignment.

(b) The rental-purchase company, before expiration of the assignment of
earnings, provides a notice to the individual whose earnings are assigned,
conspicuously stating that the assignment of earnings is revocable and that the
assignment will continue in effect for not more than 6 additional months, unless the
rental-purchase company receives notice of revocation.

(¢) The indhvidud whose earnings are assigned does not revoke the
assignment.

SUBCHAFTER VII
REMEDIES, DEFENSES
AND LIMITATIONS
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435.701 Civil actions and defenses. (1) LiaBi LI TY; GENERALLY. EXcept as
provided under subs. (2) to (6), a rental-purchase company that violates any
provision of this chapter is liable to a lessee da as a result of that violation for

3 notwitlateadiag 9214, 01 (1)
the costs of the action and{for reasonable attdrney fees as determined by the court,

plus an amount equal to the greater of the following:

(a) The actual damages, including any incidental and consequential damages,
sustained by the lessee as a result of the violation.

(b) An amount equal to 25% of the total amount of payments due in one month
under the lessee’s rent-to-own agreement, except that liability under this
paragraph may not be less than $100 nor more than $1, 000.

(2) LiABILITY; CERTAIN VIOLATIONS.  Except as provided in subs. (4) and (5), if a
rental-purchase company violates s. 435.403, the lessee may retain the rental
property under the rent-to-own agreement without obligation to pay any amount
and may recover any amounts paid to the rental-purchase company under the

transaction. &\o\wm“ randiag _g,g\«-[.iol]/ /

(3) CLAss acmion. In the case of a class action, a rental-purchase company that

violates this chapter is liable to the members of the class in an amount determined
by the court, except that the total recovery for all lessees whose recovery is computed
s sub. (1) (b) may not exceed $100,000 plus the costs of the action and,\
reasonable attorney fees as determined by the court. In determining the amount to
award under this subsection, the court shall consider, among other relevant factors,
the amount of actual damages sustained byfmembers of the class, the frequency and
the

persistence offyiolations by the rental-purchase company, the resources of the

rental-purchase company, the number of persons damaged by the violation, the
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presence or absence of good faith on the part of the rental-purchase company{ and
the extent to which the violation was intentional.

(4) DEFENSE; ERROR NOTIFICATION AND CORRECTION. Arental-purchasecompany
iIs not liable for a violation of this chapter resulting from an error by the
rental-purchase company if, within 60 days after discovering the error, the
rental-purchase company notifies the lessee of the error and makes any adjustments
necessary to correct the error.

(5) DEFENSE; UNINTENTI ONAL ERROR. A rental-purchase company is not liable
for a violation of this chapter if the rental-purchase company shows by a
preponderance of the evidence that the violation was not intentional, that the
violation resulted from a bona fide error notwithstanding the maintenance of
procedures reasonably adopted to avoid theyd erroﬂ\and that the rental-purchase
company has acted to correct the error. A bona fide error under this subsection
includes a clerical error, an error in making calculations, an error due to computer
malfunction or computer programming/or a printing error.

(6) LiaBiLITY FOR MULTIPLE ViaLATIONS.  Multiple violations of this chapter in
connection with the same rent-to-own agreement shall only entitle the lessee to a
single recovery under sub. (1), except that a violation of s. 435.605 that occurs after
recovery has been granted with respect to that rent-to-own agreement may entitle
the lessee to an additional recovery under sub. (1).

(7) Necessary pParTiES. If more than one lessee is a party to the same
rent-to-own agreement, all of the lessees that are parties to the rent&o--own
agreement shall be joined as plaintiffs in any action under sub. (1) and the lessees

are entitled to only a single recovery under sub. (1).
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435.702 Limitation on actions. An action brought by a lessee under this
chapter shall be commenced within one year after the date on which the alleged
violation occurred, 2 years after the date on which the rent-to-own agreement was
entered into(@me year after the date on which the last payment was made under
the rent-to-own agreement, whichever is later.

SecTioN 4. Nonstatutory provisions.

(1) SUBMISSION OF PROPOSED RULES GOVERNING REGISTRATION OF RENTAL-PURCHASE
coveAN Es. No later than the first day of the 3rd month beginning after publication,
the department of financial institutions shall submit in proposed form the rules
governing registration of rental-purchase companies under section 435.301 (2) of
the statutes, as created by this act, to the legislative council staff under section
227.15 (1) of the statutes.

SecTioN 5. Initial applicability.

(1) RenT-TO-oWN AGReeMeENTs.  The treatment of sections 409.104 (12m),
421.202 (7m), 435.102 to 435.201, 435.401 to 435.403 and 435.405 to 435.701 of the
statutes first applies to rent-to-own agreements entered into on the effective date
of this subsection.

(2) LiasiLITY wAvErs. The treatment of section 435.404 of the statutes first
applies to liability waivers entered into on the effective date of this subsection.

(3) ReEG STRATION OF RENTAL- PURCHASE cowpANiEs. The treatment of sections
435.301 to 435.304 of the statutes first applies to any person engaging in business
as a rental-purchase company on the effective date of this subsection.

SeEcTION 6. Effective dates. This act takes effect on the day after publication,

except as follows:
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(1) RENT-TO-OWN AGREEMENTS. The treatment of sections 409.104 (12m) and
421.202 (7m) and chapter 435 of the statutes and SecTioN 5 (1), (2) and (3) of this act
take effect on the first day of the 6th month beginning after publication.

(END)



