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Draft of Proposed Statute

RE:: Expungement of Criminal Records for Non Criminals

Reason for Proposed Statute:

When an individual is charged with a crime, and later the charges are dropped by the
same peopie who issued the charges, the person charged does not end up with a clean
date. Thisinformation (charge) is used by peapl.e to decide on employment issues and
by future business associates to decide on character. Companies pay a lot of money to
firms that specialize in obtaining more than just conviction records. In fact, the State of
Wisconsin's new web site (CCAP), offers anyone with an Internct hookup access to these
records. Companies would not spend this money lo search, and the State 0% Wisconsin
would not spend this money to publish. if this information was not used by other parties.
What do you do if the charges were dropped because there was no crime, and what ever
happened to the Bill of Rights “presumption of innocence” ?. If you are innocent, (not
convicted), why can’t you be trcated like it?

Proposed Statute:

An individual may petition the Circuit Court and have their charge expunged off
the(court's record if all of the following conditions are true:

Seven years have passed since the charge was dropped.

The person has not been convicted of any crimesin the seven year period.
The charge was a misdemeanor.

The dropped charge did not result in a city ordinance in which a fine was
paid.

5. The individual states that he/she would benefit from this, and society would
rot be harmed.

(. THE CHARGE DT0 MIT IwVILVE A Tyyznzief NOR WA SEXVAL TN NATYfE,
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PRELIMINARY DRAFT - NOT READY FOR INTRODUCTION

ANACT.... relating to: expunging records of dismissed criminal charges in

certain cases.

Analysis by the Legislative Reference Bureau

Current law provides a special disposition for certain criminal cases. Under
this special disposition, if a person is found guilty of a misdemeanor and the person
was under the age of 21"at the time he or she committed the offense, the court may,
at the time of sentencing, order that the record of the person’s conviction be expunged
if the person successfully completes the sentence. The court may order this special
disposition only if the court determines the person will benefit from expunction and
society will not be harmed by expunction. If the court orders this special disposition
in a case, the court must expunge the person’s record upon being informed that the
person has successfully completed his or her sentence. Under supreme court rules
governing circuit court records, when the clerk of the court is required to expunge a
court record the clerk must do all of the following: 1) remove any paper index and
nonfinancial court record and place them in the case file; 2) electronically remove any
automated nonfinancial record, except the case number; 3) seal the entire case file;
and 4) destroy expunged court records in accordance with supreme court rules (for
misdemeanor cases, records generally may be destroyed 20 years after entry of final
judgment‘/in the case).

This bill provides for the expunction of court records of certain dismissed
misdemeanor charges. Under the bill, if a person was charged with a misdemeanor
offense and the charge was subsequently dismissed, the person may petition a court
for an order to expunge the court’s records relating to the dismissed charge if all of
the following apply:
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1. The dismissed charge did not involve , certain specified
misdemeanors, including providing alcohol beverages to underage persons,
delivering drug paraphernalia to a minor, any misdemeanor violation relating to
sexual morality and any misdemeanor offenses against children.

2. The person was not found to have committed a violation of any other state
law or any local ordinance based on the same conduct on which the dismissed charge
was based.

3. At least seven years have passed from the date on which the charge was
dismissed.

4. The court has not previously denied a petition filed by the person for
expunction of the court records relating to the dismissed charge.

5. The court determines that the person will benefit from the records being
expunged and society will not be harmed by the records being expunged.

A person seeking expunction of a court record under the bill must file a petition
in the circuit court for the county in which the dismissed charge was filed. The person
must serve a copy of the petition on the office of the district attorney that filed the
dismissed charge, and the district attorney may file a written response to the
petition. After reviewing a petition and any response from the district attorney, the
court may either hold a hearing on the petition or decide the petition without a
hearing. If the court determines that the criteria for expunction have been met, the
court must grant the petition and order that the court’s records relating to the
dismissed misdemeanor charge be expunged. If a court determines that the criteria
have not been met, the court must deny the petition. If the court orders that its
records relating to a dismissed misdemeanor charge be expunged, neither the
existence nor the contents of the court’s records relating to the dismissed
misdemeanor charge may be disclosed to any person other than to the person who
was charged or, if authorized by the person who was charged, to an attorney
representing the person who was charged.

For further information see the Local fiscal estimate, which will be printed as
an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTioN 1. 971.097 of the statutes is created to read:

971.097 \éxpunction of records when misdemeanor charges are
dismissed. (1) (a) Except as provided in par. (b),‘/a person may petition under sub.
(2)\/for an order to expunge the court’s records relating to a misdemeanor charge

against the person that was dismissed if all of the following ‘épply:
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1. The person was not found to have committed a violation of any other state
law or any local ordinance based on the same conduct on which the misdemeanor
charge was based.

2. At least 7 years have passed from the date on which the charge was
dismissed.

3. The court has not previously denied a petition filed by the person under sub.
(2) for expunction of the court records relating to the misdemeanor charge.

4. The court determines that the person will benefit from the records being
expunged and society will not be harmed by the records being expunged.

(b) A person may not petition under sub.‘(/é) for an order to expunge the court’s
records relating to a misdemeanor charge against the person that was dismissed if
the charge was for a misdemeanor offense under 5.425.07 or‘661.575 or ch. 944 or
948\(/)r if any victim of the misdemeanor charged was a minor.

(2) () A person who was charged with a misdemeanor that was subsequently
dismissed and who believes that he or she meets the criteria specified in sub.‘(/l) (@)
may petition the circuit court for the county in which the dismissed charge was filed
for an order requiring the court’s records relating to the charge to be expunged. The
person shall serve a copy of the petition on the office of the district attorney that filed
the dismissed charge. The district attorney may file a written response to the
petition within a time limit set by the court.

(b) After reviewing a petition filed under par.\(/a) and the district attorney’s
response to the petition, if any, the court shall decide whether to hold a hearing on
the petition or, if it does not hold a hearing, whether to grant or deny the petition

without a hearing. If the court decides to hold a hearing on the petition, the hearing
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SECTION 1
shall be before the court without a jury The office of the district attorney that filed
the dismissed charge shall represent the state at the hearing.

(c) If a court determines after a review of or a hearing on a petition filed under
par. (a)\'/that the person who filed the petition meets the criteria specified in sub. (1)
(a)"{then the court shall grant the petition and order that the court’s records relating
to the dismissed misdemeanor charge be expunged. If a court determines that the
person who filed the petition does not meet the criteria specified in sub. (1) (a), then
the court shall deny the petition.

(3) (a) Except as provided in par. (b), if the court orders under sub. (2) that its
records relating to a dismissed misdemeanor charge be expunged, neither the
existence nor the contents of the court’s records relating to the dismissed
misdemeanor charge may be disclosed to any person.

(b) The existence and content of a court record that is expunged pursuant to an
under issued under sub. (2)\r/nay be disclosed to the person who was charged or, if
authorized by the person who was charged, to an attorney representing the person
who was charged.

(END)
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Mike Walsh:

Please review this draft carefully to make sure that it does what you want it to do.
As | mentioned during our most recent telephone conversation, the draft allows
expunction of court records of dismissed charges only. Thus, law enforcement agency
records of the arrest that led to the dismissed charge, as well of records of an arrest that
leads to no charges whatsoever, are not subject to expunction under this draft. If you
want to cover law enforcement agency arrest records, the draft will have to be
expanded to do so.

Let me know if you have any questions or changes.

Jefren E. Olsen

Legislative Attorney

Phone: (608) 266-8906

E-mail: Jefren.Olsen@legis.state.wi.us
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February 21, 2000

Mike Walsh:

Please review this draft carefully to make sure that it does what you want it to do.
As | mentioned during our most recent telephone conversation, the draft allows
expunction of court records of dismissed charges only. Thus, law enforcement agency
records of the arrest that led to the dismissed charge, as well of records of an arrest that
leads to no charges whatsoever, are not subject to expunction under this draft. If you
want to cover law enforcement agency arrest records, the draft will have to be
expanded to do so.

Let me know if you have any questions or changes.

Jefren E. Olsen

Legislative Attorney

Phone: (608) 2664906

E-mail: Jefren.Olsen@legis.state.wi.us
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AN ACT to create 971.097 of the statutes; relating to: expunging records of

dismissed criminal charges in certain cases.

Analysis by the Legislative Reference Bureau

Current law provides a special disposition for certain criminal cases. Under
this special disposition, if a person is found guilty of a misdemeanor and the person
was under the age of 21 at the time he or she committed the offense, the court may,
at the time of sentencing, order that the record of the person’s conviction be expunged
if the person successfully completes the sentence. The court may order this special
disposition only if the court determines the person will benefit from expunction and
society will not be harmed by expunction. If the court orders this special disposition
in a case, the court must expunge the person’s record upon being informed that the
person has successfully completed his or her sentence. Under supreme court rules
governing circuit court records, when the clerk of the court is required to expunge a
court record the clerk must do all of the following: 1) remove any paper index and
nonfinancial court record and place them in the case file; 2) electronically remove any
automated nonfinancial record, except the case number; 3) seal the entire case file;
and 4) destroy expunged court records in accordance with supreme court rules (for
misdemeanor cases, records generally may be destroyed 20 years after entry of final
judgment in the case).

This bill provides for the expunction of court records of certain dismissed
misdemeanor charges. Under the bill, if a person was charged with a misdemeanor
offense and the charge was subsequently dismissed, the person may petition a court
for an order to expunge the court’s records relating to the dismissed charge if all of
the following apply:
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1. The dismissed charge did not involve certain specified misdemeanors,
including providing alcohol beverages to underage persons, delivering drug
paraphernalia to a minor, any misdemeanor violation relating to sexual morality and
any misdemeanor offenses against children.

2. The person was not found to have committed a violation of any other state
law or any local ordinance based on the same conduct on which the dismissed charge
was based.

3. At least seven years have passed from the date on which the charge was
dismissed.

4. The court has not previously denied a petition filed by the person for
expunction of the court records relating to the dismissed charge.

5. The court determines that the person will benefit from the records being
expunged and society will not be harmed by the records being expunged.

A person seeking expunction of a court record under the bill must file a petition
in the circuit court for the county in which the dismissed charge was filed. The person
must serve a copy of the petition on the office of the district attorney that filed the
dismissed charge, and the district attorney may file a written response to the
petition. After reviewing a petition and any response from the district attorney, the
court may either hold a hearing on the petition or decide the petition without a
hearing. If the court determines that the criteria for expunction have been met, the
court must grant the petition and order that the court’s records relating to the
dismissed misdemeanor charge be expunged. If a court determines that the criteria
have not been met, the court must deny the petition, If the court orders that its
records relating to a dismissed misdemeanor charge be expunged, neither the
existence nor the contents of the court’s records relating to the dismissed
misdemeanor charge may be disclosed to any person other than to the person who
was charged or, if authorized by the person who was charged, to an attorney
representing the person who was charged.

For further information see the local fiscal estimate, which will be printed as
an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

W

SecTioN 1. 971.097 of the statutes is created to read:

971.097 Expunction of records when misdemeanor charges are
dismissed. (1) (a) Except as provided in par. (b), a person may petition under sub.
(2) for an order to expunge the court’s records relating to a misdemeanor charge

against the person that was dismissed if all of the following apply:
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SECTION 1

1. The person was not found to have committed a violation of any other state
law or any local ordinance based on the same conduct on which the misdemeanor
charge was based.

2. At least 7 years have passed from the date on which the charge was
dismissed.

3. The court has not previously denied a petition filed by the person under sub.
(2) for expunction of the court records relating to the misdemeanor charge.

4. The court determines that the.person will benefit from the records being
expunged and society will not be harmed by the records being expunged.

(b) A person may not petition under sub. (2) for an order to expunge the court’s
records relating to a misdemeanor charge against the person that was dismissed if
the charge was for a misdemeanor offense under s. 125.07 or 961.575 or ch. 944 or
948 or if any victim of the misdemeanor charged was a minor.

(2) (a) A person who was charged with a misdemeanor that was subsequently
dismissed and who believes that he or she meets the criteria specified in sub. (1) (a)
may petition the circuit court for the county in which the dismissed charge was filed
for an order requiring the court’s records relating to the charge to be expunged. The
person shall serve a copy of the petition on the office of the district attorney that filed
the dismissed charge. The district attorney may file a written response to the
petition within a time limit set by the court.

(b) After reviewing a petition filed under par. (a) and the district attorney’s
response to the petition, if any, the court shall decide whether to hold a hearing on
the petition or, if it does not hold a hearing, whether to grant or deny the petition

without a hearing. If the court decides to hold a hearing on the petition, the hearing
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SECTION 1
shall be before the court without a jury. The office of the district attorney that filed
the dismissed charge shall represent the state at the hearing.

(c) If a court determines after a review of or a hearing on a petition filed under
par. (a) that the person who filed the petition meets the criteria specified in sub. (1)
(a), then the court shall grant the petition and order that the court’s records relating
to the dismissed misdemeanor charge be expunged. If a court determines that the
person who filed the petition does not meet the criteria specified in sub. (1) (a), then
the court shall deny the petition.

(8) (a) Except as provided in par. (b), if the court orders under sub. (2) that its
records relating to a dismissed misdemeanor charge be expunged, neither the
existence nor the contents of the court’s records relating to the dismissed
misdemeanor charge may be disclosed to any person.

(b) The existence and content of a court record that is expunged pursuant to an
under issued under sub. (2) may be disclosed to the person who was charged or, if
authorized by the person who was charged, to an attorney representing the person
who was charged.

(END)
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