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AN Act ﬁf relating to: expenditure of $178,548.40 from the general fund in

payment of a claim against the state made by the Bank of Homewood.

= (j _ L—
Thepeople of the state of Wisconsin, represenit¢d in senate and assembly, do
enact as follows:

SECTION 1. Claim against the state. There is directed to be expended from
the appropriation under section 20.505 (4) (d) of the statutes, as affected by the acts
of 1999, $178,548.40 in payment of a claim against the state made by the Bank of
Homewood, Homewood, Illinois, as reimbursement for grants that were payable to
its creditor, National Tire Services, Incgder the wa ,te tire removal and recovery
grant program under section 157.17, 1993 stats.[for the years 1992 to 1995.
Acceptance of this payment releases this state and its officers, employes and agents
from any further liability resulting from waste tires removed from this state by
National Tire Services, Inc.\for the years 1992 to 1995.

(END)
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This bill directs expenditure of $178,548.40 from the general fund in payment

.

a claim made by the Bank of omewood against the defprtment of natural v’

resources (DNR). The claimant is a/secured creditor of National Tire Services, Inc.
(NTS))of South Chicago Heights, #. In 1996, NTS filed for bankruptcy protection.
From 1992 to 1995, NTS participated in the waste tire removal and recovery program
administered by DNR under §) 159.17, 1993 stats. Under this program, certified
processors were eligible spemﬁed payments for waste tires picked up in Wisconsin
and delivered to aecéptable end uers. The claimant asserts that NTS picked up and
processed tirés for the years “1992 to 1995 for which it should have qualified for
erit from DNR in the amount of $17 8,548.40. DNR asserts that NTS failed ta

e certlﬁcatlons from appropriate end users that the amount of material specified

in NTS’ apphcatlons filed with DNR was processed and delivered/ fhose end users,
that liens and setoffs to this state for unpald taxes have not been satlsﬁed and that
legislative appropriations for the penod in question are now exhausted. The
claimant asserts that the state’s setoff claim is invalid under bankru ptcy law. On
October 30, 1997, the claims board recommended denial of this claim (see 1997
Senate Journal, pp. 335-336).

For further information see the state fiscal estimate, which will be printed as
an appendix to this bill.

)ﬁ&f\lx



Peer, Adam
To: Kuesel, Jeffery

ScoTT R. JENSEN

ASSEMBLY SPEAKER

Cc: Hodan, Patrick Fax
Subject: Request for Drafting a Private Bill

Jeffery,

| am requesting, on behalf of the Speaker, a private bill draft for introduction

today for the Bank of Homewood. The bank’s claim that was before the state
Claims Board was denied. Thereafter, the client wished to file a court complaint.
The court stated that the claim needed to be considered by the legislature first.

The Speaker is requesting a bill that this end.

| am transmitting to you a copy of materials that have been sent to the Speaker
by the bank’s attorney, Mr. Patrick J. Hodan, Esq., for your reference. The
Speaker gives the Legislative Reference Bureau his consent to discuss this bill
request and relating matters with Mr. Hodan. Specific questions should be

referred to him. Thank you for your efforts.

Attorney for the Consitituent:
Patrick Hodan

Office 414.298.8333

Home 262549.1619

Regards,

ADAMS PEER
Legislative Assistant, IV

OFFICE OF ASSEMBLY
SPEARER SCOTT R JENSEN
State of Wisconsin, USA

For contact information, please visit our home page online at:
http://www.legis.state.wi.us/assembly/asm32/asm32.html

STATE CAPITOL. ROOM 211 WEST. POST OFFICE BOX 6952 « MADISON. Wi 53708-8952

(608) 264-6970 . FAX: (608) 266-5123 ® TOLL-FREE: (888) 529-0032 « REP.JENSEN@LEGIS.STATE.WI.US
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The documents included in this facsimile transmission from the law firm of Reinhart, Boemcr, Van Dcuren. Norris & Rieselbach, s.c..
contain information which may bc confidential or legally privilcgcd. These documents arc intended only for the use of the individuals or
entities named on this transmission cover sheet. If you or your firm are not the intended recipicnt and huve received this transmission
mistakenly, you are hereby notified that reading, copying, disclosing, or distributing these documents, or taking @ny action based on rhe
information contained within them, is strictly prohibited, and that the decuments should bc retumned to this firm immediately. If you have
received this facsimile in error, please notify us by telephone 414-298-8549 immediately so that wc can arrange to retrieve the nansmittcd
documents at no cost to you.

PLEASE DELIVER THE FOLLOWING TO:

NANE: Mr. Adam Peer FACSIMILENO.  608-266-5123
COMPANY: PHONE NO. 608- 266- 3387

FROM: Patrick J. Hodan, Esq.
DATE: March 30, 2000

ATTORNEY NO. 372
REQUESTED BY | aura Zentgraf CLIENT NO. 09999
EXTENSION 414-298-8518 MATTER NO. 0006

Total number of pages sent, including this page @

IF ANY PROBLEMS OCCUR WITH THIS TRANSMISSION OK IF YOU HAVE NOT RECEIVED ALL THE PAGES, PLEASE CALL OUK
FACSIMILE OPERATOR AT 414-298-8549.

COMMENTS:

1000 NORTH WATER STREET P.O. Box 92900 MILWAUKEE. WISCONSIN 532026900 TELEPHONE 414-298-1000 FACSIMILE 414-298-8097
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property. The Department of Revenue recommends denia of this claim. Section 71.75(2), Wis. Stats,,
provides that a clam for refund must be made within four years of the unextended due date of the
return. The Board concludes there has been an insufficient showing of negligence on the part of the
dtate, its officers, agents or employes and this claim is not one for which the state is legally liable nor
one which the state should assume and pay based on equitable principles. The Board further concludes
this claim would be more appropriately pursued against Marshall Fields, or its assigns.

8. Robert Wilkes of Elcho, Wisconsin claims $5,429.11 for return of a levy against his account as well
as a 1991 Homestead tax credit. The claimant’s financial records were misplaced when he was
hospitalized. He was again hospitalized in 1994 during which time his home was sold and his records
put in storage. The Department of Revenue issued assessments for the claimant’'s 1991 and 1992
income taxes in October 1994. In 1996 the Department levied $4,269.11 from the claimant's bank
account. The claimant filed his 1991 and 1992 returns in February 1997, he did not owe any taxes but
was denied his $1,160.00 homestead credit for 1991 because the return was filed four years after the
original due date. The claimant filed his taxes as soon as he was able and requests that he be
reimbursed for his overpayment and homestead credit. The Department of Revenue recommends the
clam be denied. Section 71.75(5), Stats., prohibits the Department from refunding money that was
applied to the original assessments for 1991 and -1992 since no refund was claimed within the
prescribed two-year time period. The Board concludes the claim should be paid in the reduced amount
of $2,100 based on equitable principles. The Board further concludes, under authority of s. 16.007
(6m), Stats., payment should be made from the Claims Board appropriation s. 20.505 (4)(d), Stats. 1

9. The Bank of Homewood of Homewood, lllinois claims $178,548.40 for payment of waste tire
reimbursement grant money. The claimant files this claim on behalf of Nationa Tire Services (NTS).
NTS has filed for bankruptcy and the claimant is a secured creditor of NTS. From 1992 through 1995,
NTS participated in the DNR’s grant program for processors of waste tires. Under this program,
certified processors were digible for specified payments for waste tires picked up in Wisconsin and
delivered to acceptable end users. NTS filed an application to receive payment for waste tires picked
up between 1992 and 1994. The clamant states that the application and information contained in
DNR’s records established NTS' entitlement to a payment of not less than $178,548.4C. Furthermore,
NTS picked up additional tires in 1995 and delivered these tires to appropriate end users. While NTS
did not file and application for these tires, NTS should be entitled to payment for all qualifying tires
picked up in 1995. The claimant contends that NTS application is complete when supplemented with
certifications received from WP&L and other information contained in DNR’s records. Based on its
pre-bankruptcy loan documents and/or the financing orders approved by the bankruptcy court, the
claimant has a first priority security interest in the monies owed to NTS by DNR. Finaly, the
claimant asserts that the state's setoff claim predicated on NTS' alleged failure to pay withholding and
employment taxes is impermissible under bankruptcy law (11 USC s. 553). The Department of
Natural Resources recommends denial of this claim. First, the original grant application received from
NTS in February 1995 was deficient and the amount requested unsubstantiated. Second, liens and
other acknowledged claims, including setoffs to the state for unpaid taxes have not been satisfied.
Third, monies appropriated by the Legidature for the waste tire program have been exhausted and the
remaining monies collected have reverted to the General Fund. Findly, payment of this claim might
be viewed as precedent by the 25 other businesses that did not receive full grant funding for 1995
because of the reversion of monies to the General Fund. The Board concludes there has been an
insufficient showing of negligence on the part of the state, its officers, agents or employes and this
clam is not one for which the state is legaly liable nor one which the state should assume and pay
based on equitable principles. (Member Main not participating.)
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Dated at Madison, Wisconsin this :%Cth day of October 1997.

CzZ/? 2, »// _

Alan Lee, Chair /,
Representative of/t’ﬁe Attorney General

Edward D. Main, S'ecretéry
Representative of the Secretary of Administration

ANA, Q}\M&m/

Sheryl Albers’
Assembly Finance Committee

L\ Loy

Brian Burke
Senate Finance Committee
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REINHART | BOERNER | VAN DEUREN
NORRI S & RIESELBACH, S.C.

ATTORNEYSA T Law

March 30, 2000

Patrick J. Hodan
DirectDid:
414-298-8333

SENT BY FACSIMILE
Mr. Adam Peer

115 East, State Capitol
Madison, WI 53707
Dear Mr. Peer:

Enclosed is the information | mentioned. Please call me after you have
received it.

Very truly yours,

itrickBatHo
MW\602570PJH:LAZ

Enc.

1000 North Water Street P.0. Bax 514000 Milwaukee. Wisconsin §3203-3400 Telephone (414) 298-1000 Facsimiie (414) 298-8097

Denver, CO Madison, WI Milwaukee, WI
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Wov 1 8§ 1939
COURT OF APPEALS .
DECISION NOTICE
DATEDAND FILED ' This opialon $s subject to  forther cdlﬂ.llg. I
pablished, the official version will appear in the
November 18. 1999 bommd vofee of he (el Repors:
A e o v hocen by the
raves pctition to an adverse
a:;t:?::of‘”m g:;; of Appeals. Sec § _suamuwkm 805.52,
No. 99-0227
STATE OF WISCONSIN
~ IN COURT OF APPEALS

DISTRICT IV

BANK OF HOMEWOOD FOR THE BENEFIT OF NATIONAL
TIRE SERVICES, INC.,

PLAINTIFF-RESPONDENT,
V.
STATE OF WISCONSIN,

DEFENDANT-APPELLANT.

APPEAL from an order of the circuit court for Dane County:
MARK A. FRANKEL, Judge. Reversed and cause remanded with directions.

Before Dykman, P.J., Vergeront and Roggensack, JJ.

-

1 PERCURIAM. The Sate appealsfrom an order denying its motion
to dismiss a lawsuit commenced by the Bank of Homewood.” We conclude that

! Wegrantedthe Stat€’ Spetition forleave to appeal the trial court’s nonfinal order.

Appendix B
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No(s). 99-0227

the bank failed to obtain persona jurkiction over the State, and we therefore

reverse.

92  In 1997, the bank filed a claim with the Wisconsin Claims Board,
alleging a debt owed to its client, National Tire Services, Inc.> In October 1997,
the board issued a report recommending against the claim. The report was
forwarded to the Wisconsin Senate for filing and publication and the report was
subsequently published in the WISCONSIN STATE JOURNAL. The bank took no
further action on its claim, such as having legidation introduced on its behalf, until
filing this action several months later. Nor did the legislature take any further

action oa the claim.

93 Section 775.01, STATS., provides that the State waives its sovereign
immunity and allows claimants to commence suit “[u]pon the refusal of the
legidlature to’ allow a claim.” Section 16.007(1), STATS., providesthat “[n]o claim
or bill relating to such a claim shall be considered by the legidature until a

recommendation thereon has been made by the claims board.”

714 Here, the trial court found that after the board communicated its
recommendation to the legidature, that body’s failure to act congtituted a
sufficient refusal of the claim, under § 775.01, STATS., to allow the action to
proceed. However, we recently ruled that § 775.01 requires that the claimant have
alegidator submit a private bill on its behalf, with immunity waived only after the
legislature refuses to pass it See Brown V. State, No. 98-2662, slip op. at 1 1-12
(Wis. Ct. App. Sept. 2, 1999, ordered published Oct. 25, 1999). That resolves the

2 The bank based its claim 0N a perfected security interest in National Tire’s accounts
receivable.
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No(s).99-0227

matter and requires reversal of the tral .court’s order. The State remained immune

in this proceeding. Accordingly, we reverse and remand with directions to dismiss
the bank’s claim.

By the Court—Order reversed and cause remanded with directions,

This opinion will not be published. SeeRULE 809,23(1)(b)S, STATS.






.

MAR 38 2008 14:16 FR REUDNR MILW y45 414 298 BOY? TO 2H174H16BE266512 P.06

f-e\ R .‘r\ ..sntnw..x.::qu
iJ,.'_f”\. “{

STATE OF WISCONSIN CIRCUIT COURT WAURESHA COUNTY

BANK OF HOMEWOOD,
fort he benefit of National
Tire Services, Inc.,

Plaintiff,

cse BV 0190

Case Code. 30303

V.
STATE OF W SCONSI N,
Def endant .

THE STATE OF W SCONSI N

TO State of Wsconsin

med_above has
':'./

ﬁ _:i
Pp\" :3 N

You are hereby notified that the Plamtrff.

filed a lawsuit or other |egal action against you. The/complalnt.

which is attached, states the nature and basis of the iegal action.
Wthin 20 days of receiving this sumons, you nust respond
With a witten answer, as that termis used in chapter 802 of the

Wsconsin Statutes, to the conplaint. 1he Court may reject or

disregard an answer that does not follow the requirenments of the

e

submitted by:

Scott R Hallein

Robert J. Diaz

Mallery & Zimmernman, S.C

17= F| oor

111 East Wiscomsin Avenue

Milwaukee, W sconsin 53202-4808

tel aphona: 414-271-2424

facsimile: 4X- 271- 8678 -1-

Acpendix C
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statutes. The answer nust be sent'or delivered to the Court, whose

address is Waukesha County Courthouse, 515 W Morel and Boul evard
53188, and to Scott R Hallein of Mallery & Zimernman, S.C.,
plaintiff's attorney, whose address is 111 East Wsconsin Avenue,
Suite 1790, M Iwaukee, Wisconsin 53202. You mmy have an attorney
help or represent you.

|f you do not provide a proper answer within 20 days, the
Court may grant judgnent against you for the award of noney or
ot her legal action requested in the conplaint, and you nay |ose
your right to object to anything that is or may be incorrect in the
conpl ai nt. A judgment nmay be enforced as provided by |aw A

judgnent awardi ng noney may becone a |ien against any real estate

you own now or in the future, and nay also be enforced by

garni shment or seizure of property.

Dated: January 23, 1998.

MALLERY & Z| MVERMAN, S. C.
Attorneys for Citizen's
Mort gage, Inc.

MALLERY & ZI MVERMAN, S. C.

17t h Floor

111 East Wsconsin Avenue ZA &’_\
M | waukee, W sconsin 53202-4808 By:

tel ephone; 414-271-2424 Scott kfpraﬂﬂ:::n
facsimle: 414-271-8678 State Bar No. 1024669

Robert gJ. D az
State Bar NO 1021458
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STATE OF WISCONSIN CRCUT COURT WAUKESHA COUNTY

BANR OF HOMEWOOD,
for the benefit of National
Tire Services, Inc.,

Plaintiff, O CU(\ ava
s.,8 ___‘ji
v. Case NO.
Case Code. 30303
STATE OF WISCONSIN,
0}71,% )
Defendant. | : \6}1/62/&,4,
Wx_@@; W 5 Yoo,
,I;\ l}‘,?,:_ ’ '.'),
0 ,J/’
Bank of Homewood (the "Bank") !59‘9 ffzf:s unders:.gned
< ,,, /4;'-.' s
RLE N S
counsel, pursuantto Ws. Stat. Section 893. 80, %’%‘iﬁg‘Of
(s
v
the State of Wsconsin (*Wisconsin") as follows:
PARTIES, JURISDICTION AND VENUE
1. The Bank is a bank chartered under the |laws of the
state of Illinois.
2. Wsconsin is a state subject to suit under wis.

Stat. Section 893. 80.

Submitted by:

Scott d. Halloin

Robert J. piaz

Malliexy & Zi mrernman, S$.C.

17% Floor

111 East Wsconsin Avenue

Milwaukee, wWisconsin 53202-4808

t el ephone: 414-271-2424

facsimle: 414-371-8678 -1-
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3, This court has subject. matter jurisdiction over this
proceedi ng pursuant to Wis. Stat. Section 893.80.

4, venue i s proper in Waukesha county pursuant to wis.

Stat. Section 801.50.
BACKGROUND RACTS
Bank's Eptitlementta Pursue C aim
5. On January 25, 1996 (the "Petition Date"), National

Tire Services, Inc. ("NTs*)filed a petition for relief under

Chapter 11 of the United States Bankruptcy Code, thus
commenci ng bankruptcy case nunber 96 B 2058, presently pending
in the United states Bankruptcy Court for the Northern
District of Illinois, Eastern Division (the "Bankruptcy
case"). The Bankruptcy Case was subsequently converted to a
|'i qui dation proceeding under Chapter 7 of the Bankruptcy Code.

6. Both prior to and subsequent to the Petition Date,
the Bank | oaned noney to NTs. These |oans were secured by a
valid, properly perfected security interest in various assets
of wTs, including accounts receivable.

1. The Bank is presently owed in excess of
$1,500,000.00 by NTS on account of the foregoing loans.

8. On July 2, 1996, the Honorable Erwin |. xatz entered

an order in the Bankruptcy Case, nodifying the automatic stay

-2-
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to permit the Bank to take all action necessary to |iquidate
t he accounts receivable of NIS (the "stay Relief oxdexr"). In

particular, this order authorized the Bank to initiate and

true and correct copy of the Stay Relief O der is attached

hereto as Exhibit A
NTS' Eptitlement to Reimbursement frcm State

9. At some point during the early to md 1s90's,

W sconsin established a grant programfor processors of waste
tires.

10. Pursuant to this program Wich was admnistered by
Wisconsin's Departnment of Natural Resources ("DNR"}, certified

processors woul d be eligible for specified payments for waste

tires picked up in Wsconsin and delivered to acceptable end

users.
11. DNR certified NTs for participation in the program
12.  NTS processed tons of qualifying waste tires in
Wisconsin from 1992 t hrough 19ss.
"13. wTs filed an application to receive paynent for

waste tires picked up between 1992 and 1994.







MAR 3 0 2889 14:18 FR REUDNR MILW #S 414 29E €097 TO 2H174HI6BE266512 P.12

20. DNR had actual notice of the claimat all relevant

times, and has not been prejudiced by the timng of its
subm ssi on
COUNT ONE-BRBACH OF CONTRACT

21. The Bank realleges and i ncorporates by reference the
al l egations contained in 9§ 1-17 of this Conplaint.

22. DNR's establishnment of the tire processor grant
program and certification of NIS as a qualifying processor
constituted an offer to entera contract with NTS.

23. NTS accepted this offer by processing tires, and by
submtting its applications for reinbursenent.

24, There wasavalid and enforceable contract between
DNR and NTS, obligating DNR to reimburse NTS for processing
qualifying tires.

25. NTs performed its obligations under this contract.

26. DNR breached its obligations under this contract by
failing to reimburse NrS for processing qualifying tires.

_27. DNR has been danmaged by this breach in the anmount of
t he hnpaid rei mbursenent provided under the program
WHEREFORE, for the foregoing reasons, the Bank of

Homewood prays that this court enter judgment in its favor

and agai nst Wsconsin, in ananount not |ess than $178,548.40,

.5.
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plus such additional reinbursement as may be owed for
qual i fying tires processed in 1995, plus pre-judgnment
interest, costs and attorneys' fees.
COUNT TWO--PROMISSORY ESTOPPEL

28. The Bank realleges and incorporates by reference the
al l egatione contained in 99 |1-27 of this Conplaint.

29. DNR promsed NTS to pay it specified rei nmbursenent
for qualifying waste tires:processed i n Wsconsin.

30. A reliance on the foregoing prom se, NTS picked up
tons of qualifying waste tires.

31.  DNR and Wsconsin benefited fromthe processing of
waste tires by Nrs, but has not paid for this benefit.

32. Under the foregoi ng circumstances, Wsconsin shoul d
be estopped from denying NTS reinbursement for the qualifying

tires processed.

WHEREFORE, for the foregoing reasons, the" Bank of
Honmewood pray6 that this court enter judgment in its favor,
and agai nst Wsconsin, in anamountnot |ess than $17ge,548.40,
pIus' such additional reinburserent as may be owed for
qualifying tires processed in 1995 ~ plus pre- judgnent

interest, costs and attorneys’ fees.






~
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COUNT THREE--UNJUST ENRICHMENT
33. The Bank realleges and incorporates by reference the

all egations contained in 9¢ 1-32 of this Conplaint.

34. DNR and Wsconsin have received abenefit by virtue
of the qualifying tires processed by NTs.

3s. DNR and Wsconsin have not paid NTS for the benefit

provi ded.

36. It would be inequitable to permit DNR and W sconsin
to avoid the paynment obligations acconpanying NTS' processing
of the qualifying tires.

WHEREFORE, for the foregoing reasons, the Bank of

Homewood prays that this court enter judgnment in its favor,

and against Wsconsin, inan anount not |ess than $178,542.40,
plus such additional reinmbursement as may be owed for
qual i fying tires processed in 1995, Plus pre-judgment

interest, costs and attorneys' fees.

Respectful |y submtted,

rRANR OF ROMEWOOD

, pheh S

Robert J. Diaz

-7-
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Scott R Halloin (WBN 01024669)
Robert J. Diaz (wBN 01021458)
MALLERY & ZIMMERMAN,S. C.

111 East W sconsin Avenue

M | waukee, W sconsin 53202
(414) 271-2424

O Counsel :

Jonathan W Young (lllinois Bar # 06204590)
WILDMAN, HARROLD, ALLEN & DIXON

225 West wacker Drive, Suite 3000

Chicago, Illinois 60606-1229

(312) 201-2000

The Plaintiff demands a jury of 12

8-
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Y

State of Wisconsin \ DEPAR1 ...NT OF NATURAL RESOURCES

101 South Webstar Street

‘ pr— Box 7921
SePT. OF NATURAL RESOURE TELEPRONG So8 aae tes
Seoroe £, Meyer . TELEFAX 608-267-3679

TOD 608-287-6897

Secrotary

September 13, 1995

Mr. Tryge Baklkon

Natiomal Tire Services, Inc.
3215 Butler Avenue

Sout h Ckfcage Heighes, | L 60411

Dear Mr, Bakkom:

-Based upon ybur request I have nade a preliminary determinstion oft he anount
of reimbursement that National Tire Servieces is entitled to based upen
processing Wwaste tires for calendar year 1992, 1993 aad 1994. Although all of
the information requested f Or pZocessing your reimbursement has mot been sent
to us I have preliminarily calculated that you wouldbe entitledto
$178,548.40. T&e information that is missing from your .applicatien to this
. -point are certifications from end users that the amount of material you bave
claimed {n your application was processed and delivered toend users.

If you shoul d have any questioms with regard tothi S preliminary determination
please eall ne at (608) 267-9388. Thank you.

sctor
B & Racovery Program .
‘Bureau of/Solid end Hazardous Waste Management

BJK:1kp )
v:\9511\swobakks.pjk
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-
. gegn  SLALE OF WISCONSIN
} DEPARTMF" T OF JUSTICE
‘ ol ' e —
$EOONE - ) i
ORNEY GENERAL : * £.0. Box racy "B Avenae
fumeatta L Beidge ' - Madisen, W1 537077857
Dty Attorney General Richard E. Braun
' e s G
Sept ember 18, 1996 FAX 0826722223
TTY 608/267-8502
David R wWelch _
Dannen, Cr ane, Heyman & Si non
Suite 154 i
135 Sout h LaSalle Street ‘ - <

Chi cago, IL 60603-4297

Re: National Tire Services, Inc.
Bankruptcy 96-B-020S8 °

Dear M. \Welch:*

The Departpent of Justice wil| be represemting the interests
of the State .of Wsconsin (*the state") in the referenced Chapter

11. proceeding;
A Notice of Appear ance has been fil ed (copy enclosed) . Pl ease

direct all future. notices, pl eadi ngs and communications regardi ng

matters invelving the State directly to the undersigned.

.The state, thraough its Department of Natural Resources, | S
hol di n? $178,548.40 (1] re recycling rebates) f Or NTS’s account. an
admi ni strative hold has been placed on the funds pending resol ution

of the following matters:

L NTS'’s submission Of the docunments identified in Secretary
Meyexr’s March 8, 199.6 letter to you; |,

2.  resolution of the state's aetoff claim

'3, resolution of the three credit& Claim made against
t he funds pursuant 10§779.1s5, Stats. ; )

4,  resolution Ofthe Bank of Homewood’sclaim.to the funds
baged upon its conterntion t 0 hol d a perfected securitydnterest in
NTS’s accounts receivable; and

) 5. entry .of_.;an':;.or'd'e‘i.:;f'_bf the Bankruptcy Court approving the-
final resolutions to:the ‘above claims:

s:-With regpect to the ‘state’s setoff Clajm | am. enclosing a ..
copyof the state’s proof of cliéim; which has been forwarded to (he

clerk for: £11ing.~ The withholding and unenmnl ovnent tax compdnents
of the claim are based upon€St| NMat ed assessments), since NTS has
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not filed the required returns/reports for the relevant time

eriods, As soon asS the appropri documents are filed, the
‘grmunts owed by NTS will t?tf ggfrcﬁfgt ed. S exact

Pl ease provide me -withthe documentation and information

requested above at your I est ~conveni ence. , ,
a tel ephone conversation, or perhaps a meeting, t¥e (canrihge set P

proceed to a point where the funds on hold can be.distributed.

I | ook forwaza O he.ar.ing fromyou.

—-— . . o

Very truly yours,

‘Richard E. .
Assi st ant Attormey General

Enclosures.

2
.“

wy Uy
PRES™ N T
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WILDMAN, HARROLD, ALLEN & DIXON
225 WEST WACKER DRIVE
CHICAGO, ILLINOIS 60606-1aze

Q1D 201-2000
FAX: 3L 201-25565

JONATHAN W. YOUNG
(2) 201-2662

€-MAIL young@whad.com .
June 27, 1997

VIA FACSIMILE AND FEDERAL EXPRESS

Facsimile No. (608) 2664983

Mr . Charles Leveque

Chairman

Wisconsin Administrative Review Board
Wisconsin Department of Natural Resources
101 South Webster Street

P.0.Box 7921

Madison, Wisconsin 53707

Facsimile No. (608) 267-3842.

Ms. Patricia Reardon

State of Wisconsin Claims Board
1 01 EastWilson Street

10th Floor

Madison, Wisconsin 53702

Re:  Claim against Wisconsin Department of Narural Resources
Asserteddy Bankof Homewood on Behalf of National Tire
Services, Inc.

Dear Mr. Leveque and Ms. Reardon:

Thisfirm Icpresents the Bank of Homcviood (the “ Bank”), a secured creditor of
National Tire Services, Inc. "NTS"). Pursuant to Wis. Stat. §§ 16.007 and 893.80, and
on behalf of NTS, the Bank hereby esserts a claim against the State of Wisconsin in an
amount not less than S178,548.40, predicated on.monies owed by the Department
Natural Resources("DNR"). Thisletter will set’forth the nature of NTS' claim, the
defenses asserted to the claim by DNR and its aftorneys, and the reasons yyhy those

defenses are not well taken. .



3
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WILDMAN, HARROLD, ALLEN & DixXON

Mr. Charles Leveque
MSs. Patricia Reardon
June 27, 1997

Page 2

On January-25, 1996, NTS filed a petition for relief under Chapter 11 of the
United States Bankruptcy Co& thuscommencing bankruptcy case number 96 B 2058,
presently pending in the United States Bankruptcy Court for the Nertkem District of
Illinois, Eastern Division. No plan of reorganization has been confirmed, and the motion
of the United States Trustee to convert or dismiss the case iS set for hearing on Monday,

June 30, 1997 at 10:30 am. At that time, we expect that Judge Katz will enter an order
converting the case to a proceeding under Chapter 7 of the United States Bankruptcy

Code.

The Bank holds avalid, properly perfected security interest in, inter alia, the
accounts receivable of NTS (the"Receivables®). On July 2, 1996, Judge Katz entered an
order modifying the automatic stay applicable to NTS' bankruptey proceeding, in order to
permit the Bank to “take all actions necessary to liquidate the aceounts receivable of
[NTS] , including but not limited to () making demand on the Debtois behalf for the
payment of such sums, and (ii) initiating, prosecuting and/or compromising litigation in
the Debtois name to collect such sums. | am enclosing a copy of the order for your
reference. This order empowers. the Bank tocollect accounts receivable owing from

DNRtONTS.

After reviewing records produced by DNR, and conducting the deposition of
Director Paul Koziar, we have concluded that DNR is indebted to NTS in an amount not
lessthan $178,548.40. In support of this figure, | am enclosing a copy of aletter from
Paul Kozar to Tryvge Bakkom, dated September13, 1995. This | etter statesthat DNR
has made a “ preliminary determination of the amount of reimbursement that National
Tire Servicesis eatitled to based upon processing waste tires for calendar year 1992,

1993 and 1994. The letter further states that, while NTS has not yet certified delivery of
the waste tres to end users, DNR has "preliminarily calculated that you would be entitled
t0S178,548.40." | am also enclosing acopy of a letter from Richard. E. Braun, Assistant
Attorney General, to David K. Welch, bankruptey attorney for NTS, dated September 18,
1996.. This |etter advises that “the state, through its Department of Natural Resources, is
holding $178,548.40 (tire recyclingrebates) for NT'S' account,” and that “an
administrative bold has been placed on thefunds pending resolution of [various] matters.”

The documentary and testimonidl evidence produced by DNR establishes the
following facts. The State of Wisconsin established agrant program for processors of
waste tires. Pursuant t0 this program administered by DNR, certified processors would
be eligible for specified payments for wast® tirés picked up in Wisconsin, and delivered
to acceptable end users. DNR certified NTS for participation in the program. Thereafter,
NTS filed an application to receive payment for waste tires picked up between 1992 and
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WILDMAN, HARROLD, ALLEN & DIXON

Mr. Charles Leveque
Ms. Patricia Reardon
June27, 1 9 9 7
Page3

1994. On information and belief, the application, together with the information coatained
in DNR's OWn recards, established NTS' entitlement to a payment of not |essthaa
$178,543.40. Moreover, on further information and belief, NT'S picked up additional
Wisconsin tires in 1995, and delivered these tires to appropriate end users. While NTS
did not file an application for these tires, NTS should be entitled to payment for all

qualifying tires picked up in 1995.

As evidenced by the attached letter, the Wisconsin Department of Justice "DOJ™)
has represented DNR in connection with the NTS bankruptcy. DOJ has identified the
following defenses to NTS' claim for thetirerecycling funds: (&) NTS did not submit a
complete application to DNR, by virtue of its failure to certify delivery to authorized end
usess, (i) numerous NTScreditors made competing claims to the funds, thereby
subjecting DNR to arisk of double payment, (iii the State of Wisconsin hassetoff claims
predicated on NTS' alleged failure to pay withholding and employment taxes, and (iv) the
funds appropriated for payment of the 1992-1994 and 1995 tire recycling claims have
been exhausted.

The Bank believes that none of these defenses can be sustained. First, on
information and belief, when supplemented with certifications received from Wisconsin
Power & Light and other information contained in DNR's records, NTS" applicationis
complete andsufficient. Second, based upon its pre-bankruptey loan documents and/or
the firancing orders approved by the bankruptcy court, the Bank has a first prionity
‘security interest in the monies owed to NTS by DNR. Third, the State of Wisconsin's
alleged tax claims lack the requisite mutuality to be setoff against the monies owed by
DNR. Fourth, on information and belief, the State of Wisconsin is presently holding in
reserve inexcess of $1,000,000.00 received from tire user fees and/or cost recovery
actions brought by DNR, which funds are due to revert to ageneral public revenue fund
on June 30, 1997 (the “ Reserved Funds"). These funds are more than sufficient to pay
NT’S claims against the State, and should be appropriated for that purpose. To the extent
Wisconsin Statutes purport to preclude DNR from applying these funds to 1992-1 994 or

1995 liahbilities, the Bank believes such legislation to be an impermissible attempt to
retrodctively void rightsalready vested in NTS.

For the foregoing reasons, the Bank of Homewood respectfully requests, on
behalf of National Tire Services, Inc., paymeat of $178548.40, plus such additional sums
asmay be owing toNTS for pickup of qualifying tires in 1995. Pending either (i)
allowance of this claim or (ii) ajudicial determination of whether the monies are owing,

the Bank requests that an amount sufficientto i:’ay this claim in full be withheld frem the
Reserved Funds.
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. WILDMAN, HARROLD, ALLEN & DIXON

Mr. Charles Leveque
Ms. Pdtricia Reardon
June 27, 1997
Page 4
If either | or my co-counsel can furnish any additiona information in conhection
‘with this claim, please do not hesitate to letus know. | am gsp enclosing an executed
and notarized claimform. Thank you for your attention to these matters.

Very truly yours,
BANK OF HOMEWOQOD

On} of its Attomneys | 7

Scott R. Halloin (WSB # 1024669)
MALLERY & ZIMMERMAN, S.C.
111 East Wisconsin Avenue

17th Floor
Milwaukee, Wisconsin 53202-4808

(414) 271-2424

David J. Fischer (Illinois State Bar #-813475)
Jonathan W. Y oung (Tllinois State Bar # 06204590)
WILDMAN,HARROLD,ALLEN &DIXON

225 West Waceker Drive, suite 3000

Chicago, Illinois 606061229

(312)201-2000

Enclosures

cc: Richard E. Braun, ES(. (w/enclosures)(via facsimile)
David K. Welch, Esg. (w/enclosures) .
. Lawrence Fisher, Esq. (w/enclosurés) -
Thomas J. Rohan (w/enclosures)
David J. Fischer, Esq. (w/eaclosures)
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TTAL LEGISLATIVE REFERENCE BUREAU
ORM Legal Section Telephone: 266-3561
5th Floor, 100 N. Hamilton Street

The attached draft is submitted for your inspection. Please check each part carefully, proofread each word, and
sign on the appropriate ling(s) below.

Date: 03/30/2000 To: Representative Jensen

Relating to LRB drafting number: LRB-4870

Topic
Bank of Homewood claim

Subject(s)

State Finance - claims agnst st -

1. JACKET the draft for introduction g

in the Senatear the Assembly / (check only one). Only the requester under whose name the
drafting request is entered in the LRB’s drafting records may authorize the draft to be submitted. Please
allow one day for the preparation of the required copies.

2. REDRAFT. See the changes indicated or attached

A revised draft will be submitted for your approval with changes incorporated.

3. Obtain FISCAL ESTIMATE NOW, prior to introduction

If the analysis indicates that a fiscal estimate is required because the proposal makes an appropriation or
increases or decreases existing appropriations-or state or general local government fiscal liability or
revenues, you have the option to request the fiscal estimate prior to introduction. If you choose to
introduce the proposal without the fiscal estimate, the fiscal estimate will be requested automatically upon
introduction. It takes about 10 days to obtain a fiscal estimate. Requesting the fiscal estimate prior to
introduction retains your flexibility for possible redrafting of the proposal.

If you have any questions regarding the above procedures, please call 266-3561. If you have any questions

relating to the attached draft, please feel free to call me.

Jeffery T. Kuesel, Managing Attorney
Telephone: (608) 266-6778



