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1997 - 1998 LEGISLATURE

1997 SENATE BILL 30

January 28, 1997 - Introduced by Senators A. Lasee, Fitzgerald, Drzewiecki,

PgiLn1
PgiLn2
PgiLn3
Pgiln4d
PgiLn5
PgiLné
PgiLn7
PgiLn8
PgiLn9
PgiLn10
PgiLnii

Huelsman, Zien, Welch and Buettner, cosponsored by Representatives
Kaufert, Ladwig, Brandemuehl, Musser, Foti, Handrick, Owens, Green,
Dobyns, Kreibich, Hoven and Ott. Referred to Committee on Judiciary,
Campaign Finance Reform and Consumer Affairs.

An Act to renumber 939.50 (1) (a), 939.50 (3) (a) and 973.015; to renumber and
amend 940.01 (1); to amend 301.048 (2) (b), 302.11 (1m), 303.065 (1), 304.02

(5), 304.06 (1) (b), 304.071 (2), 939.30 (2), 939.31, 939.32 (1) (a), 939.50 (2),
939.60, 939.624 (2), 939.625 (1) (b) 2., 939.63 (1) (a) 2., 961.335 (1), 971.17 (1),
972.03, 972.13 (6), 973.013 (1) (b), 973.0135 (3), 973.032 (2) (b), 973.09 (1) (c) and
978.07 (1) (¢) 1.; and to create 301.046 (3) (cm), 304.06 (1t), 939.22 (7), 939.50

(1) (ag), 939.50 (3) (ag), 940.01 (1) (b), 940.01 (1) (c), 940.01 (1) (d), 961.335 (1m),
967.02 (1m), 973.015, 973.016 and 973.017 of the statutes; relating to:

providing a penalty of either death or life imprisonment for the first-degree
intentional homicide of a child younger than 16 years old, affecting parole

eligibility and granting rule-making authority.

Under current law, no state crime is punishable by the death penalty. This bill
provides for either a death penalty (by lethal injection) or life imprisonment (with or
without parole eligibility restrictions) for any first-degree intentional homicide
committed by a person who is 16 years old or older against a child who is younger
than 16 years old. Other first-degree homicides remain punishable by life
imprisonment.

The procedure for determining whether or not the death penalty would be
imposed is the subject of a proceeding that is separate from the regular trial. After
a conviction finding that a first-degree homicide of a child younger than 16 years old

- had occurred, the court reconvenes the trial jury, or, if there was no jury trial or the

trial jury is unable to continue, a new jury is summoned. The defendant may waive
the right to a jury. Evidence is then presented regarding various aggravating or
mitigating circumstances relating to the crime and the defendant.

The jury hears the evidence and then gives an advisory sentence to the court
of either life imprisonment or death. If the jury recommends life imprisonment, it
may further recommend a complete or substantial restriction of the defendant’s



parole eligibility. The court, not bound by the advisory sentence, then weighs the
aggravating and mitigating circumstances and enters the sentence of either life
imprisonment or death. If life imprisonment is imposed, the court may completely
or substantially restrict the defendant’s parole eligibility. If the court chooses the
death sentence it must set forth its findings in writing. Any death sentence is subject
to automatic appellate review by the supreme court.

The court that imposes the death sentence sets the execution date. The
secretary of corrections designates the executioner. Twelve citizen witnesses must
be present at the execution.

This bill applies only to those offenses committed on or after its effective date
(the day after publication).

PgaLni Section 1. 301.046 (3) (cm) of the statutes is created to read:

Pg2Ln2 301.046 (3) (cm) The prisoner'is not awaiting imposition of a death sentence.
Pg2Ln3 Section 2. 301.048 (2) (b) of the statutes is amended to read:

Pg2Lnd 301.048 (2) (b) He or she is a prisoner serving a feleny sentence for a felony not
Pg2Ln5 punishable by death or life imprisonment and the department directs him or her to
Pg2Lné participate in the program.

Pg2Ln7 Section 3. 302.11 (1m) of the statutes is amended to read:

Pg2Ln8 302.11 (Im) An inmate serving a life term is not entitled to mandatory release.

Pg2Lng Except as provided in ss. 304.06 (1t), 939.62 (2m) and 973.014, the parole commission
Pg3Ln1 may parole the inmate as specified in s. 304.06 (1). An inmate awaiting imposition

Pg3Ln2 of a death sentence is not eligible for parole.

Pg3Ln3 Section 4. 303.065 (1) of the statutes is amended to read:

PgsLn4 303.065 (1) The department may grant work release privileges to any person
Pg3Ln5 incarcerated within the state prisons, except that no person serving a life sentence
Pg3Ln6 may be considered for work release until he'or she has reached parole eligibility

Pg3LN7 under s. 304.06 (1) (b) or (1t) or 973.014 (1) (a) or (b), whichever is applicable, and no
PgaLn8 person serving a life sentence under s. 939.62 (2m) or 973.014 (1) (c) or awaiting
PgsLno  imposition of a death sentence may be considered for work release.
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Section 5. 304.02 (5) of the statutes is amended to read:

304.02 (5) Notwithstanding subs. (1) to (3), a prisoner who is serving a life
sentence under s. 939.62 (2m) or 973.014 (1) (¢) or awaiting imposition of a death
sentence is not eligible for release to parole supervision under this section.

Section 6. 304.06 (1) (b) of the statutes is amended to read:

304.06 (1) (b) Except as provided in sub. (1m) or s. 302.045 (3), 961.49 (2) or
973.0135, the parole commission may parole an inmate of the Wisconsin state
prisons or any felon or any person serving at least one year or more in a county house
of correction or a county reforestation camp organized under s. 303.07, when he or
she has served 25% of the sentence imposed for the offense, or 6 months, whichever
is greater. Except as provided in sub. (1t) or s. 939.62 (2m) or 973.014, the parole
commission may parole an inmate serving a life term when he or she has served 20
years, as modified by the formula under s. 302.11 (1) and subject to extension using
the formulas under s. 302.11 (2). The person serving the lifc term shall be given
credit for time served prior to sentencing under s. 973.155, including good time under
s. 973.155 (4). The secretary may grant special action parole releases under s.
304.02. The department or the parole commission shall not provide any convicted
offender or other person sentenced to the department’s custody any parole eligibility
or evaluation until the person has been confined at least 60 days following
sentencing. The parole commission may not parole an inmate who is awaiting

imposition of a death sentence.

Section 7. 304.06 (1t) of the statutes is created to read:

304.06 (1t) If the prisoner is serving a life term imposed under s. 973.015, the
prisoner is eligible for parole only when authorized by the sentencing court under s.
973.015 (3) ().

Section 8. 304.071 (2) of the statutes is amended to read:

304.071 (2) If a prisoner is not eligible for parole under s. 304.06 (1) (b) or (1t),
939.62 (2m), 961.49 (2), 973.014 (1) (c) or 973.032 (5), he or she is not eligible for
parole under this section.

Section 9. 939.22 (7) of the statutes is created to read:
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939.22 (7) "Crime punishable by death or life imprisonment"” means a crime for
which one or more of the possible penalties is death or life imprisonment.

Section 10. 939.30 (2) of the statutes is amended to read:

939.30 (2) For a solicitation to commit a crime fer-which-the-penalty-is
punishable by death or life imprisonment, the actor is guilty of a Class C felony. For
a solicitation to commit a Class E felony, the actor is guilty of a Class E felony.

Section 11. 939.31 of the statutes is amended to read:

939.31 Conspiracy. Except as provided in ss. 161.41 (1x), 940.43 (4) and
940.45 (4), whoever, with intent that a crime be committed, agrees or combines with
another for the purpose of committing that crime may, if one or more of the parties
to the conspiracy does an act to effect its object, be fined or imprisoned or both not
to exceed the maximum provided for the completed crime; except that for a

conspiracy to commit a crime for-whiech-the-penalty-is punishable by death or life
imprisonment, the actor is guilty of a Class B felony.

Section 12. 939.32 (1) (a) of the statutes is amended to read:

939.32 (1) (a) Whoever attempts to commit a crime for-which-the-penalty-is
punishable by death or life imprisonment is guilty of a Class B felony.

Section 13. 939.50 (1) (a) of the statutes is renumbered 939.50 (1) (am).

Section 14. 939.50 (1) (ag) of the statutes is created to read:

939.50 (1) (ag) Class AA felony.

Section 15. 939.50 (2) of the statutes is amended to read:

939.50 (2) A felony is a Class AA, A, B, BC, C, D or E felony when it is so
specified in chs. 939 to 951.
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Section 16. 939.50 (3) (a) of the statutes is renumbered 939.50 (3) (am).
Section 17. 939.50 (3) (ag) of the statutes is created to read:

939.50 (3) (ag) For a Class AA felony, life imprisonment or death, as determined
under s. 973.015.

Section 18. 939.60 of the statutes is amended to read:

939.60 Felony and misdemeanor defined. A crime punishable by death or
imprisonment in the Wisconsin state prisons is a felony. Every other crime is a
misdemeanor.

Section 19. 939.624 (2) of the statutes is amended to read:

939.624 (2) If a person has one or more prior convictions for a serious violent
crime or a crime punishable by death or life imprisonment and subsequently
commits a serious violent crime, the court shall sentence the person to not less than
5 years’ imprisonment, but otherwise the penalties for the crime apply, subject to any
applicable penalty enhancement. The court shall not place the defendant on
probation.

Section 20. 939.625 (1) (b) 2. of the statutes is amended to read:

939.625 (1) (b) 2. If the maximum term of imprisonment for a felony is more

than 5 years or is a life term or the felony is punishable by death, the maximum term
of imprisonment for the felony may be increased by not more than 5 years.

Section 21. 939.63 (1) (a) 2. of the statutes is amended to read:

939.63 (1) (a) 2. If the maximum term of imprisonment for a felony is more than

5 years or is a life term or the felony is punishable by death, the maximum term of
imprisonment for the felony may be increased by not more than 5 years.



Pg6Ln11 Section 22. 940.01 (1) of the statutes is renumbered 940.01 (1) (a) and
Pg6Ln12 amended to read:

Pg6Ln13 940.01 (1) (a) Except as provided in par. (b) and sub. (2), whoever causes the
Pg6Ln14 death of another human being with intent to kill that person or another is guilty of
PgéLn15 a Class A felony.

Pg6Ln16 Section 23. 940.01 (1) (b) of the statutes is created to read:

Pg6Ln17 940.01 (1) (b) Except as provided in pars. (c) and (d) and sub. (2), whoever
PgeLnigs  causes the death of another human being with intent to kill that person or another
PgeLn19 is guilty of a Class AA felony if the victim has not attained the age of 16 years.

Pg6Ln20 Section 24. 940.01 (1) (c) of the statutes is crcated to read:

PgéLn21 940.01 (1) (c) Notwithstanding s. 939.05, a person is subject to par. (b) as a party
pgsLn22  to a crime only if that person had intended that a person be killed.

Pg6Ln23 Section 25. 940.01 (1) (d) of the statutes is created to read:

Pg6Ln24 940.01 (1) (d) A person is subject to par. (b) only if the person is 16 years old
Pg6Ln25 or older when he or she commits the offense.

Pg7LN1 Section 26. 961.335 (1) of the statutes is amended to read:

Pg7Ln2 961.335 (1) Ypen Except as provided in sub. (1m), upon application, the

Pg7Ln3 controlled substances board may issue a permit authorizing a person to

Pg7Ln4 manufacture, obtain, possess, use, administer or dispense a controlled substance for
Pg7Ln5 purposes of scientific research, instructional activities, chemical analysis or other
Pg7Ln6 special uses, without restriction because of enumeration. No person shelt may
Pg7Ln7 engage in any such activity without a permit issued under this section, except that
Pg7Ln8 an individual may be designated and authorized to receive the permit for a college
Pg7Lno or university department, research unit or similar administrative organizational

pg7Lnio  unit and students, laboratory technicians, research specialists or chemical analysts
Pg7Ln11 under his or her supervision may be permitted possession and use of controlled
Pg7Ln12 substances for these purposes without obtaining an individual permit.
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Section 27. 961.335 (1m) of the statutes is created to read:;

961.335 (Im) Upon application of the secretary of corrections for a permit to
obtain a controlled substance for purposes of an execution under s. 973.017, the
controlled substances board shall issue a permit under this section.

Section 28. 967.02 (1m) of the statutes is created to read:

967.02 (Im) "Crime punishable by death or life imprisonment" has the
meaning given in s. 939.22 (7).

Section 29. 971.17 (1) of the statutes is amended to read:

971.17 (1) Commitment period. When a defendant is found not guilty by reason
of mental disease or mental defect, the court shall commit the person to the
department of health and family services for a specified period not exceeding
two-thirds of the maximum term of imprisonment that could be imposed under s.
973.15 (2) (a) against an offender convicted of the same crime or crimes, including
imprisonment authorized by ss. 346.65 (2) (f), (2j) (d) or (3m), 939.62, 939.621,
939.63, 939.635, 939.64, 939.641, 939.645, 940.09 (1b) and 940.25 (1b) and 961.48
and other penalty enhancement statutes, as applicable, subject to the credit
provisions of s. 973.155. If the meximum-term-of imprisonmentis crime is
punishable by death or life imprisonment, the commitment period specified by the
court may be life, subject to termination under sub. (5).

Section 30. 972.03 of the statutes is amended to read:

972.03 Peremptory challenges. Each side is entitled to only 4 peremptory
challenges except as otherwise provided in this section. When the crime charged is
punishable by death or life imprisonment the state is entitled to 6 peremptory
challenges and the defendant is entitled to 6 peremptory challenges. If there is more
than one defendant, the court shall divide the challenges as equally as practicable
among them; and if their defenses are adverse and the court is satisfied that the
protection of their rights so requires, the court may allow the defendants additional
challenges. If the crime is punishable by death or life imprisonment, the total
peremptory challenges allowed the defense shall not exceed 12 if there are only 2
defendants and 18 if there are more than 2 defendants; in other felony cases 6
challenges if there are only 2 defendants and 9 challenges if there are more than 2.
In misdemeanor cases, the state is entitled to 3 peremptory challenges and the
defendant is entitled to 3 peremptory challenges, except that if there are 2
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defendants, the court shall allow the defense 4 peremptory challenges, and if there
are more than 2 defendants, the court shall allow the defense 6 peremptory
challenges. Each side shall be allowed one additional peremptory challenge if
additional jurors are to be impaneled under s. 972.04 (1).

Section 31. 972.13 (6) of the statutes is amended to read:

972.13 (6) The following forms may be used for judgments:

STATE OF WISCONSIN

.... County

In.... Court
The State of Wisconsin

VS.

....(Name of defendant)

UPON ALL THE FILES, RECORDS AND PROCEEDINGS,

IT IS ADJUDGED That the defendant has been convicted upon the defendant’s
plea of guilty (not guilty and a verdict of guilty) (not guilty and a finding of guilty)

(no contest) on the .... day of ...., 19.., of the crime of .... in violation of s. ....; and the

court having asked the defendant whether the defendant has anything to state why
sentence should not be pronounced, and no sufficient grounds to the contrary being

shown or appearing to the court.
*IT IS ADJUDGED That the defendant is guilty as convicted.

*TT IS ADJUDGED That the defendant shall be executed by lethal injection.

*IT IS ADJUDGED That the defendant is hereby committed to the Wisconsin
state prisons (county jail of .... county) for an indeterminate term of not more than.....
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*IT IS ADJUDGED That the defendant is placed in the intensive sanctions
program subject to the limitations of section 973.032 (3) of the Wisconsin Statutes

*IT IS ADJUDGED That the defendant is hereby committed to detention in
(the defendant’s place of residence or place designated by judge) for a term of not
more than....

*IT IS ADJUDGED That the defendant is ordered to pay a fine of $.... (and the
costs of this action).

*IT IS ADJUDGED That the defendant pay restitution to....

*IT IS ADJUDGED That the defendant is restricted in his or her use of

*The .... at.... is designated as thc Reception Center to which the defendant
shall be delivered by the sheriff.

*TT IS ORDERED That the clerk deliver a duplicate original of this judgment
to the sheriff who shall forthwith execute the same and deliver it to the warden.

Dated this .... day of ...., 19...

BY THE COURT ....

Date of Offense ....,

District Attorney ....,

Defense Attorney ....

*Strike inapplicable paragraphs.
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STATE OF WISCONSIN

... County
In.... Court

The State of Wisconsin
vSs.

....(Name of defendant)

On the .... day of ...., 19.., the district attorney appeared for the state and the
defendant appeared in person and by .... the defendant’s attorney.

UPON ALL THE FILES, RECORDS AND PROCEEDINGS

IT IS ADJUDGED That the defendant has been found not guilty by the verdict
of the jury (by the court) and is therefore ordered discharged forthwith.

Dated this .... dayof ...., 19...
BY THE COURT ....
Section 32. 973.013 (1) (b) of the statutes is amended to read:

973.013 (1) (b) The sentence shall have the effect of a sentence at hard labor
for the maximum term fixed by the court, subject to the power of actual release from
confinement by parole by the department or by pardon as provided by law. If a person
is sentenced for a definite time for an offense for which the person may be sentenced
under this section, the person is in legal effect sentenced as required by this section,
said definite time being the maximum period. -A- Except as provided in s. 973.0135,
a defendant convicted of a crime for which the minimum penalty is life shall be
sentenced for life.

Section 33. 973.0135 (3) of the statutes is amended to read:
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973.0135 (3) A person is not subject to this section if the current serious felony
is punishable by death or life imprisonment.

Section 34. 973.015 of the statutes is renumbered 973.019.
Section 35. 973.015 of the statutes is created to read:

973.015 Sentence of death or life imprisonment for Class AA felony. (1)
(a) Upon conviction of a defendant of a Class AA felony, the court shall conduct a
separate sentencing proceeding to determine whether the defendant should be
sentenced to death or life imprisonment. The trial judge shall conduct the proceeding
before the trial jury, if there was a jury trial, as soon as practicable. If the trial jury
is unable to reconvene for a hearing on the issue of the penalty, the trial judge may
summon a new jury to determine the issue of the imposition of the penalty. If the trial
jury has been waived, or if the defendant pleaded guilty, the court shall conduct the
sentencing proceeding before a jury summoned for that purpose unless the
defendant waives a jury.

(b) In the proceeding, the court shall admit any evidence that may be relevant
to the sentence regarding any mitigating circumstance. The court shall admit any
other evidence according to the rules of evidence applicable at a criminal trial. The
court shall provide the defendant with a fair opportunity to rebut any hearsay
statements. This paragraph does not authorize the introduction of any evidence
secured in violation of the state or federal constitution. The state has the burden of
proof, beyond a reasonable doubt, regarding the existence of aggravating
circumstances. The defendant has the burden of proof, by a preponderance of the
evidence, regarding mitigating circumstances. The court shall permit the state and
the defendant or his or her counsel to present arguments for or against a sentence
of death.

(2) () Unless the defendant waives the right to a jury, the jury shall deliberate
after hearing all of the evidence and, by a majority vote, shall render an advisory
sentence to the court of life imprisonment or death, based upon the following
matters:

1. The existence of aggravating circumstances under sub. (5).

2. The existence of mitigating circumstances under sub. (6).
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(b) If the jury recommends life imprisonment, it may further recommend
restrictions on the defendant’s eligibility for parole or recommend that the defendant
not be eligible for parole.

(c) Upon the request of the defendant or the state, the court shall explain to the
jury the court’s options under sub. (3) (c) to sentence the defendant to life without the
possibility of parole or with delayed parole eligibility.

(3) (a) Notwithstanding the recommendation of a majority of the jury, the court,
after weighing the aggravating and mitigating circumstances, shall enter a sentence
of life imprisonment or death, but if the court imposes a sentence of death, it shall
set forth in writing its findings upon which the sentence of death is based as to the
facts:

1. That sufficient aggravating circumstances exist under sub. (5); and

2. That there are insufficient mitigating circumstances under sub. (6) to
outweigh the aggravating circumstances.

(b) In each case in which the court imposes the death sentence, the court must
support its determination by specific written findings of fact based upon the
circumstances in subs. (5) and (6) and upon the records of the trial and the sentencing
proceedings.

(c) If the court does not make the findings requiring the death sentence, the
court shall impose a sentence of life imprisonment and shall make a parole eligibility
determination regarding the person by choosing an option under s. 973.014 (1).

(4) If a death sentence is imposed, the judgment of conviction and sentence of
death is subject to automatic review by the supreme court within 60 days after
certification by the sentencing court of the entire record, unless the supreme court,
for good cause shown, extends the time for an additional period not to exceed 30 days.
The review by the supreme court has priority over all other cases and shall be heard
in accordance with rules promulgated by the supreme court. '

(5) The court and jury shall consider one or more of the following as
aggravating circumstances:
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(a) The Class AA felony was committed by a person under a sentence of
imprisonment.

(b) The defendant knowingly created a great risk of death to many persons.

(c) The Class AA felony was committed for the purpose of avoiding or
preventing a lawful arrest or effecting an escape from custody.

(d) The Class AA felony was committed to disrupt or hinder the lawful exercise
of any governmental function or the enforcement of laws.

(e) The defendant intentionally caused bodily harm or mental anguish to the
victim or another before the victim died.

(f) During the commission of the offense, the defendant enjoyed or was utterly
indifferent to the suffering of another.

(6) The court and jury shall consider as a mitigating factor any aspect of the
defendant’s character, background or record or any of the circumstances of the
offense that the defendant offers as a basis for a sentence other than death.
Mitigating circumstances may include, but are not limited to, any of the following:

(a) The defendant has no significant history of prior criminal activity.

(b) The Class AA felony was committed while the defendant was under the
influence of extreme mental or emotional disturbance.

(¢) The victim was a participant in the defendant’s conduct or consented to the
act. '

(d) The defendant was an accomplice in the Class AA felony committed by
another person and the defendant’s participation was relatively minor.

(e) The defendant acted under extreme duress or under the substantial
domination of another person.
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(f) The capacity of the defendant to appreciate the criminality of his or her
conduct or to conform his or her conduct to the requirements of law was substantially
impaired.

(g) The age of the defendant at the time of the crime.

(7) The court that imposes a sentence of death shall set the date for execution.
The defendant shall be committed to the Wisconsin state prisons pending the
execution of the death sentence.

(8) The execution of a death sentence shall be by lethal injection.

Section 36. 973.016 of the statutes is created to read:

973.016 Stay of exccution of death sentence. The execution of a death
sentence may be stayed only by the governor or incident to an appeal.

Section 37. 973.017 of the statutes is created to read:

973.017 Execution of death sentence. The secretary of corrections shall
designate the executioner who shall provide a person subject to a death sentence with
an intravenous injection of one or more substances in a lethal quantity. A person is
immune from civil or criminal liability for his or her acts or omissions, in good faith,
in regard to a lawful execution under this section. The secretary shall designate 12
citizens to witness the execution. The secretary may not direct a physician to be
present or require a physician to announce when death has occurred. A physician
may certify the death after a person, other than a physician, has determined or
pronounced death. The convicted person may request that certain additional people
be allowed to witness the execution. The secretary shall grant any such reasonable
request. The secretary may allow representatives of the news media to witness the
execution under rules of the department. No other persons may be allowed to witness
the execution.

Section 38. 973.032 (2) (b) of the statutes is amended to read:

973.032 (2) (b) Notwithstanding par. (a), the court may not sentence a person
under sub. (1) if he or she is convicted of a felony punishable by death or life
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imprisonment.

Section 39. 973.09 (1) (c) of the statutes is amended to read:

973.09 (1) (c) When a person is convicted of any crime whieh that is punishable
by death or life imprisonment, the court shall may not place the person on probation.

Section 40. 978.07 (1) (c) 1. of the statutes is amended to read:

978.07 (1) (c) 1. Any case record of a felony punishable by death or life
imprisonment or a related case, after the defendant’s parole eligibility date under s.
304.06 (1) or 973.014 or 50 years after the commencement of the action, whichever
occurs later. If there is no parole eligibility date, the district attorney may destroy
the case record after the defendant’s death.

Section 41. Initial applicability.

(1) This act first applies to offenses committed on the effective date of this
subsection.
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2. If the maximum term of imprisonment for a felony is more than 5 years or is a life term, the
maximum term of imprisonment for the felony may be increased by not more than 5 years.

17(1)

%;I;Zommitment period. When a defendant is found not guilty by reason of mental disease or
mental defect, the court shall commit the person to the department of health and family services
for a specified period not exceeding two-thirds of the maximum term of imprisonment that
could be imposed under s. 973.15 (2) (a) against an offender convicted of the same crime or
crimes, including imprisonment authorized by ss. 346.65 (2) (f), (2j) (d) or (3m), 939.62,
939.621, 939.63, 939.635, 939.64, 939.641, 939.645, 940.09 (1b), 940.25 (1b) and 961.48 and
other penalty enhancement statutes, as applicable, subject to the credit provisions of s. 973.155.
If the maximum term of imprisonment is life, the commitment period specified by the court may
be life, subject to termination under sub. (5).

972.03
972.03 Peremptory challenges. Each side is entitled to only 4 peremptory challenges except as
otherwise provided in this section. When the crime charged is punishable by life imprisonment,
the state is entitled to 6 peremptory challenges and the defendant is entitled to 6 peremptory
challenges. If there is more than one defendant, the court shall divide the challenges as equally
as practicable among them; and if their defenses are adverse and the court is satisfied that the
protection of their rights so requires, the court may allow the defendants additional challenges. If
the crime is punishable by life imprisonment, the total peremptory challenges allowed the
defense shall not exceed 12 if there are only 2 defendants and 18 if there are more than 2
defendants; in other felony cases 6 challenges if there are only 2 defendants and 9 challenges if
there are more than 2. In misdemeanor cases, the state is entitled to 3 peremptory challenges and
" the defendant is entitled to 3 peremptory challenges, except that if there are 2 defendants, the
court shall allow the defense 4 peremptory challenges, and if there are more than 2 defendants,
the court shall allow the defense 6 peremptory challenges. Each side shall be allowed one
additional peremptory challenge if additional jurors arc to be sclected under s. 972.04 (1).

14 Sentence of life imprisonment; parole eligibility determination; extended supervision
eligibility determination.

973.01(3)
(3) Not applicable to life sentences. If a person is being sentenced for a felony that is
punishable by life imprisonment, he or she is not subject to this section but shall be sentenced

under s. 973.014 (1g).

/‘}7{013(2)
(2) Upon the recommendation of the department, the governor may, without the procedure
required by ch. 304, discharge absolutely, or upon such conditions and restrictions and under
such limitation as the governor thinks proper, any inmate committed to the Wisconsin state
prisons after he or she has served the minimum term of punishment prescribed by law for the



offense for which he or she was sentenced, except that if the term was life imprisonment, 5
years must elapse after release on parole or extended supervision before such a recommendation
can be made to the governor. The discharge has the effect of an absolute or conditional pardon,
respectively.

973.013 - ANNOT.
Under s. 973.013, 1991 stats., [now sub. (1)], life imprisonment without parole is not an

yte v. Setagord, 187 W (2d) 339, 523 NW (2d) 124 (Ct. App. 1994).
~973.0135(3)

(3) A person is not subject to this section if the current serious felony is punishable by life
imprisonment.

973.014

973.0114 Sentence of life imprisonment; parole eligibility determination; extended
supervision eligibility determination.

973.014(1)

(1) (intro.) Except as provided in sub. (2), when a court sentences a person to life imprisonment
for a|crime committed on or after July 1, 1988, but before December 31, 1999, the court shall
make a parole eligibility determination regarding the person and choose one of the following
optigns: '

973.014(1g)(a)

(a) (intro.) Except as provided in sub. (2), when a court sentences a person to life imprisonment
for alcrime committed on or after December 31, 1999, the court shall make an extended
supetvision eligibility date determination regarding the person and choose one of the following

options:

973.014(1g)(b)
(b) When sentencing a person to life imprisonment under par. (a), the court shall inform the
persan of the provisions of s. 302.114 (3) and the procedure for petitioning under s. 302.114 (5)

for reflease to extended supervision.

973.014(1g)(c)
(c) A person sentenced to life imprisonment under par. (a) is not eligible for release on parole.

973.014(2)
(2) When a court sentences a person to life imprisonment under s. 939.62 (2m) (c), the court
shall provide that the sentence is without the possibility of parole or extended supervision.

%2(2)@)

(b) Notwithstanding par. (a), the court may not sentence a person under sub. (1) if he or she is
convicted of a felony punishable by life imprisonment.



(/30’1.{048(2)(b)

(b) He or she is a prisoner serving a felony sentence not punishable by life imprisenment and
the department directs him or her to participate in the program. This paragraph does not apply to
a prisoner serving a bifurcated sentence imposed under s. 973.01.

Denying industrial good time to inmates sentenced to life imprisonment does not violate
equal protection clause. Parker v. Percy, 105 W (2d) 486, 314 NW (2d) 166 (Ct. App. 1981).

039730(2)
. F'(2) For a solicitation to commit a crime for which the penalty is life imprisonment, the actor is
~guilty of a Class C felony. For a solicitation to commit a Class E felony, the actor is guilty of a

Class E felony.

v%é 1

939.31 Conspiracy. Except as provided in ss. 940.43 (4), 940.45 (4) and 961.41 (1x), whoever,
with intent that a crime be committed, agrees or combines with another for the purpose of
committing that crime may, if one or more of the parties to the conspiracy does an act to effect its
object, be fined or imprisoned or both not to exceed the maximum provided for the completed
crime; except that for a conspiracy to commit a crime for which the penalty is life

imprisonment, the actor is guilty of a Class B felony.

L 93932(1)(a)

(a) Whoever attempts to commit a crime for which the penalty is life imprisonment is guilty of
a Class B felony.

L 939.50(3)(a)
( or a Class A felony, life imprisonment.

939.62(2m)(c)
(c¥'If the actor is a persistent repeater, the term of imprisonment for the felony for which the

persistent repeater presently is being sentenced under ch. 973 is life imprisonment without the
possibility of parole or extended supervision.

/

9.624(2)

U?Z{ If a person has one or more prior convictions for a serious violent crime or a crime punishable
by life imprisonment and subsequently commits a serious violent crime, the court shall sentence
the person to not less than 5 years’ imprisonment, but otherwise the penalties for the crime
apply, subject to any applicable penalty enhancement. The court shall not place the defendant on

probation.

s

%’)9.625(1)@)2.
2. Tf the maximum term of imprisonment for a felony is more than 5 years or is a life term, the
maximum term of imprisonment for the felony may be increased by not more than 5 years.



09(1)(©)
(c) When a person is convicted of any crime which is pumshable by life imprisonment, the
court shall not place the person on probation.

ail; in what cases; conditions of bond. Unless the offense with which the prisoner is

d is shown to be an offense punishable by death or life imprisonment under the laws of
state.in which it was committed, a judge in this state may admit the person arrested to bail by
bbnd, with sufficient sureties, and in such sum as the judge deems proper, conditioned for the
prisoner’s appearance before the judge at a time specified in such bond, and for the prisoner’s
surrender, to be arrested upon the warrant of the governor of this state.

%7(1)@)1.

" 1. Any case record of a felony punishable by life imprisonment or a related case, after the
defendant’s parole eligibility date under s. 304.06 (1) or 973.014 (1) or date of eligibility for
release to extended supervision under s. 973.014 (1g) (a) 1. or 2., whichever is applicable, or 50
years after the commencement of the action, whichever occurs later. If there is no parole
eligibility date or no date for release to extended supervision, the district attorney may destroy the
case record after the defendant’s death.

990.001 - ANNOT.

The general rule is that a specific penalty prescribed by a special statute for a particular
offense takes precedence over a general provision in a penal code; hence 161.30 (12), Stats.
1969, prescribing a penalty for violation of 161.30, ranging from one year to life imprisonment
is a specific penalty provision and takes precedence over 161.20, a general penalty provision
permitting maximum punishment of not more than 3 years for offenses defined in ch. 161. State
ex rel. Gutbrod v. Wolke, 49 W (2d) 736, 183 NW (2d) 161.



Section #. 940.01 of the statutes is amended to read:

940.01 First—-degree intentional homicide. (1) OFFENSES. (a) Except as provided in sub. (2),

whoever causes the death of another human being with intent to kill that person or another is guilty
of a Class A felony.

(b) Except as provided in sub. (2), whoever causes the death of an unborn child with intent to kill
that unborn child, kill the woman who is pregnant with that unborn child or kill another is guilty of
a Class A felony.

(2) MITIGATING CIRCUMSTANCES. The following are affirmative defenses to prosecution under this
section which mitigate the offense to 2nd—degree intentional homicide under s. 940.05:

(a) Adequate provocation. Death was caused under the influence of adequate provocation as
defined in s. 939.44.

(b) Unnecessarydefensive force. Death was caused because the actor believed he or she or another
was in imminent danger of death or great bodily harm and that the force used was necessary to defend
the endangered person, if either belief was unreasonable.

(c) Prevention of felony. Death was caused because the actor believed that the force used was
necessary in the exercise of the privilege to prevent or terminate the commission of a felony, if that
belief was unreasonable. |

(d) Coercion; necessity. Death was caused in the exercise of a privilege under s. 939.45 (1).

(3) BURDEN OF PROOF. When the existence of an affirmative defense under sub. (2) has been placed
in issue by the trial evidence, the state must prove beyond a reasonable doubt that the facts constitut-
ing the defense did not exist in order to sustain a finding of guilt under sub. (1).

History: 1987 a. 399; 1997 a. 295.
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1 AN ACT to renumber 939.50 (1) (a), 939.50 (3) (a) and 973.015; fo renumber and

2 amend 940.01 (1); to amend 301.048 (2) (b), 302.11 (1m), 303.065 (1), 304.02
X 3 (5), 304.06 (1) (b), 304.071 (2), 939.30 (2), 939.31, 939.32 (1) (a), 939.50 (2),
% 4 939.60, 939.624 (2), 939.625 (1) (b) 2., 939.63 (1) (a) 2., 961.335 (1), 971.17 (1),
E 5 972.03,972.13(6),973.013(1) (b), 973.0135 (3), 973.032 (2) (b), 973.09 (1) (c) and
?}_ 6 978.07 (1) (¢) 1.; and ¢o create 301.046 (3) (cm), 304.06 (1t), 939.22 (7), 939.50
d’ 7 (1) (ag), 939.50 (3) (ag), 940.01 (1) (b), 940.01 (1) (c), 940.01 (1) (d), 961.335 (1m),
\?v: 8 967.02 (1m), 973.015, 973.016 and 973.017 of the statutes; relating to:
\§ 9 providing a penalty of either death or life imprisonment for the first—degree
% 10 intentional homicide of a child younger than 16 years old, affecting parole
AN
\)2 ‘ @ \/)ehglblhty and granting rule-making authority.
g

Analysis by the Legislative Reference Bureau
Under current law, no state crime is punishable by the death penalty. This bill
provides for either a death penalty (by lethal injection) or life imprisonment (with or
without parole eligibility restrictions) for any first—degree intentional homicide
committed by a person who is 16 years old or older against a child who is younger
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than 16 years old. Other first-degree homicides remain punishable by life
imprisonment.

The procedure for determining whether or not the death penalty would be
imposed is the subject of a proceeding that is separate from the regular trial. After
a conviction finding that a first-degree homicide of a child younger than 16 years old
had occurred, the court reconvenes the trial jury, or, if there was no jury trial or the
trial jury is unable to continue, a new jury is summoned. The defendant may waive
the right to a jury. Evidence is then presented regarding various aggravating or
mitigating circumstances relating to the crime and the defendant.

The jury hears the evidence and then gives an advisory sentence to the court
of either life imprisonment or death. If the jury recommends life imprisonment, it
may further recommend a complete or substantial restriction of the defendant’s
parole|eligibility. The court, not bound by the advisory sentence, then weighs the
aggravating and mitigating circumstances and enters the sentence of either life
imprisonment or death. If life imprisonment is imposed, the court may completely
 substantially restrict the defendant’s parolefeligibility. If the court chooses the
death sentence it must set forth its findings in writing. Any death sentence is subject
to automatic appellate review by the supreme court.

The court that imposes the death sentence sets the execution date. The
secretary of corrections designates the executioner. Twelve citizen witnesses must
be present at the execution.

This bill applies only to those offenses committed on or after its effective date
(the day after publication).

For further information see the state fiscal estimate, which will be printed as

an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SEcTION 1. 301.046 (3) (cm) of the statutes is created to read:

301.046 (8) (cm) The prisoner is not awaiting imposition of a death sentence.

<
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SECTION 3. : "of the statutes is W

302.11 An 1nmjhwerﬁrfﬁfe te\"s‘h’o itled to mandatory release.
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Exceptasprovided in ss. 304.06 (1), 939.62 (2m) and 973.014, the parole commission
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1\ may parole the inmate as specified in s. 304.06 (1). An inmate awaiting im

2 \\ of a death sentence i igible f
3 SECTION 4. 303.065 (1) of the statutes is amended to read:
4 :?03@65 (1) The department may grant work release privilgg
5 incarceratmithin the state prisons, except that no person sgérving a life sentence
6
7
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20 is greater. E cept as provided in sub. (1t) or s. 939.62 (2m) or 973.014, the parole
I 21 commissigf ' may parole an inmate serving a life term When he or she has served 20
22 years,as modified by the formula under s. 302.11 (1) and bubject to extension using
23 the rmulas under s. 302.11 (2). The person serving the life shall be given
24 /fé/'edit for time served prior to sentencing under s. 973.155, including goodtime under
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12/5’/ s. 973.155 (4). The secretary may grant special action parole releases und&\s.
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SECTION 7. 304.06 (1t) of the statutes is created to read:
v
304.06 (1t) If the prisoner is serving a life term imposed under s. 973.015, the
prisoner is eligible for parole only when authorized by the sentencing court under s.

973.015 (3) ().

SECT 4.071 (2) of the statutes is amended to read: /

i
sy ins,
s,

304.071 (2) If a prisoner 1smr«13?éTi§Tb}e~ﬁzgRarole unders-804706 ( (fzwgbz or (1t),

aipar T
s

939.62 (2m), 961. 49 (2) ), 973.014 1y (c) or 973.032 (5), he orshe-is.not ehglble for

paroleuunder th1s sectlon

22
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25

SECTION 9. 939.22 (7) of the statutes is created to read:

939.22 (7) “Crime punishable by death or life imprisonment” means a crime for
which one or more of the possible penalties is death or life imprisonment.

SECTION 10. 939.30 (2) of the statutes is amended to read:

939.30 (2) For a solicitation to commit a crime for-which—thepenaltyis
punishable by death or life imprisonment, the actor is guilty of a Class C felony. For
a solicitation to commit a Class E felony, the actor is guilty of a Class E felony.

SECTION 11. 939.31 of the statutes is amended

939.31 Conspiracy. Except as provided in ss.}§61.41 (1x)} 940.43 (4))md-

ONG ey,
940.45 (41 whoever, with intent that a crime be committed, agrees or combines with

another for the purpose of committing that crime may, if one or more of the parties

to the conspiracy does an act to effect its object, be fined or imprisoned or both not
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to exceed the maximum provided for the completed crime; except that for a

conspiracy to commit a crime for-which-the-penalty-is punishable by death‘/or life
imprisonment, the actor is guilty of a Class B felony.

SEcTION 12. 939.32 (1) (a) of the statutes is amended to read:

939.32 (1) (a) Whoever attempts to commit a crime for-which-the-penalty-is
punishable by death orﬁ'e imprisonment is guilty of a Class B felony.

SECTION 13. 939.50 (1) (a)‘/(;f the statutes is renumbered 939.50 (1) (am).

SECTION 14. 939.50 (1) (ag) of the statutes is created to read:

939.50 (1) (ag) Class AAélony.

SECTION 15. 939.50 (2) of the statutes is amended to read:

939.50 (2) A felony is a Class &‘/ A, B, BC, C, D or E felony when it is so
specified in chs. 939 to 951.

SECTION 16. 939.50 (3) (a) of the statutes is renumbered 939.50\(/3) (am).

SECTION 17. 939.50 (3) (ag) of the statutes is created to read:

939.50 (3) (ag) For a Class AA felony, life imprisonment or death, as determined
under s. 973.015.

SECTION 18. 939.60 of the statutes is amended to read:

939.60 Felony and misdemeanor defined. A crime punishable by death or
imprisonment in the Wisconsin state prisons is a felony. Every other crime is a
misdemeanor.

SECTION 19. 939.624 (2) of the statutes is amended to read:

939.624 (2) If a person has one or more prior cenvictions for a serious violent
crime or a crime punishable by death or life imprisonment and subsequently
commits a serious violent crime, the court shall sentence the person to not less than

5 years’ imprisonment, but otherwise the penalties for the crime apply, subject to any
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applicable penalty enhancement. The court shall not place the defendant on
probation.

SECTION 20. 939.625 (1) (b) 2. of the statutes is amended to read:

939.625 (1) (b) 2. If the maximum term of imprisonment for a felony is more
than 5 years or is a life term or the felony is punishable by dgaj;h\,/the maximum term
of imprisonment for the felony may be increased by not more than 5 years.

SECTION 21. 939.63 (1) (a) 2. of the statutes is amended to read:

939.63 (1) (a) 2. Ifthe maximum term of imprisonment for a felony is more than

5 years or is a life term\/gr the felony is punishable by death, the maximum term of

is guilty of a Clas /yAAfelon i
24. 940 01 (1) () of Thes a

ECTI

.ot older when he or she commits the offénse.
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_J\MMWS”.’I:SW(E) (a) against an offender convicted of the same crime or crimes, inclur
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SECTION 26. 961.335 (1) of the statutes is amended to read:

961.335 (1) Upon Except as provided in sub. ﬁm), upon application, the
controlled substances board may issue a permit authorizing a person to
manufacture, obtain, possess, use, administer or dispense a controlled substance for
purposes of scientific research, instructional activities, chemical analysis or other
special uses, without restriction because of enumeration. No person shall may
engage in any such activity without a permit issued under this section, except that
an individual may be designated and authorized to receive the permit for a college
or university department, research unit or similar administrative organizational
unit and students, laboratory technicians, research specialists or chemical analysts
under his or her supervision may be permitted possession and use of controlled
substances for these purposes without obtaining an individual permit.

SECTION 27. 961.335 (1m) of the statutes is created to read:

961.335 (1m) Upon application of the secretary of corrections for a permit to
obtain a controlled substance for purposes of an execution under s. 973.017, the
controlled substances board shall issue a permit under this section.

SECTION 28. 967.02 (1m) of the statutes is created to read:

967.02 (Im) “Crime punishable by death or life imprisonment” has the

v
meaning given in s. 939.22 (7).

PR - e e
N /w/m CTION 29. 971.17 (1) of the statutes is amended to read:

MITMENT PERIOD. When a defendant is found not guilt};b,yvn(agl

t, the court shall it the person to the

of mental disease or mental

department of health and finil»}; S specified period not exceeding

two—thirds of 529, ma—xifff”u"r/rﬂerm of imprisonment that cou

—

ing

!
¢
;
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- e e i

imprisonment authorized by ss. 346.65 (2) (f), (2j) (d) or (3m), 939.62, 939.621,,

—

arﬁl\ 8ther penalty enhancement statutes, as applicable, subject to the gredit

™
provisions of s. 973.155. If the maximumtermof imprisonment—is crime is
d by the

challenges except as otherwise provided in this section. When the crinie charged is
1 punishable by death or life im ?nment the state is entitled tg’ 6 peremptory

challenges and the defendant is entitled to 6 peremptory challen. If there is more

=t

qually as practicable

than one defendant, the court shall divide the challenges as

among them; and if their defenses are adverse and ¢ court is satisfied that the

protection of their rights so requires, the co Tady allow the defendants additional

challenges. If the crime is punishdble by death oh life imprisonment, the total

e =l re
Ot = w N

»

peremptory challengr:é/al}fm’éa the defense shall not exseed 12 if there are only 2
17 defendants and 1§,ﬂ' there are more than 2 defendants; i

18 challenges if there are only 2 defendants and 9 challenges if the

other felony cases 6

e are more than 2.

19 In misde?éanor cases, the state is entitled to 3 peremptory cha enges and the
0 defend {lt is entitled to 3 peremptory challenges, except that if there are 2
1 defﬁx’ldants, the court shall allow the defense 4 peremptory challenges, and\
2 are more than 2 defendants, the court shall allow the defense 6 peremp
3 /challenges. Each side shall be allowed one additional peremptory challenge 'a_

f24 additional jurors are to be impaneled under s. 972.04 (1).

i25 SECTION 31. 972.13 (6) of the statutes is amended to read:

e

A e
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e O

972.13 (6) The following forms may be used for judgments: _ﬂ:\\f
STATE OF WISCONSIN !
s (
4 }
5 The State, of Wisconsin ‘/
6 vS.
7 ....(Name of defendant)
8 UPON ALL T ]{FILES, RECORDS AND PROCEEDINGS,
9 IT IS ADJUDGED That the defendant has been convicted upon the defendant’s

10 plea of guilty (not guilty and\a verdict of guilty) (not guilty and a finding of guilty)

11 (no contest) on the .... day of ....,"19.., of the crime of .... in viglation of's. ....; and the

1

12 court having asked the defendant whether the defendant has anything to state why

3 sentence should not be pronounced, and'no sufficient grofinds to the contrary being

™

shown or appearing to the court.

““““F-“‘“‘——E;*‘*—Fﬂ""‘”ﬁ—'

6
7
rd
8 state prisons (courity jail of ....
19

*IT IS ADJUDGED That the defendant is hereby committed to deter}l\:‘lqp in
(the defendant’s place of residence or place designated by judge) for a term of no

22
2
4. __more than e, L B &
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_ - A At A A 3 et et e o5 RS A 1 A Y AR “"'““"“““‘“‘\\
1\\ *IT IS ADJUDGED That the defendant is ordered to pay a fine of $.... (and the i
~
2 cB‘sts of this action). %
!
3 I{ IS ADJUDGED That the defendant pay restitution to.... P“g‘
4 *IT\IRADJUDGED That the defendant is restricted in his or hé ;
5 computers as\hklows ..... i
!
6 *The .... at .. \\ is designated as the Reception Center to Whlch he defendant
7 shall be delivered by N;le sheriff.
8 *IT IS ORDEREDXEbat the clerk deliver a duplicate original ¢f this judgment
9 to the sheriff who shall forthwith execute the same and deliver it/to the warden f

Dated this .... dayof ...., 19...
BY THE COURT ....

Date of Offense ....,

District Attorney ...., > -

Defense Attorney ...
*Strike inapplicable par;é;l:;
STATE OF WISCONXSIN

.. County
In.... Court
The State of Wisconsin
20 Vs. ./j
21 ....(N?;’i{e of defendant)
22 / ’ On the .... day of ...., 19.., the district attorney appeared for the state and the
/ 23 / defendant appeared in person and by .... the defendant’s attorney. .‘\_ '
k 24 UPON ALL THE FILES, RECORDS AND PROCEEDINGS L




“of.the jury (by the court) and is therefore ordered discharged forthwit
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IT IS ADJUDGED That the defendant has been found not guilty by the verdict

e

BY THENCOURT ...

e this .... dayof...., 19... o

is sentenced for a defiffite time for an offense forw hich the person may be sentenced
under this section, the person is in legal effect sentencedha required by this section,

/
said dﬁgfﬁ;e time being the maximum period. -A- Except as provided in s. 973.015

/
{‘ng'*defendant convicted of a crime for which the minimum penalNe\shall be

e

sentenced for life. , _ _—

16
17
18
19
20
21
22
23
24

25

SEcTION 33 973.0135 (3) of the statutes is amended to read:

973.0135 (3) A person is not subject to this section if the current serious felony
is punishable by \d/ga:gh or life imprisonment.

SECTION 34. 973.015 '{f the statutes is renumbered 97 3.019\./

SECTION 35. 973.015 of the statutes is created to read:

973.015 Sentence of death or life imprisonment for Class AA felony. (1)
(a) Upon conviction of a defendant of a Class AA‘félony, the court shall conduct a
separate sentencing proceeding to determine whether the defendant should be
sentenced to death or life imprisonment. The trial judge shall conduct the proceeding
before the trial jury, if there was a jury trial, as soon as practicable. If the trial jury

is unable to reconvene for a hearing on the issue of the penalty, the trial judge may

summon a new jury to determine the issue of the imposition of the penalty. Ifthe trial
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jury has been waived, or if the defendant pleaded guilty, the court shall conduct the

sentencing proceeding before a jury summoned for that purpose unless the

defendant wai jury.
efendan W:J\;Wm/

(b) In the/proceedingf the court shall admit any evidence that may be relevant
to the sentence regarding any mitigating circumstance. The court shall admit any
other evidence according to the rules of evidence applicable at a criminal trial. The
court shall provide the defendant with a fair opportunity to rebut any hearsay
statements. This paragraph does not authorize the introduction of any evidence
secured in violation of the state or federal constitution. The state has the burden of
proof, beyond a reasonable doubt, regarding the existence of aggravating
circumstances. The defendant has the burden of proof, by a preponderance of the
evidence, regarding mitigating circumstances. The court shall permit the state and
the defendant or his or her counsel to present arguments for or against a sentence
of death.

(2) (a) Unless the defendant waives the right to a jury, the jury shall deliberate
after hearing all of the evidence and, by a majority vote, shall render an advisory

sentence to the court of life imprisonment or death, based upon the following

matters:

v

1. The existence of aggravating circumstances under sub. (5).
2. The existence of mitigating circumstances under sub. (6).'/
(b) If the jury recommends life imprisonment, it may further recommend

restrictions on the defendant’s eligibility for parolelor recommend that the defendant

or  extended war\/«'.c;amj

not be eligible for parole




1997 — 1998 Legislature C13) RO Lorin
SENATE BILL 30 SECTION 35

1 (c) Upon the request of the defendant or the state, the court shall explain to the

v’
jury the court’s options under sub. (3) (¢) to sentence the defendant to life without the

2
[er e»@;%&c:wﬁw A
N A . o g w3 avéd ar <2 2.
@ possibility of parole)or with delayed piéte eligibility: f’; " JZZ’ s o
4

(3) (a) Notwithstanding the recommendation of a majority of the jury, the court,

5 after weighing the aggravating and mitigating circumstances, shall enter a sentence
6 of life imprisonment or death, but if the court imposes a sentence of death, it shall
7 set forth in writing its findings upon which the sentence of death is based as to the
8 facts:
9 1. That sufficient aggravating circumstances exist under sub. (5); and
10 2. That there are insufficient mitigating circumstances under sub. v(/ﬁ) to
11 outweigh the aggravating circumstances.
12 (b) In each case in which the court imposes the death sentence, the court must

13 support its determination by specific written findings of fact based upon the

v
/ 14 circumstances in subs. (5) and (6) and upon the records of the trial and the sentencing
; proceedings.
1% b (1@\/? j; It the € does not make the findings requiring the dea , , the
R F

court shall impose a sentegggmﬂlw nme-n,tm}ﬁﬂiiake a parole eligibility

18 determination regarding the person by choosing an option under s. 973.014 (1)~

19 (4) If a death sentence is imposed, the judgment of conviction and sentence of
20 death is subject to automatic review by the supreme court within 60 days after
21 certification by the sentencing court of the entire record, unless the supreme court,
22 for good cause shown, extends the time for an additional period not to exceed 30 days.
23 The review by the supreme court has priority over all other cases and shall be heard

24 in accordance with rules promulgated by the supreme court.
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(5) The court and jury shall consider one or more of the following as
aggravating circumstances:
(a) The Class AA felony was committed by a person under a sentence of
imprisonment.
(b) The defendant knowingly created a great risk of death to many persons.
(c) The Class AA felony was committed for the purpose of avoiding or

preventing a lawful arrest or effecting an escape from custody.

(d) The Class AA felony was committed to disrupt or hinder the lawful exercise
of any governmental function or the enforcement of laws.

(e) The defendant intentionally caused bodily harm or mental anguish to the
victim or another before the victim died.

() During the commission of the offense, the defendant enjoyed or was utterly
indifferent to the suffering of another.

(6) The court and jury shall consider as a mitigating factor any aspect of the
defendant’s character, background or record or any of the circumstances of the
offense that the defendant offers as a basis for a sentence other than death.
Mitigating circumstances may include, but are not limited to, any of the following:

(a) The defendant has no significant history of prior criminal activity.

(b) - The Class AA felony was committed while the defendant was under the
influence of extreme mental or emotional disturbance.

(c) The victim was a participant in the defendant’s conduct or consented to the
act.

(d) The defendant was an accomplice in the Class AA felony committed by

another person and the defendant’s participation was relatively minor.
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(e) The defendant acted under extreme duress or under the substantial
domination of another person.

(f) The capacity of the defendant to appreciate the criminality of his or her
conduct or to conform his or her conduct to the requirements of law was substantially
impaired.

(g) The age of the defendant at the time of the crime.

(7) The court that imposes a sentence of death shall set the date for execution.
The defendant shall be committed to the Wisconsin state prisons pending the
execution of the death sentence.

(8) The execution of a death sentence shall be by lethal injection.

SECTION 36. 973.016 of the statutes is created to read:

973.016\/Stay of execution of death sentence. The execution of a death
sentence may be stayed only by the governor or incident to an appeal.

SECTION 37. 973.017 of the statutes is created to read:

973.017 Execution of death sentence. The secretary of corrections shall
designate the executioner who shall provide a person subject to a death sentence with
an intravenous injection of one or more substances in a lethal quantity. A person is
immune from civil or criminal liability for his or her acts or omissions, in good faith,
in regard to a lawful execution under this section. The secretary shall designate 12
citizens to witness the execution. The secretary may not direct a physician to be
present or require a physician to announce when death has occurred. A physician
may certify the death after a person, other than a physician, has determined or

pronounced death. The convicted person may request that certain additional people

. be allowed to witness the execution. The secretary shall grant any such reasonable

request. The secretary may allow representatives of the news media to witness the
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execution under rules of the department. No other persons may be allowed to witness
the execution.

SECTION 38. 973.032 (2) (b) of the statutes is amended to read:

973.032 (2) (b) Notwithstanding par. (a), the court may not sentence a person
under sub. (1) if he or she is convicted of a felony punishable by death or life
imprisonment.

SECTION 89. 973.09 (1) (c) of the statutes is amended to read:

973.09 (1) (¢) When a person is convicted of any crime which that is punishable

. . v .
by death or life imprisonment, the court shall may not place the person on probation.

i e S

978.07 (1) (cT“l Any case record of a felony pumshable by death or l1fe
\. s
imprisonment or a related case, , after-the defenda Ml;,Swpa‘i"’ ole e11g1b111ty date under s.

304.06 (1) or 973.014 or 50 ﬁga;sﬁ frei the commencament; of the action, whichever
occurs lategw is no parole eligibility date, the district attorney . destroy
oo ""m

{(G,(QJ SECTION 40 978.07 (1) (¢) 1. of the statutes is amended to read:
f

the case record after the defendant’s death.

SECTION 41. Initial applicability.
(1) This act first applies to offenses committed on the effective date of this

subsection.

D-00

&
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1 ; INSERT 2-3:
2 SEcTION 1. 301.048 (2) (b)\)(:f the statutes is amended to read:
3 301.048 (2) (b) He or she is a prisoner serving a feleny sentence for a felony not
4 punishable by \d/eath or life imprisonment and the department directs him or her to
5 participate in the program. This paragraph does not apply to a prisoner serving a
6 bifurcated sentence imposed under s. 973.01.

A L g}iligg?l‘algNWZH 7’§3(7)'§7.9i1199€ ig)%fatﬁéagégfﬁies is amended to read:
8 302.11 (1m) Aninmate serving a life term is not entitled to mandatory release.

9 Except as provided in ss. 304.06 glt),\/939.62 (2m) (¢) and 973.014, the parole

10 commission may parole the inmate as specified in s. 304.06 (1). An inmate awaiting
11 imposition of a death sentence is not eligible for parole.

History: 1977 c. 266, 353; 1979 c. 221; 1981 c. 266; 1983 a. 66, 38; 1985 a. 27; 1985 a. 332 5. 251 (1); 1987 a. 27, 412; 1989 a. 31 ss. 1629, 1630; Stats. 5. 302.11; 1989
a. 107: 1991 a. 39; 1993 a. 79, 97, 194, 289, 483; 1995 a. 77, 448; JJR7 a. 133, 275, 283, 284, 295, 326.

12 SECTION 3. 302.114 (1)'of the statutes is amended to read:
13 302.114 (1) An inmate is subject to this section if he or she is serving a life
14 sentence imposed under s. 973.014 (1g) (a) 1. or 2. or if he or she is serving a life

v
15 sentence imposed under s. 973.015 and the sentencing court has authorized release

16 to extended supervision under s. 973.015 (3) (c).\/An inmate serving a life sentence

17 under s. 939.62 (2m) or 973.014 (1g) (a) 3. is not eligible for release to extended

18 supervision under this section.

History: 1997 a. 283.

SECTION 4. 302.114 (2) of the statutes is amended to read:
20 302.114 (2) Except as provided in subs. (3) and (9), an inmate subject to this
21 section may petition the sentencing court for release to extended supervision after

22 he or she has served 20 years, if the inmate was sentenced under s. 973.014 (1g) (a)
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1 1., or after he or she has reached the extended supervision eligibility date set by the

2 court, if the inmate was sentenced under s. 973.014 (1g) (a) 2. or\/973.015 (3) (o).

History: 1997 a. 283.

SEcCTION 5. 302.114 (3) (a) (intro.)')o‘f the statutes is amended to read:

3
4 302.114 (3) (a) (intro.) The warden or superintendent shall keep a record of the
5 conduct of each inmate subject to this section, specifying each infraction of the rules.
6 If any inmate subject to this section violates any regulation of the prison or refuses
7 or neglects to perform required or assigned duties, the department may extend the
8 extended supervision eligibility date set under s. 973.0 14 (1g)(a) 1. or 2. 01"/97 3.015
9 (8) (¢), whichever is applicable, as follows:
10 e BT gi:CTION 6. 302.114 (3) (b)\)(gf the statutes is amended to read:
11 302.114 (3) (b) In addition to the sanctions under pai'. (a), if an inmate subject
12 to this section is placed in adjustment, program or controlled segregation status, the
13 department may extend the extended supervision eligibility date set under s.

14 973.014 (1g)(a) 1. or 2. or 973.015 (3) (c)‘./whichever is applicable, by a number of days

15 equal to 50% of the number of days spent in segregation status. In administering this
16 paragraph, the department shall use the definition of adjustment, program or
17 controlled segregation status under departmental rules in effect at the time an
18 inmate is placed in that status.

19 Ay T gsf}CTION 7. 302.114 (3) (c)\)o(f the statutes is amended to read:

20 302.114 (3) (¢) An inmate subject to this section who files an action or special
21 proceeding, including a petition for a common law writ of cértiorari, to which s.

22 807.15 applies shall have his or her extended supervision eligibility date set under
v .
23 s.973.014 (1g) (a) 1. or 2. or 973.015 (3) (c), whichever is applicable, extended by the

24 number of days specified in the court order prepared under s. 807.15 (3). Upon
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1 receiving a court order issued under s. 807.15, the department shall recalculate the
2 date on which the inmate to whom the order applies will be entitled to petition for

3 release to extended supervision and shall inform the inmate of that date.

History: 1997 a. 283.

SECTION 8. 303.065 (1) (b)‘)o(f the statutes is amended to read:

5 303.065 (1) (b) 1. A person serving a life sentence, other than a life sentence
6 specified in subd. 2., may be considered for work release only after he or she has
7 reached parole eligibility under s. 304.06 (1) (b) L(L:)\/or 973.014 (1) (a) or (b),
8 whichever is applicable, or he or she has reached his or her extended supervision
9 eligibility date under s. 302.114 (9) (b) ez, 973.014 (1g) (a) 1. or 2. or\673.015 (3) (e),
10 whichever is applicable.
11 2. A person serving a life sentence under s. 939.62 (2m) (c) or 973.014 (1) (c) or

12 (1g) (a) 3. may not be considered for work release. A person serving a life sentence

13 imposed under s. 973.015{nay not be considered for work release if the sentencing
14 court has determined unders. 973.015 (3) (¢ Q{hat the person is not eligible for release

15 to extended supervision.

Hisbry: 1981 c. 266 5. 371983 a. 27; 1985 a. 332 5. 251 (3); 1987 . 238; 1987 . 244 7; 1987 & 412; 1989 a. 31 ss. 1686c, 1686m; Stats. 1989 5. 303.065; 1991 . 39,
31671993 a. 16, 289; 1995 a. 27, 48; 1997 a. 283, 326; s. 13.93 (2) (c). ‘X .
16 SECTION 9. 303.065 (1) (b) 3.”of the statutes is created to read:
v

17 303.065 (1) (b) 3. A person awaiting imposition of a death sentence may not be
18 considered for work release.
19 SECTION 10. 304.02 (5)\())‘;' the statutes is amended to read:
20 304.02 (5) Notwithstanding subs. (1) to (8), a prisoner who is serving a life

v
21 sentence under s. 939.62 (2m) (c) ox, 973.014 (1) (¢) or (1g) or 973.015 or who is

22 awaiting imposition of a death sentence is not eligible for release to parole

23 supervision under this section.
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779, 97, 289; 1995 a.¢B; 1997 a. 275, 283, 326; 5. 13.93 (2) ().

2 'SEcTION 11. 304.06 (1) (bYof the statutes is amended to read:

3 304.06 (1) (b) Except as provided in sub. (1m) or s. 302.045 (3), 961.49 (2),
4 973.01 (6) or 973.0135, the parole commission may parole an inmate of the Wisconsin
state prisons or any felon or any person serving at least one year or more in a county
house of correction or a county reforestation camp organized under s. 303.07, when
he or she has served 25% of the sentence imposed for the offense, or 6 months,

whichever is greater. Except as provided in sub. ( ltl\{r s. 939.62 (2m) (c) or 973.014

€ 00 g9 O o

(1) (b) or (c), (1g) or (2), the parole commission may parole an inmate serving a life
10 term when he or she has served 20 years, as modified by the formula under s. 302.11
11 (1) and subject to extension under s. 302.11 (1q) and (2), if applicable. The person
12 serving the life term shall be given credit for time served prior to sentencing under

13 s.973.155, including good time under s. 973.155 (4). The secretary may grant special

14 action parole releases under s. 304.02. The department or the parole commission
15 shall not provide any convicted offender or other person sentenced to the
16 department’s custody any parole eligibility or evaluation until the person has been

17 confined at least 60 days following sentencing. The‘/parole commission may not
18 parole an inmate who is awaiting imposition of a death sentence.

as affected by Pwo acts of the
i w1973 ¢. 90, 198, 333, 1975 C) ; 1977 . 29, 353, 418,449, T.356; 1981 c. 266; 1
a. ss. l 03,7, 1987 a. 412; 19: 700p; Stats. 1989's. 30406 1989a. 107, 122; 1991 a. 39; 1993 a. 79,
a. 27,717,352, 387, a. 133, 181 237, 273, 283, 284, 326; 5. 13.93 (2) (c).

S 64, 197 528, 538; 1985 a. 262 5. 8; 1987
97 178, 194 227 289, 377, 479, 491; 1995

19 INSERT 4-10: X
20 SECTION 12. 304.071 (2) of the statutes is amended to read:
21 304.071 (2) If a prisoner is not eligible for parole under s. 304.06 (1) (b) or\ét).

22 939.62 (2m) (c), 961.49 (2), 973.01 (6), 973.014 (1) (c) or (1g) or 973.032 (5), he or she

23 is not eligible for parole under this section.
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1 ENSER;T 6-11: }

2 SEcCTION 13, 940.01 (1) (a) of the statutes is renumbered 940.01 (1) (a) lt/and
3 amended to read:

4 940.01 (1) (a) 1. Except as provided in subd. 2‘./and sub. (2), whoever causes the

5 death of another human being with intent to kill that person or another is guilty of

6 a Class A felony.

History: 1987 a. 399; 1997 a. 295.

SEcTION 14. 940.01 (1) (a) 2., 3. and 4.‘)(§f the statutes are created to read:
8 940.01 (1) (a) 2. Except as provided in subds. 3. and 4¥and sub. (2), whoever
9 causes the death of another human being with intent to kill that person or another

v
10 is guilty of a Class AA felony if the victim has not attained the age of 16 years.

11 3. Notwithstanding st/939.05, a person is subject to subd. 2. as a party to a crime
12 only if that person had intended that a person be killed.

13 4. A person is subject to subd. 2.\{)nly if the person is 16 years old or older when
14 he or she commits the offense.

15 SEcTION 15. 940.01 (1) (b)‘)éf the statutes is renumbered 940.01 (1) (b) 1. and
16 amended to read:

17 940.01 (1) (b) 1. Except as provided in subds. 2. and 3§/and sub. (2), whoever

18 causes the death of an unborn child with intent to kill that unborn child, kill the

woman who is pregnant with that unborn child or kill another is guilty of a Class

¢ 4
20 - AA felony.

&y g

History: 1987 a. 399; 1997 a. 295.

21 SECTION 16. 940.01 (1) (b) 2. and 3. of the statutes are created to read:

v
22 940.01 (1) (b) 2. Notwithstanding s. 939.05, a person charged under subd. 1.
23 as a party to a crime is guilty of a Class AA felony only if that person had intended

24 that a person or an unborn child be killed. If a person charged as a party to a crime
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under subd. 1. did not intend that a person or an unborn child be killed, he or she is
guilty of a Class A felony.

3. A person charged under subd. 1. is guilty of a Class AA felony only if the
person is 16 years old or older when he or she commits the offense. If a person
charged under subd. 1.1s not 16 years old or older when he or she commits the offense,
he or she is guilty of a Class A felony.

SECTION 17. 971.17 (1) of the statutes is amended to read:

971.17 (1) CoMMITMENT PERIOD. When a defendant is found not guilty by reason
of mental disease or mental defect, the court shall commit the person to the
department of health and family services for a specified period not exceeding
two—thirds of the maximum term of imprisonment that could be imposed under s.
973.15 (2) (a) against an offender convicted of the same crime or crimes, including
imprisonment authorized by ss. 346.65 (2) (f), (2j) (d) or (3m), 939.62, 939.621,
939.63, 939.635, 939.64, 939.641, 939.645, 940.09 (1b), 940.25 (1b) and 961.48 and
other penalty enhancement statutes, as applicable, subject to the credit provisions
of s. 973.155. If the ma;émum—tepmeﬁmpﬁseﬂmentis‘c/ﬁnm__iilm—__rﬁsmwm
or life imprisonment, the commitment period specified by the court may be life,

subject to termination under sub. (5).

a. 27 5. 9126 (19); 1995 a..417, 425, 440, 448; 1997 a, 35, 130, 181, 252, 275.
SECTION 18. 972.03 of the statutes is amended to read:

History: 1975 c. 430; 1977 c. 353; 1977 c. 428 5. 115; 1988 a. 359; Sup. Ct. Order, 141 W (2d) xiii (1987); 1987 a. 394; 1989 a. 31, 142, 334, 359; Sup. Ct. Order, 158 W
(2d) xvii (1990); 1991 a. 39, 189, 269; 1993 a. 16, 98, 227,

972.03 Peremptory challenges. Each side is entitled to only 4 peremptory
challenges except as otherwise provided in this section. When the crime charged is
punishable by death or life imprisonment, the state is entitled to 6 peremptory

challenges and the defendant is entitled to 6 peremptory challenges. If there is more
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than one defendant, the court shall divide the challenges as equally as practicable
among them; and if their defenses are adverse and the court is satisfied that the
protection of their rights so requires, the court may allow the defendants additional
challenges. If the crime is punishable by death or life imprisonment, the total
peremptory challenges allowed the defense shall ﬁot exceed 12 if there are only 2
defendants and 18 if there are more than 2 defendants; in other felony cases 6
challenges if there are only 2 defendants and 9 challenges if there are more than 2.
In misdemeanor cases, the state is entitled to 3 peremptory challenges and the
defendant is entitled to 3 peremptory challenges, except that if there are 2
defendants, the court shall allow the defense 4 peremptory challenges, and if there
are more than 2 defendants, the court shall allow the defense 6 peremptory
challenges. Each side shall be allowed one additional peremptory challenge if

additional jurors are to be selected under s. 972.04 (1).

History: 1983 a, 226; 1995 a. 427; Sup. Ct. Order No. 96-08, 20AW (2d) xv (1997).

SECTION 19. 972.13 (6)Vof the statutes is amended to read:
972.13 (6) The following forms may be used for judgments:

STATE OF WISCONSIN

[,e?» .... County

ﬂwh‘ﬁ In.... Court

The State of Wisconsin

VS.

s“eg%g....(Name of defendant)

UPON ALL THE FILES, RECORDS AND PROCEEDINGS,
IT IS ADJUDGED That the defendant has been convicted upon the defendant’s

plea of guilty (not guilty and a verdict of guilty) (not guilty and a finding of guilty)
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(no contest) on the.... day of...., .... (year), of the crime of.... in violation of s.....; and
the court having asked the defendant whether the defendant has anything to state
why sentence should not be pronounced, and no sufficient grounds to the contrary
being shown or appearing to the court.

*IT IS ADJUDGED That the defendant is guilty as convicted.

*IT IS ADJUDGED That the defendant shall be executed by lethal injection./

*IT IS ADJUDGED That the defendant is hereby committed to the Wisconsin
state prisons (county jail of.... county) for an indeterminate term of not more than.....

*IT IS ADJUDGED That the defendant is ordered to serve a bifurcated
sentence consisting of .... year(s) of confinement in prison and .... months/years of
extended supervision.

*IT IS ADJUDGED ‘That the defendant is placed in the intensive sanctions

program subject to the limitations of section 973.032 (3) of the Wisconsin Statutes

*IT IS ADJUDGED That the defendant is hereby committed to detention in
(the defendant’s place of residence or place designated by judge) for a term of not
more than....

*IT IS ADJUDGED That the defendant is placed on lifetime supervision by the
department of corrections under section 939.615 of the Wisconsin Statutes.

*IT IS ADJUDGED That the defendant is ordered to pay a fine of §.... (and the
costs of this action).

*IT IS ADJUDGED That the defendant pay restitution to....

*IT IS ADJUDGED That the defendant is restricted in his or her use of



-9- LRB-0452/1ins

JEO........
1 *The.... at.... is designated as the Reception Center to which the defendant
2 shall be delivered by the sheriff.
3 *IT IS ORDERED That the clerk deliver a duplicate original of this judgment
4 to the sheriff who shall forthwith execute the same and deliver it to the warden.

5 Dated this.... day of...., .... (year)
6 BY THE COURT....
LQQ’( Date of Offense....,
8. 05){&5 District Attorney....,
9 Defense Attorney....
10 *Strike inapplicable paragraphs.
1 STATE OF WISCONSIN
12 . County
13 In.... Court
14 The State of Wisconsin
15 vs.
16 Le'c“ Z .(Name of defendant)
17 \3 On the.... day of...., .... (year), the district attorney appeared for the state and

18 the defendant appeared in person and by.... the defendant’s attorney.

19 UPON ALL THE FILES, RECORDS AND PROCEEDINGS

20 IT IS ADJUDGED That the defendant has been found not guilty by the verdict
21 of the jury (by the court) and is therefore ordered discharged forthwith.

22 Dated this.... day of...., .... (year)

23 BY THE COURT....

isfory: 1975¢.39,1 7 c. 353, 418; 1979 c. 89; 1983 a. 2614438, 538; 1987 a. 27, 1989a 31; 1991 a. 39; 1997 a. 250, 275, 283; 5. 13.93 (2) (c).

24 SECTION 20. 973.01 (3d)"f the statutes is created to read:
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973.01 (3d)\§o'r APPLICABLE TO DEATH SENTENCES. If a person is being sentenced
for a felony that is punishable by death, he or she is not subject to this section but
shall be sentenced under s.‘/97 3.015.

SECTION 21. 973.013 (1) (b)‘c)ff the statutes is amended to read:

973.013 (1) (b) Except as provided in s. 973.01, the sentence shall have the
effect of a sentence at hard labor for the maximum term fixed by the court, subject
to the power of actual release from confinement by parole by the department or by
pardon as provided by law. If a person is sentenced for a definite time for an offense
for which the person may be sentenced under this section, the person is in legal effect
sentenced as required by this section, said definite time being the maximum period.
Aéxcept as provided in s. 973.015, a defendant convicted of a crime for which the

minimum penalty is life shall be sentenced for life.

s. 146m; 1983 a. 102, 1983 a, 371 s. 13; Stats. 1983 5. 973.013; 1987 a. 27; 1989 a. 31, 107; 1993 a. 486; 1995 a. 27,

INSERT 13-16:

(¢) If the court does not make the findings requiring the death sentence, the
court shall impose a sentence of life imprisonment and shall make a parole eligibility
determination regarding the person if he or she is being sentenced for a crime
committed before December 31, 1999, or an extended supervision eligibility
determination regarding the person if he or she is being sentenced for a crime
committed on or after December 31, 1999. The court shall make a parole eligibility
determination under this paragraph'/by choosing one of the options specified in s.
073.014 (1;./The court shall make an extended supervision eligibility detennination

v
under this paragraph by choosing one of the options specified in s. 973.014 (1g) (a).
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E]\TSERT 15-9:

(7m) A person sentenced to death under this section for a crime committed on

or after December 31, 1999, is not eligible for release to extended supervision under

s. 302.113 or 302.114‘./

[ INSERT 16-10: }

SECTION 22. 978.07 (1) (¢) 1. of the statutes is amended to read:
v
978.07 (1) (¢) 1. Any case record of a felony punishable by death or life
imprisonment or a related case, after the defendant’s parole eligibility date under s.

v
304.06 (1) o3973.014 (1) or 973.015 (3) (c) or date of eligibility for release to extended

supervision undeér s. 9/3.014 (1g) (a) 1. or 2. or 973.015 (3) (c)f/whichever is

applicable, or 50 years after the commencement of the action, whichever occurs later.
Ifthere is no parole eligibility date or no date for release to extended supervision, the

district attorney may destroy the case record after the defendant’s death.

History: 1991 a, 39 ss. 1618 to 1621, 3678 to 3682; 1993 a. 172, 194, 289; 1995 a. 27; 1997 a. 283.
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1999 - 2000 LEGISLATURE LRB-0452‘/. 1
0 LD JEO....;ijs
1999 BILL

AN ACT to renumber 939.50 (1) (a), 939.50 (3) (a) and 973.015; to renumber and
amend 940.01 (1) (a) and 940.01 (1) (b); fo amend 301.048 (2) (b), 302.11 (1m),
302.114 (1), 302.114 (2), 302.114 (3) (a) (intro.), 302.114 (3) (b), 302.114 (3) (¢),
303.065 (1) (b), 304.02 (5), 304.06 (1) (b), 304.071 (2), 939.30 (2), 939.31, 939.32
(1)(a),939.50(2),939.60, 939.624 (2), 939.625 (1) (b) 2.,939.63 (1) (a) 2., 961.335
(1), 971.17 (1), 972.03, 972.13 (6), 973.013 (1) (b), 973.0135 (3), 973.032 (2) (b),
973.09 (1) (c) and 978.07 (1) (c) 1.; and o create 301.046 (3) (cm), 303.065 (1)
(b) 3., 304.06 (1t), 939.22 (7), 939.50 (1) (ag), 939.50 (3) (ag), 940.01(1) (a) 2., 3.
and 4., 940.01 (1) (b) 2. and 3., 961.335 (1m), 967.02 (1m), 978.01 (3d), 973.015,
973.016 and 973.017 of the statutes; relating to: providing a penalty of either

death or life imprisonment for the first—degree intentional homicide of a child
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younger than 16 years old, affecting parole and extended supervision eligibility

and granting rule-making authority.

Analysis by the Legislative Reference Bureau

Under current law, no state crime is punishable by the death penalty. This bill
provides for either a death penalty (by lethal injection) or life imprisonment (with or
without parole eligibility restrictions) for any first—degree intentional homicide
committed by a person who is 16 years old or older against a child who is younger
than 16 years old. Other first—degree homicides remain punishable by life
imprisonment.

The procedure for determining whether or not the death penalty would be
imposed is the subject of a proceeding that is separate from the regular trial. After
a conviction finding that a first—degree homicide of a child younger than 16 years old
had occurred, the court reconvenes the trial jury, or, if there was no jury trial or the
trial jury is unable to continue, a new jury is summoned. The defendant may waive
the right to a jury. Evidence is then presented regarding various aggravating or
mitigating circumstances relating to the crime and the defendant.

The jury hears the evidence and then gives an advisory sentence to the court
of either life imprisonment or death. If the jury recommends life imprisonment, it
may further recommend a complete or substantial restriction of the defendant’s
parole or extended supervision eligibility. The court, not bound by the advisory
sentence, then weighs the aggravating and mitigating circumstances and enters the
senterice of either life imprisonment or death. Iflife imprisonment is imposed, the
court may completely or substantially restrict the defendant’s parole or extended
supervision eligibility. If the court chooses the death sentence it must set forth its
findings in writing. Any death sentence is subject to automatic appellate review by
the supreme court. :

The court that imposes the death sentence sets the execution date. The
secretary of corrections designates the executioner. Twelve citizen witnesses must
be present at the execution.

This bill applies only to those offenses committed on or after its effective date
(the day after publication).

For further information see the state fiscal estimate, which will be printed as
an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SEcTION 1, 301.046 (3) (cm) of the statutes is created to read:
301.046 (3) (cm) The prisoner is not awaiting imposition of a death sentence.

SEcTION 2. 301.048 (2) (b) ofvthe statutes is amended to read:
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301.048 (2) (b) He or she is a prisoner serving a feleny sentence for a felony not
punishable by death or life imprisonment and the department directs him or her to
participate in the program. This paragraph does not apply to a prisoner serving a
bifurcated sentence imposed under s. 973.01.

SEcTION 3. 302.11 (1m) of the statutes is amended to read:

302.11 (Im) An inmate serving a life term is not entitled to mandatory release.
Except as provided in ss. 304.06 (1t), 939.62 (2m) (c) and 973.014, the parole
commission may parole the inmate as specified in s. 304.06 (1). An inmate awaiting
imposition of a death sentence is not eligible for parole,

SECTION 4. 302.114 (1) of the statutes is amended to read:

302.114 (1) An inmate is subject to this section if he or she is serving a life

sentence imposed under s. 973.014 (1g) (a) 1. or 2. or if he or she is serving a life
sentence imposed under s. 973.015 and the sentencing court has authorized release

to extended supervision under s. 973.015 (3) (¢). An inmate serving a life sentence
under s. 939.62 (2m) or 973.014 (1g) (a) 3. is not eligible for release to extended

supervision under this section.

SECTION 5. 302.114 (2) of the statutes is amended to read:

302.114 (2) Except as provided in subs. (3) and (9), an inmate subject to this
section may petition the sentencing court for release to extended supervision after
he or she has served 20 years, if the inmate was sentenced under s. 973.014 (1g) (a)
1., or after he or she has reached the extended supervision eligibility date set by the
court, if the inmate was sentenced under s. 973.014 (1g) (a) 2. or 973.015 (3) (c).

SECTION 6. 302.114 (3) (a) (intro.) of the statutes is amended to read:

302.114 (3) (2) (intro.) The warden or superintendent shall keep a record of the

conduct of each inmate subject to this section, specifying each infraction of the rules.
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If any inmate subject to this section violates any regulation of the prison or refuses
or neglects to perform required or assigned duties, the department may extend the
extended supervision eligibility date set under s. 978.014 (1g) (a) 1. or 2. or 973.015
(3) (¢), whichever is applicable, as follows:

SEcTION 7. 302.114 (3) (b) of the statutes is amended to read:

302.114 (3) (b) In addition to the sanctions under par. (a), if an inmate subject
to this section is placed in adjustment, program or controlled segregation status, the
department may extend the extended supervision eligibility date set under s.
973.014 (1g) (a) 1. or 2. or 973.015 (3) (c), whichever is applicable, by a number of days
equal to 50%of the number of days spent in segregation status. In administering this
paragraph, the department shall use the definition of adjustment, program or
controlled segregation status under departmental rules in effect at the time an
inmate is placed in that status.

SEcTION 8. 302.114 (8) (c) of the statutes is amended to read:

302.114 (8) (c) An inmate subject to this section who ﬁles’ an action or special
proceeding, including a petition for a common law writ of certiorari, to which s.
807.15 applies shall have his or her extended supervision eligibility date set under

s.973.014 (1g)(a) 1. or 2. or 973.015 (3) (c), whichever is applicable, extended by the

number of days specified in the court order prepared under s. 807.15 (3). Upon
receiving a court order issued under s. 807.15, the department shall recalculate the
date on which the inmate to whom the order applies will be entitled to petition for
release to extended supervision and shall inform the inmate of that date.

SECTION 9. 303.065 (1) (b) of the statutes is amended to read:

303.065 (1) (b) 1. A person serving a life sentence, other than a life sentence

specified in subd. 2., may be considered for work release only after he or she has
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reached parole eligibility under s. 304.06 (1) (b) ar (1t) or 973.014 (1) (a) or (b),
whichever is applicable, or he or she has reached his or her extended supervision
eligibility date under s. 302.114 (9) (b) ez, 973.014 (1g) (a) 1. or 2. or 973.015 (3) (¢),
whichever is applicable.

2. A person serving a life sentence under s. 939.62 (2m) (c) or 973.014 (1) (¢) or

(1g) (a) 3. may not be considered for work release. A person serving g life sentence
imposed under s. 973.015 may not be considered for work release if the sentencing

court has determined under s. 973.015 (3) (c) that the person is not eligible for release

to extended supervision.

SECTION 10. 303.065 (1) (b) 3. of the statutes is created to read:

303.065 (1) (b) 3. A person awaiting imposition of a death sentence may not be
considered for work release.

SEcTION 11. 304.02 (5) of the statutes is amended to read:

304.02 (5) Notwithstanding subs. (1) to (3), a prisoner who is serving a life

. sentence under s. 939.62 (2m) (c) ex, 973.014 (1) (c) or (1g) or 973.015 or who is

awaiting imposition of a death gentence is not eligible for release to parole

supervision under this section.

SEcTION 12. 304.06 (1) (b) of the statutes is amended to read:

304.06 (1) (b) Except as provided in sub. (1m) or s. 302.045 (3), 961.49 (2),
973.01(6) or 973.0135, the parole commission may parole an inmate of the Wisconsin
state prisons or any felon or any person serving at least one year or more in a county
house of correction or a county reforestation camp organized under s. 303.07, when
he or she has served 25% of the sentence imposed for the offense, or 6 months,
whichever is greater. Except as provided in gub. (1t) or s. 939.62 (2m) (c) or 973.014

(1) (b) or (c), (1g) or (2), the parole commission may parole an inmate serving a life
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term when he or she has served 20 years, as modified by the formula under s. 302.11
(1) and subject to extension under s. 302.11 (1q) and (2), if applicable. The person
serving the life term shall be given credit for time served prior to sentencing under
s.973.155, including good time under s. 973.155 (4). The secretary may grant special
action parole releases under s. 304.02. The department or the parole commission
shall not provide any convicted offender or other person sentenced to the
department’s custody any parole eligibility or evaluation until the person has been
confined at least 60 days following sentencing. The parole commission may not
parole an inmate who is awaiting imposition of a death sentence.

SECTION 13. 304.06 (1t) of the statutes is created to read:

304.06 (1t) Ifthe prisoner is serving a life term imposed under s. 973.015, the
prisoner is eligible for parole only when authorized by the sentencing court under s.
973.015 (3) ().

SECTION 14. 304.071 (2) of the statutes is amended to read:

304.071 (2) If a prisoner is not eligible for parole under s. 304.06 (1) (b) or (1%),
939.62 (2m) (c), 961.49 (2), 973.01 (6), 973.014 (1) (c) or (1g) or 973.032 (5), he or she
is not eligible for parole under this section.

SEcCTION 15. 939.22 (7) of the statutes is created to read:

939.22 (7) “Crime punishable by death or life imprisonment” means a crime for
which one or more of the possible penalties is death or life imprisonment.

SECTION 16. 939.30 (2) of the statutes is amended to read:

939.30 (2) For a solicitation to commit a crime for-which-thepenalty-is
punishable by death or life imprisonment, the actor is guilty of a Class C felony. For
a solicitation to commit a Class E felony, the actor is guilty of a Class E felony.

SECTION 17. 939.31 of the statutes is amended to read:
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939.31 Conspiracy. Except as provided in ss. 940.43 (4), 940.45 (4) and 961.41
(1x), whoever, with intent that a crime be committed., agrees or combines with
another for the purpose of committing that crime may, if one or more of the parties
to the conspiracy does an act to effect its object, be fined or imprisoned or both not
to exceed the maximum provided for the completed crime; except that for a
conspiracy to commit a crime for-which-the-penalty-is punigshable by death or life
imprisonment, the actor is guilty of a Class B felony.

SECTION 18. 939.32 (1) (a) of the statutes is amended to read:

939.32 (1) (a) Whoever attempts to commit a crime forwhich the penalty-is
punishable by death or life imprisonment is guilty of a Class B felony.

SEcTION 19. 939.50 (1) (a) of the statutes is renumbered 939.50 (1) (am).

SECTION 20. 939.50 (1) (ag) of the statutes is created to read:

939.50 (1) (ag) Class AA felony.

SEcTION 21. 939.50 (2) of the statutes is amended to read:

939.50 (2) A felony is a Class AALA, B, BC,C,Dor E félony when it is so
specified in chs. 939 to 951.

SEcTION 22. 939.50 (3) (a) of the statutes is renumbered 939.50 (3) (am).

SEcTION 23. 939.50 (3) (ag) of the statutes is created to read:

939.50(8) (ag) For a Class AA felony, life imprisonment or death, as determined
under s. 973.015.

SECTION 24. 939.60 of the statutes is amended to read:

939.60 Felony and misdemeanor defined. A crime punishable by death or
imprisonment in the Wisconsin state prisons is a felony. Every other crime is a

misdemeanor.

SECTION 25. 939.624 (2) of the statutes is amended to read:
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939.624 (2) If a person has one or more prior convictions for a serious violent
crime or a crime punishable by death or life imprisonment and subsequently
commits a serious violent crime, the court shall sentence the person to not less than
5 years’ imprisonment, but otherwise the penalties for the crime apply, subject to any
applicable penalty enhancement. The court shall not place the defendant on
probation.

SECTION 26. 939.625 (1) (b) 2. of the statutes is amended to read:

939.625 (1) (b) 2. If the maximum term of imprisonment for a felony is more
than 5 years or is a life term or the felony is punishable by death, the maximum term
of imprisonment for the felony may be increased by not more than 5 years.

SEcTION 27. 939.63 (1) (a) 2. of the statutes is amended to read:

939.63 (1) (a) 2. Ifthe maximum term of imprisonment for a felony is more than
5 years or is a life term or the felony is punishable by death, the maximum term of
imprisonment for the felony may be increased by not more than 5 years.

SEcTION 28. 940.01 (1) (a) of the statutes is renumbered 940.01 (1) (a) 1. and
amended to read:

940.01 (1) (2) 1. Except as provided in subd. 2. and sub. (2), whoever causes the
death of another human being with intent to kill that person or another is guilty of
a Class A felony.

SECTION 29. 940.01 (1) (a) 2., 3. and 4. of the statutes are created to read:

940.01 (1) (a) 2. Except as provided in subds. 3. and 4. and sub. (2), whoever
causes the death of another human being with intent to kill that person or another
is guilty of a Class AA felony if the victim has not attained the age of 16 years.

3. Notwithstanding s. 939.05, a person is subject to subd. 2. as a party to acrime

only if that person had intended that a person be killed.
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4. A person is subject to subd. 2. only if the person is 16 years old or older when
he or she commits the offense.

SEcTION 30. 940.01 (1) (b) of the statutes is renumbered 940.01 (1) (b) 1. and
amended to read:

940.01 (1) (b) 1. Except as provided in subds. 2. and 3. and sub. (2), whoever
causes the death of an unborn child with intent to kill that unborn child, kill the
woman who is pregnant with that unborn child or kill another is guilty of a Class
-A- AA felony.

SEcTION 31. 940.01 (1) (b) 2. and 3. of the statutes are created to read:

940.01 (1) (b) 2. Notwithstanding s. 939.05, a person charged under subd. 1.
as a party to a crime is guilty of a Class AA felony only if that person had intended
that a person or an unborn child be killed. If a person charged as a party to a crime
under subd. 1. did not intend that a person or an unborn child be killed, he or she is
guilty of a Class A felony.

3. A person charged under subd. 1. is guilty of a Class AA felony only if the
person is 16 years old or older when he or she commits the offense. If a person
charged undersubd. 1. isnot 16 years old or older when he or she commits the offense,
he or she is guilty of a Class A felony.

SEcTION 32. 961.335 (1) of the statutes is amended to read:

961.335 (1) Upen Except as provided in sub. (Im), upon application, the
controlled substances board may issue a permit authorizing a person to
manufacture, obtain, possess, use, administer or dispense a controlled substance for
purposes of scientific research, instructional activities, chemical analysis or other
special uses, without restriction because of enumeration. No person shall may

engage in any such activity without a permit issued under this section, except that
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an individual may be designated and authorized to receive the permit for a college
or university department, research unit or similar administrativé organizational
unit and students, laboratory technicians, research specialists or chemical analysts
under his or her supervision may be permitted possession and use of controlled
substances for these purposes without obtaining an individual permit.

SECTION 33. 961.335 (1m) of the statutes is created to read:

961.335 (Im) Upon application of the secretary of corrections for a permit to
obtain a controlled substance for purposes of an execution under s. 973.017, the
controlled substances board shall issue a permit under this section.

SECTION 34. 967.02 (1m) of the statutes is created to read:

967.02 (Im) “Crime punishable by death or life imprisonment” has the
meaning given in s. 939.22 (7).

SEcTION 85. 971.17 (1) of the statutes is amended to read:

971.17 (1) CoMMITMENT PERIOD. When a defendant is found not guilty by reason
of mental disease or mental defect, the court shall commit the person to the
department of health and family services for a specified period not exceeding
two—thirds of the maximum term of imprisonment that could be imposed under s.
973.15 (2) (a) against an offender convicted of the same crime or crimes, including
imprisonment authorized by ss. 346.65 (2) (f), (2j) (d) or (3m), 939.62, 939.621,
939.63, 939.635, 939.64, 939.641, 939.645, 940.09 (1b), 940.25 (1b) and 961.48 and
other penalty enhancement statutes, as applicable, subject to the credit provisions
of s. 973.155. If the maximum term of imprisonment-is crime is punishable by death
or life imprisonment, the commitment period specified by the court may be life,
subject to termination under sub. (5).

SECTION 36. 972.03 of the statutes is amended to read:
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972.03 Peremptory challenges. Each side is entitled to only 4 peremptory
challenges except as otherwise provided in this section. When the crime charged is
punishable by death or life imprisonment, the state is entitled to 6 peremptory
challenges and the defendant is entitled to 6 peremptory challenges. If there is more
than one defendant, the court shall divide the challenges as equally as practicable
among them; and if their defenses are adverse and the court is satisfied that the
protection of their rights so requires, the court may allow the defendants additional
challenges. If the crime is punishable by death or life imprisonment, the total
peremptory challenges allowed the defense shall not exceed 12 if there are only 2
defendants and 18 if there are more than 2 defendants; in other felony cases 6
challenges if there are only 2 defendants and 9 challenges if there are more than 2.
In misdemeanor cases, the state is entitled to 3 peremptory challenges and the
defendant is entitled to 3 peremptory challenges, except that if there are 2
defendants, the court shall allow the defense 4 peremptory challenges, and if there
are more than 2 defendants, the court shall allow the defense 6 peremptory
challenges. Each side shall be allowed one additional peremptory challenge if
additional jurors are to be selected under s. 972.04 (1).

SECTION 37. 972.13 (6) of the statutes is amended to read:

972.13 (8) The following forms may be used for judgments:

STATE OF WISCONSIN

... County

In.... Court

The State of Wisconsin

Vvs.

....(Name of defendant)
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UPON ALL THE FILES, RECORDS AND PROCEEDINGS,

IT ISADJUDGED That the defendant has been convicted upon the defendant’s
plea of guilty (not guilty and a verdict of guilty) (not guilty and a finding of guilty)
(no contest) on the.... day of...., .... (year), of the crime of.... in violation of s.....; and
the court having asked the defendant whether the defendant has an;ithing to state
why sentence should not be pronounced, and no sufficient grounds to the contrary
being shown or appearing to the court.

*IT IS ADJUDGED That the defendant is guilly as convicled.

*IT IS ADJUDGED That the defendant shall be executed by lethal injection.
*IT IS ADJUDGED That the defendant is hereby committed to the Wisconsin

state prisons (county jail of.... county) for an indeterminate term of not more than.....
*IT IS ADJUDGED That the defendant is ordered to éerve a bifurcated
sentence consisting of .... year(s) of confinement in prison and .... months/years of
extended supervision.
*IT IS ADJUDGED That the defendant is placed in the intensive sanctions

program subject to the limitations of section 973.032 (3) of the Wisconsin Statutes

*IT IS ADJUDGED That the defendant is hereby committed to detention in
(the defendant’s place of residence or place designated by judge) for a term of not
more than....

*IT IS ADJUDGED That the defendant is placed on lifetime supervision by the
department of corrections under section 939.615 of the Wisconsin Statutes.

*IT IS ADJUDGED That the defendant is ordered to pay a fine of $.... (and the
costs of this action). |

*IT IS ADJUDGED That the defendant pay restitution to....
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*IT IS ADJUDGED That the defendant is restricted in his or her use of

*The.... at.... is designated as the Reception Center to which the defendant
shall be delivered by the sheriff.

*IT IS ORDERED That the clerk deliver a duplicate original of this judgment
to the sheriff who shall forthwith execute the same and deliver it to the warden.

Dated this.... day of...., .... (year)

BY THE COURT....

Date of Offense....,

District Attorney....,

Defense Attorney....

*Strike inapplicable paragraphs.

STATE OF WISCONSIN

.... County

In.... Court

The State of Wisconsin

vs.

....(Name of defendant)
On the.... day of...., .... (year), the district attorney appeared for the state and

the defendant appeared in person and by.... the defendant’s attorney.

UPON ALL THE FILES, RECORDS AND PROCEEDINGS

IT IS ADJUDGED That the defendant has been found not guilty by the verdict
of the jury (by the court) and is therefore ordered discharged forthwith.

Dated this.... day of...., .... (year)

BY THE COURT....
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SECTION 38. 973.01 (3d) of the statutes is created to read:

973.01 (3d) NOT APPLICABLE TO DEATH SENTENCES. If a person is being sentenced
for a felony that is punishable by death, he or she is not subject to this section but
shall be sentenced under s. 973.015.

SEcTION 39. 973.013 (1) (b) of the statutes is amended to read:

973.013 (1) (b) Except as provided in s. 973.01, the sentence shall have the
effect of a sentence at hard labor for the maximum term fixed by the court, subject
to the power of actual release from confinement by parole by the department or by
pardon as provided by law. If a person is sentenced for a definite time for an offense
for which the person may be sentenced under this section, the person is in legal effect
sentenced as required by this section, said definite time being the maximum period.
-A- Except as provided in §. 973.015, a defendant convicted of a crime for which the
minimum penalty is life shall be sentenced for life.

SEcCTION 40 973.0135 (3) of the statutes is amended to read:

973.0135 (3) A person is not subject to this section if the current serious felony
is punishable by death or life imprisonment.

SECTION 41. 973.015 of the statutes is renumbered 973.019.

SECTION 42, 973.015 of the statutes is created to read:

973.015 Sentence of death or life imprisonment for Class AA felony. (1)
(a) Upon conviction of a defendant of a Class AA felony, the court shall conduct a
separate sentencing proceeding to determine whether the defendant should be
sentenced todeath or life imprisonment. The trial judge shall conduct the proceeding
before the trial jury, if there was a jury trial, as soon as practicable. If the trial jury
is unable to reconvene for a hearing on the issue of the penalty, the trial judge may

summon a new jury to determine the issue of the imposition of the penalty. Ifthe trial
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jury has been waived, or if the defendant pleaded guilty, the court shall conduct the
sentencing proceeding before a jury summoned for that purpose unless the
defendant waives a jury.

(b) In a sentencing proceeding under par. (a), the court shall admit any evidence
that may be relevant to the sentence regarding any mitigating circumstance. The
court shall admit any other evidence according to the rules of evidence applicable at
a criminal trial. The court shall provide the defendant with a fair opportunity to
rebut any hearsay statements. This paragraph does not authorize the introduction
of any evidence secured in violation of the state or federal constitution. The state has
the burden of proof, beyond a reasonable doubt, regarding the existence of
aggravating circumstances. The defendant has the burden of proof, by a
preponderance of the evidence, regarding mitigating circumstances. The court shall
permit the state and the defendant or his or her counsel to present arguments for or
against a sentence of death.

(2) (a) Unless the defendant waives the right to a jury, the jury shall deliberate
after hearing all of the evidence and, by a majority vote, shall render an advisory
sentence to the court of life imprisonment or death, based upon the following
matters:

1. The existence of aggravating circumstances under sub. (5).

2. The existence of mitigating circumstances under sub. (6).

(b) If the jury recommends life imprisonment, it may further recommend
restrictions on the defendant’s eligibility for parole or extended supervision or
recommend that the defendant not be eligible for parole or extended supervision.

(c) Upon the request of the defendant or the state, the court shall explain to the

jury the court’s options under sub. (3) (c) to sentence the defendant to life without the
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possibility of parole or extended supervision or with delayed eligibility for parole or
extended supervision.

(3) (a) Notwithstanding the recommendation of a majority of the jury, the court,
after weighing the aggravating and mitigating circumstances, shall enter a sentence
of life imprisonment or death, but if the court imposes a sentence of death, it shall
set forth in writing its findings upon which the sentence of death is based as to the
facts:

1. That sufficient aggravating circumstances exist under sub. (5); and

2. That there are insufficient mitigating circumstances under sub. (6) to
outweigh the aggravating circumstances.

(b) In each case in which the court imposes the death sentence, the court must
support its determination by specific written findings of fact based upon the
circumstances in subs. (5) and (6) and upon the records of the trial and the sentencing
proceedings.

(¢) If the court does not make the findings requiring the death sentence, the
court shall impose a sentence of life imprisonment and shall make a parole eligibility
determination regarding the person if he or she is being sentenced for a crime
committed before December 31, 1999, or an extended supervision eligibility
determination regarding the person if he or she is being sentenced for a crime
committed on or after December 31, 1999. The court shall make a parole eligibility
determination under this paragraph by choosing one of the options specified in s.
973.014 (1). The court shall make an extended supervision eligibility determination
under this paragraph by choosing one of the options specified in s. 973.014 (1g) (a).

(4) If a death sentence is imposed, the judgment of conviction and sentence of

death is subject to automatic review by the supreme court within 60 days after
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certification by the sentencing court of the entire record, unless the supreme court,
for good cause shown, extends the time for an additional period not to exceed 30 days.
The review by the supreme court has priority over all other cases and shall be heard
in accordance with rules promulgated by the supreme court.

(5) The court and jury shall consider one or more of the following as
aggravating circumstances:

(a) The Class AA felony was committed by a person under a sentence of
imprisonment.

(b) The defendant knowingly created a great risk of death to many persons.

(¢c) The Class AA feldny was committed for the purpose of avoiding or
preventing a lawful arrest or effecting an escape from custody.

(d) The Class AA felony was committed to disrupt or hinder the lawful exercise
of any governmental function or the enforcement of laws.

(e) The defendant intentionally caused bodily harm or mental agguish to the
victim or another before the victim died.

(f) During the commission of the offense, the defendant enjoyed or was utterly
indifferent to the suffering of another.

(6) The court and jury shall consider as a mitigating factor any aspect of the
defendant’s character, background or record or any of the circumstances of the
offense that the defendant offers as a basis for a sentence other than death.
Mitigating circumstances may include, but are not limited to, any of the following:

(a) The defendant has no significant history of prior criminal activity.

(b) The Class AA felony was committed while the defendant was under the

influence of extreme mental or emotional disturbance.
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(c) The victim was a participant in the defendant’s conduct or consented to the
act.

(d) The defendant was an accomplice in the Class AA felony committed by
another person and the defendant’s participation was relatively minor.

(e) The defendant acted under extreme duress or under the substantial
domination of another person.

(f) The capacity of the defendant to appreciate the criminality of his or her
conduct or to conform his or her conduct to the requirements of law was substantially
impaired.

(g) The age of the defendant at the time of the crime.

(7) The court that imposes a sentence of death shall set the date for execution.
The defendant shall be committed to the Wisconsin state prisons pending the
execution of the death sentence.

(7m) A person sentenced to death under this section for a crime committed on
or after December 31, 1999, is not eligible for release to extended supervision under
s. 302.113 or 302.114.

(8) The execution of a death sentence shall be by lethal injection.

SECTION 43. 973.016 of the statutes is created to read:

973.016 Stay of execution of death sentence. The execution of a death
sentence may be stayed only by the governor or incident to an appeal.

SECTION 44, 973.017 of the statutes is created to read:

973.017 Execution of death sentence. The secretary of corrections shall
designate the executioner who shall provide a person subject to a death sentence with
ah intravenous injection of one or more substances in a lethal quantity. A person is

immune from civil or criminal liability for his or her acts or omissions, in good faith,
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in regard to a lawful execution under this section. The secretary shall designate 12
citizens to witness the execution. The secretary may not direct a physician to be
present or require a physician to announce when death has occurred. A physician
may certify the death after a person, other than a physician, has determined or
pronounced death. The convicted person may request that certain additional people
be allowed to witness the execution. The secretary shall grant any such reasonable
request. The secretary may allow representatives of the news media to witness the
execution under rules of the department. Noother persons may be allowed to witness
the execution.

SECTION 45. 973.032 (2) (b) of the statutes is amended to read:

973.032 (2) (b) Notwithstanding par. (a), the court may not sentence a person
under sub. (1) if he or she is convicted of a felony punishable by death or life
imprisonment.

SECTION 46. 973.09 (1) (¢) of the statutes is amended to read:

973.09 (1) (¢) When a person is convicted of any crime whieh that is punishable
by death or life imprisonment, the court shall may not place the person on probation.

SEcCTION 47. 978.07 (1) (¢) 1. of the statutes is amended to read:

978.07 (1) (¢c) 1. Any case record of a felony punishable by death or life
imprisonment or a related case, after the defendant’s parole eligibility date under s.
304.06 (1) ox;973.014 (1) or 973.015 (3) (¢) or date of eligibility for release to extended
supervision under s. 973.014 (1g) (a) 1. or 2. or 973.015 (3) (c), whichever is
applicable, or 50 years after the commencement of the action, whichever occurs later.
Ifthere is no parole eligibility date or no date for release to extended supervision, the
district attorney may destroy the case record after the defendant’s death.

SEcTION 48. Initial applicability.
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(1) This act first applies to offenses committed on the effective date of this

subsection.

(END)
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