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State of Wisconsin

GARY R. GEORGE

SENATOR
MEMORANDUM CONFIDENTIAL
TO: Jeff Kuesel,

Legislative Reference Bureau Drafting Attorneys

FROM: Dan RossmillercM

DATE: September 22, 1999

RE: Drafting Request

Senator George would like to have an amendment drafted to Senate Bill 181 that
would make the changes indicated in the attached memo. As we discussed on
the phone, it is my understanding that Rep. Bock’s office will be making a
request to have an identical amendment drafted to the Assembly companion
version of this bill. You have our permission to discuss this request with Rep.
Bock’s office. (I have asked Rep. Bock’s office to grant similar permission for
you to speak with our office about their amendment request.) It is our intent that
the two amendments be identical.

Thank you for your assistance.

Please feel free to contact me (6-2500) if you have any questions.

P.O. Box 7882, Madison, Wisconsin 53707-7882; 608/267-9695



Changes to Impartial Justice Bill

Issue Ads
Add language that provides for matching funds to candidate who accepts publnc funds
and is target of issue ads (ads not currently regulated)

efine issue advocacy that falls under purview of bill:

fé O vv® Occurs 30 days before primary or 60 days before general election
v'e  Organization spends cumulatively more than $5,000 on such ads
‘/7‘45/}’ /e Ads mention one or more names of candidates -
. Ve  Publicly broadcasts the message in paid media including radio, television,
) S s .~ newspapers or billboards :
/ 4& )% /o  Ads cannot be reasonably subject to any other interpretation than
Foﬂf@/elecﬂoneenng
/szala
%/4" D)

. *® Organization registers name, address, key contact with election commission
v reports weekly purchases of paid media until two weeks prior to election, then
reports daily -

Spending caps
» Merge primary and general limits so that if less than $100,000 is spent in a
primary, the remainder can be spent in the general election.

Payouts
e Checks for the public funds will be given to campaigns; debit cards will not be
used

Qualifying funds
v e Funds will go to candidates, not Democracy Trust Fund
/ e 1000 contributions needed to qualify; contributions may range from 35 to
$100. Total contributions cannot exceed $15,000.
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See foorm AMENDMENTS — COMPONENTS & ITEMS.
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(§) & AMENDMENT
“TO—§—A—AMENDMENST (LRBa ),
TO S~ A SUBSTITUTE AMENDMENT (LRBs I,

A =4

TO 1999 @SM / f/ (ERB= F

At the locations indicated, amend the é < / / as follows:
(fill ONLY if “engrossed ....” or “as shown by ......”)

[rev: 6/2/98 1999DF04(fm)]
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FROM THE JTK...........
LEGISLATIVE REFERENCE BUREAU

bliL ‘{;mﬂblnﬁ
de\e"e J{(f\ﬁ a{ Credl+F€D:hequ‘:p' . F\Mnccn?
t amount ©
4 Page 1) b “gheck for the

“d SOpsTITUTe w the candidatc
pentfit prarPLe
V. v
1. Page 8, line 4: delete lines 4 to 7.
,./
2. Page 9, line 8: delete “of $5”.
~ A/

3. Page 10, line 5: after “contributions” insert “in amounts equal to not less

A
than $5 nor more than $100 and in an aggregate amount of not less than $15,000”.

(\_,7 4. Page 13, line 16: delete the material beginning with “A” and ending with

\> “period.” on llne 18. Cp.wd\(ﬂai“ €
5. Page 13 line 21 delete “; line of credltg@
v

6. Page 14 line 5 delete “line of credit for public financing” and substitute

“check for the amount of the public financing benefit payable to the candidate’§./

’ (X4
¥> 7. Page 14, line 7: deleteﬁr dd/@

8. Page 14, line 8: delete “of credit” and substitute “check receivedt
<

: . v o . 2/
9. Page 14, line 14: delete “line of credit” and substitute “check”.

v : v
10. Page 14, line 23: delete “lines of credit” and substitute “checks for the
v
public financing benefits payable to the candidate”.
v v

11. Page 15, line 1: delete “credit” and substitute “public financing benefit”.

12. Page 15, line 3: delete “credit” and substitute “public ﬁnane/ing benefit”.

13 Page 15, line @delete “The” an? substitute “Except as prov1ded in ss.

\/ ( ' fl " (L)
11.512 (2) 11513 (2)jw.'d 11.514 (5/)/1:}\19”

~
14. Page 15 line 7: delete “The” and subett;tu)te “Except as provided in ss.
§t9(2
11.519 (2), 11.513 (2) fﬂvﬂ 11.514 (5,)/che”.
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Ve v
15. Page 15, line 12: delete “line of credit” and substitute “public finanicng

benefit”.
v’
16. Page 15, line 16: after that line insert:

“(5g) An eligible candidiate who receives a public financing benefit in the
)\(‘5’“ primary election campaign period and whose name is certified to appear on the ballot
at the election following that primary may utilize any unencumbered balance of the
public financing benefit received by the candidate in the primary election campaign
period for the election campaign period.

(5r) Except as permitted in sub. (5g), an eligible candidate who receives a public
financing benefit and who does not encumber or expend some portion of the benefit
for a purpose described in sub. (1) shall return any unencumbered portion of the
benefit to the board within 30 days after the primary or election in which the
candidate participates.}’/.

Vv 14

17. Page 16, line 18: delete “board” and substitute “state treasurer”.

W v/
18. Page 16, line 18: delete “credit” and substitute “issue a check to”. . wdida‘@A

\—4> 19. Page 16, line 19: delete “candidate’s account with” and substitute ZL”.

20. Page 17, line 9: after “disbursements” insert “made or obligations to be
made”.
d

. v
21. Page 17, line 11: delete “board” and substitute “state treasurer”.

22. Page 17, line 11: delete “credit” and substitute “issue a check to”. c CW\()JC&"
23. Page 17, line 12: delete “candidate’s account with” and substitute :ﬁ.‘l”.

v v '
24. Page 17, line 12: delete “line of credit” and substitute “amount”.

25. Page 17, line 14: after that line insert:
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“11.514 Indepedent expenditures. (1) In this section:

(a) “Independent expenditure” means an expenditure other than a
disbursement that is made by means of one or more communications media for the
purpose of making a communication within 30 days of a spring prima;‘y or within 60
days of a spring election Mah[imdes ;nention of the name.of a candidafe for the
office of justice whose name appears on the ballot at that primary or election, and
which grgot reasonably be subject to any interpretation other than that the
communication is made for the purpose of electioneering.

(b) “Organization” means any person other than an individual.

(2) Any organization that makes independent expenditures with respect to any
spring primary or election, or both, cumulatively exceeding $5,000°in amount or
value shall register with the board the name and address of the orgariz\ation and the
name and address of an agent. y

3) An organization that is subject to a registration requirement under sub. (2)
shall report to the board, in such manner as thé board prescribes, the information
specified in sub.%4): '

(a) Nolater than 24 hours after the end of each calendar week during ‘ghe period
beginning 30 days before a spring primary and ending 15 days before that primary
and during the period beginning 60 days before the spring election and ending 15
days before that election, unless a report is required for the same period under par.
(b).

(b) No later than 24 hours after the end of each day during the period beginning
14 days before each spring primary and ending on the day of the spring primary and

during the period beginning 14 days before each spring election and ending on the

day of that election.
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(4) Each report under sub. (3) shall contain an itemization of each independent
expenditure made and each obligation to make an independent expenditure incurred

by the oré@m’zation in an amount or value exceeding $20, the amount or value of the

' independent expenditure or obligation, the date that the independent expenditure

is made or the obligation to make the independent expenditure‘ is incurred, the
person to whom the independent expenditure is made or to whom the obligation to
make the independent expenditure is incurred and the cumulative total independent
expenditures made and obligations to make independent expenditures incurred with
respect to that primary and election.

(5) When the aggregate independent expenditures made or obligated to be
made against an eligible candidate for an office or for the opponents of that candidate
exceed {O% of the public financing benefit for that office in any campaign period, the
state treasurer shall immediately issue a check to that candidate in an additional
amount equivalent to the total independent expenditures made or obligated to be

made, but not to exceed 3 times the public fianncing benefit for the applicable office.”.
26. Page 17, line 15: delete “(1)”.

2%7. Page17,line 16: delete the material beginning with “The&’ and ending with

“11.506.” on page 18, line ¢/
pas { exﬁ@@d v

28. Page 18, line 10: after ﬁle” insert “total amount of the”.

29. Page 18, line 11: after “campaign” insert “and the total qualifying and seed
' v
money contributions lawfully accepted by the candidate”.
v

v
30. Page 18, line 12: delete “exceeded” and substitute “exceed”.

v v
31. Page 19, line 21: after “exceeding the” insert “total”.

state treafvrer shatl
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32. Page 19, line 22: oﬁmi “candidate§ u\aen\{ Z&ﬁe qualifying and seed

money contributions lawfully received by the candidatd”.
33. Page 19, line 24: delete the material beginning with that line and ending
v v
with page 20, line 3.
L v v/
34. Page 22, line 6: delete “lines of credit” and substitute “public financing

v
benefits”. A1V 5{'

35. Page 22, line 7: after “fund” insert “and to provide for administration of
the fund”.
36. Page 22, line 14: delete “and 11.51 (4)” and substitute “, 11.51 (4) and

v/
11.511 (5r)".




DRAFTER’S NOTE LRB20659/1dn
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LEGISLATIVE REFERENCE BUREAU M

DrTe

v/ v/

1. Under current law in s. 11.01(7) (a) 1. and (16), sta
when they are made “...for the purpose of inﬂuenci the election or nomination for
election of any individual to state or local office... is draft, in proposed s. 11.514 (1)
(a), makes expenditures reportable, under a separ te procedure, when they are made
for the purpose of making a communication “v cannot reasonably be subject to any
interpretation other than that the communication is made for the purpose of
electioneering”. In order to achieve your intent, a court must distinguish between these
standards, because if they have the same meaning, the draft achieves nothing. I'm not
sure the draft is clear concerning how these standards should be distinguished.

., expenditures are reportable
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2. Currently ch. 11 stats., generally requires dlsclosure of/financial activity by
individuals and committees seeking to influence the election or defeat of candidates for
state or local office [see ss. 11.01 (6), (7), (11) and (16), 11.05 and 11.06, stats.], unless
a disbursement is made or obhgatlon incurred by an individual ¢ther than a candidate
or by a committee which is not organized primarily for pelitical purposes, the
disbursement is not a contribution as defined in the law and the disbursement is not
made to expressly advocate the election or defeat of a clearly identified candidate [see
s. 11.06 (2), stats.]. This language pretty closely tracks the holding of the U.S. Supreme
Court in Buckley v. Valeo, et al., 96 S. Ct. 612, 656-664 (1976), Which prescribes the
boundaries of disclosure that may be constitutionally enforcéd (except as those
requirements affect certain minor parties and independent candjdates). Proposed s.

/\..:-//’I’W.ﬂwhmh requires registration and reporting by |individuals-whe 0T >
Slbf >-eemm$t-tees"”that make certain commumcatlons w1thin (60 days of "an "election” “‘“‘[ : d
ontainiag 35 i ‘ ‘ +of Tanteertikeness
~ / ith ppears to extend beyond the boundarles wh1ch the court permitted
in 1976. As aresult, its enforceability at the current time appears to rest upon a shift
by the court in its stance on this issue. S‘ff TP ONI gr?(m) wal .C/%/;)liw[/, {;q(’u)

B
e aull

3. PrWWhmh increase the pubhc g-ran!eqﬁ'é_}‘;ar ble to a \>

_eandidate whenindependent disbursementsfare made agalnst the candidate or for his ¥,
'orheropponents, whe € carrdidate’s opponeT atse oretharn-aspesifiedtevel {i,_“%/’;’y
Wyof-centrrbuttonsefmmf crtaiA-Seurees-or-spend-amounts.exeecding the-ci ETITE'FPE A
ov limitationsfer-the officeswhichrtiie cartditdate-seeks™ 2rd Propesetd Sedl-31T" 3 )=vviTiCh.
increasesdisbursement Timita ONs by AT amouat-equat-to-ary-grantT aived.-unde
may result in an abrldgement of the First Amegdment
rights of the persons making the disbirsements or ee Dayv. Ho]aha?“\ o,

*ﬁn {ﬁ ) 34 F.3d 1356 (8th Cir., 1994), in whith a Minnesota law that included provisions similar
TN to proposed s. 11.31 (Sp) was voided. %de-ﬁ'rrs"”ase—e)qrress-ly'tﬁ"lveé-en}y-

Pyl
— o ‘q’

( ‘/»W/V—‘,—_'\ |
2 —LREZS ,.
O I ITK )
- ‘cmhekan
\ 40z

. . . - g e " .
\«mtffé‘bentmf»eeﬂtrrb”“ﬁﬁ’ﬁ’m It should be noted that there are v1able arguments to
be made on both sides of this issue, this case is not binding in Wisconsin because it did
not arise in the circuit that includes Wisconsin and the U.S. Supreme Court has not

yet spoken on this issue.

e
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October 5, 1999

1. Under currentlawins. 11.01(7) (a) 1. and (16), stats., expenditures are reportable
when they are made “...for the purpose of influencing the election or nomination for
election of any individual to state or local office...”. This draft, in proposed s. 11.514 (1)
(a), makes expenditures reportable, under a separate procedure, when they are made
for the purpose of making a communication “that cannot reasonably be subject to any
interpretation other than that the communication is made for the purpose of
electioneering”. In order to achieve your intent, a court must distinguish between
these standards, because if they have the same meaning, the draft achieves nothing.
I’m not sure the draft is clear concerning how these standards should be distinguished.

2. Currently, ch. 11., stats., generally requires disclosure of financial activity by
individuals and committees seeking to influence the election or defeat of candidates for
state or local office [see ss. 11.01 (6), (7), (11) and (16), 11.05 and 11.06, stats.], unless
a disbursement is made or obligation incurred by an individual other than a candidate
or by a committee which is not organized primarily for political purposes, the
disbursement is not a contribution as defined in the law and the disbursement is not
made to expressly advocate the election or defeat of a clearly identified candidate [see
s.11.06(2), stats.]. Thislanguage pretty closely tracks the holding of the U.S. Supreme
Court in Buckley v. Valeo, et al., 96 S. Ct. 612, 656-664 (1976), which prescribes the
boundaries of disclosure that may be constitutionally enforced (except as those
requirements affect certain minor parties and independent candidates). Proposed s.
11.514, which requires registration and reporting by organizations that make certain
communications within 30 days of a primary or 60 days of an election, appears to
extend beyond the boundaries which the court permitted in 1976. As a result, its
enforceability at the current time appears to rest upon a shift by the court in its stance
on this issue.

3. Proposed ss. 11.512 (2), 11.513 (2), 11.514 (5) and 11.519 (2), which increase the
public financing benefit payable to a candidate when excess disbursements are made
by an opponent or when independent disbursements or “issue advocacy” expenditures
are made against the candidate or for his or her opponents, may result in an
abridgement of the First Amendment rights of the persons making the disbursements
or expenditures. See Day v. Holahan, 34 F.3d 1356 (8th Cir., 1994), in which a
Minnesota law that included provisions similar to proposed s. 11.31 (3p) was voided.
It should be noted that there are viable arguments to be made on both sides of this
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issue, this case is not binding in Wisconsin because it did not arise in the circuit that
includes Wisconsin and the U.S. Supreme Court has not yet spoken on this issue.

Jeffery T. Kuesel
Managing Attorney
Phone: (608) 266—6778
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SENATE AMENDMENT ,
TO 1999 SENATE BILL 181

.
“

Af the,ldcations ‘indicated, amend the bill as follows:
1. Pélge 8, line 4: delete lines 4 to 7.

2. Page 9, line 8: delete “of $5”.

3. Page 10, line 5: after “contributions” insert “in amounts equal to not less

than $5 nor more than $100 and in an aggregate amount of not less than\§15 000”.
4. Page 13 line 16: delete the material beginning with “A candldat\é” and
\
ending with “period.” on line 18. >,

9. Page 18, line 21: delete ; line of credit”.

6. Page 14, line 5: delete “line of credit for public financing” and substitute
“check for the amount of the public financing benefit payable to the candidate”.

7. Page 14, line 7: delete “line”.

8. Page 14, line 8: delete “of credit” and substitute “check received”.
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9. Page 14, line 11: delete “line of credit for public fuhding” and substitute
“check for the amount of the public financing benefit payable to the candidate”.

10. Page 14, .line 14: delete “line of credit” and substitute “check”.

11. Page 14, line 23: delete “lines of credit” and substitute “checks for the
public financing benefits payable to the candidate”.

12. Page 15, line 1: delete “credit” and substitute “public financing benefit”.

13. Page 15, line 3: delete “credit” and substitute “public financing benefit”.

14. Page 15, line 5: delete “The” and substitute “Except as provided in ss.
11.512 (2), 11.513 (2), 11.514 (5) and 11.519 (2), the”. -

15. Page 15, line 7: delete “The” and substitute “Except as provided in ss.
11.512 (2), 11.513 (2), 11.514 (5) and 11.519 (2), the”. :

| 16. Pgt_ge 15, line 12: delete “line of credit” andf substitute “public financing
benefit’.

17. Page 15, line 15: delete “line of credit” and substitute “public financing
benefit”.

18. Page 15, line 16: after that line insert:

“(5g) An eligible candidate who receives a public financing benefit in the
primary election campaign period and whose name is certified to appear on the ballot
at the election following that primary may utilize any unenculﬁbered balance of the
public financing benefit received by the candidate in the primary election campaign
period for the election campaign period.

(5r) Except as permitted in sub. (5g), an eligible candidate who receives a

public financing benefit and who does not encumber or expend some portion of the
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benefit for a purpose described in sub. (1) shall return any unencumbered portion of
the benefit to the board within 30 days after the primary or election in which the
candidate participates.”.

19. Page 16, line 18: delete “board” and substitute “state treasurer”.

20. Page 16, line 18: delete “credit” and substitute “issue a check to”.

21. Page 16, line 19: delete “candidate’s account with” and substitute
“candidate in”.
22. Page 17, line 9: after “disbursements” insert “made or obligations to be

made”.

23. Page 17, line 11: delete “board” and substitute “state treasurer”.

24, Page 17, line 11: delete “credit” and substitute “issue a check to”.

25. Page 17, line 12: delete “candidate’s account with” and substitute
“candidate in”. |

26. Page 17, line 12: delete “line of credit” and substitute “amoun‘ ",

2. Page 17, line 14: after that line insert:

“11.514 Independent expenditures. (1) In this section:

(a) “Independent expenditure” means an expenditure other than a
disbursement that is made by means of one or more communications media for the
purpose of making a communication within 30 days of a spring primary or within 60
days of a spring election that includes mention of the name of a candidate for the
office of justice whose name appears on the ballot at that primary or election, and
that cannot reasonably be subject to any interpretation other than that the

communication is made for the purpose of electioneering.
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(b) “Organization” means any person other than an individual.

(2) Any organization that makes independent expenditures with respect to any
spring primary or election, or both, cumulatively exceeding $5,000 in amount or
value shall register with the board the name and address of the organization and the
name and address of an agent.

(3) An organization that is subject to a registration requirement under sub. (2)
shall report to the board, in such manner as the board prescribes, the information
specified in sub. (4):

(a) No later than 24 hours after the end of each calendar week during the period
beginning 30 days before a spring primary and ending 15 days beforé that primary
and during the period begﬁming 60 days before the spring election ahd ending 15
days before that election, uniess a report is required for the same period under par.
(b). : |

(b) No later than 24 hours after the end of each day during the beriod beginning
14 days before each spring primary and ending on the day of the spring primary and
during the period beginning 14 days before each spring election and ending on the
day of that election.

(4) Each report under sub. (3) shall contain an itemization of each independent
expenditure made and each obligation to make an independent expenditure incurred
by the organization in an amount or value exceeding $20, the amount or value of the
independent expenditure or obligation, the date thét the independent expenditure
is made or the obligation to make the independent expenditure is incurred, the
person to whom the independent expenditure is made or to whom the obligation to

make theindependent expenditure is incurred and the cumulative total independent
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expenditures made and obligations to make independent expenditures incurred with
respect to that primary and election.

(5) When the aggregate independent expenditures made or obligated to be
made against an eligible candidate for an office or for the opponents of that candidate
exceed 20% of the public financing benefit for that office in any campaign period, the
state treasurer shall immediately issue a check to that candidate in an additional
amount equivalent to the total independent expenditures made or obligated to be

made, but not to exceed 3 times the public financing benefit for the applicable office.”.

28. Page 17, line 15: delete “(1)”.

29. Page 17, line 16: delete the material beginning with “The state treasurer
shall” and ending with “11.506.” on page 18, line 5.

30. Page 18, line 10: after “exceed the” insert “total amount of the”.

31. Pége 18, line 11: after “campaign” insert “and the total qualifying and seed
money contributions lawfully accepted by the candidate”.

32. Page 18, line 12: delete “exceeded” and substitute “exceed”.

33. Page 19, line 21: after “exceeding the” insert “total”.

34. Page 19, line 22: delete “candidate,” and substitute “candidate and the
qualifying and seed money contributions lawfully received by the candidate,”.

35. Page 19, line 24: delete the material beginn.ihg with that line and ending
with page 20, line 3.

36. Page 20, line 15: delete “board” and substitute “state treasurer”.

37. Page 20, line 16: delete “credit the accounts of” and substitute “issue a

check to”.
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- 38. Page 20, line 17: delete “with an additional line of credit” and substitute

-“in an amount”.

39. Page 20, line 18: delete “line of credit” and substitute “check”.

40. Page 20, line 20: delete “credit” and substitute “check”.

41. Page 22, line 6: delete “lines of credit” and substitute “public financing
benefits”.

42, Page 22, line 7: after “trust fund” insert “and to provide for administration
of the fund”.

43. Page 22, line 14: delete “and 11.51 (4)” and substitute “ 11.51 (4) and

11.511 (5r)”.

(END)



