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State of Wisconsin

GARY R. GEORGE

SENATOR

DATE: September 16, 1998

TO: Legislative Reference Bureau
-Pamela J. Kahler, Esq.
-Jefren E. Olsen, Esq. /
-Marc E. Shovers, Esq.
-Madelon J. Lief, Esq.
-Pamela J. Kahler, Esq.
-Paul E. Nilsen, Esq.

FROM: Karena Bierman

RE: Drafting Requests

Attached please find a Senate Bill which Senator George would like to have re-
drafted for the upcoming Session. At this time there are no content changes
required to the previous drafts. Please let me know if further information is

necessary.

Thank you for your attention to this request.

P.O. Box 7882, Madison, Wisconsin 53707-7882; 608/267-9695
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January 28, 1998 — Intr6duced by Senators GEORGE, RUDE, DARLING and WELCH,
cosponsoredb§ Representatives MORRIS-TATUM, STASKUNAS, JENSEN, RILEY
and NOPESTEIN. Referred to Committee on Economic Development, Housing
and Government Operations. ' ‘

—
In0i
AN ACT/to amend 59.52 (29) (a); and to create 59.52 (29) (c) of the statutes;

relating to: authorizing certain counties to let public works contracts under ‘

the design and build construction process.

Analysis by the Legislative Reference Bureau

In general, under current law, before a contract for public construction with a
value that exceeds $5,000 but does not exceed $20,000 may be let by a county, a class .
1 notice of the proposed construction must be given by the county board. Also under
current law, before a contract for public construction with a value that exceeds $5,000
but does not exceed $10,000 may be let by a municipality (2nd, 3rd or 4th class city,
or a village or town), a class 1 notice of the proposed construction must be given by
the municipality’s governing body. Before a contract for public construction with a
value that exceeds $20,000 may be let by a county, or exceeds $10,000 in the case of
a municipality, certain other requirements, such as a lowest responsible bidder
requirement, must be met. A county board, by a three—fourths vote of its
membership, may also authorize the county itself to perform any class of public work
if the estimated cost of the work exceeds $20,000.

This bill authorizes a county with a population of at least 500,000 (presently
only Milwaukee County) to let a public works contract using the design and build
construction process, which is defined as a method of construction under which the
engineering, design and construction services are provided by a single entity.

For further information see the local fiscal estimate, which will be printed as
an appendix to this bill.

The peaple of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SEcCTION 1. 59.52 (29) (a) of the statutes is amended to read:
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.SUBMITTAL LEGISLATIVE REFERENCE BUREAU
‘ FORM Legal Section Telephone: 266-3561
: Sth Floor, 100 N. Hamilton Street

The attached draft is submitted for your inspection. Please check each part carefully, proofread each word, and
sign on the appropriate line(s) below.

Date: 10/12/98 To: Senator George

Relating to LRB drafting number: LRB-0347

Topic
Authorize Milwaukee County to let design and build public works contracts

Subject(s)

Counties

1. JACKET the draft for introduction

in the Senate or the Assembly (check only one). Only the requester under whose name the

drafting request is entered in the LRB’s drafting records may authorize the draft to be submitted. Please

allow one day for the preparation of the required copies.
q i Blasas vneerps “ﬁwam

3. Obtain FISCAL ESTIMATE NOW, prior to introduction )

If the analysis indicates that a fiscal estimate is required because the proposal makes an appropriation or
increases or decreases existing appropriations or state or general local government fiscal liability or
revenues, you have the option to request the fiscal estimate prior to introduction. If you choose to
introduce the proposal without the fiscal estimate, the fiscal estimate will be requested automatically upon
introduction. It takes about 10 days to obtain a fiscal estimate. Requesting the fiscal estimate prior to
introduction retains your flexibility for possible redrafting of the proposal.

If you have any questions regarding the above procedures, please call 266-3561. If you have any questions

relating to the attached draft, please feel free to call me.

Marc E. Shovers, Senior Legislative Attorney
Telephone: (608) 266-0129



State of Wisconsin

GARY R. GEORGE

SENATOR
MEMORANDUM CONFIDENTIAL
TO: Marc E. Shovers,
Legislative Reference Bureau Drafting Attorney 6’
FROM: Dan Rossmifler
DATE: December 21, 1998 470(7
RE: Drafting Request B

Senator George would like to have a bill he introduced last session re-drafted
with certain changes.

Senator George would like to have 1997 Senate Bill 426, relating to authorizing
certain counties to let public works contracts under the design/build construction
process, redrafted with the following changes/additions:

a) Authorize municipalities to let public works contracts under the design/build
construction process;

b) Authorize sewerage districts (and, in particular, the Milwaukee Metropolitan
Sewerage District) to let public works contracts under the design/build
construction process.

Thank you for your assistance.

Please feel free to contact me (6-2500) if you have any questions.

P.O. Box 7882, Madison, Wisconsin 53707-7882; 608/267-9695
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For further information see the local fiscal estimate, which will be prmted as
an appendix to this bill. ;

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SEcTION 1. 59.52 (29) (a) of the statutes is amended to read:

59.52 (29) (a) All Except as provided in par. (¢) 2., all public work, including any
contract for the construction, repair, remodeling or improvement of any public work,
building, or furnishing of supplies or material of any kind where the estimated cost
of such work will exceed $20,000 shall be let by contract to the lowést responsible
bidder. Any public work, the estimated cost of which does not exceed $20,000, shall
be let as the board may _direct.v If the estimated cost of any public work is between
$5,000 and $20,000, the board shall give a class 1 notice under ch. 985 before it
contracts for the work or shall contract with a person qualified as a bidder under s.
66.29 (2). A contract, the estimated cost of which exceeds $20,000, shall be let and
entered into under s. 66.29, except that the board may by a three—fourths vote of all
the members entitled to a seat provide that any class of public work or any part
thereof may be done directly by the county without submitting the same for bids.
This subsection does not apply to highway contracts which the county highway
committee or the county highway commissioner is authorized by law to let or make.

SECTION 2. 59.52 (29) (c) of the statutes is created to read:

59.52 (29) (c) 1. In this paragraph, “design and build construction process”
means a method of construction under which the engineering, design and

construction services are provided by a single entity.

'y
’
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This bill authoriz é municipalities, 1st class cities (presently only Milwaukee),
counties, metropolitan sewerage districts, tgchnical colleges and federated public

library systems to let a/public woples eantfeaotusing the design and build construction
process, which is defined as a method of construction under which the engineering,
design and construction services are provided by a single entity.

SECTION 1. 60.47 (2m) of the statutes is created to read:

60.47 (2m) DESIGN AND BUILD CONTRACTS. Any public contract under sub. (2)
may be let using the design and build construction process, as defined in s. 59.52 (29)
(c) 1\./

SECTION 2. 61.55 of the statutes is amended to read:

61.55 Contracts involving over $10,000; how let; exception. All contracts
for public construction, in any such village, exceeding $10,000, shall be let by the
village board to the lowest responsible bidder in accordance with s. 66.29 insofar as
said section may be applicable. If the estimated cost of any public construction
exceeds $5,000, but is not greater than $10,000, the village board shall give a class
1 notice, under ch. 985, of the proposed construction before the contract for the
construction is executed. This provision and s. 281.41 are not mandatory for the
repair and reconstruction of public facilities when damage or threatened damage
thereto creates an emergency, as determined by resolution of the village board, in
which the public health or welfare of the village is endangered. Whenever the village

board by majority vote at a regular or special meeting declares that an emergency

no longer exists, this exemption no longer applies. Any contract for public
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construction under this section may be let using the design and build construction
process, as defined in s. 59.52 (29) (¢) 1.‘/

History: 1975 c. 244; 1985 a. 183; 1995 a. 227.
SECTION 3. 62.03 (1) of the statutes is amended to read:

62.03 (1) This subchapter, except ss. 62.071, 62.08 (1), 62.09 (1) (e) and (11) (§)
and (k), 62.15 (1m) (b), 62.175 and 62.23 (7) (em) and (he), does not apply to 1st class

cities under special charter.

History: 1977 c. 151; 1979 c. 90's. 21; 1979 ¢. 221, 260, 355, 1981 ¢. 281 5. 17; 1983 a. 395,.532, 538; 1989 a. 113; 1993 a. 400.
SECTION 4. 62.15 (1m) of the statutes is created to read:

v
62.15 (1Im) DESIGN AND BUILD CONTRACTS. (a) Any contract for public
construction under sub. (1) may be let using the design and build construction
process, as defined in s. 59.52 (29) (c) 1Y

(b) Any contract for public construction let by a 1st class city may be let using

the design and build construction process, as defined in s. 59.52 (29) (c) 1.
W ' .
4 V SECTION 5. 6624 (5) (e) of the statutes is created to read:

, "H’ - 6624 (5) (e) Design and build contracts. Any contract for public construction
‘ Y under this subsection may be let using the design and build construction process, as
defined in s. 59.52 (29) (¢) 1.

SECTION 6. 66.904 (2) (a) of the statutes is amended to read:

66.904 (2) (a) Except as provided in par. (b), all work done and all purchases
of supplies and materials by the commission shall be by contract awarded to the
lowest responsible bidder complying with the invitation to bid, if the work or
purchase involves an expenditure of $7,500 or more. If the commission decides to
proceed with construction of any sewer after plans and specifications for the sewer

are completed and approved by the commission and by the department of natural

resources under ch. 281, the commission shall advertise by a class 2 notice under ch.
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985 for construction bids. All contracts and the awarding of contracts are subject to

s. 66.29, except that any contract for public construction under sub. (1) may be let
using the design and build construction process, as defined in s. 59.52 (29) (c) 1.'/

History: 1981 c. 282, 391; 1985 a. 29.

SECTION 7. 66.904 (2) (e) of the statutes is amended to read:

66.904 (2) (e) Paragraphs (a) to (d) do not apply to contracts awarded under s.

66.905, except that any contract for publlc construction under s. 66. 905 may be let
using the design and build construction process, as defined in s. 59.52 (29) (¢) l.V

History: 1981 c. 282, 391; 1985 a. 29.
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I believe that this bill achieves your intent in that it specifically authorizes
municipalities, sewerage districts and counties to use the design and build method,
although I don’t see anything in current law &5. 59.52 (29), 60.47, 61.55 or 62.15 that
would prohibit the use of the design and build method now. Because s. 62.03 exempts
1st class cities from most of the provisions in ch. 62, I had to amend that section to
ensure that the bill does apply to the City of Milwaukee, although the city may have
in effect an ordinance that already adopts s. 62.15. Is this OK, or do you want to exclude
1st class cities from the changes made in this bill to s. 62.15? Also, because of statutory
cross—references, this bill will apply to technical colleges and federated library
systems. Is this OK? See ss. 38.18"and 43.17 (9) (a)"”

Marc E. Shovers
Senior Legislative Attorney
266-0129
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February 8, 1999

I believe that this bill achieves your intent in that it specifically authorizes
municipalities, sewerage districts and counties to use the design and build method,
although I don’t see anything in current law s. 59.52 (29), 60.47, 61.55 or 62.15 that
would prohibit the use of the design and build method now. Because s. 62.03 exempts
1st class cities from most of the provisions in ch. 62, I had to amend that section to
ensure that the bill does apply to the City of Milwaukee, although the city may have
in effect an ordinance that already adopts s. 62.15. Is this OK, or do you want to exclude
1st class cities from the changes made in this bill to s. 62.15? Also, because of statutory
cross—references, this bill will apply to technical colleges and federated library
systems. Isthis OK? See ss. 38.18 and 43.17 (9) (a).

Marc E. Shovers
Senior Legislative Attorney
266-0129



State of Wisconsin

GARY R. GEORGE

SENATOR
MEMORANDUM CONFIDENTIAL
TO: Marc E. Shovers,
Legislative Reference Bureau Drafting Attorney
FROM: Dan Rossmiller?fz-
DATE: January 29, 1999
RE: Re-Draft Request (per our phone conversation)

Thank you for redrafting 1997 Senate Bill 426, relating to authorizing certain
counties to let public works contracts under the design/build construction process
with the changes/additions requested in the previous memo dated December 21,
1998. As| noted on the phone, Senator George would like to make the following

Thank you for your assistance. | have attached a memo from the Legislative
Fiscal Bureau indicating that the Legisalture acted last session to raise the dollar
amount threshold for state construction projects to be exempt from competitive
bidding from $30,000 to $100,000. In addition, | have enclosed a memo from
the Curt Witynski of the League of Municipalities that provides additional -
background. Pertinent sections are highlighted.

Please feel free to contact me (6-2500) if you have any questions.

P.O. Box 7882, Madison, Wisconsin 53707-7882; 608/267-9695



Legislative Fiscal Bureau
One East Main, Suite 301 » Madison, WI 53703 + (608) 266-3847 » Fax: (608) 267-6873

January 11, 1999

TO: Senator Gary George
Room 118 South, State Capitol

FROM: David Worzala, Fiscal Analyst

SUBJECT: Threshold for Competitive Bidding Process

This memo responds to your request for information on the dollar amount threshold for
construction projects to be exempt from the state competitive bidding process.

In general, construction projects that are under $100,000 may be exempt from the lowest
qualified responsible bidder and public notice contracting requirement if the project would be
constructed in accordance with simplified procedures established by the Building Commission.
1997 Wisconsin Act 27 raised the limit from $30,000 to $100,000. The statutory reference is s.

13.48(29).

While projects under $100,000 are exempt from most of the competitive bidding process
requirements, current reporting and contracting requirements relating to minority contracts continue
to apply to these projects.

DW/dls



MEMORANDUM
To:  Kathy Bull, Assistant Director
From: Curt Witynski, Legal Counselcwl/
Date: September 17, 1998

Re:  Ways of Improving the Competitive Bidding Statutes

Some legislators have indicated an interest in revising the competitive bidding
requirements applicable to municipal construction projects. You asked me for a
report on what problems municipalities have been experiencing with the

cgmpetitive bidding procedures and in what ways, if any, the law might be

improved.

There are a number of ways in which the competitive bidding laws might be
improved. Generally speaking, municipalities would like more flexibility to enter
into public construction contracts without being required to submit such
contracts for bids. Municipalities would like to have the option of using a
request for proposals, design/build approach or other methods of selecting a
contractor to perform public construction. Several specific proposed law changes
are described below. However, before discussing possible modifications to the
law, I'll first provide you with some background information on the competitive

bidding statutes.
L What the Competitive Bidding Law Requires

In general, state law requires cities and villages to competitively bid for "public
construction,” the estimated cost of which exceeds $10,000. If the estimated cost
exceeds $5,000 but is not greater than $10,000, the municipality must give a class
I notice, under ch. 985, Stats., of the proposed construction before the contract is
executed. Secs. 61.55 (villages) and 62.15 (cities), Stats. The term “public
construction” is not defined in the state statutes.

The statutes require municipalities to let public construction contracts to the
“lowest responsible bidder.” Cities may also, by a three-fourths vote of all the
members-elect provide by ordinance that any class of public construction may be
done directly by city employees without submitting the work for bids. Villages
may take advantage of this option by adopting the city bid law, which they are
authorized to do.



Another statute relevant to this topic is sec. 66.29, Stats., which contains a
number of provisions governing the bidding process, including sections dealing
with bidder’s proof of responsibility, rejection of bids, correction of errors in
bids, separation of contracts, and release of funds to contractors. Section 779.14,
Stats., is also relevant to the bidding process. It deals with performance and

payment bonds.
II.  Ways in Which Bidding Law Might Be Improved

1. Increase Threshold at Which Competitive Bidding Applies. Currently, state
law requires municipalities to competitively bid for “public construction,” the
estimated cost of which exceeds $10,000. The amount at which the
competitive bidding requirement applies has been $10,000 since 1986, when it
was increased from $5,000 to $10,000. A lot of municipalities believe

{ complying with the competitive bidding requirements adds to the cost of a
project and delays the time in which work can begin on a project. This is
especially true for small projects (e.g., projects under $150,000). I believe
raising the dollar amount at which the competitive bidding requirement
applies, for example from $10,000 to $50,000, would make it possible for
municipalities to complete small projects more efficiently and less

expensively.

2. Clarify Repair and Maintenance Work as well as Demolition Work Are not
Subject to Competitive Bidding. Current law provides that “repair and
reconstruction of public facilities” may be done without bidding when
damage or threatened damage creates an emergency. Secs. 61.55 & 62.15(1b),
Stats. This implies that repair work in general must be competitively bid. It
would be beneficial to municipalities if the law were changed to expressly
provide that repair and maintenance work is not subject competitive bidding

requirements.

It is unclear under current law whether demolition work constitutes public
construction subject to the competitive bidding requirement. Legislation
expressly exempting demolition work from thg competitive bidding
requirement would clarify the issue.

3. Make it Easier to Avoid Paying State Sales Tax on Municipal Projects.
Legislation should be enacted, similar to 1997 Assembly Bill 471, making it
easier for municipalities to take advantage of the state sales tax exemption
applicable to municipal purchases of materials. The DOR has strictly
interpreted the sales tax exemption to apply only when the municipality
directly purchases any supplies and materials to be incorporated into a
construction project. Typically, however, municipalities in this state rely on



contractors to procure the materials necessary for completing a public
construction project. As a result, the municipality is seldom able to take
advantage of the sales tax exemption applicable to municipal purchases.

4. Exempt Volunteer Projects or Projects Funded By Gifts From Bidding
Process. Municipalities are sometimes approached by individuals, groups or
organizations interested in volunteering their services or offering to donate
materials or money to help in the construction of a public facility or other
public works project. Volunteer laborers and donated materials can make it
possible for a municipality to construct a facility or undertake a public works
project which may otherwise not have been undertaken due to budgetary

constraints. :

{ However, the competitive bidding statutes provide no exception from the
" bidding requirements for public construction projects in which some or all of
the work is performed by volunteers, involves donated materials or is funded
by a gift. Thus, for example, if a local organization volunteers to donate labor
and materials for construction of a park shelter, the municipality must still
competitively bid the project if the estimated cost of the project exceeds
$10,000 even if no municipal funds will be used to pay for the construction.

The law should be modified to exempt public construction projects from the
competitive bidding requirements when all of the work is performed by
volunteers, involves donated materials or is entirely funded by a gift. Under
such circumstances, the concerns the competitive bidding requirements are
designed to address are not at issue. Statutory bidding requirements “are
designed to prevent fraud, collusion, favoritism and improvidence in the
administration of public business, as well as to insure that the public receives
the best work or supplies at the most reasonable price practicable."

5. Authorize Municipalities To Enter Into Design/Build Public Construction
Contracts. Under a design/build approach to public construction, the
municipality contracts with a single entity to provide both the design and
construction. Such an approach is not allowed under current law because it is
inconsistent with the requirement that cities and villages award public
construction contracts to the lowest responsible bidder using a competitive .
bidding process.  Thus, enabling legislation is necessary to allow
municipalities to use design/build. The advantages to design/build include
having one entity responsible for the entire project, which may increase%
efficiency and cut down on costs. It also allows a municipality to fix a total 5

roject cost early in the process.
proj y P é M"@

1 Waste Management, Inc. v. Wisconsin Solid Waste Recycling Authority, 84 Wis.2d 462, 267 N.w.2d
659, 663 (1978). ’



III. Final Comments

These are just a few ideas for improving the competitive bidding laws. You may
want to ask a couple of municipal attorneys for their thoughts on this matter. Let
me know if you are interested, and I can give you the names of several who are
particularly knowledgeable about the competitive bidding process. For your
information, I've attached an FAQ on public construction contracts and the

bidding process.
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end 59.52 (29) (a), 61.55, 62.03 (1), 66.904 (2) (a) and 66.904 (2) (e);
and to create 59.52 (29) (c¢), 60.47 (2m), 62.15 (1m) and 66.24 (5) (e) of the
statutes; relating to: authorizing cities, villages, towns, counties,
metropolitan sewerage districts, technical colleges and federated public

libraries to let public works contracts under the design and build construction

¥‘I
Analysis by the Legislative Reference Bureau

In general, under current law, before a contract for public construction with a
value that exceeds $5,000 but does not exceed $20,000 may be let by a county, a class
1 notice of the proposed construction must be given by the county board. Also under
current law, before a contract for public construction with a value that exceeds $5,000
but does not exceed $10,000 may be let by a municipality (2nd, 3rd or 4th class city,
or a village or town), a class 1 notice of the proposed construction must be given by
the municipality’s governing body. Before a contract for public construction with a
value that exceeds $20,000 may be let by a county, or exceeds $10,000 in the case of
a municipality, certain other requirements, such as a lowest responsible bidder
requirement, must be met. A county board, by a three—fourths vote of its
membership, may also authorize the county itself to perform any class of public work
if the estimated cost of the work exceeds $20,000.

This bill authorizes municipalities, 1st class cities (presently only Milwaukee), -
counties, metropolitan sewerage districts, technical colleges and federated public

A} 1 h
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A Ii I'Var/; syste/ms to let a contract f{)r pﬁbhc construction using the design and buil

construction process, which is defined as a method of construction under which the
engineering, design and construction services are provided by a single entity.
For further information see the local fiscal estimate, which will be printed as

an appendix to this bill.
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The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:
0/‘ k{ é@/‘ ,’ j

Avwnated,

SECTION 1. 59.52 (29) (a) of the statutes is amended to read:

1
2 59.52 (29) (a) All Except as provided in par, (¢) 2., all public work, including any
3 contract for the construction, repair, remodeling or improvement of any public work,
4 building, or furnishing of supplies or matgex(;igloof any kind where the estimated cost
@ of such work will exceed ﬁ?ﬁ:ﬁ@%hall be let by contract to the lowes} resppongible
6 bidder. Any public work, the estimated cost of which does not exceed $26;666) shall
7 be let as the board may d_l;czct If the estimated cost of any public work is between B
8 $5,000 and $20‘06?/ ‘mfda-s?{;ll give a class 1 notice under ch. 985 before it
9 contracts for the work or shall contract with a person qualified as a bidder under s.
‘ 59000
10 66.29 (2). A contract, the estimated cost of which exceeds 320;60?,/ sm and
11 ‘entered intounder s. 66.29, except that the board may by a three—fourths vote of all
12 the members entitled to a seat provide that any class of public work or any part
13 thereof may be done directly by the county without submitting the same for bids.
14 This subsection does not apply to highway contracts which the county highway
15 committee or the county highway commissioner is authorized by law to let or make.
16 SECTION 2. 59.52 (29) (¢) of the statutes is created to read:
17 59.52 (29) (¢) 1. In this paragraph, “design and build construction process”
18 means a method of construction under which the engineering, design and
19 construction services are provided by a single entity. B
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1 2. Any public works contract described in par. (a) may be let using the design
2 and build construction process.

w

’ /E&)N 3. 60.47 (2m) of the statutes is created to read:
60.47 (2m) DESIGN AND BUILD CONTRACTS. Any public contract under sub. (2)

5 may be let using the design and build construction process, as defined in s. 59.52 (29)

6 b thel libyp /, o legt 15 provided by

7 SECTION 4. 61.55 of the tes is amended real:s Crovis/on

8 61.55 Contracts involving over $10,000; how let; exceptiox;._ é&;l ac%ntracts

9 for public construction, in any such village, exceeding $—}9;69?,/ shall be let by the
10 village board to the lowest responsible bidder in accordance with s. 66.29 inédfar as
11 said section may be applicable. If the eétimated cobsj”of araly public construction
12 exceeds $5,000, but is not greater than $-l-9;€6?,/the villag: board shall give é class

|8y, g0 ynder h 080 o he procsed onsrucion i € i for e,

14 construction is executed. This provision)and s. 281.41 are not mandatory for the
15 repair and reconstruction of public facilities when damage or threatened damage
16 thereto creates an emergency, as determined by resolution of the village board, in

17 which the public health or welfare of the village is endangered. Whenever the village

18 board by majority vote at a regular or special meeting declares that an emergency
19 no longer exists, this exemption no longer applies. Any contract for public
20 construction under this section m e let using th i nd build const ion
21 process, as defined in s. 59.52 (29) (¢) 1.

22 SECTION 5. 62.03 (1).of the statutes is amended to read:

23 62.03 (1) This subchapter, except ss. 62.071, 62.08 (1), 62.09 (1) (e) and anag

24 and (k), 62.15 (1m) (b), 62.175 and 62.23 (7) (em) and (he), does not apply to 1st class

25 cities under special charter.
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SECTION 6. 62.15 (1m) of the statutes is created to read:

62.15 (Im) DESIGN AND BUILD CONTRACTS. (a) Any contract for public
construction under sub. (1) may be let using the design and build construction
process, as defined in s. 59.52 (29) (c) 1.

(b) Any contract for public construction let by a 1st class city may be let using
the design and build construction process, as defined in s. 59.52 (29) (c) 1.

SECTION 7. 66.24 (5) (e) of the statutes is created to read:

66.24 (5) (e) Design and build contracts. Any contract for public construction
under this subsection may be let using the design and build construction process, as
defined in s. 59.52 (29) (c) 1.

SECTION 8. 66.904 (2) (2) of the statutes is amended to read: -

66.904 (2) (a) Except as provided in par. (b), all work done and all purchases
of supplies and materials by the commission shall be by contract awarded to the
lowest responsible bidder complying with the invitation to bid, if the work or
purchase involves an expenditure of $7,500 or more. If the commission decides to
proceed with construction of any sewer after plans and specifications for the sewer
are completed and approved by the commission and by the department of natural
resources under ch. 281, the commission shall advertise by a class 2 notice under ch.
985 for construction bids. All contracts and the awarding of contracts are subject to
s. 66.29, except that any contract for public construction under sub. (1) may be let
using the design an ild construction pr: fined in 229 () 1.

SECTION 9. 66.904 (2) (e) of the statutes is amended to read:
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66.904 (2) (e) Paragraphs (a) to (d) do not apply to contracts awarded under s.
66.905, ex hat any con for i ion under s. m 1
ing th i n ild con ion pr s defi in s. 59.52 1.

(END)
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ECTION 1. 60.47 (2) (a) of the statutes is amended to read:

60.47 (2) (a) No town may enter into a public contract with an estimated cost
of more than $5,000 but not more than $10,000 $50,000 unless the town board, or a
town official or employe designated by the town board, gives a class 1 notice under

ch. 985 before execution of that public contract.

History: 1983 a. 532; 1989 a. 272.

SECTION 2. 60.47 (2) (b) of the statutes is amended to read:

60.47 (2) (b) No town may enter into a public contract with a value of more than
$10,000 $50,000 unless the town board, or a town official or employe designated by
the town board, advertises for proposals to perform the terms of the public contract
by publishing a class 2 notice under ch. 985. The town board may provide for

additional means of advertising for bids.

History: 1983 a. 532,.19802

SECTION 3. 60.47 (5) of the statutes is amended to read:

60.47 (5) EXCEPTION FOR EMERGENCIES AND DONATED MATERIALS AND LABOR. This
section is optional with respect to public contracts for the repair and construction of
public facilities when damage or threatened damage to thé facility creates an
emergency, as declared by resolution of the town board, that endangers the public
health or welfare of the town. This subsection no longer applies when the town board
declares that the emergency no longer exists. This section is optional with respect

refateh te the contlmt ’
to a public ¥erled contract if the materials/foptheguhliowerksare donated or if filie

stisnececoary to Qxe&uf&_[@g

the labor ligjt \the public is provided by volunteers.
R
Contract

History: 1983 a. 532; 1989 a. 272.




-2 LRB-0347/3ins
MES:kg:ijs

G/

SECTION 4. 62.15 (1) of the statutes is amended to read:

62.15 (1) CONTRACTS; HOW LET; EXCEPTION FOR DONATED MATERIALS AND LABOR. All

public construction, the estimated cost of which exceeds $10,000 $50,000, shall be let
by contract to the lowest responsible bidder; all other public construction shall be let
as the council may direct. If the estimated cost of any public construction exceeds
$5,000 but is not greater than $10,000 $50,000, the board of public works shall give
a class 1 notice, under ch. 985, of the proposed construction before the contract for
the construction is executed. This provision does not apply to public construction if

Such such
the materials for{a project are donated or if the labor for/a project is provided by

volunteers. The council may also by a vote of three—fourths of all the members—elect

provide by ordinance that any class of public construction or any part thereof may

be done directly by the city without submitting the same for bids.

History: 1975 c. 244, 390, 421; 1985 a. 183; 1987 a. 378; 1991 a. 316; 1995 a. 225, 227.
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State of ﬁﬂiﬁmnﬁiﬁ

GARY R. GEORGE

SENATOR
MEMORANDUM CONFIDENTIAL
TO: Marc E. Shovers,
Legislative Reference Bureau Drafting Attorney
FROM: Dan F{ossmiller? 'Q
DATE: March 2, 1999
RE: Drafting Request

Senator George would like to have 1997 Senate Bill 426, relating to authorizing
certain counties to let public works contracts under the design/build construction
process, redrafted with the following changes/additions:

a) Authorize cities of the First Class (i.e., Milwaukee) to let public works
contracts under the design/build construction process;

b) Authorize the Milwaukee Metropolitan Sewerage District to let public works
contracts under the design/build construction process.

Thank you for your assistance.

Please feel free to contact me (6-2500) if you have any questions.

P.O. Box 7882, Madison, Wisconsin 53707-7882; 608/267-9695



State of Wisconsin

GARY R. GEORGE

SENATOR
MEMORANDUM _ CONFIDENTIAL
TO: Marc E. Shovers,
Legislative Reference Bureau Drafting Attorney
FROM: Dan Rossmille%
DATE: March 18, 1999

RE: Re-Draft Request (per our phone conversation)

Thank you for your work on LRB 0347 relating to authorizing certain local
government entities to let public works contracts under the design/build
construction process and increasing the threshold amounts for required
competitive bidding.

As | noted on the phone, Senator George would like to modify the most recent
draft as follows:

a) Authorize public works contracts utilizing the design/build construction
process only where the estimated construction cost exceeds $1 million; and

b) Raise to $20,000 the dollar amount threshold level below which municipalities
are exempt from utilizing competitive bidding for construction projects;

In addition, | have attached a memo | received from Atty. Barbara Boxer outlining
some changing in the design/build selection process that | believe she has
discussed with you. These could be incorporated into the redraft as well.

Thank you for your assistance.

Please feel free to contact me (6-2500) if you have any questions.

P.O. Box 7882, Madison, Wisconsin 53707-7882; 608/267-9695



State of Wisconsin

GARY R. GEORGE

SENATOR
MEMORANDUM CONFIDENTIAL
TO: Marc E. Shovers,
Legislative Reference Bureau Draiting Attorney
FROM: Dan Rossmilier(m
DATE: April 5, 1999
RE: Additional Materials for Re-Draft of LRB 0347

Thank you for your work on LRB 0347 relating to authorizing certain local
government entities to let public works contracts under the design/build
construction process and increasing the threshold amounts for required

competitive bidding.
I have sent back the bill jacket so redrafting can proceed.

Attached, please find copies of three documents | received from contractor
groups outlining concerns they have with the design build selection process.
These materials are:

1) “Design-Build in Wisconsin for Public Owners” written by the Associated
General Contractors of Wisconsin/ American Institute of Architects--
Wisconsin / Associated General Contractors of Greater Milwaukee Coalition

on Design Build;

2) “Recommended Guidelines For Procurement Of Design-Build Projects in the
Public Sector” published by the American Institute of Architects and the
Associated General Contractors of America; and

3) a Memorandum on the American Bar Association Model Procurement Code
prepared by the Associated General Contractors of America.

P.O. Box 7882, Madison, Wisconsin 53707-7882; 608/267-9695



Item #1 above (particularly pp. 7-11) is derived from Item #2. Please review
especially pp. 7-11 of ltem #1 and pp. 9-12 of ltem #2. These sections spell out
how a two-phase selection process would operate.

Many of the concems expressed about the previous draft regarded the lack of a
description of the selection process to be utilized for design-build projects. In
response to concerns raised to us, we would like to incorporate a two-phase
selection process very much in line with what is described in the attached
materials.

The first phase would be used to develop a short list (of from 3 to 5) candidates
based on the qualifications demonstrated by those who submit proposals in
response to the owner’s Request for Proposal. The main purpose of this phase
would be to determine on an objective (qualification-based)

The second phase would select from among the short-list qualifiers in an
interview and presentation phase according to final selection criteria that ciearly
state what weight is to be assigned to each criterion. (Criteria might include
design, completion schedule, on-site management of the project, ability to obtain
bonding and price, among other things.) The design and price proposals should

be submitted in separate sealed envelopes. Design proposals should be &idt
reviewed first, with price proposals reviewed only after the design evaluation is L{ (} ;Ngtm
complete.

A
Because the design-build process requires more up-front expenditure by those oy ¢e ,
who submit proposals, the draft should provide for a modest stipend for gs?fw! w&
unsuccessful design build teams to cover their costs. The initial solicitation Pj“w@ ! o
(RFP) should state the amount of the stipend. The initial solicitation should also I el H
describe the selection process, including detailed submission requirements and W or 2 !

selection procedures, the composition of the selection panel, and a timetable for \M b 2
the entire procurement process and it should provide credible assurance that the ,.,vw“’m . J |

project is fully funded. e iZFP _

The selection panel should be a several member team or committee and should
include:

. design and construction professionals from within the government entity

developing the RFP (e.g., city engineer). (Outside advisors (e.g., consulting
engineers with no interest in any of the firms submitting proposals) could fill
this role if the government entity does not have such professionals (e.g.,
engineers) on staff.

e members of the government entity’s governing body (e.g., mayor, council
members).



ﬁ;%w

e end user representatives (e.g., representatives of the government entity or
agency that will use the facility).

Contractor representatives have indicated it would be useful if the draft could
specify a two-part contract process, whereby upon completion of the design
phase, the government entity would make a go/no-go decision. As | understand
it, the design-build team would provide the owner with a guaranteed maximum
price and both the design and price could be taken back to the governing body
for authorization to proceed.

It would also be useful if the draft could specify that design-build projects must
be bonded. It was suggested that the bond requirement might be set at some
percentage of the size of the municipality. (If you would like me to provide some
additional explanation of this, please let me know and | will try to get some
clarification.)

There is a great deal of detail in these materials. Please use your discretion
regarding how much of this needs to go into statutory language.

Thank you for your assistance.

Please feel free to contact me (6-2500) if you have any questions.
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- MEMORANDUM
T0: Chad Taylor (Via Facsimile No. (608) 266-5123
FPROM: Barbara K. Boxer A48 ‘
DATE: March 8, 1899 ' !:>0 A
SUBJ: Notes to the Drafter (Marc Shovers). S %
Changes t¢ Hahn/George LRBO347/3 — 75
\S}ét/ion 1 is okay.— Uwoviysy wad ()’U/ o b 7
Section 2 59.52(29)(c)1:
e | . 4 (| ons
&I}éé delete quotations around design aand buili, NO U

ot
s

S

Line 4 delete the and between design and build; replace
with hyphen so it reads design-build.

' i 5 _delete method of construction; replace with a
“L Qegotiated acquisition> (Delete engineeringy Therefore thr section
« should read: ’ & dopa~ do' .

T

Section 2 59.52(¢)l. In this paragraph, des: gn-build
construction process means a negotiated acquisition under ' hich the
design and construction services are provided b;{‘a singls entity.

This section should include lang e from Wii. Stat.
§13.48(19) and §16.855(14)(a) as language g selection pr«cess and

procedures described instead of what @Gr draff\suggeste . Marc
suggested these sections be added, so he Shotild know what language

to lift from the statutes.

\/fections 3~12 are okay. 0
/5
. . . ThV” Ut
Secrion 12 line 15 should add the following: i ‘/’L \ qc})
% ' * 0
Nfb&oa 66.904(2)(b) is re-numbered as 66.904(2)(b)2.” ‘VGQ%W¢%664

Section 12 should be renumbered as Section 14 an . the new
Sect+ion 13 should read:

281.41 of the statutes is amended to read:
"281.41 APPROVAL OF PLANS. (1) Except as provided under - ub. (2),
every owner within the time prescribed by the departmert, shall

file with the department a certified copy of complete p ans of &



03/09/99  12:18 o) 7 k RS @oo2
(§-Mar-88 05:16pm  From-MICHAEL BEST T-281 P.0 P50

proposed system or plant or extension thereof, in scope a d detail
satisfactory to the department, and , if required; of existiag

ncerning

systems or plants, and such other information ¢
maintenance, operation and other details as the d partment

requires, including the information specified under s.281.. 5(5)(a),

if applicable. Qwpers contracting for s system, plant or ( xtension

thereof under the design-build construction process deiined and
i

descri i sections 59.52(29 subm t plans

consisting of performance objectives and preliminary ¢ :siqn in
1
scope and detail satisfactory To the department,. Materia changes

with a statement of the reasons shall be likewise s! bmitted.

Before plans are drawn a statement concerning the-improv«ment may
be made to the department and the departmeﬁt may, if r«guested,
outline generally what it will require. Upon receipt of s: ch plans
for approval, the department or its duly authorized repre: entative
shall notify the owner of the date of receipt. Within 90 (ays from
the time of receipt of complete plans or ﬁithin the time : pecified
in s. 281.35(5)(¢), if applicable, the department or its a thorized
representative shéll examine and take action to approve, approve
conditionally or reject the plans and shall state in wri:ing any
conditions of approval or reasons fof rejecfion. Apr oval or
disapproval of such plans and specifications shall not be
contingent upon eligibility of such project for federal : id. the
time period for feview may be extended by agreement with 1he owner
if the plans and specifications cannot be reviewed wi hin the
specified time‘limitaticn due to circumstances beyond the controi

of the department or in the case o¢f extensive instiallation
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involving expenditures of $350,000 or more. the extens on shall
not exceed 6 months. Failure of the department or its a ithorized
representative to act before the expitation»cr'its a ithorized
representative to act before the expiration of the tire period
allowed for review shall constitute an approval of the p ans, and
upon demand a written certificate of approval shall b iséued.
Approval may be subject to modification by the department upon due
notice. Construction or material change shall be acc«rding to
approved plans only. the department may disapprove plans rhich are
not inv conformance with any existing approved areavile waste
treatment management plan prepared pursuant to the fede al water
pollution control act, P.L. 92-500, as amended, a.d shall
disapprove plans that do nor meet the grdunds for approval
specified under s. 281.35(5)(d), if applicable; the.dzpartmant
shall reqguire each person whose plans are approved u der this
section to report that person’s volume and rate f water
withdrawal, as defined under s. 281.35{(1){m), and that person’s
volume and rate of water loss, as defined under s. 281.35(.)(L), if
any, in the form and at the times specified by the depar ment.

Section 13 is okay.

Please call with questions or concerns or 1ave Marc

Shovers call me. Thanks

BEKB/drv

5 A\XE\Cl1enthV66467 10001 \AXVE0D9. V52| 03/08/99
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Design-Build In Wisconsin For Public Owners
AGC of Wisconsin/ATA Wisconsin/AGC of Greater Milwaukee Coalition on Design-Build

A. Introduction To Public Construction In Wisconsin.

Traditionally, public property owners in Wisconsin, such as villages, towns, cities, counties
and the state', used the design-bid-build system of project delivery, in which the public owner hires
a design professional to prepare a design and develop the construction documents necessary to
provide general contractors with enough information to formulate a competitive bid and, upon award
of the project, to bring the project to fruition. The general contractor is bound by the price submitted
in its bid to the owner, absent any change orders which serve to raise or lower the overall project
cost.

B. The Use Of Design-Build As An Alternative To Competitive Bidding.

In recent years, design-build has seen increasing use as an acceptable alternative to the
design-bid-build system, in Wisconsin and throughout the country. The term “design-build” is
defined as a method of designing and constructing a building by contracting with a single source of
responsibility for both design and construction services. The owner accomplishes this task by hiring
a design-buila entity; that is to say, either a partnership of a contractor and a design professional, or
a design-build company which possesses the necessary in-house professional design and construction

expertise.

Public owners groups in Wisconsin are seeking to modify existing competitive bid statutes
to permit public owners to design-build. Currently, most public entities are subject to competitive
bidding laws prior to letting any contract for an improvement of real property. This means that

! A number of statutes govern public contracting requirements: §59.08 (counties), §60.47
(towns), §61.55 (villages), §62.15 (cities), §66.24 (municipal sewerage districts), §199.16(4)
(Milwaukee School District), each of which are supplemented by § 66.29, which establishes the
prerequisites for public contracting, including, among other things, the form, substance, certification,
rejection and correction of bids for competitively bid work. A notable exception to the competitive
bid statute is most public school construction which does not require the same competitive bid
process established for other public owners.
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public entities are required to let construction work to the “lowest qualified responsible bidder.”
There are few exceptions to Wisconsin’s competitive bidding laws. Emergency work and work on
landmark buildings can be undertaken without involving the time-consuming process of soliciting
bids. To promote innovative design, the state may bypass the competitive bidding process and has
done so; however, only in a few special situations. Today, design-build is no longer an “innovative”
form of project delivery and likely would not withstand judicial scrutiny solely on that basis. The
State has, on a selective basis, utilized design-build on a number of projects after obtaining prior
authorization for the work from the State of Wisconsin Building Commission.

C. Project Delivery Systems

Private owners have a number of different options when selecting the project delivery system
by which they procure design and construction services. The system chosen will, in turn, affect who
performs what services at various stagés of the construction project. There are several factors which
need to be considered when choosing from the options set forth below, however, whichever project
delivery system is selected by the public owner needs to have objective standards to ensure a fair and
impartial selection of the team chosen to deliver the project, owner, the public, design professional

and the contractor.’

The following are the three most commonly accepted project delivery systems in use today:

1. Design-Bid-Build.

Design-bid-build is probably the most widely used process. The traditional design-
bid-build approach is common because many owners want to know exactly what they will
ultimately receive before they agree on price prior to start of construction. Design-bid-build

2 Absent specific statutory exemption, most public owners must award construction contracts
by competitive bid for projects whose cost exceeds $10,000. There is, at the time this White Paper
was prepared, Senator George and Representative Hahn introduced a Bill which, should it pass,
would to raise the ceiling to $50,000.

_ 3 The Wisconsin Supreme Court summarized the public policy reasons behind
Wisconsin’s enactment of public bid statutes with these words: “to prevent fraud, collusion,
favoritism and improvidence in the administration of public business as well as to insure that the
public receives the best work or supplies at the most reasonable price practicable.” Nelson, Inc.
Of Wisconsin v. Sewerage Commission, 72 Wis.2d 400, 241 N.W.2d 390, 395 (1976).
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projects typically proceed in three phases. First, the owner retains an outside design
professional. The design professional, whether an architect or engineer, then typically acts
as the owner’s representative. Projects are not bid on by construction contractors until the
design professional satisfactorily completes construction drawings and specifications.
Second, once the drawings and specifications are complete, those documents are used for
bidding for the project. The bid represents the total sum the general contractor believes it will
take to construct the project, absent agreed upon changes to the scope of the project. Finally,
the owner contracts with the general contractor to complete construction of the project.

A.  Advantages of Design-Bid-Build.

The principle advantages to the design-bid-build approach to construction are
its widespread use and familiarity. The design-bid-build process readily lends itself
to traditional competitive bidding laws and ensures fair competition among the
participants. The design-bid-build process assigns clear roles to each party, requires
a complete design package prior to construction and the assignment of an owner’s
representative for project oversight; typically, the architect or engineer. The public’s
faith in a fair, open process is assured by the process by which the public owners

. accept sealed bids for the work. Finally, public work must be bonded; that is to say,
the successful contractor must post payment and performance bonds to insure
completion of the project.

B. isadv. es of Design-Bid-Build.

The design-bid-build system also has several disadvantages; chiefly, the
length of the process, and it is noted for claims, disputes and the creation of
adversarial relationships. Change orders and claims for delay more commonly arise
in the design-bid-build process than any other project delivery system. Also, plans
and specifications are produced without the benefit of input regarding constructibility
from the contractor. This process more likely stifles innovation and restricts the flow
of useful communication between the contractor, design professional and owner.

Design-Build In Wisconsin For Public Owners
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2. Construction Management.

Construction Management is similar to design-bid-build and comes in many
variations, although construction management is, and will be, different things to different
péople. Essentially, the construction manager adds another layer to the construction team
to oversee such elements as scheduling, cost, construction, project management or building
technology. The construction manager may assume all or part of the scheduling, cost-
estimating and constructibility duties of the design professional, but need not be a design
professional itself. The construction manager may be an architect, engineer, contractor and
may assume some of the design professional’s observation and payment-evaluation duties,
but the owner hires the general contractor to build the project. The owner pays the
construction manager a fee for the services performed, either a flat-rate or a percentage of
the project’s overall cost. Public owners typically employ a CM on large or complex projects
requiring extensive coordination between the design professional, consultants, the contractor

and subcontractors.

1. ~ Advantages of Construction Management.

The advantages of construction management as a project delivery system are
generally realized in large-scale, complex projects where the owner lacks the in-
house expertise to coordinate project supervision between the architect and contractor
or where the owner wishes to delegate the construction oversight to an experienced
construction manager who monitors the day-to-day operations of the contractor. This
type of arrangement benefits the public owner by creating another level of oversight
of the architect and contractor, careful monitoring of the project cost and schedule
and continuous project oversight. '

2. Disadvantages of Construction Management.

The disadvantages of construction management include the cost, confusion
of traditionally accepted roles, more complex relationships and a Iengthy process.
Another disadvantage in this type of relationship is the decrease in direct
communication between the owner and architect or engineer and the general
contractor, which can lead to the creation of an adversarial relationship, particularly
where the CM’s compensation is contingent upon meeting certain project deadlines.
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3. Design-Build.

Design-build is a method of designing and constructing a facility by contracting with
a single source of responsibility for both design and construction services. The owner
achieves this by hiring a design-build entity. This can either be a team comprised of a
contractor and design professional or a design-build company with both professional design
and construction expertise in-house. The design-builder is responsible for both design and
construction services under one contract with the owner.

A. Advantages of Design-Build.

The notion of single-source responsibility has great appeal for public owners
as does obtaining final price at a very early point in construction. Design-build is
noted for the relatively swift pace at which a project proceeds from design to
completion. Contractor participation in the process facilitates innovative design and
claims for extras are reduced or eliminated. Design-build, at its best, minimizes the
owner’s financial risk.

B. Disadvantages of Design-Build.

The design—buﬂd process is, however, fraught with risks for the public owner
that lacks construction sophistication or fails to acquire the necessary expertise to
manage the design-build process. Design-build requires extensive coordination
between the design-builder, consultants and subcontractors. Additionally, the designj -*
professional is not the owner’s representative and this may lead to a break-down in
communication between the architect or engineer and the owner and necessitates
additional costs to hire an owner’s representative.

Design-build also presents several problems for Wisconsin’s surety industry.
As set forth above, all work on public works projects must be bonded. Commercial
contractors engaged in conventional design-bid-build projects build up a history with
their bonding companies through the course of their relationships with the surety,
who measures the contractor’s ability to perform through constant monitoring of the

contractor’s capital, capacity and character:
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Capital: Surety companies are reluctant to bond companies with
insufficient capital, as is the case with most design firms who traditionally
have small retained earnings on their balance sheets because of profit
distribution to partners. The responsibility for adequate capital capacity in a
design-build venture, therefore, usually falls on the builder.

Capacity: Sureties are skeptical that a traditional builder has the
necessary in-house design skills and experience to complete a project, even
when the design builder is a joint venture between a builder and a design
firm. Some recent court holdings suggest that surety bonds cover all services
under a design-build contract, including design. Sureties have had problems
determining their exposure resulting from the potential for failures in design,
‘which may arise many years after completion of the work.

Character: The principal(s) of the design-build entity must
demonstrate to the surety how management has analyzed its risk exposure,
with the design exposure and construction exposure separately described and
analyzed. |

D. The Design-Build Players: Owner, Architect and Contractor.
Prior to selecting design-build as a viable project delivery system, the public owner needs

to assess its own needs and determine how compatible those needs are with the other project
participants to define the roles each will play in the process:

A\

1. The Public Owner.

Design-build can give owners a single source of responsibility, early
knowledge of project costs, shortened project schedule, and reduced number
of change orders. On the other hand, owners may face higher contingency
costs, loss of independent professional representation, less inclusive an effort,
less participation in design and a loss of decision-making ability.
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E.

Design professionals may gain greater control over project
constructibility through the strengthened direct relationship with the builder
and the design relationship opens up new avenues of business. However,
along with the potential benefits come a decreased control over design
quality, complex liability implications, and a more passive role during
construction. Design professionals risk the high cost of responding to design-
build request for proposals, (RFPs), which may require 5 to 35 percent design
completion, increased potential for long-term liability for construction issues
due to lack of adequate insurance coverage and bonding, and diminishment
of design and public safety issues in favor of cost issues.

/

3. The Contractor

Contractors can achieve improved business performance through
hands-on involvement in the early design phase, increased project control,
and reduced project risk as many design "unknowns" are identified and
resolved prior to construction. On the other hand, builders face increased
liability, an increased obligation to the owner and increased organizational
difficulties in allocating responsibilities between construction and design

professionals.

Recommended Guidelines For Design-Build.

The AIA/AGC Recommended Guidelines for Procurement of Design-Build Projects in the
Public Sector, suggests that public owners examine the following general criteria when determining
whether a project is suitable for design-build:

(1)  Time constraints for delivery of the project;
) The capability and expérience of the potential teams with the design-build process;
(3)  The suitability of the project for use in the design-build process; and,
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(4)  The capability of the project owner to manage the project, including personnel to
oversee the project who are familiar with the design-build process.

1. Soliciting For Design-Builders. .

At the outset, the solicitation for a design-builder should describe the
selection process, including detailed submission requirements and selection
procedures, the composition of the selection panel, and a timetable for the entire
procurement process. Finally, the solicitation should provide the design-builder with
credible assurance that the project is fully funded. Failure to comply with this last
requirement may detract from attracting quality firms.

A. The Statement Of Project Requirements.

In the event a public owner satisfies the fore-mentioned criteria, the

owner will need to develop a Statement of Project Requirements (SPR). The
SPR must set forth an owner’s needs with sufficient clarity to assure there is
a comprehensive understanding of program requirements, project scope, and
business requirements. Scope of work documents should include, at a

minimum:

(1)  Project statements for the facility that describe space needs, design
goals and common objectives;

) Equipment requirements;

(3)  Other pertinent criteria, such as energy use, or accommodation for
future expansion or adaptation;

“) Site information, including a site survey and soil boring report
describing subsurface conditions;

(5)  Anyminority business enterprise, (MBE), women business enterprise,

(WBE), or disadvantage business enterprise, (DBE), requirements;

Design-Build In Wisconsin For Public Owners
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6) An outline of specifications;
(D Budget parameters; and,
(8)  Project schedule.

The role the owner’s representative plays in the selection process is
very important and should be identified in the solicitation. During the
solicitation, the owner should also provide a copy of the contract the design-
builder is expected to sign in order to avoid problems and disputes at the end
of the competition.

2. The Selection Process.

Traditionally, design professionals are selected on qualifications and builders are
selected on lowest bid. Because design-build is a melding of both design and construction,
the owner should develop a short list of candidates based on qualifications from those
submitting a proposal in response to a Request for Proposals (RFP) developed by the owner.
The owner should then evaluate the responses and create a short list of 3 -5 des:gn-bullders

to participate in the ﬁnal stage of the selection process. fFhg

e 4 : € 1efs. The RFP must mclude pre-
selected site and program mformatxon, a description of the selection and evaluation process
and the compensation amount for non-selected proposals, a proposed contract that clearly
identifies funding sources, and other pertinent information. The RFP should also specify the
level of detail required in the design-build selection process, including the type and extent
of design drawings necessary, specifications, project management strategy, g

After receiving submittals, the public owner compiles a short list of pre-qualified
finalists. During this stage, the public owner can qualify candidates based on their
credentials (background and credentials of gach team member), experience in the project
type, (design-build, specific building type), similar projects, project staff, (specific team
member roles in the process), financial strength, (including surety capacity), and
organizational ability to manage and deliver the project, (i.e., current workload and available

~ resources), track record on related projects with performance specifics on cost, schedule,
- quality, claims and litigation, licensure, and other pertinent information.

Design-Build In Wisconsin For Public Owners
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The number of competitors who submit final proposals should be limited. Finalists
typically produce relatively detailed proposals and failure to limit the number can mean that
the owner and selection panel must spend an inordinate amount of time and money
comparing and evaluating proposals. Producing final proposals is expensive and
time-consuming for each competing design-build team. The more unsuccessful teams there
are, more dissatisfaction with process. It is beneficial to owners and design-builders in the
selection process to eliminate as early as possible those competitors who have no realistic
chance to be selected. The short list compilation, of 3 to 5 design-build entities, is enough
to assure competition and is also a manageable number for the selection panel. The short list
must be based on an objective comparison of qualifications. Price quotations from design-
builders should not be considered at the stage.

- Final selection criteria for the design-builders must state clearly what weight will be
/f/\ assigned for each criterion. Otherwise, qualified éompetitors may unnecessarily emphasize
criteria of lesser weight to the detriment of criteria of greater weight. This may lead to the
best competitor not being awarded the project. Criteria typically include the excellence of
the proposed design and construction approach to complete the project, demonstrated
satisfaction of the program requirements, a management plan for the project,

In the design-build selection process, price varies significantly as a valuation factor.
An owner who is more interested in design and less on the total cost may choose to ask
design-build teams to work towards a specific fixed budget. Under a fixed budget, an owner
sets the total cost of the project and asks the design-builders to provide a building within the
budget. A fixed budget allows the design-builders to prepare proposals on a level playing
field. When a fixed budget is specified by the public owner, the design-builders will be
evaluated on the value they can supply within the fixed budget. The benefit of this approach
is the design-builders will maximize their focus on design. At the same time, by fixing the
project’s budget, the owner has also control the cost of the project.

Design-Build In Wisconsin For Public Owners
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A thorough evaluation should measure each proposal’s responsi\feness to the RFP,
design quality, compatibility with the owner's time schedule and cost expectations and the
design-builder's ability to execute the project. In general, owners will receive the greatest

project value if the proposals are reviewed based on the overall value the owner would gain,
rather than on the cost of construction alone. The best way 10 do this is fo evaluate the
design proposal first and independently of the cost proposal, and then correlate the two using

a mathematical value weighting system. This can be easily accomplished by requesting in the
REFP that the design and price proposals be submitted in separate sealed envelopes. The
design proposals should be reviewed first and thoroughly evaluated based on their intrinsic
merit and responsiveness to the RFP. The price proposals should be reviewed only after the
design evaluation is complete and design scores have been determined.

Finally, a stipend should be paid to each of the unsuccessful design-build teams that
completes the second phase requirements and the amount of the stipend should be stated in
the initial solicitation. Design-build teams spend a great deal of time and money on the
design submissions in the pre-selection process, far beyond what is required in traditional
design-bid-build process. In fairness, design-build entities should be compensated for their
services in providing creative concepts and designs to the owner. By providing a stipend,

public owners will benefit by attracting quality teams to participate in the design-build
process.

G. Conclusion.

The AIA\AGC Design Build Coalition cautions against the use of design-build as a delivery
system for public owners unless the selection process used to choose the design-build entity is fair
and responsive to the needs of the public, the owner, the design-builder, contractors and design
professionals. The traditional competitive bidding process enables the public owner to select from
a variety of service providers, whether design professionals or contractors, and thus maximizes the
likelihood that the public owner will obtain the most responsive service at the best price. This
system allows all interested parties to become involved in the process and works to ensure that a
project award will be based on price and quality, rather than by collusion or fraud. Accordingly,
should design-build proceed for public owners, procedural safeguards need to be developed to ensure

Design-Build In Wisconsin For Public Owners
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that all design-builders have an equal opportunity to be considered for the project.

The single largest barrier to participation in public design-build is the inordinate amount of
time and money that candidates may be required to invest in order to properly prepare their
proposals. Typically, the design-builder must complete a substantial portion of the design work in |
advance of a successful award for the project. As such, the design-builder will likely incur more non-
reimbursable expenses when offering proposals for design-build projects than when being selected
under the design-bid-build system. Further, some design-builders are reluctant to release intellectual
property, such as design proposal, absent a guarantee that the public owner will not use one’s design
while awarding the project to another based solely upon price. Qualified design-builders have cited
these concerns when articulating reasons for bypassing participation in the design-build system.

Design-build may be seen as a viable public contracting project delivery system, provided
that: .

. The design-build entity is qualified for the project; and,

. The public owner has the experience or knowledge and the staff or consultants
. necessary to oversee adequate design and cost proposals and to make informed
decisions throughout design and construction; and,

. The project scope, futiding and schedule can be adequately defined. For projects with
major elements of uncertain scope, such as complex environmental studies or
significant public outreach and interaction, design-build may not be suitable.
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AA/AGE Recommended Guidelines For P t of Design-Build Projects In The Public Sector

EXECUTIVE SUMMARY

The American Institute of Architects (ATA) and the Associated General Contrac-
tors of America (AGC) were approached recently by a public official who asked
if the organizations had any recommended procedures for how public officials should
procure design and construction services when using the design-build method of
procurement. While this publication’s intent is to provide guidance for public owners,
this publication is not intended to endorse design-build or suggest it is the best
method by which public owners should procure design and construction services.
Rather, AIA and AGC have recognized that design-build is one of many viable proj-
ect delivery systems available to the public sector. These Guidelines are intended
to improve the process and hopefully establish some uniform standards which can
be used by public owners for the mutual benefit of owners and the design and con-
struction community. The Guidelines were written for public owners who are un-
familiar with the design-build process as well as owners who have used the
design-build process in the past.

The Introduction is intended for public owners who are unfamiliar with how design
and construction services are procured. It describes the three phases of all con-
struction projects: project definition, design and construction, and describes the
activities carried out during each phase. The Introduction also describes the dif-
ferent project delivery methods by which design and construction services can be
procured, including the design-build method.

The Overview begins to focus on design-build and concludes that adherence to
these Guidelines will provide the following benefits to public owners:

¢ Reduce misunderstandings and protests;

¢ Accelerate the selection process;

® Encourage quality firms to participate; and

¢ Provide owners with proposals that meet their needs.

The Recommended Guidelines are the main body of the publication and focus on
specific procedures that should be adopted for design-build, bridging, a variation
on design-build, and develop-design-build, a method of financing design-build and
bridging prajects. This portion of the publication pertains equally to owners un-
familiar with design-build as well as those who are familiar with the process.

As the Overview section of this publication suggests, AIA and AGC do not intend
these Guidelines to be rigid but an outline of the major issues that should be ad-
dressed with suggestions on how to address each issue successfully. We hope the
Guidelines are used in this fashion and will aid in bringing some uniformity and con-
sistency to the design-build process in the public sector.



What adivities is o
project comprised of?

AlA/AGC Recommended Guidelines For Precurement of Design-Build Projects in The Public Sector

INTRODUCTION"

Once a project proceeds from an idea to reality, it is time for an owner to select
a process for its design and construction. The design and construction of all proj-
ects can be divided into three distinct activities: project definition, design, and con-
struction. These three steps can be overlapped, subdivided, or regrouped, but
none can be eliminated. If one step is incomplete or performed unsatisfactorily,
the following step will be adversely affected which will ultimately cause the entire
project to suffer. The following is a discussion of the various components of each
activity:,

Project definition:

This stage can be divided into two distinct activities:

* Discovery — the identification and analysis of project requirements and con-
straints; and

¢ Integration — the description of the project and the plan, including an estimate
of cost and time for delivering it.

Design:

Typically, design is divided into three separate activities:

® Schematic design — the basic appearance and plans;

¢ Design development — an evolution of design that defines the functional and
aesthetic aspects of the project and the building systems that satisfy them; and
¢ Construction drawings and specifications — the details of assembly and construc-

tion technology.

Consfruction:

Construction can also be divided into several basic activities: -

* Shop drawings — the final fabrication drawings for building systems which are
performed by the contractor who is selected to construct the project to meet the
design intent of the architect;

¢ Fabrication, delivery, and assembly — the manufacture and installation of the
manufactured components of the building; and

« Site construction — the labor-intensive field construction and the installation of

systems and equipment. P

"Portions of the Introduction have been taken from a paper, ‘‘Project Delivery Strategy: A discussion
of contracting methods for design and construction by 3D/International,”’ presented by Charles B.
Thomsen, FAIA, President and Chief Executive Officer of 3D/Intemnational. January 20, 1994.
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What are the
different ways in
whidh a project cun
be procwred?

AIA/AGC Recommended Guidelines For Procurement of Design-Build Projects In The Public Secter

Owners have a number of different options in how they can procure design and
construction services which will, in turn, affect who performs the different stages
of a project. Following are a number of generally accepted procurement approaches
in use today:

o The traditional design-bid-build approach is common because many owners
want to know exactly what they will get before they agree on the price or start
of construction. Projects are not bid on by construction contractors until con-
struction drawings are completed by a separate architect-engineer (AE) firm.
Once the drawings and specifications are completed by an AE, the architect,
acting as the owner’s representative, will then ask contractors to bid a lump
sum amount that it will take to construct the project.

¢ Design-build contracts are typically negotiated before project definition, or
just after. All design (including construction drawings) is done by a single entity?,
the design-build contractor. This single entity has responsibility for both design
and construction of the project.

¢ Bridgingis a hybrid of the traditional design-bid-build process and design-build.
An owner selects an AE to develop a project design through design develop-
ment (approximately 30 percent—50 percent of the design work), and prepares
scope of work documents which form the basis for competitive selection of the
project delivery team. The AE specifies the project’s functional and aesthetic
requirements but leaves the details of construction technology up to the con-
tractor. Construction technology is specified with performance specifications.
The project delivery team then has single-point responsibility for final design
and constructing the project.

o Develop-Design-Build (Turnkey), Design-Build-Lease, Lease-
Purchase are financing methods in which an owner retains an entity which has
single-point responsibility for developing a project: in addition to design and con-
struction, the selected entity is responsible for providing one or more other
project development functions, such as selecting and acquiring a site, financing,
and even owning or operating the facility which is leased to the owner (with
or without an option to purchase).

This introduction is intended to provide a context for the more extensive discus-
sion of design-build, bridging, and develop-design-build contained in this
publication.

2The terms *‘single entity”” or **design-build teams’” or ‘‘competitors”” will be used throughout this
publication to describe the organizations that submit design-build proposals. These so-called teams can
take a number of forms such as a partnership, a joint venture between an architectural-engineering
firm and a construction contractor, or a single corporation that has in-house design and construction
capatility. The type of ‘‘design-build team’’ formed should not, however, influence a public owner's
design-build program requirements.
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OVERVIEW — PURPOSE OF GUIDELINES

As discussed above, “‘Design-Build”’ is one of many methods used in both the
private and public sectors to organize the selection of architects, other design con-
sultants, and contractors for building projects. Design-build is a method of project .
delivery in which the owner contracts with a single entity to take responsibility '
for the design and construction of a project. Like every other type of project delivery
method, design-build has advantages and disadvantages that make it more ap-
propriate for some situations and projects than for others.

Public sector owners carrying out construction projects must select architects, other
design consultants and contractors according to local, state, or federal procure-
ment laws and therefore face circumstances different from private owners, Never-
theless, there are many ways for public owners to select design-build teams and
to manage the design-build process. Experience has shown that some design-build
selection procedures are more equitable and effective than others in meeting the
needs of owners, the public, architects, and contractors for quality projects delivered
on time, on budget, and fulfilling owner expectations. Based on their collective ex-
perience, the American Institute of Architects (AIA) and the Associated General
Contractors of America (AGC) have compiled the following design-build guidelines
for public owners. This document is not intended to be rigid, but an outline of ma-
jor issues that should be addressed in a design-build procurement with sugges-
tions for how to address each issue successfully.

AIA and AGC believe that adherence to these guidelines by public owners will pro-
vide the following benefits:

¢ Reduce misunderstandings and protests,

» Accelerate the selection process,

e Encourage quality firms to participate, and

e Provide owners with proposals that meet their needs.
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RECOMMENDED GUIDELINES

Design-Build—General Authorizing
Considerations For All Design-Build
Projects

Public agencies should adopt general criteria to be used to determine what proj-
ects will be delivered using the design-build method. The criteria should also ad-
dress when to use the traditional design-bid-build and other project delivery
methods, listing the comparative advantages and disadvantages of each project
delivery method. Criteria that might be considered for determining when to use
design-build include (1) time constraints for delivery of the project; (2) the capability
and experience of potential teams with the design-build process; (3) the suitability
of the project for use of the design-build process; and (4) the capability of the public
owner to manage the project, including personnel to oversee the project who are
familiar with the design-build process.

The introduction of each public design-build solicitation should contain an explana-
tion of how the specific project fits the criteria for use of the design-build method.

Public agencies should formally adopt general procedures for selecting design-build
entities and for managing design-build projects. Formal adoption will permit the
public and the design and construction communities to comment on the procedures
and will assure that fair, uniform, and effective procedures are followed.

The following specific project considerations can be adopted to satisfy this pur-
pose. Of course, local laws and regulations, which in some jurisdictions imit the
use of design-build, should be reviewed prior to requiring these specific recom-
mendations.

Specific Project Considerations For All
Design-Build Projects

A solicitation for a design-build project should clearly spell out the procedures to

* be followed in conducting the design-build selection and subsequent management

of the project, including the project program and scope of work, criteria for selec-
tion, requirements for presentations, timetable for the selection process, the com-
position of the jury (or selection panel), and all other issues described below. It
is important that these procedures be described in full at the outset to avoid
misunderstandings and selection protests later. Clear procedures will also enable
the process to produce a quality project, on time, and within budget.
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At the outset, the solicitation should explain how the design-build method of pro-
curement meets the criteria in law or regulation for use of the design-build method.
It should then describe the selection process, including detailed submission re-
quirements and selection procedures, the composition of the selection panel, and
a timetable for the entire procurement process. Finally, it should provide credible
assurance that the project is fully funded. Failure to comply with this last require-
ment may detract from attracting quality firms.

The statement of project requirements should set forth an owner’s needs with
sufficient clarity to assure there is comprehensive understanding of program re-
quirements, project scope, and business requirements. Scope of work documents
should include, at a minimum: (1) program statements for the facility that describe
space needs, design goals, and objectives; (2) equipment requirements; (3) other
pertinent criteria, such as energy use or accommodation for future expansion or
adaptation; (4) site information, including a site survey and soil boring report describ-
ing subsurface conditions; (5) any minority business enterprise (MBE), women
business enterprise (WBE), or disadvantaged business enterprise (DBE) re-
quirements; (6) an outline of specifications; (7) budget parameters; and (8) project
schedule.

The role of the owner’s representative in the selection process is very important
and should be identified in the solicitation. During the solicitation, the owner should
also provide a copy of the contract that the winning competitor is expected to sign
in order to avoid problems and disputes at the end of the competition.

In order to translate the needs of the users into a set of criteria that teams can
bid on with some certainty, the scope of work should be prepared by an architect
and other appropriate design professionals. The scope of work should be as flexi-
ble as possible, for several reasons:

First, a flexible scope of work will elicit creative responses from competitors that
may reduce the cost of the project in the short term and improve life cycle costs
in the long term. A generally stated set of program requirements will allow com-
peting teams to suggest imaginative ways to meet the requirements by combining
or reorganizing functional areas or by applying innovative design ideas, construc-
tion methods, materials, or systems.

Second, procedures for discussions between the owner and the competitors should
be designed to facilitate scheduled communication to avoid possible misunderstand-
ings of the program requirements. Nonetheless, it can be expected that, following
the selection, the give-and-take between owner and the selected design-build team
will result in changes to the building program and/or the design. When selections
are based on flexible rather than very detailed programs, unsuccessful competitors
will have little grounds to protest the selection. Thus, delays can be minimized.

Third, more projects are requiring public participation and only following the selec-

tion can the owner begin to submit the design to formal review bodies or public -

participation processes. Formal reviews and public participation processes may
result in changes to the design, so time spent developing overly detailed designs
before the selection may be time and effort wasted. Moréover, citizen groups may
object to being presented with an all-but-complete design before they are consulted.

(...)

~
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Two-Phase Selection Proceés

The number of competitors who submit final proposals should be limited. Finalists
typically produce relatively detailed proposals, and failure to limit the number can
mean that the owner and its selection panel must spend an inordinate amount of
time and public money comparing and evaluating proposals. Producing final pro-
posals is expensive and time-consuming for each competing design-build team. The
more unsuccessful teams there are, the more dissatisfaction with the process. It
is beneficial to owners and competitors in design-build procurements to eliminate
as early as possible those competitors that have no realistic chance to be selected.

Therefore, a two-phased procurement process is recommended. In the first phase,
after receiving submittals, a short list of prequalified finalists is compiled. The short
list should consist of three to five design-build entities, which is enough to assure
competition, but a manageable number for the selection panel. Selection of a short
list should be accomplished by reviewing applications packages, supplemented by
brief interviews if possible, and should be based on a comparison of qualifications,
to include: (1) the ability of the competitor to satisfactorily carry out the project
design and construction requirements; (2) past performance of individual members
of the competitor; (3) relevant experience or potential performance of the design-
build competitor as a téam, if the competitor is a joint venture or other teaming
of separate contractors; and (4) financial capacity to perform. Price quotations from
competitors should not be considered at this stage.

Final selection criteria need to state clearly what weight will be assigned to each
criterion. Otherwise, qualified competitors may unnecessarily emphasize criteria
of lesser weight to the detriment of criteria of greater weight. This may lead to
the best competitor not being awarded the project. Criteria typically include: ex-
cellence of the proposed design and construction approach to the project,
demonstrated satisfaction of the program requirements, management plan for the
project, and estimated cost of the project.

In design-build competitions, price can vary significantly as an evaluation factor.
In some competitions, price is a relatively unimportant factor and, in other com-
petitions, price can be the most important factor. An owner must make a deter-
mination, prior to a design-build solicitation, about the significance of price. This
determination will be based on whether a project’s design is of paramount impor-
tance or conversely if price is the most important consideration. In most instances,
owners will be interested in accomplishing both: maximizing design at the lowest
possible price.

An owner who is more interested in design and less on the total cost may choose
to ask design-build teams to work towards a specific fixed budget. Under a fixed
budget, an owner sets the total cost of the project (e.g. $15 million) and asks the
teams to provide a building within that budget. A fixed budget allows the design-
build teams to prepare proposals on a level playing field. When a fixed budget is
specified by an owner, the teams will be evaluated on the value they can supply
within the fixed budget. The benefit of this approach is that teams will maximize
their focus on design. At the same time, by fixing the project’s budget, the owner
has also controlled the cost of the project.

Another option is to ask for price as a lump sum. In this instance, teams provide
a designed project for the lowest possible price. Price becomes a competitive fac-
tor which will probably drive prices down. However, this pnce competition may
adversely affect the quality of the design.

9
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The purpose of this discussion is to emphasize that there are a number of ways
to establish price in a design-build competition. The ideas stated here are two out
of a number of different options available. There is no right or wrong way. Owners
must evaluate their priorities and use price as a evaluation factor in a way that
fulfills their goals. From the design-build teams’ perspective, it is important for
an owner to decide what role price will play and inform the teams in advance in
order to avoid misunderstandings and protests.

The amount of -documentation required in submissions should be limited to the
minimum necessary to judge adequately between competing proposals. Curtailing
the detail required in phase two submissions (for example, by limiting the size and
number of drawings allowed, not allowing presentation of models or renderings,
etc.) reduces the time and expense to the owner as well as to the design-build
competitors. Limiting the number of presentation products will attract more initial
teams and also assist in creating a leve! playing field for all the design-build teams:
better financed teams will not have an advantage simply by being able to create
more lavish presentation products. Better financed teams may not necessarily
translate into the best design-build entity for a particular project.

Selection in both phases should be objective, based on qualifications and responses
to the project requirements and selection criteria. The selection panel should in-
clude design and construction professionals from within the government agency
who are familiar with the project. The jury should also include representatives of
the government agency that will use the facility because, if the ultimate users are
involved in the process, changes requested by the users later during the project
can be avoided which can save substantial amounts of time and money. If govern-
ment regulations require final selections to be made by a government official, state
and federal ethics regulations may permit outside advisors to participate on panels,
often without a vote. Including outside advisors is highly recommended, since they
often bring fresh perspectives to the discussions and will be able to assist the agency
in selecting the most qualified team.

The jury should be selected early enough so that it can review and comment on
the project program prior to the issuance of the solicitation: this assures that the
jury is knowledgeable about and in accord with the program requirements. The
same panel should make the first and second phase selections, in order to provide
continuity and consistency in the judging process.

The names of jury members should be made public and be included in the initial
solicitation. Potential competitors will thereby know what design and other predilec-
tions the jury members have and can make an informed decision about whether
to participate in the selection process. Moreover, qualified jurors will attract a better
level of competition. Competitors and jurors should agree not to have any com-
munications about the project or selection other than communications permitted

by the selection procedures.

10
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A stipend should be paid to each of the unsuccessful design-build teams that com-
pletes the second phase requirements and the amount of the stipend, should be
stated in the initial solicitation. In the past, teams have spent much time and money
on their design submissions in the pre-selection process, far beyond what is re-
quired in the traditional design-bid-build process. By providing a stipend, owners
will benefit by attracting quality teams to participate in the design-build procure-
ment process.

If limits are imposed on the materials and documents that the competitors are re-
quired to produce during the second phase (see #4, above), it is possible to pro-
vide a modest yet fair stipend which will partially compensate the competitors for
their efforts. ‘

The winning competitor’s total project compensation typically includes what was
spent on its Phase Two submission, since that submission becomes the basis for
developing and defivering the project. If the project does not go forward for any
reason, the winning competitor should be compensated for its Phase Two costs
at a minimum on the same basis as the unsuccessful competitors. If the project
goes partly forward and is then terminated or suspended, the winning team should
be compensated for its Phase Two costs and for its work up to the notice of ter-
mination or suspension. This recommendation is a further acknowledgment that
a design-build project is far more expensive to prepare in the pre-selection pro-
cess than the traditional design-bid-build process and therefore some amount of
compensation is in order or quality teams will be less inclined to compete for such
projects. )

Furthermore, design, construction, or other concepts or methods proposed by un-
successful competitors should not be used by the owner without compensation to
the appropriate competitor. Design work generated for a proposal should be the
property of each of the individual design-build teams unless and until the proposal
is accepted by the owner. An owner has no need for the design work and the design-
build team may have a proprietary interest in all or part of the design.

There is a widespread misconception that “‘blind’’ competitions are fair and so com-
peting teams are often forbidden to have private conferences with the owner'’s
representatives (both the owners’ project managers and the jury) until the com-
petition is over. In order to answer the inevitable questions about the program,
agencies often arrange public question-and-answer sessions at which all teams are
present, or else written questions and agency answers are circulated to all teams.
The problem is that, under either format, teams are reluctant to ask important
questions that would divulge their design or financing intentions to other com-
petitors. There is no real give-and-take between competitors and owner, and, as
a result, very little useful information is exchanged.

A better solution has been used in some successful design-build projects. Each
short-listed team is given an equal opportunity for direct and private communica-
tion with the owner’s representatives; each team gets the same fixed amount of
time. Basic elements of fairness are retained and each team can ask any questions
of the owner. The result is proposals that respond more directly to the agency’s
intentions. A side benefit is that the agency managers have an opportunity to
evaluate how each team approaches the project and how it interacts in a private
working session that is akin to how owners and team will have to work together
to carry out the project.

11
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It is extremely important to provide candid feedback to unsuccessful teams after
the selection process has been completed. This recommendation can not be overem-
phasized as, aside from compensation to short fisted teams (see #6, above), a failure
to debrief unsuccessful competitors has been one of the main complaints of design-
build competitors. This issue is important because faimess on the part of owners
will lead to more satisfied competitors who will want to compete on future projects.

Written jury reports should be provided after each phase describing why the suc-
cessful competitors were selected. Waiting until a contract is signed, as is often
the practice, means there is a significant delay between the time of selection and
the jury report and the delay often contributes to a sense of frustration and percep-
tions that the process may not have been fair. Teams want and need to know why
they were unsuccessful and how they can improve themselves for future design-
build competitions. A more thorough debriefing will reduce the possibility of for-
mal protests on design-build selections; in return for a more complete debriefing,
finalists may agree to waive their right to protest.

Bridging

Bridging, as defined earlier in this publication, is a variation of the typical design-
build process already described. In a bridging procurement, teams are provided
bid documents that define the functional and aesthetic characteristics of a project
by a separate architect-engineer (AE) who has a separate contract with the owner.
This separate AE entity takes the design through to design development and is
normally precluded from participating on a design-build team and serves as the
owner's consultant during the final design and construction phase. The project is
then bid on by teams that complete the final construction drawings and the team
becomes the architect-of-record. Unlike a typical design-build project, a number
of issues previously discussed in the context of design-build do not apply to a bridging
procurement. Thus, limited phase two presentation products are not of the same
concern because there is no design work. Similarly, jury selection and compensa-
tion for the short-listed teams are not as significant issues in bridging because the
design concept has been established and, after prequalification in phase one, phase
two deals with price only.

1. It is necessary to delineate clearly the boundaries between the responsibilities
of the designer who performs the preliminary design and the design-build entity’s
responsibilities for design and construction. The solicitation needs_ to be clear about
the first designer’s responsibilities on the project beyond his or her initial effort.

2. For a discussion of the options for obtaining price proposals, see pages 9-10.

12
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Develop-Design-Build (Turnlgey),
Design-Build-Leuse, Lease-Purchase

Develop-Design-Build and the other types of design-build described in the above
heading are not actually procurement systems for delivering the design and con-
struction of a project. These systems are financial arrangements that could apply
to both design-build and bridging procurements.

Since the design-build entity is expected to perform in areas beyond design and
construction, the entity must be evaluated in those additional areas. This will re-
quire adding evaluation criteria during both phases of selection as well as adding
to the selection jury members who can evaluate the additional areas of competence
required, which are largely issues of financial capability.

CONCLUSION

AIA and AGC believe that these Guidelines will improve the selection process for
design-build projects. When implemented, AIA and AGC believe that these
Guidelines will benefit public owners as well as the design and construction com-
munity by bringing uniformity and consistency to the design-build process in the
public sector.

13



THE ASSOCIATED GENERAL CONTRACTORS OF AMERICA
1957 E Street, N.W. » Washington, D.C. 20006 » (202) 393-2040 * FAX (202) 347-4004 « WWW.agC.org.

PETER K.W. WERT, President TERRY DEENY, Senior Vice President: RALPH W. JOHNSON, Vice President
HAROLD KVAAS, Treasurer
STEPHEN E. SANDHERR, Executive Vice President & CEO DAVID R. LUKENS, Chief Operating Officer
February 4, 1999
. MEMORANDUM
To: AGC Executive Committee
AGC Chapter Executives

AGC Project Delivery Systems Committee Members
From: Dirk Haire, direct dial 202-383-2713

‘Re:  American Bar Association Model Procurement Code Revision Project

I Overview

The Amenca.n Bar Assocxatlon (“ABA”) is revxsmg 1ts Model ]
(“Code”) for state and local governments. The ongmal Code (“1 , :
issued in 1979, favored traditional lump sum, low-bid procurement by resinctmg
when other construction delivery methods were authorized. The current draft of -
the revised Code (“1999 Revised Code”), expected to be issued in ‘August 1999,
authorizes state and local governments to choose design-build and other delivery
systems through competitive sealed proposal procurements. Under the 1999
Revised Code, states and local governments are given much greater dlscretlon to
choose a delivery system on a prOJect-by —project basis. . :

Crucial dates for the 1999 Revised Code include:

e May 22, 1999 (ABA Public Contract Law Section Committee vote to
recommend approval of the 1999 Revised Code)

e August 7, 1999 (ABA House of Delegates vote to adopt the 1999 Rev1sed
Code)

AGC - AMERICAS CONSTRUCTION ASSOCIATION
“Celebrating 80 Years of Service 1918 - 1998”



Model codes typically are drafted for the purpose of adoption and enactment by
state and local jurisdictions. Thus, assuming the ABA’s House of Delegates
adopts the 1999 Revised Code during August 1999, AGC chapters can expect to
see legislative efforts in their states following August 1999. For most sates, this
indicates legislation may be drafted as early as January 2000. As discussed more
fully in paragraph IV below, even assuming a state enacts the 1999 Revised Code,
most significant project delivery selection decxswns are to be decxded by state
regulaixon. : - -

AGC Chapter Executwes Prolect Dchvery Systems Comnmttee members, and
Executive Committee members are encouraged to review the 1999 Revised Code

and this memorandum. “To assure responsiveness to the ABA, please’ pmvnd
any comments you may have to me by Friday, March 12, 1999, The 1999 -

Revised Code, including comments received, will be a discussion item dunng the
Project Delivery Systems (“PDS”) Committee meeting at_the 1999 AGC National -
Convention in Las Vegas, Nevada, The PDS ‘Committee neets uesday, March

23,1999 from 9:30 am. to 11:00 am. in Bellaglo Room’ T

1.

Below is a more detailed analysis of relevant provisions.
1999 Revised Code § 5.101—Definitions

a. This section defines statutorily terms including “Design-Bid-Build”
(“DBB”) “Design-Build” (“DB”), “Design-Build-Finance-Operate-
Maintain’ (“DBFOM”) and “Design-Build-Operate-Maintain™
(“DBOM™).!

b. There is no deﬁmtlon of “Construction Management” (“CM”)—at risk,
agency, or otherwise.? The Model Procurement Code Revision Project
(“Project”) co-directors believe CM in any variant should properly be
viewed as a variant of DBB. AGC believes it would be better to include
CM as its own defined delivery system under the 1999 Revised Code.

c. The Independent Checking Engineer (“ICE”) concept is introduced. The
ICE provides “independent professional peer review of significant
engineering and architectural design decisions made by the architect-
engineers providing design services for DB, DBOM, and DBFOM
contracts awarded under this Article.”® The rationale for using an ICE is
to provide a quality check on projects where design and construction are
consolidated under one contract. The Project co-directors believe this
quality check is important to maintain public confidence in single contract
procurements for both design and construction.

' 1999 Revised Code §§ 5.101(4)-(7).
2 CM At Risk is discussed in the commentary to 1999 Revised Code § 5.101(4).
3 1999 Revised Code § 5.101(9).
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“Infrastructure Facility” is defined expansively.® It includes “government
office buildings; schools; courthouses; jails; water treatment plants,
collection systems, and pumping stations . . . public roads and streets;
highways . . .”® and numerous other works constructed by AGC members.
Effectively, the ABA intends for the 1999 Revised Code to apply to
virtually all non-federal government construction work in the United
States.

1999 Revised Code § 5.201—Project Delivery and Source Selection Methods

a.

b.

AGQC believes a definition of CM should be added under this section.

1999 Revised Code § 5.201(2) is a crucial provision. This provision

authorizes a government official to select a particular project delivery .
system—DBB DB, DBOM, or DBFOM-—on virtually any project.*
The specific relevant text reads: “Unless otherwise authorized by law, all

[State] [Agency] [City] [Town] [County] [Authority] [District] contracts
relating to the provision of infrastructure facilities and/or services shall be
awarded as provided in section 5.201(4) by competitive sealed bidding,
competitive sealed proposals, or the qualifications based selection process
for architect-engineer and land surveying services . . .”’

1999 Revised Code § 5.201(4),% Commentary,’ uses the term “fair and
open competition” as the benchmark of public procurement. This is in
contrast to the Federal language that uses the term “full and open
competition.”!? While the use of “fair” versus “full” may seem trivial, it is
conceivable that “full” creates a legally heightened level of competition.
AGC chapters may wish to examine the standard of competition currently
applied in their states. '

1999 Revised Code § 5.201(4), Commentary paragraph (12), assumes
“Construction Management At Risk” as a variant of DBB. AGC believes
this language is misleading and should be changed to provide express,
separate recognition of CM At Risk. AGC supports a definition of CM At
Risk under 1999 Revised Code §§ 5.101 and 5.201(1).

1999 Revised Code § 5.201(3), Commentary paragraph (12), states as an
objective intent of the Project “. . . to provide procurement officials with

41999 Revised Code § 5.101(10).

S1d.

¢ Exceptions are provided for “Small Purchases”, “Sole Source Procurement[s]”, and “Emergency

Procurements”. 1999 Revised Code § 5.201(2)(a)-(c).
7 1999 Revised Code § 5.201(2).
$ Please note that the project co-directors have listed two consecutive sections as § 5.201(4). This typo will

be remedied. To reduce confusion, I have not renumbered either section.
® 1999 Revised Code § 5.201(4), Commentary (1) & (2).
1910 U.S.C. § 2304 and 41 U.S.C. § 253.



the flexibility to examine different configurations of the portfolio of
existing and proposed infrastructure facilities, using budget constraints
and project delivery methods as variables in the procurement planning
process.” This language, read consistently with language in 1999 Revised
Code §§ 5.201(2) and 5.202(1), indicates that Project co-directors intend
to provide procurement officials with substantial latitude to determine
which project delivery system to apply on a project-by-project basis.

1999 Revised Code § 5.201(4)(a) indicates that A/E selections will
continue to be qualifications-based selections.

1999 Revised Code § 5.201(4)(b) states: “Construction contracts shall be
awarded by competitive sealed bidding, as set forth in Section 5-203
(1)(b), except as otherwise provided in Section 5-201 (2).” Prior to
reading Section 5-201(2), this provision appears to provide a significant
endorsement of DBB as applied to construction procurements. However,
as discussed above at paragraph IILb., there are few inherent limits on
when government officials may use DB or other delivery systcms.“

1999 Revised Code § 5.201(4), Commentary paragraph (2), states:
“Subsection (1) [of section 5.201] establishes competitive sealed bidding
as the preferred method of procurement.” Section 5.201(1) does not
contain any language that specifies or implies that competitive sealed
bidding is the preferred method of procurement. As discussed above at
paragraph IILg., § 5.201(4)(b) establishes a preference for competitive
sealed bidding for construction contracts; however, this preference is not
binding and procurement officials may choose to disregard it if they
believe an alternative delivery system is more appropriate.'?

1999 Revised Code § 5.201(4)(d) requires that DB services be procured by
competitive sealed proposals.

The absence of a CM At Risk definition under 1999 Revised Code § 5.201
is concerning. The 1999 Revised Code considers all CM a variant of
DBB."? At present, it is completely unclear how CM services are to be
procured (competitive sealed bidding, competitive sealed proposals,
qualifications-based selection, or some combination). Definitions for CM,
CM At Risk, and CM Agency should be added.

: ; See also discussion infra at paragraph IV.

1999 Revised Code § 5.201(4), Commentary (2)(12), provides in pertinent part: “There are numerous
o.ccasions, however, where the integration of design with construction (Design-Build) ... . offers such
significant quality, cost, and time benefits to government, to taxpayers, and to ratepayers, that prudent
procurement officials have little choice but to carefully consider the potential impact of these methods on
government’s ability to plan and deliver a portfolio of projects within budget constraints.”

P 1d.




IV. 1999 Revised Code § 5.202—Responsibility for. Selection of Project Delivery
Methods For Infrastructure Related Facilities and Services.

a.

1999 Revised Code § 5.202(1) provides authority to states to promulgate
regulations. Under section 1999 Revised Code § 5.202(1)(b), a state’s
“Chief Procurement Officer” or equivalent is authorized to “select the
appropriate project delivery method for a particular project.”'* In other

words, the 1999 Revised Code authorizes adopting states to

promulgate specific regulations that describe when each project
or prohibited.”” Recall

delivery system is discretionary, mandatory, or p
that under 1999 Revised Code § 5.201(2), there is no bar to using any

particular project delivery system on any particular project. It is the
regulatory process that will place any—or no—limits on the use of any
particular project delivery system for any government project constructed
under a 1999 Revised Code jurisdiction. Also keep in mind that the 1999
revised Code authorizes one procurement scheme for all
“Infrastructure Facilit[ies].” which specifically includes buildings,
highways, wastewater treatment plants, and virtually every other type

of government project AGC members construct.'® The 1999 Revised
Code does not authorize a separate procurement process or triggering

threshold for building and highway construction. For those states that
adopt the 1999 Revised Code, the rules of the game will likely be as

follows:

I. Following Code enactment into law, the appropriate state
procurement agency will be tasked with drafting implementing
regulations.

2. The state procurement agency will seek industry input in drafting

implementing regulations.

3. The rulemaking will take place over a period of months. Public
notice and comment rules should apply.

4. New procurement rules will be promulgated.

1999 Revised Code § 5.202(c) requires the state to describe bonding and
insurance that will apply to each “project.”17 This assumes that state
regulators will establish bonding and errors & omissions insurance
requirements for each project delivery system (e.g., design-build). How
these regulations are adopted will significantly impact whether a firm is

141999 Revised Code §§ 5.202(1)(a) & (b).

13 AGC recommends its textbook Project Delivery Systems for Building Construction (1997) to those who
seek a thorough analysis of the benefits and challenges of the major delivery systems.

1 1999 Revised Code § 5.101(10).

17 The 1999 Revised Code likely means “project method” instead of “project.” It is obviously impossible to
promulgate a bonding and insurance requirement for a specific project that is not yet ascertained.
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VII.

qualified to lead a project. The bonding and insurance provisions under
the 1999 Revised Code'® are substantially the same as those under the
1979 Code.”

1999 Revised Code § 5.202(e) requires the state to “execute and include in

. the contract file a written statement setting forth the facts which led to the

selection of a particular project delivery for each project.” This is a
positive statement and should provide a safeguard against arbitrariness or
political misconduct during the selection process.

The commentary to 1999 Revised Code § 5.202 elaborates on the policies
supporting expansion of alternative delivery systems for public
construction projects. This commentary is confusing and should be
deleted in full. The term “Construction Manager At Risk” should be
defined under 1999 Revised Code §§ 5.101 and 5.201(1). Any
commentary substituted under this provision should be limited to matrix
format and describe appropriate use parameters for specific project
delivery systems.

1999 Revised Code § 5.203—Design-Bid-Build (“DBB”)

This provision is substantially the same as corresponding 1979 Code text. 20
Under this provision, A/E selection is qualifications based, analogous to the
Brooks Act, and construction contractor selection is competitive sealed bid.

There are no surprises here.

1999 Revised Code § 5.204—Operations and Maintenance Services

AGC has no comment on language under this section.

1999 Revised Code § 5.205—Competitive Sealed Proposals for Design-Build
(“DB”), Design-Build-Operate-Maintain (“DBOM?”), Design-Build-Finance-
Operate-Maintain (“DBFOM”) Services

a.

1999 Revised Code § 5.205(1) mandates a competitive sealed proposal
process for DB.

Proposals are to be evaluated based on criteria specified in the solicitation.
The 1999 Revised Code provides: “Only criteria disclosed in the
solicitation may be used to evaluate the items bid or proposed.” This

18 «part C—Bonds, Insurance, Guarantees.”
191979 Code §§5-301—303. The Code itself has no material differences from the Federal Miller Act. The
1999 Revised Code establishes additional security requirements for the new project delivery systems it
3(}Jthonzes (e.g., DB, DBOM, DBFOM).
;‘ 1979 Code §3-202.

1999 Revised Code, § 5.205(1), Commentary (2).




language is similar to language in the Federal Acquisition Regulation
(‘4F AR”)-22

c. 1999 Revised Code § 5.205(2)—Request for Proposals

1. 1999 Revised Code § 5.205(2) requires the public owner to include
“Schematic Design Requirements” in its RFP and the proposer to
include “Design Development Documents” in its proposal.?
Requiring proposals to include 30% design documents will add
significant cost to DB competitions. This requirement may also
increase delivery time.

2. Notions of fundamental fairness and sound public policy favor
payment of a stipend to unsuccessful proposers who submit
proposals including 30% design documents. Not providing a
stipend would result in de facto limits on competition for
government projects.

3. AGC supports the AIA-AGC “Two-Phase Selection Process” for
DB procurements.* RFP language in this section should be
consistent with the AIA-AGC language.

4, Draft Commentary under this section should be deleted.
d. 1999 Revised Code § 5.205(5)—Evaluation Factors

1. This section does not provide an adequate legislative framework.
A major industry concern under Federal negotiated procurement
rules is the lack of specificity required in the solicitation
concerning the relative importance of evaluation factors.”’> AGC
anticipates significant litigation over the next several years as
courts decipher the Federal rules. To avoid this circumstance
under the 1999 Revised Code, AGC recommends deleting the
language currently under 1999 Revised Code § 5.205(5) and

. replacing it with the following new language:

“The Request for Proposals shall state the relative importance of
all evaluation factors in clear terms. Each evaluation factor that
accounts for five percent or more of the total award shall be
described in the solicitation as accounting for between 5%-15%;

2 See Far Part 15.305(a).
2 The 1999 Revised Code considers schematic design completion at 5% design completion and design

development completion at 30% design development. ' 1999 Revised Code § 5.205(5), Commentary.

* 414-AGC Recommended Guidelines for Procurement of Design-Build Projects in the Public Sector, at 9-
12 (January 1995). Full document reprinted infra at Appendix A. ,

2 FAR Part 15.304(d)-(e). :



1'6%—25%; 26%-35%; 36%-45%; 46%-55%; or more than 55% of
the total award.”

2. The first Commentary paragraph under this section should be
deleted.

3. The second Commentary paragraph under this section is more
relevant to 1999 Revised Code § 5.205(2). If it is kept, it should
be moved under § 5.205(2).

e. 1999 Revised Code § 5.205(6)—Discussion with Responsible Offerors
and Revisions to Proposals

The language under this section is confusing and, when read in
conjunction with the Commentary under this section, leads to the
conclusion that offerors may not be treated equally. For example, this
section mandates that offerors be accorded “fair and equal treatment with
respect to any opportunity for discussion and revision of proposals . . .”
Although this seems reasonable, two problems arise.

First, Commentary paragraph (2) under this section introduces a new
term—"“negotiations”—in explaining what constitutes “fair and equal
treatment.” Specifically, Commentary paragraph (2) states that “[f]air and
equitable treatment of competitors dictates that negotiations be conducted
in accordance with ethical business standards . . .” (Emphases added.)
This raises the following questions:

1. Is a “discussion” a different process from a “negotiation”?%

2. Does “ethical business standards” mean that all offerors must be
treated equally? Not equally?

3. Are there two different standards that are capable of being applied
under the Code?

Second, What is the intended standard of review?
These issues may seem trivial, however, under the federal negotiated

procurement rules, “discussions” and “negotiations™ specifically provide
discretion to contracting officers with respect to the “scope and extent of

% The FAR expressly treats “discussions” and “negotiations™ synonymously. FAR Part 15.306(d). There
is no express intention under the 1999 Revised Code. If this is the intention, the language should expressly
so provide.




. . 927
discussions™’ for each offeror so long as they do not “[flavor[] one
offeror over another.”?*

AGC encourages adoption of a straightforward standard of review for
discussions. Under the “Two-Phase Selection Process,” the owner’s
selection team spends a fixed amount of time with each of the most highly
rated offerors. This process accommodates fundamental fairess while
affording a meaningful opportunity for the owner’s team to explore
relevant issues with each proposer.”

f. 1999 Revised Code § 5.205(7)—Award
This section requires a written document in file explaining the contracting
officer’s rationale as to why the awardee’s proposal is most advantageous
to the government. There is no similar requirement applicable to federal
procurements. AGC supports this requirement as a positive safeguard .

against arbitrariness and misuse of political influence during the selection
process.

VIL 1999 Revised Code § 5.206—Provisions Specific to Design-Build (“DB”)
Services

This section currently has no text. AGC recommends adopting the ATA-AGC
“Two-Phase Selection Process” as described in 414-AGC Recommended
Guidelines for Procurement of Design-Build Projects in the Public Sector.*

IX. 1999 Revised Code § 5.207—Provisions Specific to Design-Build-Operate-
Maintain Services (“DBOM”)

AGC has no comment under this section.

X. 1999 Revised Code § 5.208—Provisions Specific to Design-Build-Finance-
Operate-Maintain Services (“DBFOM”)

AGC has no comment under this section.
XI. 1999 Revised Code § 5.301—Bid Security
AGC supports the language in this section.

XII. 1999 Revised Code § 5.302—Contract Performance and Payment Bonds

7 FAR Part 15.306(d)(3).

* FAR Part 15.306(e)(1).

¥ Supranote 24 at 11.

3 See Appendix A to this memorandum.



AGC supports the language in this section, pending the following clarifications:

a. 1999 Revised Code § 5.302(1)(a) inserts the term “construction” immediately
preceding the term “price.” Why?

b. 1999 Revised Code § 5.302(1)(b) inserts the term “construction” immediately
preceding the term “work.” Why?

;:. 1999 Revised Code § 5.302(2) deletes the term “contract” immediately
preceding the term “price” and inserts the phrase “of construction”
immediately following the term “price.” Why?

XHI. 1999 Revised Code § 5-303—Bond Forms and Copies

AGC supports the language under this section.
XIV. 1999 Revised Code § 5-304—Errors & Omissions Insurance

AGC reserves the opportunity to comment on the language under this section.
XV. 1999 Revised Code § 5-305—Other Forms of Security

AGC has no comment on the language under this section.

XVIL. 1999 Revised Code § 5-401—Contract Clauses and Their Administrgtion

AGC reserves the opportunity to comment on the language under this section.-

XVIL. 1999 Revised Code § 5-402—Fiscal Responsibility
AGC reserves the opportunity to comment on the language under this section.
XVIIL. Conclusion |

Please contact me with your follow up by one of the following:

e E-mail: haired@agc.org
e Phone: (202) 383-2713
s Fax: (202) 347-4004.

Thank you in advance for your interest and review.

Sipcerely,
.

irk Haire
Director, Building Division
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Second Discussion Draft
ARTICLE 5 - PROCUREMENT OF INFRASTRUCT URE SERVICES

Construction, Architect-Engineer, Land Surveying, Operations and |
Maintenance, Finance

Part A-Definitions
5-101 Definitions |

(1) Architect-Engineer and Land Surveying Services are those professional services
within the scope of the practice of architecture, professional engineering, or
land surveying, as defined by the laws of this State.

COMMENTARY:
This definition was incdluded in the 1979 Model Procurement Code as Section 5-101 (1).

(2) Construction means the process of building, altering, repairing, improving, or
demolishing any public structure or building, or other public improvements
of any kind to any public real property. It does not include the routine
operation, routine repair, or routine maintenance of existing structures,

buildings, or real property.

COMMENTARY:
This definition is new to Article 5 of the Model Procurement Code, and is added to permit Article 5 to stand alone. This

definition can also be found in Section 1-201 (4) of the 1979 Model Procurement Code.

(3) Cost-Reimbursement Contract means a contract under which a contractor is
reimbursed for costs which are allowable and allocable in accordance with
the contract terms and the provisions of this Code, and a fee, if any.

COMMENTARY: .
This definition is new to Article 5 of the Model Procurement Code, and is added to permit Article 5 to stand alone. This

definition was included in the 1979 Model Procurement Code as Section 3-101(1).

(4) Design-Bid-Build (“DBB”) means a project delivery method in which the
procuring agency sequentially awards separate contracts for architect-
engineer services to design the project and a second contract to build the

project according to the design.

COMMENTARY: ‘
This definition is new to the Model Procurement Code, although Design-Bid-Build (“DBB") is a proven, commonly used

public procurement method throughout the United States. Included within the concept of Design-Bid-Build (“DBB") isa
widely used variation of DBB known as Construction Management At-Risk, in which the timing of the award of the
construction portion of the project occurs prior to the completion of the design. With both the contractor and the designer
under cantract prior to the campletion of design, the contractor’s scope of work typically indudes cooperating with both
the Owner and the designer in the finalization of the design and completing the project in accordance with scope, quality,
time, and competitively established price constraints. The contractor assumes a general obligation to properly complete
the project at the price and per the schedule, and is called a Construction Manager (“CM”) At-Risk. The 'mtent of the
Code is to permit the [State] [Agency] [City] [Town] [County] {Authority] [District] to employ Construction Management
At-Risk or DBB, based upon the authority contained in Section 5-203.
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(5) Design-Build (“DB”) means a delivery method in which the procuring agency
enters into a single contract for design, and construction of an infrastructure

facility.

COMMENTARY:
This definition is new to the Model Procurement Code. Design-Build is a viable alternative to sequential design-bid-build

and construction management at risk methods. Design-Build can be a productive, competitive alternative to DBB and
CM At Risk when the government has established the functional requirements (or design criteria) of a project. The Model
Procurement Code defines these “functional requirements” or “design criteria” as Schematic Design Requirements (see

Section 5-101 (18)).

(6) Design-Build-Finance-Operate-Maintain (“DBFOM”) means a delivery method
in which the procuring agency enters into a single contract for design,
construction, finance, maintenance, and operation of an infrastructure facility
and/or infrastructure service over a contractually defined period. No [State]
[Agency] [City] [Town] [County] [Authority] [District] funds are
appropriated to pay for any part of the services provided by the DBFOM
contractor during the franchise period.

COMMENTARY:
This definition is new to the Model Procurement Code. DBFOM is another proven delivery method, in common use

throughout the world, and in American antiquity. In addition to the integration of design with construction (as
accomplished with the Design-Build method), DBFOM integrates long term operation and maintenance, as well as project
finance, into a single competition. DBFOM also depends on the prior establishment by the government of the functional
requirements of a project. Note the distinctions between the definition of DBFOM and DBOM. In DBFOM, no agency
funds are appropriated to pay for any part of the services provided by the contractor during the franchise period. This
distinction is an important one in the statutory scheme, since the government RFP process is structured on the premise
that proposers will be required to finance the project, without any expectation of state appropriation. This project
delivery method should be very carefully and very sparingly used by government. DBFOM makes practical sense only
where the government has made a preliminary determination that project revenues are sufficient, over the length of the
proposed contract, to reasonably cover development and operation costs. -

(7) Design-Build-Operate-Maintain (“DBOM") means a delivery method in which
the procuring agency enters into a single contract for design, construction,
maintenance, and operation of an infrastructure facility and/or infrastructure
service over a contractually defined period. All or a portion of the funds
required to pay for the services provided by the DBOM contractor during the
franchise period are either appropriated by the [State] [Agency] [City] [Town]
[County] [Authority] [District] prior to award of the contract or secured by
the [State] [Agency] [City] [Town] [County] [Authority] [District] through
fare, toll, or user charges.

COMMENTARY:
This definition is new to the Model Procurement Code. DBOM is another proven delivery method, in common use

throughout the world, and in American antiquity. In addition to the integration of design with construction (as
accomplished with the Design-Build method), DBOM integrates long term operation and maintenance into a single
competition. DBOM also depends on the prior establishment by the government of the functional requirements of a
project. Note the differences in the definition of DBOM from that of DBFOM. Projects which are partially or completely
funded by direct public appropriations or by publicly imposed user charges, fares, or tolls are defined in the Code as

DBOM projects.

(8) Design Development Documents means drawings and other design related
documents, as set forth in a Request for Proposal, which are sufficient to fix
and describe the size and character of an infrastructure facility as to
architectural, structural, mechanical and electrical systems, materials, and
such other elements as may be appropriate to the project delivery method in
use.

COMMENTARY:
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This definition is new to the Model Procurement Code. The Code requires that Design Development Documents be
solicited in all Requests for Proposals which usé Design-Build, Design-Build-Operate-Maintain, and Design-Build-
Finance-Operate-Maintain procurement methods. See, Section 5-205 (2). Competing submissions of Design Development
secuDoqme;;sosrepmsent the competitive point at which competitive sealed proposals are evaluated by government. See,

on 3

(9) Independent Checking Engineer (“ICE”) services are additional architect-engineer
services provided by a Design-Build, Design-Build-Operate-Maintain, or
Design-Build-Finance-Operate-Maintain contractor to the [State] [Agency]
[City] [Town] [County] [Authority] [District], the purposes of which are (1) to
provide independent professional peer review of significant engineering and
architectural design decisions made by the architect-engineers providing
design services for DB, DBOM, and DBFOM contracts awarded under this
Article, and (2) to provide an independent check on the proper
implementation of the design during construction, start-up, and operation.

COMMENTARY:

This definition is new to the Model Procurement Code, and is applicable to projects in which the design functionis .
integrated with one or more of the construction, operations, and finance functions. The purpose of the ICE is to provide
the [State] [Agency] [Qt¥] [{Town] [County] [Authority] [District] with an independent professional peer review of key
elements of the design of major public infrastructure facilities, in circumstances appropriate to the particular project. See,
Section 5-205 (5). The ICE’s function is not to conduct 2 second design alongside the designers of record, to froper
implementation of the design during construction, nor to diffuse the obvious benefits of integrating the design an
construction (and other) functions through the DB, DBOM, and DBFOM project delivery mggds.‘ Rather, the ICE’s
purpose is to provide the government with independent professional advice and assurance that key elements of the
project are consistent with the functional description in the RFP and with the common law standard of professional care.
The Code requires that the ICE be provided by the awardee for several reasons. First, the éxperience and qualifications of
the ICE in performing the checking function is made an evaluation factor by 5-205 (5). Each offeror has every incentive to
select a highly qualified ICE, in whom both the government and the proposer are likely to have confidence. Second, for
many DBOM and DBFOM projects (and some DB projects), financing institutions, sureties, and insurers, are almost .
certain to require the successful offeror to provide servicés similar to that of the ICE, at the contractor’s expense. The ICE
provisions of the Code would permit and encourage efficiendies in these activities.

(10 Infrastructure Facility means the collection of buildings, structures,
pipes, equipment, controls, telecommunications, and ancillary systems which
provide infrastructure services to the public. Examples include government
office buildings; schools; courthouses; jails; water treatment plants,
distribution systems, and pumping stations; wastewater treatment plants,
collection systems, and pumping stations; solid waste disposal plants,
incinerators, landfills, and related facilities; public roads and streets;
highways; public parking facilities; public transportation systems, terminals,
and rolling stock; airport, rail, and water port structures, terminals, and
equipment.

COMMENTARY:

This definition is new to the Model Procurement Code.

(11) Infrastructure Service means those basic services made available by
the [State] [Agency] [City] [Town] [County] [Authority] [District] for regular
access or use by the public, including, but not limited to, drinking water;
wastewater/sewage collection and treatment; solid waste collection,
treatment, and disposal; operation of public streets, highways, rail, bus, air
and port transportation systems.

COMMENTARY:
This definition is new to the Model Procurement Code.
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(12) Invitation for Bids means all documents, whether attached or
incorporated by reference, utilized for soliciting bids.

COMMENTARY:
This definition is new to Article 5 of the Model Procurement Code, and is added to permit Article 5 to stand alone. See,

Article 3-101 (3) for the same definition.

(13) Operation-and-Maintenance (O&M) service means a project delivery
method whereby the procuring agency enters into a single contract for the
operation and maintenance of an existing infrastructure facility or
infrastructure service.

COMMENTARY: ‘

This definition is new to the Model Procurement Code. Contracts for operations and maintenance services offers
governments flexible alternatives to utilize competitive procurement processes to combine initial strategies for delivering
an infrastructure facility with long-term strategies to operate and maintain either new or existing facilities. Design-Bid-
Build or Design-Build can be followed by an operations and maintenance procurement to provide for the overall delivery

of an infrastructure facility and service. Many governments will continue to produce new facilities using either the
Design-Bid-Build or Design-Build project delivery method, followed by long term operations and maintenance directly by
public employees. The code gives procurement officials the flexibility to use competitive sealed bidding to aca:ﬂre altora
portion of the supplies and services required to maintainand operate infrastructure facilities. Negotiation with bidders

after the receipt and opening of bids is not permitted. Award is made based strictly on the criteria set forth in the
Invitation for Bids.

(14) Purchase Description means the words used in a solicitation to
describe the supplies, services, or construction to be purchased, and includes
specifications attached to, or made a part of the solicitation.

COMMENTARY: .
This definition is new to Article 5 of the Model Procurement Code, and is added to permit Article 5 to stand alone. See,

Article 3-101 (4) for the same definition. o

(15) ' Request for Proposals means all documents, whether attached or
incorporated by reference, utilized for soliciting proposals.

COMMENTARY: ,
This definition is new to Article 5 of the Model Procurement Code, and is added to permit Article 5 to stand alone. See,

Article 3-101 (5) for the same definition.

(16) Responsible Bidder or offeror means a person who has the capability
in all respects to perform fully the contract requirements, and the integrity
and reliability which will assure good faith performance. -

COMMENTARY:
This definition is new to Article 5 of the Model Procurement Code, and is added to permit Article 5 to stand alone. See,

Article 3-101 (6) for the same definition.

(17) Responsive Bidder means a person who has submitted a bid which
conforms in all material respects to the Invitation for Bids.

COMMENTARY:
This definition is new to Arti¢le 5 of the Model Procurement Code, and is added to permit Article 5 to stand alone. See,

Article 3-101 (7) for the same definition.

(18) Schematic Design Requirements means the [State’s] [Agency’s]
written description of the infrastructure facility or service to be procured
under this Article, including required features, functions, characteristics,
qualities, and properties; the anticipated schedule for implementation; and
estimated budgets (as applicable to the specific procurement) for design,
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construction, operation and maintenance. The Schematic Design
Requirements may include, as appropriate, drawings and other documents
illustrating the scale and relationship of required features, functions, and
characteristics of the project. '

COMMENTARY: ;

This definition is new to the Model Procurement Code. The Code requires that Schematic Design Requirements be set
forth in all Requests for Proposals which solicit offers using the Design-Build, Design-Build-Operate-Maintain, and
Dsign-Build-%mna-Opente-Mamhm procurement methods. See, Section 5-205 (2). The government’s statement in the
RFP of Schematic Design Requirements provides the starting point from which offerors will prepare competitive sealed
proposals for evaluation and award by the government. See, Section 5-205. The Code does not attempt to inflexibly -
define the content of Schematic Design Requirements, because the specifics of each project will vary. The intent of the
Code, however, is that government prepare a functional description that sets forth only the essential features of each and
every project, including the anticipated schedule, and the estimated budget for design, construction, operation, and :
maintenance. One central goal of the integrated procurement methods ~ DB, DBOM, and DBFOM - is to permit the
government to use the competitive process to test for higher quality, lower price, quicker delivery through the integration
of two or more of the design, construction, and operation, and finance functions. To the extent the government’s
Schematic Design Requirements go beyond functional description into particular design, construction, finance, or
operational requirements, the scope and the intensity of this competition is compromised, to the detriment of both
government and offerors. For example, “Design-Build” competitions in which the Schematic Design ts
already include all major design dedisions should be avoided as a mis-use of the Design-Build procurement method.
Such competitions are fairly described as “Detail-Build”, involving little innovation, little integration of the design and
construction functions, and in which price is negotiated, when a lump sum sealed bid should be a freferred by the
government. See, Section 5-203 (1). In addition, “Detail-Build” procurements split the professional design function
between government and the contractor, an allocation that leads to confusion and disputes over liability for design,
construction, and performance problems. The Code encourages government (1) to prepare Schematic Design
Requirements for each project before a procurement method is selected, and (2) to procure the design function from a
single entity (by separate contract in Design-Bid-Build, or integrated with other functions in DB, DBOM, or DBFOM).

(19) In this article, Services means the furnishing of labor, time,
equipment, materials, or effort by a contractor in the design, delivery, finance,
operation, or maintenance of an infrastructure facility or infrastructure
service. This term shall not include employment agreements or collective
bargaining agreements.

COMMENTARY:
This definition is new to Article 5 of the Model Procurement Code, and is added to permit Article 5 to stand alone. See,

Article 1-101 (19) for the same definition.

This Section only defines terms with special meanings that are peculiar to this Article. Other terms having special
meanings that are used both in this Article and in other Articles of this Code are defined in Section 1-301 (Definitions).

DEFINITIONAL CROSS-REFERENCES:

“Change Order" . Section 1-301(2)
"Chief Procurement Officer" Section 1-301(3)
“Contract"” Section 1-301(5)
"Contract Modification” Section 1-301(6)
"Contractor” Section 1-301(7)
“Data” Section 1-301(8)
"Designee” Section 1-301(9)
“May" Section 1-301(3314)
“Person” Section_1-301(15)
“Procurement” Section 1 -301(16)
“Procurement Officer” Section 1-301(17)
“Public Notice” Section  1-301(18)
“Purchasing Agency” Section_1-301(19)
“Regulation” ' Section _1-301(20)
"Services” Section_1-301(21)
“Shall” ____Section__1-301(22)
‘Rerson— Seetion—1-3013H
“Procurement™ Seetiop—1-30115}
“Rrocurentent-Offices™ Seetion—1-30H163
bl o N o imo A ooan st Csniads 12010
PurchasingAgeney a—1-30135
“R lation™ Seation—1-301383

—<eg
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“Shali®  Section—130120) - I
"Specification Section 4-101

Supplies” ___ Section 1-301(24)

A Sacion 13006

Part B - Contracting for Infrastructure Related Services -

5-201 Project Delivery and Source Selection Methods

(1)  As further provided in this Article, the following delivery methods are
authorized for the procurement of infrastructure related services in this [State]
[Agency] [City] [Town] [County] [Authority] [District]:

(@)  Design-Bid-Build.

COMMENTARY
Not included in the definition of Design-Bid-Build is a third variation known as Construction Management (Agent) or

(Not At Risk). In this delivery strategy, the services of a Construction Manager are procured separately by the [State]
{Agency] [City] [Town] {County] [Authority] [District] to act as the [State’s] [Agency’s] [Owner’s] agent in the
management of design and construction process. The CM (Agerit) typically does not contract directly with the architect-
engineer or the construction contractor, for whose acts the CM (Agent) is not at risk to the [State] [Agency] [City] [Town]
{County] [Authority] [District). Procurement of Construction Management (Not At Risk) services would typically be

treated as set forth in Article 3.

(b)  Operations and Maintenance.

(©  Design-Build. |

(d)  Design-Build-Operate-Maintain.

(e)  Design-Build-Finance-Operate-Maintain.

(2)  Unless otherwise authorized by law, all [State] [Agency] [City] [Town]
[County] [Authority] [District] contracts relating to the provision of
infrastructure facilities and/or services shall be awarded as provided in Section
5-201 (4) by competitive sealed bidding, competitive sealed proposals, or the
qualifications based selection process for architect-engineer and land surveying
services, except as provided in:

(a)  Section 3-204 (Small Purchases);
(b)  Section 3-205 (Sole Source Procurement); and
(0  Section 3-206 (Emergency Procurements).

(3)  Nothing in this article shall be construed to require that the [State]
[Agency] [City] [Town] [County] [Authority] [District] contract for the
provision of infrastructure services.

(4)  Participation in the preparation of Schematic Design Requirements for a
project shall not disqualify a firm from participating as a member of a
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proposing team in a Design-Build, Design-Build-Operate-Maintain, or
Design-Build-Finance-Operate-Maintain procurement.

COMMENTARY:

(4)) The purpose of this Part is to provide procurement officials with adequate autharity to conduct procurement
transactions by fair and open competition under varying market conditions in order to satisfy public needs for
infrastructure related supplies, services, and construction at the most economical prices. ‘

@ Fair and open competition s a basic tenet of public procurement. Such competition reduces the opportunity for
hidden favoritism, and inspires public confidence that contracts are awarded equitably and economically. Since the
marketplace is different for various supplies, services, and construction, this Code authorizes a variety of source selection
techniques designed to provide the best competition for all types of procurements. It also permits less formal competitive
procedures where the amount of the contract does not warrant the expense and time otherwise involved. Competitive
sealed bidding (Section 3-202), competitive sealed proposals (Section 3-203), simplified, small purchase procedures
(Section 3-204), and competitive selection procedures for certain services (Section 3-207), therefore, are recognized as valid
competitive procurement methods when used in accordance with the criteria and conditions set forth in this Article, =
an Subsection (2) lists sole source procurements (Section 3-205), as an exception to other methods only when it is
determined in writing that there is only one source for the required supply, service, or construction item,

(12) Subsection (3) confirms that this Article does not compel government procurement officials to use any one of
these methods in delivering infrastructure services and /or facilities. Rather, this article relates only to those elements of
infrastructure facilities and services that government has determined to procure competitively by contract. The likely
scenario is that a very high percentage of infrastructure facilities will continue to be delivered through project delivery
methods that allow government to exercise step by step control over the specific content of the design package (e.g.
Design-Bid-Build, Construction Management At-Risk). This factor leads many to condlude that Design-Bid-Build (and
variants thereof) will continue to prevail as a basic procurement vehicle for capital project development, followed by
direct agency operation and maintenance.

There are numerous occasions, however, where the integration of design with construction (Design-Build), or
design with construction and operations (Design-Build-Operate), or design with finance, construction, and operations
(Design-Build-Finance-Operate-Maintain) offers such significant quality, cost, and time benefits to government, to
taxpayers, and to ratepayers, that prudent procurement officials have little choice but to carefully consider the potential
impact of these methods on government’s ability to plan and deliver a portfolio of projects within budget constraints. The
factors that are likely to drive procurement officials include new technologies, improved materials, new engineering
methods, new construction techniques, and improved operations and maintenance strategies. The intent of the Revised
Caode is to provide procurement officials with the flexibility to examine different configurations of the portfolio of existing
and proposed infrastructure facilities, using budget constraints and project delivery methods as variables in the

procurement planning process.

(4)  Source Selection Methods Assigned to Project Delivery Methods.

(@)  Architect-engineer and land surveying services shall be procured
using the qualifications based selection process set forth in Section 5-203
(1)(a), except as authorized by Section 5-201 (2).

(b)  Construction contracts shall be awarded by competitive sealed
bidding, as set forth in Section 5-203 (1)(b), except as otherwise provided

in Section 5-201 (2).

COMMENTARY: ,
1 Competitive sealed bidding is a commonly used method for acquiring supplies, services, and construction for

public use. This method does not indude negotiations with bidders after the receipt and opening of bids. Award is to be

made based strictly on the criteria set forth in the Invitation for Bids.
(V] Subsection (1) establishes competitive sealed bidding as the preferred method of procurement.

(¢  Contracts for operations and maintenance services shall be
awarded by competitive sealed bidding, as set forth in Section 5-204,
except as otherwise provided in Section 5-201 (2).

(d)  Design-Build services shall be procured by competitive sealed
proposals, as set forth in Section 5-205 and 5-206.
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(e)  Design-Build-Operate-Maintain services shall be procured by
competitive sealed proposals, as set forth in Section 5-205 and 5-207.

()  Design-Build-Finance-Operate-Maintain services shall be procured
by competitive sealed proposals, as set forth in Section 5-205 and 5-208.

5-202 Responsibility for Selection of Project Delivery Methods For
Infrastructure Related Facilities and Services.

(1) . The [Policy Office] [State] [Agency] [City] [Town] [County] [Authority]
[District] shall promulgate regulations providing for the project delivery
methods listed in Section 5-201. These regulations shall:

(a)  set forth criteria to be used in determining which project delivery
method is to be used for a particular project;

(b)  grant to the Chief Procurement Officer, or the head of the
Purchasing Agency responsible for carrying out the project, the discretion
to select the appropriate project delivery method for a particular project;

() describe the bond, insurance, and other security provisions
contained in Part C of this Article that apply to each project;

(d)  describe the appropriate contract clauses and fiscal responsibility
requirements contained in Part D of this Article that apply to each project;

and

()  require the Procurement Officer to execute and include in the
contract file a written statement setting forth the facts which led to the
selection of a particular project delivery for each project.

COMMENTARY:
(1) It is recognized that in addition to the project delivery methods listed in Section 5-201, the following variations
on the Design-Bid-Build method are being used for control and coordination of construction projects:

{a) Fast Track a single prime contractor (including a turnkey or design-build contractor);

(b) Construction Contract with a Guaranteed Maximum Price.
This Section of the Code authorizes the [State] [Agency] [City] [Town] [County] {Authority] {District] to issue appropriate
regulatory guidance for the use of these and other variations of the Design-Bid-Build method for infrastructure facilities
and services. A contract clause which simply requires separate prime contractors to cooperate and coordinate with each
other without a central planning and management coordinator is not considered an acceptable method of construction
management.
2) In addition, it is recognized that the specific terms in a Request for Proposal for Design-Build, Design-Build-
Operate-Maintain, or Design-Build-Finance-Operate-Maintain services will necessarily vary based upon the specific
finandial, engineering, architectural, and technological issues confronting a particular project. This Section of the Code
authorizes the [State] [Agency] [City] [Town] [County] [Authority] [District] to issue appropriate regulatory guidance in
the appropnate apphcahon of these methods to mfrastructure l’acxhues and semcs

5-203 Design-Bid-Build (“DBB")
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¢eX(1) The Design-Bid-Build project delivery method involves the sequential
procurement of architect-engineer services and construction services as set
forth in paragraphs (2) and (3) in this Section.

COMMENTARY:

The sequential use of professional design service contracts to produce complete design plans and specifications,
followed by the procurement of construction services using an Invitation for Bids and award based upon sealed bidsis a
proven, reliable method for the delivery of infrastructure facilities. Often described as the “traditional method”, in fact,
DBB is an historical outgrowth of earlier forms of public procurement dating back to the end of the nineteenth century,
when government procurement officials increasingly relied upon specialized consulting engineers in the emerging fields
of civil, mechanical, structural, and soils engineering to incorporate new technologies and methods into the design of
public buildings. This Section 5-203 preserves the traditional DBB procurement format. Paragraph 2 describes the
procurement of architect-engineer and land surveying services. Paragraph 3 describes the procurement of the
construction services using the design documents produced by the professional designers.

(2)  Architect-Engineer and Land Surveying Services

(@) _ &a——nPolicy. It is the policy of this [State] [Agency] [City] [Town]
[County] [Authdrity] [District] to publicly announce all
requirements for architect-engineer and land surveying services
and to negotiate contracts for architect-engineer and land
surveying services on the basis of demonstrated competence and
qualification for the type of services required, and at fair and

reasonable prices. -

(b)  Architect-Engineer Selection Committee. In the procurement of
architect-engineer and land surveying services, the Chief Procurement
Officer or the head of a Purchasing Agency shall encourage firms engaged
in the lawful practice of their profession to submit annually a statement of
qualifications and performance data. [The Chief Procurement Officer or
the head of a Purchasing Agency, the Procurement Officer, and [the State
Architect]] shall comprise the Architect-Engineer Selection Committee for
each architect-engineer and land surveying services contract over
[$100,000]. The Selection Committee for architect-engineer and land
surveying services contracts under this amount shall be established in
accordance with regulations promulgated by the [Policy Office] [State]
[Agency] [City] [Town] [County] [Authority] [District]. The Selection
Committee shall evaluate current statements of qualifications and
performance data on file with the [State] [Agency] [City] [Town] [County]
[Authority] [District], together with those that may be submitted by other
firms regarding the proposed contract. The Selection Committee shall
conduct discussions with no less than three firms regarding the contract
and the relative utility of alternative methods of approach for furnishing
the required services, and then shall select therefrom, in order of .
preference, based upon criteria established and published by the Selection
Committee, no less than three of the firms deemed to be the most highly

qualified to provide the services required.
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(© Negotiation. The Procurement Officer shall negotiate a contract
with the highest qualified firm for architect-engineer or land surveying
services at compensation which the Procurement Officer determines in
writing to be fair and reasonable to the [State] {Agency] [City] [Town]
[County] [Authority] [District]. In making this decision, the Procurement
Officer shall take into account the estimated value, the scope, the
complexity, and the professional nature of the services to be rendered.
Should the Procurement Officer be unable to negotiate a satisfactory
contract with the firm considered to be the most qualified, at a price the
Procurement Officer determines to be fair and reasonable to the [State]
[Agency] [City] [Town] [County] [Authority] [District], negotiations with
that firm shall be formally terminated. The Procurement Officer shall then
undertake negotiations with the second most qualified firm. Failing
accord with the second most qualified firm, the Procurement Officer shall
formally terminate negotiations. The Procurement Officer shall then
undertake negotiations with the third most qualified firm. Should the

Procurement Officer be unable to negotiate a contract at a fair and
reasonable price with any of the selected firms, the Procurement Officer
shall select additional firms in order of their competence and
qualifications, and the Procurement Officer shall continue negotiations in
accordance with this Section until an agreement is reached.

COMMENTARY
(1 This Section applies to procurement of all services within the scope of architecture, professional engineering, or

land surveying as defined by the laws of the State whether or not construction is involved. The language is unchanged
from that contained in the 1979 Model Procurement Code. See, Article, 5-501.

) The principal reasons supporting this selection procedure for architect-engineer and land surveying services are
the lack of a definitive scope of work for such services at the time the selection is made and the importance of selecting the
best-qualified firm. In general, the architect-engineer or land surveyor is engaged to represent the [State's] interests and
is, therefore, in a different relationship with the [State] {Agency} {City] [Town) [County] [Authority] [District] from that
normally existing in a buyer-seller situation. For these reasons, the qualifications, competence, and availability of the
three most qualified architect-engineers or land surveying firms are considered initially, and price negotiated later.

3 - It is considered more desirable to make the qualification selection first and then to discuss the price because
both parties need to review in detail what is involved in the work (for example, estimates of man-hours, personnel costs,
and alternatives that the architect-engineer or land surveyor should consider in depth). Once parameters have been fully
discussed and understood and the architect-engineer or land surveyor proposes a fee for the work, the recommended
procedure requires the [State] (Agency] [City] [Town] {County] {Authority] [District] to make its own evaluation and
judgment as to the reasonableness of the fee.

) If the fee is fair and reasonable, award is made without consideration of proposals and fees of other competing
firms. If the fee cannot be negotiated to the satisfaction of the [State] [Agency] [City] [Town] [County) {Authority]
{District], negotiations with other qualified firms are initiated. Thus price clearly is an important factor in the award of
the architect-engineer or land surveying services contract under this procedure. The principal difference between the
recommended procedure for architect-engineer and land surveyor selection and the procedures used in most other
competitive source selections is the point at which price is considered.

) If an enacting jurisdiction desires to use a different selection process, then it may consider the following

language:
"The Procurement Officer shall negotiate with the highest qualified firms for a contract for architect-engineer or
land surveying services at compensation which the Procurement Officer determines in writing to be fair and
reasonable to the [State] [Agency] [City] {Town] [County] [Authority] [District]. In making such determination,

the Procurement Officer shall take into account, in the following order of importance, the professional
competence of offerors, the technical merits of offers, and the price for which the services are to be rendered."

3) Construction Services
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(@)  Conditions for Use. Construction Contracts shall be awarded by
competitive sealed bidding except as otherwise provided in Section 3-201
(Methods of Source Selection).

COMMENTARY: .

(¢}] Subsection (3), although new to Article 5 of the Code, comprises the competitive sealed bidding language from
Article 3 of the 1979 Model Proairement Code.

v} Competitive sealed bidding is the commonly used method for acquiring construction services. This method
does not include negotiations with bidders after the receipt and opening of bids. Award is to be made based strictly on
the criteria set forth in the Invitation for Bids. .

(b)  Invitation for Bids, An Invitation for Bids (“IFB”) shall be issued and
shall include a purchase description, and all contractual terms and
conditions applicable to the procurement. :

(¢)  Public Notice. Adequate public notice of the Invitation for Bids shall
be given a reasonable time prior to the date set forth therein for the
opening of bids, in accordance with regulations promulgated by the
[Policy Office] [State] [Agency] [City] [Town] [County] [Authority]
[District]. Such notice may include publication in a newspaper of general
circulation a reasonable time prior to bid opening.

COMMENTARY: :
Public notice required by Subsection (c) should be given sufficiently in advance of bid opening to permit potential bidders
to prepare and submit their bids in a timely manner. It should include as a minimum the communication (by mailing or
otherwise) of Invitations for Bids to all parties on any applicable bidders mailing list. In many States, public notice will
also be given by newspaper publication. Because the adequacy of notice will, as a practical matter, vary from loclity to
locality and procurement to procurement, no attempt is made in Subsection (c) to define statutorily either a prescribed
method of notice-or the duration of its publication. However, the regulations should provide criteria and general
guidelines for the method and duration of public notice, including electronic means of providing public notice._Note that
€ G € LT - £ aNY [1tie aill & L5 d >
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(d)  Bid Opening. Bids shall be opened publicly in the presence of one
or more witnesses at the time and place designated in the Invitation for
Bids. The amount of each bid, and such other relevant information as may
be specified by regulation, together with the name of each bidder shall be
recorded; the record and each bid shall be open to public inspection.

(e)  Bid Acceptance and Bid Evaluation. Bids shall be unconditionally
accepted without alteration or correction, except as authorized in this
Code. Bids shall be evaluated based on the requirements set forth in the
Invitation for Bids, which may include criteria to determine acceptability
such as inspection, testing, quality, workmanship, delivery, and suitability
for a particular purpose. Those criteria that will affect the bid price and be
considered in evaluation for award shall be objectively measurable, such
as discounts, transportation costs, and total or life cycle costs. The
Invitation for Bids shall set forth the evaluation criteria to be used. No
criteria may be used in bid evaluations that are not set forth in the

Invitation for Bids.

COMMENTARY: ) .
(1) The only provisions of this Code that allow alteration or correction of bids are Subsection (f) of this Section and

Section 5-301 (3) (Bid Security, Rejection of Bids for Noncompliance with Bid Security Requirements).
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(v)} Subsection (e) makes clear that judgmental evaluations of products, particularly where bid samples or product
descriptions are submitted, may properly be used in determining whether a product proffered by a bidder meets the
specification requirements of the procurement. Such judgmental evaluations as appearance, workmanship, finish, taste,
and feel all may be taken into consideration under this Subsection. Additionally, the ability to make such determinations,
and to reject as non-responsive any bid which does not meet the purchase description, is inherent in the definition of
responsive bidder in Section 5-101(17) (Definitions, Responsive Bidder). ;
@3) The bid evaluation may take into account not only acquisition costs of supplies, but the cost if their ownership
which relates to the quality of the product, including life cycle factors such as maintainability and reliability. Any such
criteria must be set forth in the Invitation for Bids to enable bidders to calculate how such criteria will affect their bid

ce.
g; This Subsection does not permit a contract to be awarded to a bidder submitting a higher quality item than the
minimum required by the purchase description unless that bidder also has the bid price evaluated lowest in accardance
with the objective criteria set forth in the Invitation for Bids. This procedure also does not permit discussions or
negotiations with bidders after receipt and opening of bids.

(f)  Correction or Withdrawal of Bids; Cancellation of Awards. Correction
or withdrawal of inadvertently erroneous bids before or after award, or
cancellation of awards or contracts based on such bid mistakes, shall be
permitted in accordance with regulations promulgated by the [Policy
Office] [State] [Agency] [City] [Town] [County] [Authority] [District].

- After bid opening no changes in bid prices or other provisions of bids
prejudicial to the interest of the [State] [Agency] [City] [Town] [County]
[Authority] [District] or fair competition shall be permitted. Except as
otherwise provided by regulation, all decisions to permit the correction or
withdrawal of bids, or to cancel awards or contracts based on bid
mistakes, shall be supported by a written determination made by the
Chief Procurement Officer or head of a Purchasing Agency.

COMMENTARY: .
m Correction or withdrawal of bids before of after contract award requires careful consideration to maintain the

integrity of the competitive bidding system, to assure fairness, and to avoid delays or poor contract performance. While
bidders should be expected to be bound by their bids, circumstances frequently arise where correction or withdrawal of
bids is proper and should be permuted. '
@ To maintain the integrity of the competitive sealed bidding system, a bidder should not be permitted to correct
a bid mistake after bid opening that would cause such bidder to have the low bid unless the mistake is clearly evident
from examining the bid document; for example, extension of unit prices or errors in addition.

3 An otherwise low bidder should be permitted to correct a material mistake of fact in its bid, induding price,
when the intended bid is obvious from the bid document or is otherwise supported by proof that has evidentiary value.
A low bidder should not be permitted to correct a bid for mistakes or errors in judgment. ’

@) In lieu of bid correction, the [State] [Agency] [City] [Town] {County] [Authority] [District] should permit a low
bidder alleging a material mistake of fact to withdraw its bid when there is reasonable proof that a mistake was made and
the intended bid cannot be ascertained with reasonable certainty.

o) After bid opening an otherwise low bidder should not be permitted to delete exceptions to the bid conditions or
spedifications which affect price or substantive obligations; however, such bidder should be permitted the opportunity to
furnish other information called for by the invitation for Bids and not supplied due to oversight, so long as it does not
affect responsiveness.

©6) A suspected bid mistake can give rise to a duty on the part of the [State] [Agency] [City] [Town] [County]
{Authority] [District] to request confirmation of a bid, and failure to do so can result in a non-binding award, where there
is an appearance of mistake, therefore, the bidder should be asked to reconfirm the bid before award. In such instance, a
bidder should he permitted to correct the bid or to withdraw it when the bidder acknowledges that a mistake was made.

@ Correction of bid mistakes after award should be subject to the same proof as corrections before award with a
further requirement that no correction be permitted that would cause the contract price to exceed the next low bid.
(€3] Nothing in this Section is intended to prohibit the {State] [Agency] [City] [Town] [County] [Authority] [District]

from accepting a voluntary reduction in price from a fow bidder after bid opening; provided that such reduction is not
conditioned on, or results in, the modification or deletion of any conditions contained in the Invitation for Bids.

(g)  Award. The contract shall be awarded with reasonable promptness
by written notice to the lowest responsible and responsive bidder whose
bid meets the requirements and criteria set forth in the Invitation for Bids.
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In the event all bids for a construction project exceed available funds as
certified by the appropriate fiscal officer, and the low responsive and
responsible bid does not exceed such funds by more than [five] percent
the Chief Procurement Officer, or the head of a Purchasing Agency, is
authorized in situations where time or economic considerations preclude
re-solicitation of work of a reduced scope to negotiate an adjustment of
the bid price, including changes in the bid requirements, with the low
responsive and responsible bidder, in order to bring the bid within the
amount of available funds.

COMMENTARY: :
1) The successful bidder must be responsive as defined in Section 5-101(17) and responsible as defined in Section

5-101(16), and the bid must be the lowest bid determined under criteria set forth in the Invitation for Bids. :

@ Subsection (g) also provides authority to negotiate changes in construction project bid requirements with a low
bidder in order to arrive at a price not in excess of available funds. This authority would be limited to situations where
the excess is less than a stated percentage over the available funds. It should be noted that even where the bids exceed the
percentage limitation on the discretionary authority to negotiate with the low bidder, if drcumstances warrant an
emergency determination, the procurement can be handled under Section 3-206 (Emergency Procurements).

(&) ‘When all bids are determined to be unreasonable or the lowest bid on a construction-project exceeds the
amount specified in Subsection (g), and the public need does not permit the time required to re-solicit bids, thena
contract may be awarded pursuant to the emergency authority in Section 3-206 (Emergency Procurements) in accordance

with regulations promulgated by the [Policy Office] (State] [Agency] [City] {Town] [County] [Authority] [District].
4 that new definitions of electronic, signature, public noti nd written contained in 1-301 permi
S jssued electronically,

5-204 Operations and Maintenance Services

(1) Conditions for Use. Contracts for Operations and Maintenance services shall
be awarded by competitive sealed bidding except as otherwise provided in

Section 5-201 (2).

COMMENTARY:
Contracts for operations and maintenance services offers governments flexible alternatives to utilize competitive

procurement processes to combine initial strategies for delivering an infrastructure facility with long-term strategies to
operate and maintain either new or existing fadilities. Design-Bid-Build or Design-Build can be followed by an operations
and maintenance procurement to provide for the overall delivery of an infrastructure facility and service. Many
governmenits will continue to produce new facilities using either the Design-Bid-Build or Design-Build project delivery
method, followed by long term operations and maintenance directly by public employees. The code gives procurement
officials the flexibility to use competitive sealed bidding to acquire all or a portion of the supplies and services required to
maintain and operate infrastructure facilities. Negotiation with bidders after the receipt and opening of bids is not .
permitted.Award is made based strictly on the criteria set forth in the Invitation for Bids.

)1 nvitation for Bids. An Invitation.for Bids (“IFB”) shall be issued and shall
include a purchase description, and all contractual terms and conditions

applicable to the procurement.

(3) Public Notice. Adequate public notice of the Invitation for Bids shall be given
a reasonable time prior to the date set forth therein for the opening of bids, in
accordance with regulations promulgated by the [Policy Office] [State] [Agency]
[City] [Town] [County] [Authority] [District]. Such notice may include .
publication in a newspaper of general circulation a reasonable time prior to bid

opening.

COMMENTARY:
e _sas . I . :. . . " . . . lt dete
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(4)  Bid Opening. Bids shall be opened publicly in the presence of one or more
witnesses at the time and place designated in the Invitation for Bids. The
amount of each bid, and such other relevant information as may be specified by
regulation, together with the name of each bidder shall be recorded; the record

and each bid shall be open to public inspection.

(5)  Bid Acceptance and Bid Evaluation. Bids shall be unconditionally accepted
without alteration or correction, except as authorized in this Code. Bids shall be
evaluated based on the requirements set forth in the Invitation for Bids, which
may include criteria to determine acceptability such as inspection, testing,
quality, workmanship, delivery, and suitability for a particular purpose. Those
criteria that will affect the bid price and be considered in evaluation for award
shall be objectively measurable, such as discounts, transportation costs, and total
or life cycle costs. The Invitation for Bids shall set forth the evaluation criteria to
be used. No criteria may be used in bid evaluations that are not set forth in the
Invitation for Bids.

6) Correction or Withdrawal of Bids; Cancellation of Awards. Correction or
‘withdrawal of inadvertently erroneous bids before or after award, or cancellation
of awards or contracts based on such bid mistakes, shall be permitted in
accordance with regulations promulgated by the [Policy Office] [State] [Agency]
[City] [Town] [County] [Authority] [District]. After bid opening no changes in
bid prices or other provisions of bids prejudicial to the interest of the [State]
[Agency] [City] [Town] [County] [Authority] [District] or fair competition shall
be permitted. Except as otherwise provided by regulation, all decisions to permit
the correction or withdrawal of bids, or to cancel awards or contracts based on
bid mistakes, shall be supported by a written determination made by the Chief
Procurement Officer or head of a Purchasing Agency.

(7)  Award. The contract shall be awarded with reasonable promptness by
written notice to the lowest responsible and responsive bidder whose bid meets
the requirements and criteria set forth in the Invitation for Bids. In the event all
bids for a construction project exceed available funds as certified by the
appropriate fiscal officer, and the low responsive and responsible bid does not
exceed such funds by more than [five] percent the Chief Procurement Officer, or
the head of a Purchasing Agency, is authorized in situations where time or
economic considerations preclude re-solicitation of work of a reduced scope to
negotiate an adjustment of the bid price, including changes in the bid
requirements, with the low responsive and responsible bidder, in order to bring
the bid within the amount of available funds.

5-205 Competitive Sealed Proposals for Design-Build (“DB"),
Design-Build-Operate-Maintain (“DBOM?”), Design-Build-
Finance-Operate-Maintain (“DBFOM") Services

(1) Conditions for Use. Contracts for Design-Build (“DB"), Design-Build-
Operate-Maintain (“DBOM”), and Design-Build-Finance-Operate-Maintain
(“DBFOM”) services shall be awarded by competitive sealed proposals, except as
otherwise provided in 5-201 (2) (Project Delivery and Source Selection Methods).
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COMMENTARY:

(¢}) Under the 1979 Code, Competitive sealed bidding was the preferred method of ptomrémmt in the construction
field. Although the formal sealed bid process remains a standard in public purchasing, the 1979 Code recognized that
“there is a place for competitive negotiation” (State and Local Government Purchasing, The Council of State Governments
(1975) at 2.2). In the 1979 Code, the competitive sealed proposal method (similar to coinpetitive negotiation) was
available for use when competitive scaled bidding was either not practicable or not advantageous, These distinctions are
maintained in Article 3 of the 1999 Revised Code for the purchase of commerdial equipment, supplies, goods, and
materials.

) Both the competitive sealed bid and competitive sealed proposal methods assure price and product
competition. The 1979 Code recognized that the use of functional or performance specifications allows proposers and
bidders to consider alternative means of meeting [State] {Agency] [City] [Town] [County] [Authority] [District] needs,
with evaluation, where appropriate on the basis of total or life cycle costs. The criteria to be used in the evaluation
process under either method must be fully disclosed in the soliditation. Only criteria disclosed in the solicitation may be
used to evaluate the items bid or proposed. See the Commentary to Article 3-203 for further details. -

@ The 1999 Revisions adopt competitive sealed proposals as the preferred source selection method when the
government uses any one of the Design-Build, Design-Build-Operate-Maintain, or Design-Build-Finance-Operate-
Maintain project delivery methods. This section describes the general format of the competitive sealed process for each of
these three methods of project delivery. Additional provisions unique to each of the three methods can be added to the

next three succeeding sections: 5-206, 5-207, 5-208, respectively.
@ See the commentary to Article 3-203 for further background on competitive sealed proposals as a Source

Selection method.

¢5(2) _Request for Proposals. Proposals for Design-Build, Design-Build-Operate-
Maintain, or Design-Build-Finance-Operate-Maintain services shall be solicited
through a Request for Proposals, which shall include Schematic Design
Requirements describing the requested services in a level of detail appropriate to
the project delivery method selected for the project. The Request for Proposals
shall solicit Design Development Documents from each proposer.

COMMENTARY:
This subsection establishes two basic requirements of the competitive sealed proposal process: (1) that

government clearly set forth its functional requirements when using the DB, DBOM, or DBFOM delivery methods,
through Schematic Design Requirements, and (2) that government require qualified proposers to submit Design
Development Documents for evaluation of the proposals which result from the RFP.

DB, DBOM, DBFOM are project delivery methods that have been used throughout American history to produce
both public and private projects. Recent federally funded demonstration programs, primarily in the highway and -
transportation sectors, has independently confirmed the viability of design build as a project delivery method. Justas
there are tradeoffs among alternatives in other fields of the law — for example, the choice among forms of organization,
e.g. sole proprietorship, partnership, C corporation, S corporation - so there are significant tradeoffs in the selection of
project delivery methods. The Design-Build method produces a competition driven by the different ways in which
proposers combine engineering, architectural, construction, materials, and technological elements to meet the functional
description of the project set forth in the government’s RFP. The government has an increased responsibility to clearly
state the functional requirements of the project so that proposers have a clear understanding of required, forbidden, and
permitted elements of their proposals. Typically, government must be in a position to know and to state the functional
requirements that will be included in DB, DBOM, and DBFOM proposals earlier in the procurement process than in
traditional design-bid-build procurements. The benefits of such early knowledge of each project’s functional
requirements can be very significant, including cost and time savings. So, too, the misapplication of DB, DBOM, and
DBFOM to projects for which the functional project description is inadequate can result in significant disadvantages. This
is because changes in design requirements prior to the award of a DBB construction contract can be inc ted into the
design package before the construction work is competitively priced. This is typically not true in DB, DBOM, or DBFOM
procurements, since project characteristics, functions, qualities, features, and price are competed at the same time,ina -
mixed environment where these attributes and prices are evaluated concurrently. Governments that employ the DB,
DBOM, and DBFOM delivery methods will find it difficult and expensive to make changes in the functional design
requirements for a project after competitive award of a design-build contract.

{3) Public Notice. Adequate public notice of the Request for Proposals shall be
given in the same manner as provided in Section 5-203(2) and 5-204.

(4) Receipt of Proposals. Proposals shall be opened so as to avoid disclosure of
contents to competing offerors during the process of negotiation. A Register of
Proposals shall be prepared in accordance with regulations promulgated by the
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[Policy Office] [State] [Agency] [City] [Town] [County] [Authority] [District], and
shall be open for public inspection after contract award.

(5) Evaluation Factors. The Request for Proposals shall state the relative
importance of price and other evaluation factors. When the price is estimated by
the Procurement Officer to exceed [$10,000,000] [an amount established by
regulation], the RFP shall require each proposer to identify an Independent
Checking Engineer whose competence and qualifications to provide such
services shall be an evaluation factor in the award of the contract.

\

COMMENTARY:
Subsection (5) requires that the Request for Proposals set forth the relative importance of the factors in addition to price

that will be considered in awarding the contract. Spedific numerical weighting is not required by the statute, although a
clearly understood, simple numerical weighting system can serve to focus the competitors on those factors most
important to the [State] [Agency] [City] [Town] [County] [Authority] [District]. Indeed, complex numerical analysis of
numerous factors is likely to diffuse, rather than focus, competition among potential proposers. Nevertheless, a fair
competition necessitates an understanding on the part of all competitors of the basis upon which award will be made.
Competitive proposals can be sought through the simple statement of four or five evaluation factors: e.g. (1)
demonstrated compliance with the schematic design requirements, (2) project price (life-cycle price in appropriate
circumstances), (3) project schedule, and (4) proposer qualifications. The qualifications of the Independent Checking
Engineer may be a fifth evaluation factor, see subsection (5)(a) below.

The Schematic Design Requirements give proposers a clear statement of the key performance requirements of the project,
roughly equivalent to the completion of Schematic Design (5% design completion) in a typical Design-Bid-Build
procurement under Section 5-203. Based upon this 5% design statement in the RFP, the [State] [Agency] [City] [Town]
[County] [Authority] [District] is in position to solicit competitive proposals from contractors at the full design
development (30% design completion) of the project. Roughly equivalent to the Design Development stage in a typical
Design-Bid-Build procurement, an RFP that seeks proposals at the end of Design Development will provide the [State]
[Agency] [City] [Town] [County] [Authority] [District] with ready comparisons of each proposal as to functional
compliance, quality, price, and schedule. In addition, such proposals should provide the [State] [Agency] [City] {Town]
[County] [Autthority] [District] with independent confirmation of the State’s assessment of the price and time required to
produce a project of desired quality. “

Subsection (5) also requires the use of an Independent Checking Engineer (ICE) on DB, DBOM, and DBFOM contracts
above a threshold dollar value, the dollar amount of which is to be included in the statute or set by regulation. The
purpose of the ICE is to provide the [State} [Agency] [City] [Town] [County] [Authority] {District] with an independent
professional peer review of key elements of the design of major public infrastructure facilities. The ICE’s function is not
to conduct a second design alongside the designers of record, nor to diffuse the obvious benefits of integrating the design
and construction (and other) functions through the DB, DBOM, and DBFOM project delivery methods. Rather, the ICE's
purpose is to provide the government with independent professional advice and assurance that key elements of the
project are consistent with the functional description in the RFP and with the common law standard of professional care.
It is recommended that the ICE have a contractual relationship with the successful proposer and a professional obligation
to the [State] [Agency] [City] [Town] [County] [Authority] [District]. By requiring that the proposer recommend an
appropriate ICE (upon which the proposer is evaluated), and by requiring that the proposer pay for ICE services during
performance, the [Statel [Agency] [City] [Town] [County] [Authority] [Districtlhas set in place numerous institutional
incentives for the successful proposer and its ICE to align their activities with the long term interests of the [State]
{Agency] [City] {Town] [County] [Authority] [District]. Contractual provisions requiring the awardee to pay the ICE, and
permitting the replacement of the ICE only for cause, are appropriate means for securing this relationship.

<(6) Discussion with Responsible Offerors and Revisions to Proposals. As provided
in the Request for Proposals, and under regulations promulgated by the [Policy
Office] [State] [Agency] [City] [Town] [County] [Authority] [District], discussions
may be conducted with responsible offerors who submit proposals determined
to be reasonably susceptible of being selected for award for the purpose of
clarification to assure full understanding of, and responsiveness to, the
solicitation requirements. Offerors shall be accorded fair and equal treatment
with respect to any opportunity for discussion and revision of proposals, and
such revisions may be permitted after submissions and prior to award for the
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purpose of obtaining best and final offers. In conducting discussions, there shall
be no disclosure of any information derived from proposals submitted by

competing offerors.

COMMENTARY:

m Subsection (€) provides the procurement official an opportunity to make certain that offerors fully understand
the solicitation requirements; it provides offerors an opportunity to darify proposals where necessary 50 as to assure
responsiveness to the solicitation. Price discussions can best be conducted when there is a mutual understanding of the
contractual requireménts. Clarifications are intended to be limited to exchanges between the [State] [Agency] [City]
[Town] [County] {Authority] [Districtland an offeror that may occur when an‘award is contemplated without discussions,
for example, to resolve minor or clerical errors or ambiguities in proposals.

()] When discussions and/or negotiations are contemplated after the receipt of proposals which are expected to
lead to the revision of proposals or to best and final offers, fair and equitable treatment of competitors dictates that
negotiations be conducted in accordance with ethical business standards, including the following. Auction techniques
shall be prohibited in discussions with offerors under the competitive sealed proposal method. There must be a cut-off
for the submission’of révised proposals and final offers. Both Subsection (4) and Subsection (6) are intended to provide
that prices; technical solutions; unique technologies; innovative use of commercial items, design, construction, or
operating techniques; or other aspects of proposals submitted by one offeror must not be disclosed to competing offerors.
Safeguards against abuse in the conduct of negotiations must be strictly observed to maintain the essential integrity of the

process. Procedures should be specified in regulations in order to achieve these objectives.

(7) Award. Award shall be made to the responsible offeror whose proposal is
determined in writing to be the most advantageous to the [State] [Agency] [City]
[Town] [County] [Authority] [District], taking into consideration price and the
evaluation factors set forth in the Request for Proposals. No other factors or
criteria shall be used in the evaluation. The contract file shall contain the basis on

which the award is made.

COMMENTARY:
The file should show with particularity how the pertinent factors and criteria were applied in ascertaining that the

successful proposal is most advantageous to the [State] [Agency) [City} [Town] [County] {Authority] [District] in order to
assure offerors that their proposals were evaluated fairly and to minimize protests and litigation.

5-206 Provisions Specific to Design-Build (“DB") Services

The following additional provisions shall apply to the proéurement of Design-
Build services:

[to be added, to fit requirements of adopting jurisdiction]

5-207 Provisions Specific to Design-Build-Operate-Maintain
Services (“DBOM")

The following additional provisions shall apply to the procurement of Design-
Build-Operate-Maintain services:

[to be added, to fit reéluirements of adopting jurisdiction]

5-208 Provisions Specific to Design-Build-Finance-Operate-
Maintain Services (“DBFMOQO”)

The following additional provisions shall apply to the procurement of Design-
Build-Finance-Operate-Maintain services:
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{to be added, to fit requirements of adopting jurisdiction] -
Part C-Bonds, Insurance, Guarantees

5-301 Bid Security.

(1) Requirement for Bid Security. Bid security shall be required for all
competitive sealed bidding for construction contracts, operations and
maintenance contracts, and for all competitive sealed proposals for design-build,
design-build-operate-maintain, and design-build-finance-operate-maintain
contracts when the construction price is estimated by the Procurement Officer to
exceed [$100,000 [an amount established by regulation]. Bid security shall be a
bond provided by a surety company authorized to do business in this State, or
the equivalent in cash, or otherwise supplied in a form satisfactory to the [State]
[Agency] [City] [Town] [County] [Authority] [District]. Nothing herein prevents
the requirement of such bonds on construction contracts or design-build, design-
build-operate-maintain, and design-build-finance-operate-maintain contracts
under [$100,000] [the amount set by regulation] when the circumstances warrant.

(2)  Amount of Bid (Proposal) Security. Bid security shall be in an amount equal
to at least [5%]Jof the amount of the bid (proposal).

(3)  Rejection of Bids (Proposals) for Noncompliance with Bid Security Requirements.
When the Invitation for Bids (Request for Proposal) requires security,
noncompliance requires that the bid (proposal) be rejected unless, pursuant to
[Policy Office] [State] [Agency] [City] [Town] [County] [Authority] [District]
regulations, it is determined that the bid (proposal) fails to comply in a non-
substantial manner with the security requirements. ,

(4)  Withdrawal of Bids (Proposals). After the bids (proposals) are opened, they
shall be irrevocable for the period specified in the Invitation for Bids (Request for
Proposals), except as provided in Section 5-202(6) (Competitive Sealed Bidding,
Correction, or Withdrawal of Bids: Cancellation of Awards). If a bidder
(proposer) is permitted to withdraw its bid (proposal) before award, no action
shall be had against the bidder (proposer) or the bid security.

COMMENTARY:
Section 5-301 is unchanged in all material respects from the 1979 Code.

5-302 Contract Performance and Payment Bonds,

(1)~ When Required -- Amounts. When a construction, design-build, design-
build-operate-maintain, or design-build-finance-operate-maintain contract is
awarded in excess of [$100,000], the following bonds or security shall be
delivered to the [State] [Agency] [City] [Town] [County] [Authority] [District]
and shall become binding on the parties upon the execution of the contract:

(@)  a performance bond satisfactory to the [State] [Agency] [City]
[Town] [County] [Authority] [District], executed by a surety company
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authorized to do business in this State or otherwise secured in a manner
satisfactory to the [State] [Agency] [City] [Town] [County] [Authority]

[District], in an amount equal to 100% of the construction price specified
in the contract; and '

(b)  apayment bond satisfactory to the [State] [Agency] [City] [Town]
[County] [Authority] [District], executed by a surety company authorized
to do business in this State or otherwise secured in a manner satisfactory
to the [State] [Agency] [City] [Town] [County] [Authority] [District], for
the protection of all persons supplying labor and material to the contractor
or its subcontractors for the performance of the construction work
provided for in the contract. The bond shall be in an amount equal to
100% of the construction price specified in the contract.

COMMENTARY:
The intent is to continue the requirement expressed in the 1979 version of the Model Procuremient Code that surety bonds

be provided to secure the faithful performance of construction associated with infrastructure facilities, as well as the
faithful payment of suppliers and subcontractors, irrespective of project delivery method. Paragraph (b) confirms that the
surety bonds are to be provided from reputable sureties authorized to do business in the [State] {Agency] [City] [Town]
{County] {Authority] {District]. Regulations requiring sureties to be listed on the U.S. Treasury list may be ocne
appropriate vehicle for accomplishing this.

(2)  Reduction of Bond Amounts. The [Policy Office] [State] [Agency] [City]
[Town] [County] [Authority] [District] may promulgate regulations that
authorize the Chief Procurement Officer or head of a Purchasing Agency to
reduce the amount of performance and payment bonds to [50%] of the price of
construction for each bond.

(3)  Authority to Require Additional Bonds. Nothing in this Section shall be
construed to limit the authority of the [State] [Agency] [City] [Town] [County]
[Authority] [District] to require a performance bond or other security in addition
to those bonds, or in circumstances other than specified in Subsection (1) of this
Section. See subsection 5-305 for additional security requirements associated
with Design-Build-Operate-Maintain and Design-Build-Finance-Operate-

Maintain contracts.

(4)  Suits on Payment Bonds--Right to Institute. Every person who has furnished
labor or material to the contractor or its subcontractors for the work provided in
the contract, in respect of which a payment bond is furnished under this Section,
and who has not been paid in full therefor before the expiration of a period of 90
days after the day on which the last of the labor was done or performed by such
person or material was furnished or supplied by such person for which such
claim is made, shall have the right to sue on the payment bond for the amount,
or the balance thereof, unpaid at the time of institution of such suit and to
prosecute said action for the sum or sums justly due such person; provided,
however, that any person having a direct contractual relationship with a
subcontractor of the contractor, but no contractual relationship express or
implied with the contractor furnishing said payment bond, shall have a right of
action upon the payment bond upon giving written notice to the contractor
within 90 days from the date on which such person did or performed the last of
the labor or furnished or supplied the last of the material upon which such claim
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is made, stating with substantial accuracy the amount claimed and the name of
the party to whom the material was furnished or supplied or for whom the labor
was done or performed. Such notice shall be personally served or served by
mailing the same by registered or certified mail, postage prepaid, in an envelope
addressed to the contractor at any place the contractor maintains an office or

conducts its business.

(5)  Suits on Payment Bonds—Where and When Brought. Every suit instituted
upon a payment bond shall be brought in a court of competent jurisdiction for
the county or district in which the construction contract was to be performed, but
no such suit shall be commenced after the expiration of one year after the day on
which the last of the labor was performed or material was supplied by the person
bringing suit. The obligee named in the bond need not be joined as a party in

any such suit.

COMMENTARY:
The provision of this Section with respect to suits on payment bonds essentially follows the Miller Act, 40 US.C. §270

(1970), and many similar State statutes. The language is unchanged in all material respects from Section 5-302 of the 1979
Code.

5-303 Bond Forms and Copies.

(1)  Bond Forms. The [Policy Office] [State] [Agency] [City] [Town] [County]
{Authority] [District] shall promulgate by regulation the form of the bonds
required by this Part. ' .

(2)  Certified Copies of Bonds. Any person may request and obtain from the
[State] [Agency] [City] {Town] [County] [Authority] [District] a certified copy of
a bond upon payment of the cost of reproduction of the bond and postage, if any.
A certified copy of a bond shall be prima facie evidence of the contents,

execution, and delivery of the original.

COMMENTARY:
The language is unchanged in all material respects from Section 5-303 of the 1979 Code.

5-304 Errors & Omissions Insurance

The [Policy Office] [State] [Agency] [City] [Town] [County] [Authority] [District]
shall promulgate regulations that authorize the Chief Procurement Officer or
head of a Purchasing Agency to require proposers to provide appropriate errors
and omissions insurance coverage for architect-engineer services provided to the
[State] [Agency] [City] [Town] [County] [Authority] [District] under the project
delivery methods set forth in Section 5-201 (1) (a), (c), (d), and (e).

COMMENTARY:

Section 5-304 is new to the Model Procurement Code. The intent of this provision is to provide flexibility to procurement
officials in requiring proposers to provide appropriate errors & missions insurance with respect to the design component
of any of the four delivery methods authorized in Section 5-201 which include professional design services. Errors &
omissions insurance may be of increased importance in the project délivery methods which integrate design and
construction (DB, DBOM, DBFOM), particularly when the successful proposer is a joint venture or special purpose
corporation formed particularly for the instant project. The'indusion of the public owner as a named insured on the E&O
policy furnished to the contractor by the designer may be a prudent procurement strategy.
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5-305 Other Forms of Security

The [Policy Office] [State] [Agency] [City] [Town] [County] [Authority]
[District] shall promulgate regulations authorizing the Chief Procurement Officer
or head of a Purchasing Agency to require an RFP to include one or more of the
following forms of security to assure the timely, faithful, and uninterrupted
provision of operations and maintenance services procured separately, or as one
element of Design-Build-Operate-Maintain or Design-Build-Finance-Operate-
Maintain services:

(1)  Operations Period Surety Bonds that secure the performance of the
contractor’s operations and maintenance obligations under the
project delivery methods set forth in Section 5-201 (1) (b), (d) and

(e); ,

(2)  Letters of Credit in an amount appropriate to cover the cost to the
- [Agency] of preventing infrastructure service interruptions for a
period up to twelve months under the project delivery methods set
forth in Section 5-201 (1) (b), (d) and (e); and :

(3)  Appropriate Written Guarantees from the contractor (or depending
upon the circumstances, from parent corporations) to secure the
recovery of reprocurement costs to the [State] [Agency] [City]
[Town] [County] [Authority] [District] in the event of a default in
performance by the contractor.

COMMENTARY:

Section 5-305 is new to the Model Procurement Code. For those project delivery method which include long term
operations and maintenance of infrastructure facilities, the forms of security described in Sections 5-301 through 304 are
either not applicable or not particularly helpful. Design-Build-Operate-Maintain, Design-Build-Finance-Operate-
Maintain, and pure Operations & Maintenance contracts will likely require separate forms of security to assure contract
performance of infrastructure services that complies with contract requirements and is uninterrupted, even in the event of
contractor default. A DBO contractor’s who demonstrates, prior to contract award, its ability to produce a surety bond
covering operations period performance provides indirect assurance of the surety’s independent investigation of that
contractor’s credit worthiness, competence, and cash flow. A Letter of Credit setting aside immediately available funds in
the event of a contractor default provides ready assurance to the government that emergency cash funds will be available
to continue service if contractor termination and reprocurement is necessary. A corporate guarantee may be advisable in
situations where the apparent successful bidder is a joint venture, or a spedial purpose entity formed only to provide the
procured service. Corporate or parent corporation guarantee(s) may be required to secure the payment of reprocurement
costs over and above the limits already secured by operations period bonds and letters of credit. This section require
procurement official to issue regulations describing the appropriate use of these additional forms of security in RFP's for
DBOM, DBFOM, and pure O&M services, the cost of which is then included in the overall price.

Part D- Contract Clauses and Fiscal Responsibility

5-401 Contract Clauses and Their Administration.

(1)  Contract Clauses. The [Policy Office] [State] [Agency] [City] [Town]
[County] [Authority] [District] shall promulgate regulations requiring the
inclusion in [State] [Agency] [City] [Town] [County] [Authority] [District]
contracts issued under this Article 5 of clauses providing for adjustments in
prices, time of performance, or other contract provisions, as appropriate, an
covering the following subjects: :
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(a) the unilateral right of the [State] [Agency] [City] [Town] [County]
[Authority] [District] to order in writing:

(i)  changes in the work within the scope of the contract; and

(ii)  changes in the time of performance of the contract that do
not alter the scope of the contract work;

(b)  variations occurring between estimated quantities of work in a
contract and actual quantities;

(c)  suspension of work ordered by the [State] [Agency] [City] [Town]
[County] [Authority] [District]; and

(d) site conditions differing from those indicated in the contract, or
ordinarily encountered, except that differing site conditions clauses
promulgated by the [Policy Office] [State] [Agency] [City] [Town]
[County] [Authority] [District]need not be included in a contract:

()  when the contract is negotiated;
(i)  when the contractor provides the site or design; or

(iii) ~ when the parties have otherwise agreed with respect to the
risk of differing site conditions.

COMMENTARY: .
This language is unchanged from Section 5401(1) of the 1979 Code. The addition of four new delivery methods -

Operations and Maintenance, Design-Build, Design-Build-Operate-Maintain, and Design-Build-Finance-Operate-
Maintain ~ does not eliminate the need for regulations that incorporate standard contract clauses. The Changes,
Suspension of Work, and Variations clauses are standard mechanisms for government to maintain flexibility, and should
be applicable to all procurement methods in Article 5. The principles underlying the Differing Site Conditions clause still
apply to the Design-Bid-Build process, and may apply to the negotiated processes (DB, DBOM, DBFOM), depending
upon the government’s structuring of the competition. Procurement officials may properly decide to collect and furnish
subsurface information to prospective offerors, with the intent of askirig those offerors to rely on the information
furnished in submitting offers. In such circumstances, a standard Differing Site Conditions clause is appropriate.
However, government may properly conclude, particularly on long term, large dollar DBOM and DBFOM procurements
where the initial construction price is small relative to overall life cycle costs, that there is sufficient time and resources
available for offerors to investigate site conditions themselves. Indeed, the integrated project delivery methods permit
procurement officials to conduct a competition that includes dealing with varying site conditions. The intent of the Code
is to permit the regulations to specify the conditions under which the risk of differing site conditions are included in (or
exduded from) the offerors’ prices.

The phrase “or other contract provisions” of this Section is not intended to alter the price adjustment provisions set forth
in Subsection (2) of this Section. This Subsection is intended to enable the parties to deal with the effects of changes,
variations in estimated quantities, suspensions of work, and differing site conditions on matters other than price or time
for performance. For example, where a change order revises the specification, not only price or time for performance may
be affected, but other terms or conditions such as insurance or inspection may also be affected.

(2)  Price Adjustments.
()  Adjustments in price pursuant to clauses promulgated under

Subsection (1) of this Section shall be computed in one or more of the
followmg ways:
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(i) by agreement on a fixed price adjustment before
commencement of the pertinent performance or as soon thereafter
as practicable;

(ii) by unit prices specified in the contract or subsequently
agreed upon;

(iii) by the costs attributable to the events or situations under
such clauses with adjustment of profit or fee, all as specified in the
contract or subsequently agreed upon;

(iv)  insuch other manner as the contracting parties may
mutually agree; or

(v)  inthe absence of agreement by the parties, by a unilateral
determination by the [State] [Agency] [City] [Town] [County]
[Authority] [District] of the costs attributable to the events or
situations under such clauses with adjustment of profit or fee, all as
computed by the [State] [Agency] [City] [Town] [County]
[Authority] [District] in ac¢ordance with applicable sections of the
regulations promulgated under Article 7 (Cost Principles) and
-subject to the provisions of Article 9 (Legal and Coniractual

Remedies). .

(b) A contractor shall be required to submit cost or pricing data if any
adjustment in contract price is subject to the provisions of Section 3-403

(Cost or Pricing Data).

(3)  Additional Contract Clauses. The [Policy Office] [State] [Agency] [City]
[Town] [County] [Authority] [District] shall promulgate regulations requiring
the inclusion in [State] [Agency] [City] [Town] [County] [Authority] [District]
construction contracts of clauses providing for appropriate remedies and
covering the following subjects:

(@)  liquidated damages as appropriate;
(b)  specified excuses for delay or nonperformance;

(0 termination of the contract for default; and

(d) termination of the contract in whole or in part for the convenience
" of the [State] [Agency] [City] [Town] [County] [Authority] [District].

(4)  Modification of Required Clauses. The Chief Procurement Officer or the
head of a Purchasing Agency may vary the clauses promulgated by the [Policy
Office] [State] [Agency] [City] [Town] [County] [Authority] [District] under
Subsection (1) and Subsection (3) of this Section for inclusion in any particular
[State] [Agency] [City] [Town] [County] [Authority] [District] construction
contract, provided that any variations are supported by a written determination
that states the circumstances justifying such variations, and provided that notice
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of any such material variation be stated in the Invitation for Bids or Request for
Proposals.

COMMENTARY:
1 The language is unchanged in all material respects from Section 5-401 (2) to (4) of the 1979 Code. This Section

directs the [Policy Office] [State] [Agency] [City] [Town] [County] [Authority] [District]to promulgate contract clauses

that call for adjustment of price, time for performance, or other contract provisions as appropriate with respect to

situations that continually develop on construction projects. It does not require these situations to be treated in any
 particular way, but it does require that they be anticipated and addressed.

Q) Subsection (2) permits price adjustments pursuant to any clauses promulgated under Subsection (1) to be

determined in accordance with the contract terms or by agreement. Absent an agreement, the Procurement Officer will

make a unilateral determination of the price adjustment which is subject to appeal under Article 9 (Legal and Contractual

Remedies). '

&} In using unit prices it must be remembered that great variations in the number of units required may
necessitate adjustments in the unit price.
@ Other clauses not normally subject to the pricing formulas of Subsection (2) are also required to be included in

the contract as appropriate by Subsection (3).

5-402 Fiscal Responsibility.

Every contract modification, change order, or contract price adjustment under a
construction contract with the [State] [Agency] [City] [Town] [County]
[Authority] [District] in excess of [$ } shall be subject to prior written
certification by the fiscal officer of the entity responsible for funding the project
or the contract, or other official responsible for monitoring and reporting upon
the status of the costs of the total project budget or contract budget, as to the
effect of the contract modification, change order, or adjustment in contract price
on the total project budget or the total contract budget. In the event that the
certification of the fiscal officer or other responsible official discloses a resulting
increase in the total project budget and/or the total contract budget, the
Procurement Officer shall not execute or make such contract modification,
change order, or adjustment in contract price unless sufficient funds are available
therefor, or the scope of the project or contract is adjusted so as to permit the
degree of completion that is feasible within the total project budget and/or total
contract budget as it existed prior to the contract modification, change order, or
adjustment in contract price under consideration; provided, however, that with
respect to the validity, as to the contractor, of any executed contract modification,
change order, or adjustment in contract price which the contractor has
reasonably relied upon, it shall be presumed that there has been compliance with

the provisions of this Section.

COMMENTARY: :
The language is unchanged in all material respects from Section 5-402 of the 1979 Code.
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1999 BILL

AN ACT to amend 5952 (29) (a), 60.47 (2) (2), 60.47 (2) (b), 60.47 (5), 61.55, 62.03
(1),62.15(1),66.904 (2) (a) and 66.904 (2) (e); and to create 59.52 (29) (c), 60.47
(2m), 62.15(1m) and 66.24 (5) (e) of the statutes; relating to: authorizing cities,

villages, towns, counties, metropolitan sewerage districts, technical colleges

>

o
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and federated public libraries to let public works contracts under the desig{\
Mbuild construction process‘changing the threshold amounts that require

competitive bidding under public works contracts and providing an exemption

from competitive bidding requirements.

Analysis by the Legislative Reference Bureau

In general, under current law, before a contract for public construction with a
value that exceeds $5,000 but does not exceed $20,000 may be let by a county, a class
1 notice of the proposed construction must be given by the county board. Also under
current law, before a contract for public construction with a value that exceeds $5,000
but does not exceed $10,000 may be let by a municipality (2nd, 8rd or 4th class city,
or a village or town), a class 1 notice of the proposed construction must be given by
the municipality’s governing body. Before a contract for public construction with a
value that exceeds $20,000 may be let by a county, or exceeds $10,000 in the case of
a municipality, certain other requirements, such as a lowest responsible bidder
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C \ov &}be-) requiremer_ﬁ:, must be met. A county board\by a three—fourths vote of its
M membership, may also authorize the county itself toxgerform any class of public work
if the estimated cost of the work exceeds $20,000.
This bill authorizes municipalities, 1st class cities (presently only Milwaukee),
counties, metropolitan sewerage districts, technical colleges and federagted public
library systemslto let a contract for public constructionusing the design uild
construction process, which is defined as a method of construction under which the
engineering, design and construction services are provided by a single entity.
he bill also increases the threshold amount that requires competitive bidding
on public works contracts to $Apa00/for mountiasbnd municipalities, and exempts
from competitive bidding public workslcontracts in which the building materials or
labor is donated.
For further information see the lpcal fiscal estimate, which will be printed as

an appendix to this bill. _lf 9,,,0 000
7/

The people of the state of Wisconsin, represented in senate and assembly, do

enact as follows:
1 SECTION 1. 59.52 (29) (a) of the statutes is amended to read:
2 59.52 (29) (a) All Except as provided in par. (¢) 2., all public work, including any
3 contract for the construction, repair, remodeling or improvement of any public work,
4 building, or furnishing of supplies or material of any kind where the estimated cost

of such work will exceed $20,000 %M@Q‘shall be let by contract to the lowest
responsible bidder. Any public work, the estimated cost of which does not exceed
$20,000 W, shall be let as the board may direct. If the estimated cost of any
8 public work is m W, the board shall give a class 1
9 notice under ch. 985 before it contracts for the work or shall contract with a person
qualified as a bidder under s. 66.29 (2). A contract, the estimated cost of which
11 exceeds $20,000 m, shall be let and entered into under s. 66.29, except that the
12 board may by a three—fourths vote of all the members entitled to a seat provide that
13 any class of public work or any part thereof may be done directly by the county

14 without submitting the same for bids. This subsection does not apply to highway
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contracts which the county highway committee or the county highway commissioner

is authorized by law to let or make. (
t0(2) e
SEcTION 2. 59.52 (29) (c;)/@ the statutes# freated to read:

Wu' g
59.52 (29) (c) 1. In this[,ﬁa%fagmph,a"{desig sy build construction process”

means a method of construction under which the engineering, design and

whd &y o 79255 &/?san;y

wnpey pars (o ) e~

construction services are provided by a single entiti{{
2. Any public works contract described in par. (aB{\r'nay be let using ﬂll_e/design/‘

N ._'\ . / {LIQ 05‘6//”1-'6 Lﬂsf 0,£f
m&bulld construction process. W’ (ich gyfceede ﬁ; 00@ 900,

SECTION 3. 60.47 (2) (a) of the statutes is amended to read:
60.47 (2) (a) No town may enter into a public chntrag:t with an estimated cost
of more than $5,000 but not more than &QQ@{ W unless the town board, ora |
town official or employe designated by the town board, gives a class 1 notice under S
ch. 985 before execution of that public contract. §
SECTION 4. 60.47 (2) (b) of the statutes is amended to read:

0, 000 .
WW unless the town board, or a town official or employe designated by

60.47 i%) (b) Notown may enter into a public contract with a value of more than
the town board, advertises for proposals to perform the terms of the public contract
by publishing a class 2 notice under ch. 985. The town board may provide for
additional means of advertising for bids.

SECTION 5. 60.47 (2m) of the statutes is created to read:

60.47 (2m) DESIGN BUILD CONTRACTS. Any public contract under sub. (2)

Sl an
may be let using the desié:[;m build construction process, as defined in s. 59.52 (29)

(o) 1.

SECTION 6. 60.47 (5) of the statutes is amended to read:
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BILL SECTION 6
60.47 (5) EXCEPTION FOR EMERGENCIES AND DONATED MATERIALS AND LABOR. This
section is optional with respect to public contracts for the repair and construction of
public facilities when damage or threatened damage to the facility creates an
emergency, as declared by resolution of the town board, that endangers the public
health or welfare of the town. This subsection no longer applies when the town board
declares that the emergency no longer exists. This section is optional with respect

to a public contract if the materials related to the contract are donated or if the labor

that is necessary to execute the public contract is provided by volunteers.

SECTION 7. 61.55 of the statutes is amended to read:

61.55 Contracts involving over $10,000; how let; exception. All contracts
for public construction, in any such village, exceeding W &&’gﬁe, shall be let
by the village board to the lowest responsible bidder,in accordance with s. 66.29
insofar as said section may be applicable. If the estimated cost of any public
construction exceeds $5,000, but is not greater than $10,000 / the village

board shall give a class 1 notice, under ch. 985, of the proposed construction before

the contract for the construction is executed. This provision does not apply to public

construction if the materials for such a project are donated or if the labor for such a
project is provided by. volunteers, and this provision and s. 281.41 are not mandatory
for the repair and reconstruction of public facilities when damage or threatened
damage thereto creates an emergency, as determined by resolution of the village
board, in which the public health or welfare of the village is endangered. Whenever

the village board by majority vote at a regular or special meeting declares that an

emergency no longer exists, this exemption no longer applies. Any contract for pu%

ess, as defined in 5. 59.52 (29) (c) 1. . ,
y; The u,g,ﬁuwﬂblc/ Lot @7! .A/ln.%

0

evceefs #1 099000,

a—
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SECTION 8. 62.03 (1) of the statutes is amended to read:

62.03 (1) This subchapter, except ss. 62.071, 62.08 (1), 62.09 (1) (e) and (11) (j)
and (k), 62.15 (1m) (b), 62.175 and 62.23 (7) (em) and (he), does not apply to 1st class
cities under special charter.

SECTION 9. 62.15 (1) of the statutes is amended to read:

62.15 (1) CONTRACTS; HOW LET; EXCEPTION FOR DONATED MATERIALS AND LABOR. All

0,000
public construction, the estimated cost of which exceeds $10,000 /'shall be let

by contract to the lowest responsible bidder; all other public construction shall be let

as the council may direct. If the estimated cost of jny public construction exceeds
2,000

$5,000 but is not greater than $10;000 /the board of public works shall give

a class 1 notice, under ch. 985, of the proposed construction before the contract for

the construction is executed. This provision does not apply to public construction if

the materials for such roject are donated or if the labor for such a project i

provided by volunteers. The council may also by a vote of three—fourths of all the

members—elect provide by ordinance that any class of public construction or any part

thereof may be done directly by the city without submitting the same for bids.
SEcTION 10. 62.15 (1m) of the statutes is created to read:

N ..,’-\
62.15 (Im) DESIGN mm'( BUILD CONTRACTS. (a) Any contract for public

construction under sub. (1))may be let using the des1gn/W build construction
process, as defined in s. 59.52 (29) (¢) 1.

(b) Any contract for public construction let by a 1st class city may be let using
the desig{_—\ amd(b;ld construction process, as defined in s. 59.52 (29) (c) 1.

SEcCTION 11. 66.24 (5) (e) of the statutes is created to read:
, The eokimeted sl o f which Qxueeds #/ 004 oo,
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66.24 (5) (e) Desig,n/b’;d buil‘(?contracts. Any ’cg\ntilgct for public construction
under this subsection may be let using the design pmﬁbuild construction process, as
defined in s. 59.52 (29) (¢) 1.

SECTION 12, 66.904 (2) (a) of the statutes is amended to read:

66.904 (2) (a) Except as provided in par. (b), all work done and all purchases
of supplies and materials by the commission shall be by contract awarded to the
lowest responsible bidder complying with the invitation to bid, if the work or
purchase involves an expenditure of $7,500 or more. If the commission decides to
proceed with construction of any sewer after plans and specifications for the sewer

are completed and approved by the commission and by the department of natural

resources under ch. 281, the commission shall advertise by a class 2 notice under ch.

' 985 for construction bids. All contracts and the awarding of contracts are subject to

s. 66.29, except that any contract fo& public construction under sub. (1) may be let
/== hyphen

ign/at build construction process, as defined in s. 59.52 (29 1.
SEcCTION 13. 66.904 (2) (e) of the statutes is amended to read:
66.904 (2) (e) Paragraphs (a) to (d) do not apply to contracts awarded under s.

66.905. except that any contract for public construction under s. 66.905 may be let
o~ - P an

using th i ild construction process, as defined in s. 59.52 (29) (¢) 1.

r"'W“W\m—M

(END)
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composition of the selection panel and whether the local governmental unit will offer

a stipend to unsuccessful design—build teams and, if so, the amount of the stjpend. Qwe/
Following receipt of the bids, the local governmental unit must select/$ to /

design-build teams to participate in the second stage of the selection process. The

selection of the finalist teams in the first stage of the process sl be based on factors— My st

that include thte')?egcéiir\lc\)u\nd, f:xperienrﬁ:g iﬁf\i qualifications of %e members of the

teams. e i ¥ A\~

/’I‘ﬁe second stagé%éh%a@%i%ﬁggfn am'szkg\ the $ to (ﬁ.nalist teams

Dadedtheipeal gorapnafentAl AT if the unit determines that at least one of the

finalists will be able to construct the public work in a way that is a‘%ﬁ'ﬁisfactory to

the unit. The local governnw\ntal unit must conduct interviews of each team, and

each team gigiilimake a prese‘ﬁfe&ion. The criteria to be used in making a final

selection may include the quality of the proposed design, the extent to which a

proposal demonstrates compliance with the project statement, the estimated cost of

the project and a guaranteed maximum price for the project. If the local

governmental unit enters into a contract with one of the teams, that design-build

team ii i i obtain bonding to guarantee completion of the project.

S ON 1. tatutes+
/\,59\52/\(—29} (d) If a county wishes to construct a public work using the

design—build construction process, the county shall use a selection process that

contains the following procedures:

1. The county shall issue a request for proposals from design—build teams by
v
publishing a class 1 notice under ch. 985. The notice shall include a project statement

that describes the space needs and design goals for the project, detailed submission
requirements, selection procedures, site information, an outline of specifications for

O
the project, a budget for the proj ect,ﬁroject schedule, the composition of the selection



-2 LRB-0347/4ins
MES:kg:1p

panel, the approximate amount of the bond that the county will require under par.
(e) and whether the county will offer a stipend to unsuccessful design—build teams
and, if so, the amount of the stipend.

2. Following receipt of the bids, the county shall select apprdximately 3tob
design—build teams to participate in the final stage of the selection process. The
selection of teams under this subdivision shall be based on factors that include the
background, experience and qualifications of the members of the teams; the financial
strength and surety capacity of the teams; and the past performance and current
workload of the teams. The county selection panel that selects the teams under this
subdivision for the final selection process under WW 3n({:ay.include deéign
and construction professionals who work for the county or are hired by the county
to assist in the selection, members of the county board and representatives from the

county entity that will use the facility that is to be constructed under the selection

v
described in thi .
process described in this paragrapl}:«(( Ma.k o &

e AOuv\tg 5 ‘

3. ﬁfrn:l selection from among the teams selected under subd. 2. if the county
determines that at least one of the teams selected as a finalist under subd. 2. will be
able to construct the public Work in a way that is %tisfactory to the county. The
final selection shall be made following interviews and presentations from the
finalists, based on criteria that are published as a class 1 notice under 985.
The notice shall state the weight that is given to each criterion] The criteria to be used
in making a final selection under this subdivision may include the quality of the
proposed design, the construction approach to be used to complete the project, the
extent to which a proposal demonstrates compliance with the project statement
described under subd. 1., the proposed management plan for the project, the

estimated cost of the project and a guaranteed maximum price for the project.

eh.
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(e) If the county selects a design—build team under par. (d) 3. and enters into
a contract for the construction of the project, the design-build team shall obtain
bonding, in an amount specified by the county, to guarantee completion of the project
according to the terms of the contract.

SECTION 2. 281.01 (3e) of the statutes is created to read:

281.01 (3e) “Design—build construction process” has the meaning given in s.

W57. 5 (34)

SECTION 3. 281.41 (1) of the statutes is amended to read: 4

281.41 (1) Except as provided under sub. (2), every ownerjwithin the time
prescribed by the department, shall file with the department a certified copy of
complete plans of a proposed system or plant or extension thereof, in scope and detail
satisfactory to the department, and, if required, of existing systems or plants, and
such other information concerning maintenancev, operation and other details as the
department requires, including the information specified under s. 281.35 (5) (a), if

applicable. Owners contracting for a system, plant or extension under the

desien—build construction process mayv include in the plans that are submitted to the

department performance objectives and preliminary designs in a form that is

satisfactory to the department. Material changes with a statement of the reasons

shall be likewise submitted. Before plans are drawn a statement concerning the
improvement may be made to the department and the department may, if requested,
outline generally what it will require. Upon receipt of such plans for approval, the
department or its duly authorized representative shall notify the owner of the date
of receipt. Within 90 days from the time of receipt of complete plans or within the

time specified in s. 281.35 (5) (o), if applicable, the department or its authorized
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representative shall examine and take action to approve, approve conditionally or
reject the plans and shall state in writing any conditions of approval or reasons for
rejection. Approval or disapproval of such plans and specifications shall not be
contingent upon eligibility of such project for federal aid. The time period for review
may be extended by agreement with the owner if the plans and speciﬁcations cannot
be reviewed within the specified time limitation due to circumstances beyond the
control of the department or in the case of extensive installation involving
expenditures of $350,000 or more. The extension shall not exceed 6 months. Failure
of the department or its authorized representative to act before the expiration of the
time period allowed for review shall constitute an approval of the plans, and upon
demand a written certificate of approval shall be issued. Approval may be subject
to modification by the department upon due notice. Construction or material change
shall be according to approved plans only. The deinartment may disapprove plans
which are not in conformance with any existing approved areawide waste treatment
management plan prepared pursuant to the federal Wéter pollution control act, P.L.
92-500, as amended, and shall disapprove plans that do not meet the grounds for
approval specified unders. 281.35 (5) (d), if applicable. The department shall require
each person whose plans are approved under this section to report that person’s
volume and rate of water withdrawal, as defined under s. 281.35 (1) (m), and that
person’s volume and rate of water loss, as defined under s. 281.35 (1) (L), if any, in

the form and at the times specified by the department.

History: 1977 c. 418; 1985 a. 60; 1991 a. 39; 1995 a. 227 s. 405; Stats., 1995 s. 281.41.
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Please review this draft carefully to ensure that it meets your intent. Ibased)created
s. 59.52 (29) (d) on the materials that you submitted to me, but I did not include all of
the details. For example, I did not require that the design and price proposals be
submitted in separate sealed envelopes and that the design proposals be reviewed first.
If the selection committee is going to review all of the materials anyway, I didn’t
understand why this precise process must be specified in the statutes. Also, I'm not
sure what some of the terms mean that you wanted included. For example, what is
meant by “the proposed management plan for the project” in created s. 59.52 (29) (d)
3.7 Is the bonding language in s. 59.52 (29) (e) consistent with your intent?

Finally, please review s. 281.41 (1), which is based on the materials submitted by
Barbara Boxer. I'm confused by her use of “may”; I'm not sure why it is necessary to
specify the permissive language that she wants added to that statute if an owner is not
required to provide the information to the department of natural resources (DNR). In
other words, if nothing prohibits an owner from providing performance objectives and
preliminary plans to DNR if the owner wishes to do so, there is no reason for the
requested language to appear in the statute. If the intent of the language is to exempt
a design—build project from the requirements contained in the first sentence of s.
281.41 (1), the language does not do that. As drafted, the amendment of s. 281.41 (1)
doesn’t seem to do anything; if you intend for the language to have some substantive

effect, please let me know what your intent is.
1]

L Pira%""‘”e Af “‘ﬂwé’
\tm%|“h W\

PY\W 0“@ Lim Marec E. Shovers
F¥] o Senior Legislative Attorney
ot ) Phone: (608) 266-0129

E-mail: Marc.Shovers@legis.state.wi.us
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1999 SENATE BILL

AN Act tb amend 59. a), 60.47 (2) (a), 60.47 (2) (b), 60.47 (5), 61.55, 62.03

(1), 62.15 (1), 66.904 (2) (a), 66.904 (2) (e) and 281.41 (1); and o create 59.52
(29) (c)to(e), 6047 (2m), 62.15(1m), 66.24 (5) (e) and 281.01 (3e) of the statutes;
relating to: authorizing cities, villages, towns, counties, metropolitan
sewerage districts, technical colleges and federated public libraries to let public
works contracts under the design-build construction process, changing the

threshold amounts that require competitive bidding under public. works

contracts and providing an exemption from competitive bidding requirements.

Analysis by the Legislative Reference Bureau
In general, under current law, before a contract for public construction with a

- value that exceeds $5,000 but does not exceed $20,000 may be let by a county, a class

1 notice of the proposed construction must be given by the county board. Alsounder
current law, before a contract for public construction with a value that exceeds $5,000
but does not exceed $10,000 may be let by a municipality (2nd, 3rd or 4th class city,
or a village or town), a class 1 notice of the proposed construction must be given by
the municipality’s governing body. Before a contract for public construction with a
value that exceeds $20,000 may be let by a county, or exceeds $10,000 in the case of
a municipality, certain other requirements, such as a lowest responsible bidder
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requirement, must be met. A county board, by a three—fourths vote of its
membership, may also authorize the county itself to jerform any class of public work
if the estimated cost of the work exceeds $20,000.

This bill authorizes municipalities, 1st class citigs (presently only Milwaukee),
counties, metropolitan sewerage districts, technical kolleges and federated public
library systems (local governmental units) to let a codtract for public construction,
the estimated cost of which exceeds $1,000,000, usmg he design—build construction
process, which is defined as a nder which the engineering,
design and construction services are provided by a single entity.

If a local governmental unit wishes to construct a public work using the
design—build construction process, the local governmental unit must use a two stage
selection process. Under the first stage, the local governmental unit must publish
a notice that includes a project statement that describes the space needs and design
goals for the project, detailed submission requirements, selection procedures, the
composition of the selection panel and whether the local governmental unit will offer
a stipend to unsuccessful design—build teams and, if so, the amount of the stipend.

Followmg receipt of the bids, the local governmental unit must select

fiveldesign-build teams to partlclpate in the second stage of
the selection process. The selection of the finalist teams in the first stage of the
process must be based on factors that include the back?ound experience and
qualifications of the members of the teams/ “hd the quality of tie ni€ial pr

In the second stage of the selection process, the local governmental unit must
choose Trom among the axdatefivelfinalist teams if the unit determines that at least
one of the finalists will be able to construct the public work in a way that is
satisfactory tothe unit. The local governmental unit must conduct interviews of each
team, and each team must make a presentation. The criteria to be used in making
a final selection may include the quality of the proposed design, the extent to which
a proposal demonstrates compliance with the prOJect statement, the estimated cost
of the project and a guaranteed maximum price for the project. If the local
governmental unit enters into a contract with one of the teams, that design—build
team must obtain bonding to guarantee completion of the pro;ect

The bill also increases the threshold amount that requires compet]tlve bldd
on public works contracts to $20,000 for municipalitiegy/and /7 exempts 4’1
competltlve bidding public works contracts in which the buildiy/g materials or labor
is donated.

For further information see the local fiscal estimate,
an appendix to this bill. '

ich will be prmted as

Trat coantaln a [t
‘ | 37 7’
The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SEcTION 1. 59.52 (29) (a) of the statutes is amended to read:

roposal

avw(/ Maé;;gg t;fqu&ht i<

clags
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59.52 (29) (a) All Except as provided in par. (¢) 2., all public work, including any

contract for the construction, repair, remodeling or improvement of any public work,
building, 6r fumishing of supplies or material of any kind where the estimated cost
of such work will exceed $20,000 shall be let by contract to the lowest responsible
bidder. Any public wqu, the estimated cost of which does not exceed $2b,000, shall
be let as the board may direct. If the estimated cost of anyb public work is between
$5,000 and $20,000, the board shall give a class 1 notice under ch. 985 before it

contracts for the work or shall contract with a person qualified as a bidder under s.

' 66.29(2). A contract, the estimated cost of which exceeds $20,000, shall be lef and

entered into under s. 66.29, except that the board may by a three—fourths vote of all

the members entitled to a seat provide that any class of public work or any part

thereof may be done directly by the county without submitting the same for bids.

This subsection does not apply to highway contracts which the county highwa}y

committee or the county highway commissioner is authorized by _vlaw to let or make.
SECTION 2. 59.52 (29) (c) to (e) of the statutes are created to read:

59.52 (29) (c) 1. In this subsection, “design—build construction process” means

procuremo st procres

a[ inethod ofrcpustrution under which the engineering, design and construction

services are provided by a single entity under a process described under par. (d).

2. Any public works contract described in par. (a), the estimated cost of which
exceeds $1,000,000, may be let using the design-build construction process.

(d) If a county wishes to construct a public work using the design—build
construction process, the county shall use a selection process that contains the
following procedures: |

1. The county shall issue a request for proposals from design-build teams by

publishing a class 1 notice under ch. 985. The notice shall include a project statement
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that describes the space needs and design goals for the project, detailed submission
requirements, selection procedures, site information, an outline of specifications for

the project, a budget for the project, a project schedule, the composition of the

~ selection panel, the approximate amount of the bond that the county will require
 under par. (e) and whether the county will offer a stipend to unsuccessful

des1gn—bu11d teams and, if so, the amount of the stipend. or (es>

proposals

2. Following receipt of the Mdo the county shall select apbr&tmlwm 5 1

design-build teams to participate in the final stage of the selection process. The

selection of teams under this subdivision shall be based on factors that include the

‘background, experience and quahﬁcatlons of the members of the teams; the financial

thequality of- the (it al pm/msa/‘

strength and surety capacity of the teams; ( and the past performance and current

workload of the teams. The county selection panel that selects the teams under this -

subdivision for the final selection process under subd. 3. may include design and
construction professionals who work for the county or are hired by the county to
assist in the selection, members of the county board and representatives from the
county entity that will use the facility that is to be constructed under the selection

process described in this paragraph.

3. The county shall make a final selection from among the teams selected under

subd. 2. if the county determines that at least one of the teams selected as a finalist
under subd. 2. will be able to construct the public work in a way that is satisfactory
to the county. The final selection shall be made following interviews and

presentations from the finalists, based on criteria that are published as a class 1

~ notice under ch. 985. The notice shall state the weight that is given to each criterion.

The criteria to be used in making a final selection under this subdivision may include

the quality of the proposed design, the construction approach to be used to complete
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the project, the extent to which a proposal demonstrates compliance with the project
statement described under subd. 1., the proposed management plan for the project,
the est_imated cost of the project and a guaranteed maximum price for the project.

(e) If the county seleéts a design~build team under par. (d) 3. and enters into
a contract for the construction of the project; the‘design—build team shall obtain
bonding, in an amount specified by the county, to guarantee complétion of the project
according to the terms yof the contract. |

SECTION 3. 60.47 (2) (a) of the statutes is amended to read:

60.47 (2) (a) No town may enter into a public contract with an estimated cost

 of more than $5,000 but not more than $10,000 $20,000 unless the town board, or a

‘town official or employe designated by the town board, gives a class 1 notice under

ch. 985 before executiqn of that public contract.

SECTION 4. 60.47 (2) (b) of the statutes is amended to read:

60.47 (2) (b) Notown may enterintoa public contract with a value of more than
$10,000 $20,000 unless the town board, or a town official or employe designated by
the town board, advertises for proposals to perform the terms of the public contract
by publishing a class 2 notice under ch. 985. The town board may provide for
additional means of advertising for bids.

SECTION 5. 680.47 (2m) of the statutes is created to read:

60.47 (2m) DESIGN-BUILD CONTRACTS. Any public contract under sub. (2), the -

estimated cost of which exceeds $1,000,000, may be let using the -design—-buiﬂld"

construction process, as defined in s. 59.52 (29) (c) 1. 2 2% tion 59,53 ( }7) éj}ﬂq/

(,,C«j/ 0\,5,"6 di’//;‘&f ‘&ﬂ Cpunb*;déi ﬂf)}l,‘*ag t?D &ﬁW/‘/ﬁ" ’
SECTION 6. 60.47 (5) of the statutes is amended to read: *

60.47 (5) EXCEPTION FOR EMERGENCIES AND DONATED MATERIALS AND LABOR. This

section is optional with respect to public contracts for the repair and construction of
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public facilities when damage or threaténed damage to the facility creates an
emergency, as declared by resolution of the town board, that endangers the public
health or welfare of the fown. This subsection no longer-applies when the town board
‘declares: that the emergency no longer exists. ’_l‘_h_ig_s_ew:t_ibn_is_qp_tiim_al_mmlﬁp_es_t
lic contract if the materials rela he contra ated orifthel
hat is necessa kctbth lic contract is ied lunteers.

SECTION 7. 61.55 of the statutes is amended to read:

61.55 Contracts involving over $10,000; how let; exception. All contracts
for public construction, in any such village, exceeding $106,000 $20,000, shall be let
by the village board to the l_oweSt reSponsible bidder in accordance with s. 66.29
insofar as said section may be applicéble. If the estimated cost of any ~public
construction exceeds $5,000, but is not greater than $10.000 $20,000, the village
board shall give a class 1 notice, under ch. 985, of the proposed construction before

the contract for the construction is executed. This provision dg;s_ngt__pp_hm;mbhg
cons struction if the maLerlals for §uch a project are donated or if the labor er such a

' prolegj; is pro vided by vo !gmggrs, and this provision and s. 281.41 are not mandatory

for the repair and reconstruction of public facilities when damage or threatened
damage thereto creates an emergehcy, as determined by resolution of the village
board, in which the public health or welfare of the village is endangered. Whenever
the village board by majority vote at a regu.l'ar or special meeting declares that an

emergency no longer exists, this exemption no longer applies. Any contract for public

construction under this section, the estimated cost of which exceeds $1,IOOQ,OOO, may
be let using the design-build construction process, as defined in s. 59.52 (29) (c) 1.

\

SEcTION 8. 62.03 (1) of the statutes is amended to read:

§ao{:reh 59 53634)(0() ﬂ“ﬁl(@) as it agplies o Wwnti®S agplies 4

v-“aojys.
S N
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62.03 (1) This subchapter, except ss. 62.071, 62.08 (1), 62.09 (1) (e) and (11) (j)
and (k), 62.15 (1m) (b), 62.175 and 62.23 (7) (em) and (he), does not apply to 1st class
cities under special charter.

SECTION 9. 62.15 (1) of the statutes is amended to read:

1

2

3

4 -

5 62.15 (1) CONTRACTS; HOW LET; EXCEPTION FOR DONATED MATERIALS AND LABOR. All
6 public construction, the estimated cost of which exceeds $10,000 $20,000, shall be let
7 by contract to the lowest responsible bidder; all other public construction shall be let
8 as the council may direct. If the estimated cost of any public construction exceeds
9 $5,000 but is not greater than $10,000 $2_O,,@Q, the board of public works shall give
10 - a élass 1 notice, under ch. 985, of the proposed construction before the contract for

1 the construction is executed. M&QMQQLQLMMMM&'
12

13 provided by volunteers. The coﬁncil may also by a vote of three—fourths of all the
14 members—elect provide by ordinance that any class of public construction or any part
15 .. . thereof may be done directly by the city without submitting the same for bids.
16 . 'SEcTION 10. 62.15 (1m) of the statutes is created to read: |

17 62.15 (1m) DESIGN-BUILD CONTRACTS. (a) Any contract for public construction

18 under sub. (1), the estimated cost of which exceeds $1,000,000, may be let using the

£o zpley)
19 design-build construction pr?ess{sﬁned in 5. 59.52 (29) (¢) 1. £ ¢ 77 4

CA) rugl (@), s v 2Ppliesfcounties ) apflies Co cities,
20 (b) Any contract for public construcm%et by a 1st class c1ty may be let using
Gt s bimubeof cost oF. wih/che X2 2ds $Loog 000

21 the des1gn—bu11d cénstruction process, as defined in s. 59 52 (29) (c) f0n 59, 53(34)
% (A)ord (8) 45 't applios to Lounbies /;P/' e to Ist C/msscnfl@s

22 ECTION 11 '66.24 (5) (e) of the statutes is created to read:
‘/\)47' : 2 B estimated Cost .t nih extoess g1,00%009,
‘/*,}l 23 66.24 (5) (e) Desy, n—buzld contracts. Any’tofitract for pub ic constructlon
24 under this subsection /may be let using the design—build construction process, as

_ 2 definedins.59.52(29) () 1. Secbron TS 2(39)A) a ""(@’)IM itaples
to ((Dur't:a “f/lz eg ‘tb AJ&THVb s,

<, LS
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SECTION 12. 66.904 (2) (a) of the statutes is amended to read:
r o Contradt antirgfel Angdiey Vild (am ) q ﬁﬁf&
66.904 (2) (a) Except as provided in par. (b) all work done and all purchases

of supplies and materlals by the commission shall be by contract awarded to the
lowest respons1ble bidder complying with the mvﬂgtl(i’n to bid, if the work or
purchase involves an expenditure of $7500/or more. If the commission decides to
proceed with construction of any sewer after plans and specifications for the sewer

are completed and approved by the commission and by the department of natural

resources under ch. 281, the commission shall advertise by a class 2 notice under ch.

O 00 N3 A O e W N e

985 for construction bids. All contracts and the awarding of contEac{:s are subject to
;éhﬂ o comtmo-&-’ awm M‘L{/ uh,{ ey ﬂﬁ)’.

-
- [
»
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[\
©

o fCam!
‘ ZE;&E Con "ﬁét_g

SECTION 14. 281.01 (3e) of the statutes is created to read: @ Az

; . . Pvded e wardey 766,05,
281.01 (8e) “Design—build construction process” has the meaning given in's.

59.52 (29) (¢) 1. | <.

—

19 SEQTION 15. 281.41 (1) of the statutes is amended to read:

20 281.41 (1) Except as'provided under sub. (2), every owner, within the time
21 prescribed by the department, shall file with the dépanme;;t a certified copy of
22 complete plans of a proposed system or plant or extension thert;,of', in scope and detail
23 satisfactory to the department, and, if required, of existing systems or plants, and

24 such other information concerning maintenance, operation and other details as the

25 ciepartment requires, including the information specified under s. 281.35 (5) (a), if

&,
Sec# L, bb-qo4 ('D(am)(;/@ 66,407())@;");/,4,7 Lontvut for publ
constragkiin %M{@r sub, (‘)/ the esttmates cost 0'/'«1“"41 Liteeds Y lhoohoogrmay befle§usm g
the Aesigh -bulld Constvaction proc ¢sgag Aelinegl 3,5'7,59.(&4) (e 1, 54:;(::01 54.52( 25 g
o (8 as it 2pples o Quati'es, aﬂ/’feg, to the J:stth A
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applicable. Owners contracting for\a system. plant or extension under the

design-build construction process may itfclddein/thé planthat afe shbfittas to the

je and preliminary designs in a | at _is
/ﬁ"ﬁh‘f_f—'@a\@mlﬁ/ﬁé@ plans
ent/” Material changes with a statement of the reasons

shall be likewise submitted. Before plans are drawn a statement concerning the

improvement may be made to the department and the department may, if réquested, |
outline vgenerally what it will require. Upon receipt of such plans for approval, the
department or its duly authorized representative shall notify the owner of the date
of receipt. Within 90 days from the time of receipt of complete plans or within the

time specified in s. 281.35 (5) (c), if applicable, the department or its authorized

‘representative shall examine and take action to approve, approve conditionally or

reject the plans and shall state in writing any conditions of approval or reasons for
rejection. Approval or disapproval of such plans and specifications shall not be
contingent upon eligibility of such projecf for federal aid. The time period for review
may be extended by agreement with the owner if the plans and speciﬁcations cannot
be reviewed within the specified time limitation due to circumstances beyond the
control of the department or in the case of extensive installation involving
expenditures of $350,000 or more. The extension shall not exceed 6 months. Failure
of the department or its authorized representative td act before the expiration of the
time period allowed for review shall constitute an approval of the plans, and upon
demand a written certificate of approval shall be issued. Approval may be subject
to modification by the department upon due notice. Construction or material change
shall be according to approved plans only. The department may disapprove plans
which are not in conformance with any existing approved areawide waste treatment

management plan prepared pursuant to the federal water pollution control act, P.L.
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92-500, as amended, and shall disapprove plans that do not meet the grounds for
approval speciﬁéd unders. 281.35 (5) (d), if applicable. The department shall require

each person whose plans are approved under this section to report that person’s

~ volume and rate of water withdrawal, as defined under s. 281.35 (1) (m), and that

person’s volume and rate of water loss, as defined under s. 281.35 (1) (L), if any, in

the form and at the times specified by the department.

(END)



Section #. 66.24 (5) (d) of the statutes is amended to read: \Jf&

66.24 (5) (d) Bids. Whenever plans and specifications for any facilities have been completed and

approved by the commission and by any other agency which must approve the plans and specifica-
tions, and the commission has determined to proceed with the work of the construction thereof, it
shall advertise by a class 2 notice under ch. 985, for bids for the construction of the facilities. Con-
2 Yo o contracts

tracts for the work shall be let to the lowest responsible bidderz6r the agency may reject any and all
bids and if in its discretion the prices quoted are unreasonable, the bidders irresponsible or the bids
informal, it may readvertise the work or any part of it. All contracts shall be protected by such bonds, &
penalties and conditions as the district shall require. The commission may itself do any part of any
of the works.

History: 1971 c. 276; Sup. Ct. Order, 67 W (2d) 585, 774 (1975); 1975 c. 425; 1977 c. 29 5. 1654 (8) (c); 1977 c. 379

s. 33; 1981 c. 282 s. 47; 1987 a. 399; 1995 a. 27 s. 9126 (19); 1995 a. 201.
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