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From: Marchant, Robert

Sent: Wednesday, October 13, 1999 11:18 AM
To: : Kuesel, Jeffery

Subject: FW: Campaign Finance Draft

Here is the drafting request from Sen. Chvala.

Robert J. Marchant

Legislative Attorney
State of Wisconsin Legislative Reference Bureau
robert.marchant@Iegis.state.wi.us

----- Original Message-----

From: Burnett, Douglas

Sent: Wednesday, October 13, 1999 9:28 AM
To: Marchant, Robert

Subject: Campaign Finance Drait

Rob-Please draft for me as a stand-alone bill asap the issue advocacy section of SB 120. Here's the description from the
LRB analysis of the section we want drafted: :

This bill provides that, whenever any person publishes, disseminates or
broadcasts any communication that includes a reference to a candidate for an office

to be filled at an election, during the 60-day period preceding that election or during
the 30-day period preceding any primary for that election, and the communication

is substantially directed toward the electorate for that election, it is presumed that
the communication is made for the purpose of influencing the election or nomination
for election of that candidate, unless the person making the communication
establishes, by a preponderance of the evidence, that the communication was not
made for that purpose.

Also please let me know how soon I can get the draft. We are looking at moving the bill during the Fall floor period and
need to get it introduced and out of committee very quickly. Thanks!
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June 8,.1999= "’“Introduced bX,..p COMMJEEE .ON--AGRIGULTURE;~ -ENVIRONMENTAL

RESOURCES Ag@M 1 RERORM...Referred to Committee on ™

AN ACT ¢

=)

Vq@rxf’ v
repeal 11.01 (5m), 11.01 (12s), 11.05 (3) (o), 11.05 (9) (b), 11.06 (11),

11.24 (1m), 1426 (9) (c), 11.26 (12m), 11.265, 11.31 (1) (b), 11.31 (2m), 11.31 (3),

11.31 (3m), 11.31 t4), 11.50 (2) (i), 11.50 (3), 11.50 (6), 20.855 (4) (b) and 71.10
(3); to renumber 11.05 (a); to renumber and amend 11.12 (6), 11.50 (2)
(b) 5. and 11.50 (9); to amend 5-Q2 (13), 5.02 (18), 7.08 (2) (c) and (cm), 8.35 (4)
(b), 10.02 (3) (b) 2m., 11.05 (3) (c), 11°85 (3) (n), 11.06 (2),‘ 11.06 (7m) (a), 11.06
), 11.20 (3) (d), 11.20(3) (g), 11.20

(8) (intro.), 11.20 (12), 11.21 (15), 11.26 (1) (intr

(7m) (c), 11.09 (3), 11.12(5), 11.16 (5), 11.20
11.26 (1) (a), 11.26 (1) (),
(8),11.26 (9) (a), 11.26
1) (@), 11.31 (1)

11.26 (1) (c), 11.26 (2) (intro.), 11.26 (2) (a), 11.26 (4), 11.
(9) (b), 11.26 (9) (b), 11.26 (10), 11.26 (13), 11.26 (17) (a), 11.3
(©), 11.31 (1) (d), 11.31 (1) () and (f), 11.31 (2), 11.38 (1) (a) 3., 11.50 (title), 11.50
(1) (b), 11.50 (2) (a), 11.56 (2) (b) (intro.), 11.50 (2) (b) 1.t0 3., 11.50 (2) (b) 4.,
() (g), 11.50 (5), 11.50 (9) (title), 11.50 (11) (e), 11;61 (1) (@), 11.61 (1) (a), 11.61
(1) (b), 11.61 (1) (b), 11.61 (1) (c), 14.58 (20), 20.510 (1) (q), 25.17 (1) (ys), 25.42
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(14),11.12 (6) (c) and (d), 11.12(7), 11.12 (8),-41:20 (2e), 11.20 (8) (am), 11.20 (8) '

w"m

(an), 11.24 (1s), 11.24 (lt) 11 24‘W1w) 11.26 (1m), 11.26 (10a), 11 31 (1) (cm), %
11.31 (3p), 11. 31 (&)ﬂﬁ 50 (2) (b) 3m., 11.50 (2) (b) 3s. M(b)S a. tof., 11.50 j
2) (br/g) AT 50 (9) (@) 1. to 6., 11.50 (9).. .50 (9) (ba), 11.50 (9a), 11.60 (3s) j

P ya’“nd (3t), 11.61 (1) (d), 20. 855 (4) (ba),.20.855 (4).(bb). and-subchapter.. I of g
L /halS pa
chapter 77 [precedes 77. 997] f the statutes; relatmg to: Ga-mpalgn-ﬁﬁaﬂemg
: TPty o e b oo 7

&0 EXPeTTaITtH~e

Analysis by the Legislative Reference Bureau

’[\ his Bill rrakes Tumierous changes in the campaign. finance Taw and impose
tax

on lobbying ekpenditures. Significant changes include:

ng of campaign finance reports
\ rrently, a committee making contributions or a candidate or other individugl
or committee accepting contributions, making disbursements (expendltu Les
incurring oT)hgatmns in support of or opposition to a candidate is generplt
file a report ne Jater than the eighth day before a primary or elgetfon at which the

ontributions made S“r a,gcepted disbursements made~“and obligations incurre
through the 14th day prior te.the primary or ezlg‘gmﬁ}i

‘E Currently, if a candidate fo\stgée office reeéives one or more contributions from
alsingle contributor aggregating $500~ar grbre during the 14—day period preceding
an election, the candidate must repeft™g the elections board the information
currently required to be disclosed” pertaining to contributions received by the
candidate no later than 24 helrs following receipt of any such contribution or
contributions. .

! This bill requires gaéh candidate at the general or aspecial election for the office
qf governor, 11eute;ﬂ3rfﬁc governor, attorney general, secretaiy of state, justice of the
Supreme court, e senator or representative to the assemblxwho does not accept
/a public grag/t)( e below) and who intends to make any disbursemgnt or who incurs

for 1ntends ;
made ursements in his or her campaign exceeding the ambo
disburéement limitation for the office that the candidate seeks, to report to the

| “elections board, no later than 21 days-pricr-to the activity i intended ta be funded by J /)
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T

the disbursement ‘or obligation,” the ‘information that is currently requlred to be
réported pertaining to disbursements made and obligations incurred by candidates.

, The bill similarly requires each committee that intends to make any
dlsbilrsement or that incurs or intends to incur any obligation to make a
dlsbu%ement for the purpose of advocatmg the electlon or defeat of a candidate for

candidate ‘who is supported or whose opponent is opposed to report to tife “elections
board no Iater than 21 days prmr to the activity 1ntended to be (

obligations to be mcurred for that purpose.
‘ In addition, the bill provides that if a candidate for a_ 'aJOI‘ state office at the
- general or a special electmn does not enter into an agreemefit to accept a public grant
. in return for abiding by‘d1sbursement limitations and géntribution restrictions, the
.candidate must report to ythe elections board all 1nfort10n currently required to be
disclosed pertaining to any-contributions received,k y the candidate no later than 24
- hours following receipt of any contribution orontributions after that candidate
receives total contributions equial to more thﬁ%}*fM the following amounts-during his or
her campaign: a\
: 1. For candidates for the off\bes of 4 overnor and lieutenant governor jointly,
$500 000 from all committees or $1 5?)@5% 000 from all contributors.
2. For a candidate for the pfﬁc of attorney general, $100,000 from all
committees or $300,000 from all g“ntnbut
i\ 3. For a candidate for the dffice of se c::E*‘etary of state, state treasurer or state
supermtendent of public instryction, $50,000 from all comm1ttees or $150,000 from
all contributors.
. 4. For a candidate fi f the office of justice, $225,000 from all contributors.
or

E 5. For a candidatefor the office of state senator\$25,000 from all committee
or $75,000 from all cgfftrlbutors \ WZ

e

T —

5? 6. For a candidate for the office of representative to the assembly $12,500 fro
all committees oy 37,500 from all contributors.

* Under thg bill, these amounts are subject to a b1 nnial cost—of—hvmé
adJustment fé ginning in 2002, in accordance with a formula t %d to the “consume:
price index“determined by the U.S. department of labor.

i The, #bill also requires each candidate at the general el tion, and eac
commlttee or individual making disbursements or incurring obligations in suppor
of or in opposition to a candidate at the general or a special elect to file a
addlhonal report on the tenth day after the election. Q‘\ )i

o
e

—

Currently, individuals who accept contributions, organizations that make or
accept contributions, or individuals who or organizations that incur obligations or
make disbursements for the purpose of influencing an election for state or local office
are generally required to register with the appropriate filing officer and to file
financial reports with that officer, regardless of whether they act in conjunction with
or independently of any candidate who is supported or opposed. Currently, when a
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person is alleged to have violated registration and reporting requirements, the state
has the burden of proving that the violation occurred.

This bill provides that, whenever any person publishes, disseminates or
broadcasts any communication that includes a reference to a candidate for an office
to be filled at an election, during the 60-day period preceding that election or during
the 30-day period preceding any primary for that election, and the communication
is substantially directed toward the electorate for that election, it is presumed that
the communication is made for the purpose of influencing the election or nomination
for election of that candidate, unless the person making the communication
establishes, by a preponderance of the evidence, that the communication was not
made for that purpose

i

Under current law, dlsbursement (expendlture) levels are specified for/
ates for various state and local offices. These levels become a bmdmg
upon any candldate for state office who accepts a state grant froprthe

\ mary and electic)n
campaign combined, Additionally, the disbursement level§ for candidates for the
offices of state senatdr and representative to the assembly are subdivided between

| the primary and electiog campaign periods in such gavay that only about 60% of the
total applicable disburseigent level for either offie€ may be allocated by a candidate
to either the primary or th¥ election campalgp/geQriod.

% This bill: ) -~

Bat le\:;iyﬁ/d limitations applicable to candidates for

1. Eliminates d1sbursem 2
tate office, except the offices of\court of appeals judge, circuit judge and district

ttorney, on or before the date of the primary election for those offices.
2.” Revises the current disburde ment levels applicable to candidates for the
ffices shown in the followingchart: ™
/
Office / Ctsgrent Level Proposed Level
Governor / [$2,000,000
Lieutenant g ernor for both offices]
Attorney g/eﬁeral 600,000
Suprem;f’court justice 300,000
Secretdry of state 215,625 200,000
{ Stajyé treasurer 215,625 \ 200,000
| State superintendent of public 215,625 \. 200,000
g’ instruction \
State senator 34,500 1(‘)9 000
Representatlve to the assembly 17,250 50,000 ~

. e —————
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ant shall receive an additional grant in an amount equal to 1) the amount of any

- .mete'féfthe‘6ff>ivee of representative to the assembly, $37,500:
\g\‘ ddition to these amounts, the bill provides that a candidate who accepts a
T

independent disbursements that are made to oppose that candidate or to support
that“candldate s opponent; 2) the total amount of obligations incurred or proposed to
be incuirred and disbursements proposed to be made that have not previously been
reported a 0b11gat10ns by an opposing candidate who dges-fiot accept a grant
exceeding the amount of the disbursement limitation forttie office that the candidate
seeks; and 3) théw\t;otal amount of contrlbutlo :

£
i

by the U.S. department of labor

candid ¢
f m;b'é%E of signatures of electors of the Jurlsdlctlon or district in whic the candidHE
3 /eéfs office that have not been filed by an opposing candidate for the same offig 1)

H
%, M!Eéﬂ Liz, ﬁ E ° ﬁ!v i

Currently, violators of the campaign finance law are subject to a forfeiture (civil
penalty) of not more than $500 for each violation, except that violators of
contribution limitations are subject to a forfeiture of not more than treble the amount
unlawfully contributed. In addition, currently, any person who is delinquent in filing
a report is subject to a forfeiture of not more than $50 or one percent of the annual
salary of the office for which a candidate is being supported or opposed, whichever
is greater, for each day of delinquency. Currently, any person who makes an unlawful
contribution is subject to a forfeiture of treble the amount of the unlawful
contribution.

Currently, whoever intentionally violates certain provisions of the campaign
finance law, such as registration requirements, contribution limitations, the
prohibition against making contributions in the name of another person, the
prohibition against using contributions for most nonpolitical purposes and the
prohibition against filing false reports and statements,may be fined not more than
$1,000 or imprisoned for not more than six months, or both, if the violation does not
exceed $100 in amount or value, and may be fined not more than $10,000 or
imprisoned for not more than three years, or both, if the violation exceeds $100 in
amount or value.

Thls b111 prov1des that if any candldate or other 1nd1v1dua1 or commlttee ms

~aCcepted by opposing candidates |

cost—of—hvmg adjustment '"@-;“ ng in 2002, in accordance with a formula tied to}

e
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above)without first registering and reportlng to the extent requirecj,ﬁnder thetbsby—"
the offender must pay a forfeiture of $500 for each,day of violatios
The bill also provides that if any of these individuals or committees accepts or
transfers one or more contributions, makes one or morg¢ disburseiments or incurs one
or more obligations to make disbursements for purposejfin an amount that is
more or less than the amount reported by that individual or committee:

1. By more than 5% but not more than 10%, the individual or committee must
forfeit four times the amount of the difference.

2. By more than 10%, the 1nd1v1dua1 or committee must forfeit six times the
amount of the difference. di am elech Hlowm

The bill also imposes a new penalty ypon any person who, with intent to conceal
or deceive, accepts or transfers a contripution, makes a dlsbursement or incurs an
obhgatlon to make a dlsbursement foj the purpose of

imprisonment for not more th ars, or both (equivalent to a class E felony).
Labbying-expenditure-tax-

ThlS bill imposes a tax on lobbying principals (persons who employ lobbyists)
1€ Tate f 10% on lobbying expenditures that are reportable to the ethics board.

to the extent requ1red under theEl consisting of a fine of not more than $10,000 or
[ T4

Currently, if any part of amaet;
are valld are severed from the inv li

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

. appear on a ballot at any election, and all county, cong
.




1999 - 2000 Legislature -13- | JTK&JIIEE?nﬁglzgjlf

SENATE BILL 190 SECTION 5

votes cast on all ballots for the office for which he or she is a candidate, in addition

.
%,

. to other requirements.

""*»x SECTION 6. 11.01 (5m) of the statutes is repealed.

Ny,

§ECTION 7. 11.01 (12s) of the statutes is repealed.
SECTI()%«E\ 11.05 (3) (c) of the statutes is amended to read: /

l(--,sga-s,l.au:«ze—eancspaa-gm—eexxmnkt;e\g‘;§ a supporf committee or a special interest

9, committee.

ECTION 10. 11.05 (3) (o) of the statutes is repealed.
SEcCTION 11. 11.05 (9) (a) of the statutes is renumbered 11.05 (9).

repealed SR

18 " SECTION 13. 11.05 (14) of the statutes is created to read:

19 11.05 (14) PRESUMPTION CONCERNING CERTAIN COMMUNICATIONS. Whenever any
20 person publishes, disseminates or broadcasts, or causes to be published,
21 disseminated or broadcast, any communication that includes a reference to a clearly
22 identified candidate for an office to be filled at a general, spring or special election,

23 during the 60-day period preceding that election or during the 30-day period
24 preceding any primary for that election, and the communication is substantially

25 directed toward the electorate at that election, it is presumed that the
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communication is made for the purpose of influencing the election or nomination for
election of that candidate, unless the person making the communication or causing
the communication to be made establishes, by a preponderance of the evidence, that
the communication was not made for that purpose.

SEcTION 14. 11.06 (2) of the statutes is amended to read:

11.06 (2) DISCLOSURE OF CERTAIN INDIRECT DISBURSEMENTS. Notwithstanding
sub. (1), if a disbursement is made or obligation incurred by an individual other than
a candidate or by a committee or group which is not primarily organized for political
purposes, and the disbursement does not constitute a contribution to any candidate
or other individual, committee or group, the disbursement or obligation is required
to be reported only if the purpose is to expressly advocate the election or defeat of a

clearly identified candidate or the adoption or rejection of a referendum or if the

disbursement is made or the obligation is incurred for the purpose of making a

v
communication specified ins. 11.05 (14). The exemption provided by this subsection [

shall in no case be construed to apply to a political party, @;;ye_eampa slative ign,

personal campaign or support committee.

‘/,..M./S,EGI‘-IQN:-I‘«»S*MI‘I':"OG”‘(7iﬁ)""’(ﬁ)'"'afﬂibﬁe;statﬂte5 is amended to read:

e

11706(7m) (a) If a committee which was registered under s. 11.05.as-apolitical |
party committee _SupP ing candidates of a
M""F’N it K

political party files an oath under Stb {7) affizn

or consultation with any candidate.1 0 i

of the party at a general or.sp ecial election, that the committeedoes not act in concert

with, or at the req fiest or suggestion of, such a candidate, that the co Qittee does

committee of such a candidate who benefits from a disbursement made in oppesifion
R

fhg that it does not act in cooperation

cooperation or consultation with such a candidate or agent or authorized
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1 ruleis neCeSséry for thepubllc peace health safet;rorvs;elfare and&thoztwa%%%alﬁgfﬂg
2 of emergency. e / /
3 ;f SEcTION 94. 11.50 (11) (e) of the s wé*“éwis?::;ended to read: |
4 ;’ 11.50 (11) (e) No ca%Mﬁgrﬁ:y expend, authorize the expenditure of gr.ineur-\
5 };‘ " any grant if he or she violates thaspit d ‘ quired under
J 5 s a precondition to receipt of a “except és authorized in sub. (2) (h)

7L e

8 - SECTION 9%. 11.60 (3s) and (3t) of the statutes are created to read:

9 11.60 (3s) Notwithstanding sub. (1), if any candidate or other individual or
10 committee 2fgepts-6

11 -.obligation-te-make-a.disburse

13 specified in s. 11.05‘/(1 4) without first registering under s. 11.05 (1), (2) or (2g) to the
14 extent required under s. 11.05 (1), (2) and (2g), opwithtﬁ‘tsreporting the information
15 required under s. 1Y.\2' ) Ar 8)

@ contribution, disbursement or obligation, to the extent required under i; MJZ%SY
17 “Toh a 11.20 (3) and (4), the candidate or other individual or committee
18 may be required to forfeit not more than $500 per day for each day of continued
19 violation.

20 (3t) Notwithstanding sub. (1), if any candidate or other individual or
21 committee accepts or transfers one or more contributions, makes one or more
22 disbursements or incurs one or more obligations to make disbursements for the .

23 purpose of WpMMidaWM%ﬁﬁ&%pﬁfied ing 11371 (1)
makn v

24 M@:—tqmakg a comniunication specified in s. 11.05 (14) in an amount or value



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

, LRB-3171/1
1999 — 2000 Legislature - 41 - ‘ JTK&JK:cmh:ch&if

SENATE BILL 190 ‘ _ SECTION 95

that differs from the amount reported by that individual or committee under s. A2~

TXRASAT) Q864 11.20 (3) or (4):

(@) By more than 5% but not more than 10% cumulatively, the individual or
committee shall forfeit 4 times the amount or value of the difference.

(b) By more than 10% cumulatively, the individual or committee shall forfeit
6 times the amount or value of the difference.

SECTION 96. 11.61 (1) (a) of the statutes is amended to read:

11.61 (1) (a) Whoever Except as provided in par. (d), whoever intentionaily
violates s. 11.05 (1), (2), (2g) or (2r), 11.07 (1) or (5), 11.10 (1), 11.12 (5), 11.23 (6) or
11.24 (1) may be fined not more than $10,000 or imprisoned not more than 3 years
or both.

SECTION 97. 11.61 (1) (a) of the statutes, as affected by 1997 Wisconsin Act 283,
is amended to read: y

11.61 (1) (a) Wheever Except as provided in par. (d). whoever intentionally
violates s. 11.05 (1), (2), (2g) or (2r), 11.07 (1) or (5), 11.10 (1), 11.12 (5), 11.23 (6) or
11.24 (1) may be fined not more than $10,000 or imprisoned for not more than 4 years
and 6 months or both.

SECTION 98. 11.61 (1) (b) of the statutes is amended to read:

11.61 (1) (b) Wheever Except as provided in par. (d). whoever intentionally
violates s. 11.25, 11.26, 11.27 (1), 11.30 (1) or 11.38 where the intentional violation

does not involve a specific figure, or where the intentional violation concerns a figure
which exceeds $100 in amount or value may be fined not more than $10,000 or

imprisoned not more than 3 years or both.

SECTION 99. 11.61 (1) (b) of the statutes, as affected by 1997 Wisconsin Act 283,

is amended to read:
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1 11.61 (1) (b) Wheever Except as provided in par. (d). whoever intentionally

2 violates s. 11.25, 11.26, 11.27 (1), 11.30 (1) or 11.38 where the intentional violation

3 does not involve a specific figure, or where the intentional violation concerns a figure
4 which exceeds $100 in amount or value may be fined not more than $10,000 or
5 imprisoned for not more than 4 years and 6 months or both.
6 SECTION 100. 11.61 (1) (c) of the statutes is amended to read:
7 11.61 (1) (c) Wheever Except rovided in par. (d). whoever intentionally
8 violates any provision of this chapter other than those provided in par. (a) and
9 whoever intentionally violates any provision under par. (b) where the intentional
10 violation concerns a specific figure which does not exceed $100 in amount or value
11 may be fined not more than $1,000 or imiarisoned not more than 6 months or both.
12 SeEcTION 101. 11.61 (1) (d) of the statutes is created to read:
13 11.61 (1) (d) Whoever, with intent to conceal or deceive,~ accepts or transfers a
14 contribution, makes a disbursement or incurs an obligation to make a disbursement
/ pma ity
’;‘ 15, for the purpose of gepportizglreppusing dtandidatete

# a communication specified in s. 11.05 (14) without first

17 registering under s. 11.05 (1), (2) or (2g), to the extent required under s. 11.05 (1), (2)

/ 18\ and (2g), or without reporting the information required under s. W,ZWM
\l 93 W 11.20 (3) or (4) with respect to that contribution, disbursement or obligation,

20 to the extent required under ?; MWW&%ILZO (3) and (4), may

21 be fined not more than $10,000 or imprisoned for not more than 5 years, or both.

22 .-~SECTION-102."1: .58,.‘,(20)&6 “the-statutes-is-amended-to-read: .
23 *&\14:58 (20) Erecrion-cAMPAIGN CLEAN.G IERT FOND. Make disbursements\
24_ to each candidate certified under s. 7.08 (2) (c) or (cm) by the elections boa;cgly as”

~.
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77.9971 Imposition. A taxis imposed on every person, except an organizatieh\

described in section 501 (c) (3) of the Internal Revenue Code, that is exempt from

go nmmental unit, as defined in s. 281.65 (2) (am), at the rate of 109% ‘ lobbying
expendit that are reportable to the ethics board under s¢ (1.

77.9972 Ad nistration. (1) The depart ' venue shall levy, enforce
and collect the tax undeithis subchapter. " g

(2) The tax under this subs ap! ér nd a completed return prescribed by the
department of revenue are d and September 1.

(3) Sections 77.59(1) to (6), (8) and (8m).PRE0 (1) to (7), (9) and (10), 77.61
and (12) to (14) an d 7.62, as they apply to the taxs under subch. III, apply to t
tax under ¢ subchapter. |

y Certification. Annually no later than September 15N\the secretar

of revenue shall certify to the secretary of administration the amoun””s,t; taxes

'15 /  collected under this subchapter for the preceding 12-month period ending on Jyne
16+—30. B
SEcCTION 112. Nonstatutory provisions.
(1) Notwithstanding section 990.01 (11) of the statutes, if a court finds thatfm/
W any portion of s@c#i

.Statii :-." ed.b .~.n~
Nffiuthis actk}pe void in ﬁb@é‘ﬂentirety
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of the statutes first applies to aﬁiy,ﬁ ents for the biennium beginning on January

™
1, 2002. o
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SEcTioN M. Effective dates. This act takes effect on the day after

publication, except as follows: p P
(1) The treatment of section? 11.61 (1) (a) (by SeCTION 97) and @b) (by
SECTION 99) of the statutes takes effect on December 31, 1999.

(l\ ‘ (END)

Al

1//&”‘“ | (1) The treatment of sections 11.12 (7) (d),, 267(10a), 1131(9) and 11.50 (92) "
e : A 1“

/

2 T tfé’:;zeht of subchapter XIII of ¢ hapter 77 of the statutes first applies }
: obbying expenditures made during the 6-month period ending on December 31 ,M‘/f

e .
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Marchant, Robert

From: Burnett, Douglas

Sent: Thursday, October 14, 1999 2:42 PM
To: Marchant, Robert

Ce: Kuesel, Jeffery

Subject: FW: Redraft of 3750 issue ad bill

Rob-1 got an out of office reply from Jeff. Can you redraft this asap for me?

----- Original Message-----

From: Burnett, Douglas

Sent: Thursday, October 14, 1999 2:38 PM
To: Kuesel, Jeffery

Subject:  Redraft of 3750 issue ad bill

Jeff-Please redraft the issue ad bill so that it does not include the new penalties from SB 190, just the first 2 sections. We
want this to be a bill which just changes the issue ad statute and does not affect current law penalties. Also, do not include
the nonseverability provision, and change the effective date to July 1, 2000. Thanks.
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e
@‘@ﬁ% » relating to: mass media activities in relation to election

campaigns g

Analysis by the Legislative Reference Bureau
Currently, individuals who accept contributions, organizations that make or
accept contributions, or individuals who or organizations that incur obligations or
make disbursements for the purpose of influencing an election for state or local office
are generally required to register with the appropriate filing officer and to file
financial reports with that officer, regardless of whether they act in conjunction with

or independently of any candidate who is supported or opposed.{Currently, when a
person is alleged to have violatedregistration and reporting requirements, the state
has the burden of proving that the violation occurred.

This bill provides that, whenever any person publishes, disseminates or
broadcasts any communication that includes a reference to a candidate for an office
to be filled at an election, during the 60—day period preceding that election or during
the 80—day period preceding any primary for that election, and the communication
is substantially directed toward the electorate for that election, it is presumed that
the communication is made for the purpose of influencing the election or nomination
for election of that candidate, unless the person making the commumcatmn i‘
e of the evide !

establishes, by a preponde k o
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made for that purpose
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Currently, violators of the campaign finance law are subject to a forfeiture (civil - -

penalty) of not more than $500 for each violation, except that violators of /]

qutribution limitations are subject to a forfeiture of not more than treble the amoun”
un¥wfully contributed. In addition, currently, any person whois delinquent in filthg -
a rept is subject to a forfeiture of not more than $50 or one percent of the gfinual
salary ok the office for which a candidate is being supported or opposed, yhichever -
is greater, ¥Qr each day of delinquency. Currently, any person who makeg#n unlawful
contributionNg subject to a forfeiture of treble the amount 0 the unlawful
contribution.

Currently, whgever intentionally violates certain provis;j ghs of the campaign
finance law, such % registration requirements, contripdtion limitations, the
prohibition against m¥ing contributions in the name of another person, the
prohibition against using\gontributions for most nefipolitical purposes and the
prohibition against filing faldgreports and statemefits may be fined not more than
$1,000 or imprisoned for not mode than six mongHs, or both, if the violation does not
exceed $100 in amount or valueNand may/be fined not more than $10,000 or
imprisoned for not more than three pRars,Or both, if the violation exceeds $100 in
amount or value.

This bill provides that if any cangd da ba,or other individual or committee makes
a communication relating to candigétes at athglection without first registering and
reporting to the extent required #hder the law, thg offender must pay a forfeiture of
$500 for each day of violation,/The bill also providéx that if any of these individuals
or committees accepts or tpdnsfers one or more contputions, makes one or more
disbursements or incurs/6ne or more obligations to make disbursements for the
purpose of making sucl’a communication in an amount tha% 's more or less than the
amount reported bythat individual or committee:

1. By more tlin 5% but not more than 10%, the individual committee must
forfeit four time$ the amount of the difference.

2. By mfre than 10%, the individual or committee must forfel gix times the
amount of the difference.

Thebill also imposes a new penalty upon any person who, with 1ntent sconceal
or decgfve, accepts or transfers a contribution, makes a d1sbursement or incWrs an
oblightion to make a disbursement for the purpose of making a communica{jon
reJating to candidates at an election without registering or reportmg to the ext t

vequired under the law, consisting of a fine of not more than $10,000 or imprisonmeny
for not more than five years, or both (equivalent to a class E felony). '
e

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 11.05 (14) of the statutes is created to read:
11.05 (14) PRESUMPTION CONCERNING CERTAIN COMMUNICATIONS. Whenever any

person publishes, disseminates or broadcasts, or causes to be published,
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disseminated or broadcast, any communication that includes a reference to a clearly
identified candidate for an office to be filled at a general, spring or special election,
during the 60-day period preceding that election or during the 30—day period
preceding any primary for that election, and the communication is substantially
directed towérd the electorate at that election, it is presumed thaf the
communication is made for the purpose of influencing the election or nomination for
election of that candidate, unless the person making the communication or causing
the communication to be made establishes, by a preponderance of the evidence, that
the communication was not made for that purpose.

SECTION 2. 11.06 (2) of the statutes is amended to read:

11.06 (2) DISCLOSURE OF CERTAIN INDIRECT DISBURSEMENTS. Notwithstanding
sub. (1), if a disbursement is made or obligation incurred by an individual other than
a candidate or by a committee or group which is not primarily organized for political
purposes, and the disbursement does not constitute a contribution to any candidate
or other individual, committee or group, the disbursement or obligation is required
to be reported only if the purpose is to expressly advocate the election or defeat of a
clearly identified candidate or the adoption or rejection of a referendum or if the
disbursement is made or the obligation is incurred for the purpose of making a
communication specified in s. 11.0;5/ (14). The exemption provided by this subsection

shall in no case be construed to apply to a political party, legislative campaign,

personal campaign or support committee.
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i fm

to that contribution, disbursement or obligation, to the extent required und%r 5.11.20

\.

(3) and (4), the candidate or other individual or committee may be re J}n«ﬁ{zd to forfeit
Vs

not more thar$500 per day for each day of continued violation. .

(8t) Notwithstanding sub. (1), if any candidate other individual or
committee accepts o}'\f{\ansfers one or more contributipt s, makes one or more
disbursements or incurs %q\s or more obligations to v.r“" disbursements for the

purpose of making a communi tlon specified in s. A.05 (14) in an amount or value

{ (a) By more than 5% but not more / an 10% cumulatively, the individual or
committee shall forfeit 4 times the amount or value of the difference.

(b) By more than 10% cumul 1vely, the 1n&§1dual or committee shall forfeit
6 times the amount or value of the difference. %‘\

SECTION 4. 11.61 (1) (a) 6f the statutes is amendé%o read:

11.61 (1) (a) ¢ Except as provided in par. d), whoever intentionally

violates s. 11.05 (1), ((2(2/’(2g) or (2r), 11.07 (1) or (5), 11.10 (1)
11.24 (1) may be fingd not more than $10,000 or imprisoned not

"11.12 (), 11.23 (6) or

nore than 3 years

or both.

SEcTION 5. 11.61 (1) (a) of the statutes, as affected by 1997 Wiscon~ ct 283,

and 6 months or both.

or w1thout reporting the information required under s. 11.20 (3) or (4) with respect\'\,

that differs from the amount repor e\\y that I;l}lddual or committee unders. 11.20 -
(3) or (4):
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SECTION 6. 11.61 (1) (b) of the statutes is amended to read:

11.61 (1) (b) Wheoever Except as provided in par. (d), whoever int
violateé\i. 11.25, 11.26, 11.27 (1), 11.30 (1) or 11.38 where the intenj#bnal violation

does not invplve a specific figure, or where the intentional violatig: concerns a figure
which exceeds\h$100 in amount or value may be fined no ‘
imprisoned not mere than 3 years or both. /

SECTION 7. 11\.&61‘ (1) (b) of the statutes, as affec d by 1997 Wisconsin Act 283,
is amended to read: \

11.61 (1) (b)

imprisoned for not more than 4 y¢ars and E\months or both.

SEcCTION 8. 11.61 (1) (c) of the statutes ?é

11.61 (¥) (d) Whoever, with intent to conceal or deceive, accepts dﬁn transfers a;
z

\i contribution, makes a dlsbursement or incurs an obligation to make a d1sb%sement§

| for the purpose of making a communication specified in s. 11.05 (14) w1thok‘> ﬁrst
regls jering under s. 11.05 (1), (2) or (2g), to the extent required under s. 11.05 (1), t‘Z)

(2g), or without reporting the information required under s. 11.20 (3) or (4) Wlth
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AN ACT to amend 11.06 (2); and to create 11.05 (14) of the statutes; relating to:

mass media activities in relation to election campaigns.

Analysis by the Legislative Reference Bureau

Currently, individuals who accept contributions, organizations that make or
accept contributions, or individuals who or organizations that incur obligations or
make disbursements for the purpose of influencing an election for state or local office
are generally required to register with the appropriate filing offiéer and to file
financial reports with that officer, regardless of whether they act in conjunction with
or independently of any candidate who is supported or opposed. A person who
violates the registration and reporting requirements may be subject to civil and
criminal penalties, depending upon the type of violation. Currently, when a person
is alleged to have violated registration and reporting requirements, the state has the
. burden of proving that the violation occurred.

This bill provides that, whenever any person publishes, disseminates or
broadcasts any communication that includes a reference to a candidate for an office
to be filled at an election, during the 60—day period preceding that election or during
the 30—day period preceding any primary for that election, and the communication
is substantially directed toward the electorate for that election, it is presumed that
the communication is made for the purpose of influencing the election or nomination
for election of that candidate, unless the person making the communication
establishes, by a preponderance of the evidence, that the communication was not
made for that purpose. If the person fails to rebut the presumption provided under
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this bill and fails to comply with registration and reporting requirements, the person
is subject to the applicable civil and criminal penalties provided under current law.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SEcTION 1. 11.05 (14) of the statutes is created to read:

11.05 (14) PRESUMPTION CONCERNING CERTAIN COMMUNICATIONS. Whenever any
person publishes, disseminates or broadcasts, or causes to be ptiblished,
‘dissemihated or broadcast, any communication that includes a reference t§ aclearly
identified candidate for an office to be filled at a general, spring or special election,
during the 60-day period preqeding that election or .during the 30-day period
preceding any primary for that election, and the communication is substantially
directed toward the electorate at that eiection, it is presumed that the
communication is made for the purpose of influencing the election or nomination for
election of that candidate, unless the persoh making the communication or causing
the communication to be made establishes, by a preponderance of the evidence, that A
the communication was not made for that purpose.

SEcTION 2. 11.06 (2) of the statutes is amended to.read:

'11.06 (2) DISCLOSURE OF CERTAIN INDIRECT DISBURSEMENTS. Notwithstanding'

sub. (1), if a disbursement is made or obligation incurred by an individual other thén

" a candidate or by a committee or group which is not primarily organized for political

purposes, and the disbursement does not constitute a contribution to any candidate
or other individual, committee or group, the disbursement or obligation is required

to be reported only if the purpose is to expressly advocate the election or defeat of a

clearly identified candidate or the adoption or rejection of a referendum' or if the
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communication specified in . 11.05 (14). The exemption provided by this subsection

shall in no case be construed to apply to a political party, legislative campaign,
personal campaign or support committee.

SecTioN 3. Effective date.

(1) This act takes effect on July 1, 2000.

(END)
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Tjnder this bill, candidates for the office of governor and lieutenant governor are
potentlally bound by the same dlsbursement limitation, which apphes tothe primary

” ., i

e . --pelabir saezadvertising currently,
ch. 11 stats generally requlres disclosure of ﬁnanc1al act1v1ty by 1nd1v1§'uals and
committees seekmg to influence the election or defeat of candidates for state or local
office [see ss. 11.01 (8),(7),(11) and (16), 11.05 and 11.06, stats.], unless a disbursement
is made or obligation incurred by an individual other than a candidate or by a
committee which is not organized primarily for political purposes, the disbursement
is not a contribution as defined in the law and the disbursement is not made to
expressly advocate the election or defeat of a clearly identified candidate [see s. 11.06
(2), stats.]. This language pretty closely tracks the holding of the U.S. Supreme Court
in Buckley v. Valeo, et al., 96 S. Ct. 612, 656664 (1976), which prescribes the
boundaries of disclosure that may be constitutionally enforced (except as those
requirements affect certain minor parties and independent candidates). This proposal
appears to extend beyond the boundaries which the court permitted in 1976. As a
result, its enforceability at the current time appears to rest upon a shift by the court
in its stance on this issue. In this connection, see also North Carolina Right to Life Inc.
v. Bartlett, 67 U.S.L.W. 4148 (U.S.C.A., 4th Cir., 1999), in which the court voided North
Carolina’s attempt to regulate issue advocacy as inconsistent with Buckley. I know
that the McCain-Feingold language has been looked at by respected constitutional
scholars who convincingly argue that it passes constitutional muster; however, current
state law is specifically molded to fit within the confines of the Buckley decision,
whereas this language casts aside that decision and takes the stance that another mold
should be acceptable. There is also another issue with this language in that under the
Fifth, Sixth and Fourteenth amendments, the state has the burden of proof in
prosecutions. To the extent that this provision operates to shift that burden to the
defendant under certain circumstances, it may be difficult to enforce.
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Currently, ch. 11, stats., generally requires disclosure of financial activity by
individuals and committees seeking to influence the election or defeat of candidates for
state or local office [see ss. 11.01 (6), (7), (11) and (16), 11.05 and 11.06, stats.], unless
a disbursement is made or obligation incurred by an individual other than a candidate
or by a committee which is not organized primarily for political purposes, the
disbursement is not a contribution as defined in the law and the disbuirsement is not
made to expressly advocate the election or defeat of a clearly identified candidate [see
s. 11.06 (2), stats.]. This language pretty closely tracksthe holding of the U.S. Supreme
Court in Buckley v. Valeo, et al., 96 S. Ct. 612, 656-664 (1976), which prescribes the
boundaries of disclosure that may be constitutionally enforced (except as those
requirements affect certain minor parties and independent candidates). This proposal
appears to extend beyond the boundaries which the court permitted in 1976. As a
result, its enforceability at the current time appears to rest upon a shift by the court
in its stance on this issue. In this connection, see also North Carolina Right to Life Inc.
v. Bartlett, 67 U.S.L.W. 4148 (U.S.C.A., 4th Cir., 1999), in which the court voided North
Carolina’s attempt to regulate issue advocacy as inconsistent with Buckley. I know
that the McCain—-Feingold language has been looked at by respected constitutional
scholars who convincingly argue that it passes constitutional muster; however, current
state law is specifically molded to fit within the confines of the Buckley decision,
whereas this language casts aside that decision and takes the stance that another mold
should be acceptable. There is also another issue with this language in that under the
Fifth, Sixth and Fourteenth amendments, the state has the burden of proof in
prosecutions. To the extent that this provision operates to shift that burden to the
defendant under certain circumstances, it may be difficult to enforce.

Jeffery T. Kuesel
Managing Attorney
Phone: (608) 266-6778
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