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1 AN ACT to amend 15.405 (7) (b) 3., 448.02 (3) (c) and 448.02 (4) and (9) (intro.);
2 and to create 69.18 (2) (g), 146.365, 440.037, 448.02 (3) (d), 979.01 (1n) and
3 979.01 (1p) of the statutes; relating to: priorities, completion guidelines and
4 notices required for health care professional disciplinary cases;‘identiﬁcation
5 of health care professionals in possible neeci of investigation; additional public
6 members for the medical examining board; authority of the medical examining
7 board to limit credentials and impose civil forfeitures; reporting requirements
8 for reports submitted to the national practitioner data bank; inclusion of health
9 care professionals who practice alternative forms of health care on panels of
10 health care experts established by the department of regulation and licensing;
11 indication of therapeutic-related deaths on certificates of death; and providing
12 a penalty.

Analysis by the Legislative Reference Bureau

This bill is explained in the NOTES provided by the joint legislative council in
the bill. ;
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For further information see the state fiscal estimate, which will be printed as
an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

PREFATORY NOTE: This bill is recommended by the joint legislative council’s special
committee on discipline of health care professionals. Provisions of the bill are described
in this prefatory note and in notes to individual provisions of the bill.

Duties of Department of Regulation and Licensing (DORL) in Health Care
Professional Discipline Process
The bill imposes on DORL a variety of duties related to the state disciplinary

process that applies to licensed and certified health care professionals, as defined under
the proposal.

In some instances, the duties imposed on DORL under the proposal reflect current
practices of DORL. By giving formal statutory recognition to these current practices, the
public policy of these practices is supported dand the continuation of the practices is
guaranteed. In other instances, new duties are imposed on DORL where the special
committee concluded that the fairness or efficiency of or public confidence in the health
care professional disciplinary process might be improved.

In general terms, these provisions of the bill:

1. Require DORL to develop a system to establish the relatlve priority of cases
involving possible unprofessional conduct on the part of a health care professional.

2. Require DORL to develop a system for identifying health care professionals who,
even if not the subject of a specific allegation of, or specific information relating to,
unprofessional conduct, may nonetheless warrant further evaluation and possible
investigation.

3. Require DORL to notify a health care professional’s place of practice or
employment when a formal complaint alleging unprofessional conduct by the health care
professional is filed.

4. Require DORL to give notice to a complainant and the health care professmnal
when: (a) a case of possible unprofessional conduct by the health care professional is
closed following screening for a possible investigation; (b) a case of possible
unprofessional conduct by the health care professional has been opened for investigation;
and (c) a case of possible unprofessional conduct by the health care professional is closed
after investigation. In addition, DORL is required to provide a copy of the notices under
(b) or (c) to an affected patient or the patient’s family members.

5. Require that a patient or client of a health care professional who has been
adversely affected by conduct of the health care professional that is the subject of a
d1sc1p11nary proceeding be given opportunity to confer with DORL’s prosecuting attorney
concerning the disposition of the case and the economic, physical and psychological effect
of the unprofessional conduct on the patient or client.

6. Require DORL to establish guidelines for the timely completion of each stage
of the health care professional disciplinary process.

7. Require, if DORL establishes panels of health care experts to review complaints
against health care professionals, that DORL attempt to include on the panels health
care professionals who practice alternative forms of health care to assist in evaluating
cases involving alternative health care.

8. Require, by May 1, 2001, DORL to submit to the legislature a report on the
disciplinary process timelines that were implemented by the department as guidelines
in February 1999.

Composition of Medical Examining Board (board)
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Under current law, the board consists of the following 13 members, appointed for
staggered four—year terms:

--Nine licensed doctors of medicine.

--One licensed doctor of osteopathy.

--Three public members.

This bill adds two public members to the board, resulting in a 15-member board
with five public members, nine medical doctor members and one member who is a doctor

9f osteopathy. T e devtrel /to /67(:&1

ummary Limitation of Credential I ¥ Boar

Current law authorizes the board to suspend summarily any credential granted by

it, pending a d1sc1p11nary hearing, for a pe rigd not to exceed 30 days when the board has
in its possession evidence estabhshmg prqgable cause to believe: (1) that the credential
holder has violated the provisions of subchi. IT of ch. 448, stats.; and (2) that it is necessary
to suspend the credential to protect the/public health, safety or welfare. [s. 448.02 (4),
stats.] The credential holder must befgranted an opportunity to be heard during the
determination of probable cause for sugpension. The board is authorized to designate any
of its officers to exercise the suspension authority but suspension by an officer may not
exceed 72 hours. If a credential has been suspended pending hearing, the board may,
/ while the hearing is in progress, ex end the initial 30-day period of suspension for an
additional 30 days. Ifthe as caused a delay in the hearing process, the board

(/ may subsequently suspend the pleysheiiie redengil from the time the hearing is

commenced until a final decision is issued or may delegate that au’chonty to the
administrative law judge. credoyi el holder) s

This bill adds to the current summary suspension authority the authority to limit
summarily any credential issued by the board. Thus, for example, a physician could be
restricted from practicing in a certain area of practice pending a disciplinary hearing but
be permitted to practice in nonrestricted areas.

Authority of Board to Impose a Forfeiture fi rtain Unprofessional Conduct

Currently, the board has no authority to impose a civil forfeiture against a
credential holder found guilty of unprofessional conduct. In order to give the board an
additional tool to deal with unprofessional conduct that is currently available to certain
other examining boards, this bill gives the board authority to assess a forfeiture of not
more than $1,000 for each violation against a credential holder found guilty of
unprofessional conduct. The authority to assess the civil forfeiture does not extend to a
violation that constitutes negligence in treatment; the special committee concluded that
exposure to malpractice awards and the costs of defending malpractice actions make
unnecessary a civil forfeiture for negligence in treatment in the disciplinary context.

Reports to Board of Reports to National Practitioner Data Bank (NPDB); Penalty
Under current law, the Federal Health Care Quality Improvement Act [42 USC

11111 to 11152] requires certain entities to report information on physicians to the NPDB.
Specifically, 42 USC 11131 requires entities (including insurance companies) that make
payment under an insurance policy or in settlement of a malpractice action or claim to
report information on the payment and the circumstances of the payment to the NPDB.
Boards of medical examiners (in this state, the board) must report actions that suspend,
revoke or otherwise restrict a physician’s license or censure, reprimand or place a
physician on probatmn physician surrender of a license also must be reported. [42 USC
],;LJ.BZWJ-«I jion, under 42 USC 11133, health care entities (which include hospitals,

““health maintenance nizations, group medical practices and professional societies)
must report to the NPDB, professional review actions that adversely affect the clinical
privileges of a physician Tor longer than 30 days; the surrender of a physician’s clinical
privileges while the physician is under investigation or in return for not investigating the
physician; or a professional review action that restricts membership in a professional
society.
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Federal regulations require the information on malpractice payments to be
reported to the NPDB within 30 days of a payment, and simultaneously to the board of
medical examiners. [45 CFR 60.5(a).] A payorissubject to afine of up to $10,000 for each
nonreported payment.

Federal regulations require health care entities to report adverse actions to the
board of medical examiners within 15 days (which in turn has 15 days to forward the
report to the NPDB). [45 CFR 60.5 (¢).] The penalty for not complying with these
reporting requirements is a loss of the immunity protections under the Health Care
Quality Improvement Act.

This bill creates a state requirement that reports on medical malpractice payments
and professional review actions by health care entities that are required to be submitted
to the NPDB must be submitted to the board in accordance with the time limits set forth
in 45 CFR 60.5 (a) and (c). A person that violates this requirementis subject to a forfeiture
of not more than $10,000 for each violation.

Indication of Certdin Therapeutic—Rela ificate

Under current s. 69.18 (2) (d) 1., stats., if a death is the subject of a coroner’s or
medical examiner’s determination under s. 979.01 or 979.03, stats., the coroner or
medical examiner or a physician supervised by a coroner or medical examiner in the
county where the event that caused the death occurred is required to complete and sign
the medical certification part of the death certificate for the death and mail the death
certificate within five days after the pronouncement of death or present the certificate to
the person responsible for filing the death certificate within six days after the
pronouncement of death.

Further, s. 69.18 (2) (f) provides that a person signing a medical certification part
of the death certificate must describe, in detail, on a form prescribed by the state registrar,
the cause of death; show the duration of each cause and the sequence of each cause if the
cause of death was multiple; and, if the cause was disease, the evolution of the disease.

This bill provides that when a coroner or medical examiner receives a report of a
death under s. 979.01, stats. (set forth in pertinent part in the note to SECTION 8 of this
bill), and subsequently determines that the death was a therapeutic-related death, the
coroner or medical examiner must indicate this determination on the death certificate.
The bill creates a definition of therapeutic—related death based on the definition
contained in the instruction manual on completing the death certificate published by the
State of Wisconsin. The manual classifies three types of therapeutic-related deaths:
death resulting from complications of surgery, prescription drug use or other medical
procedures performed or given for disease conditions; death resulting from complications
of surgery, drug use or medical procedures performed or given for traumatic conditions;
or death resulting from “therapeutic misadventures”, when medical procedures were
done incorrectly or drugs were given in error. Further, the bill requires the state registrar
to revise the death certificate to include a space in which determinations of
therapeutic-related deaths may be recorded. Finally, the bill requires the coroner or
medical examiner who determines that a death is therapeutic related to forward this
information to DORL.

SECTION 1. 15.405 (7) (b) 3. of the statutes is amended to read:
15.405 (7) (b) 3. Three Five public members.

NoTE: Adds 2 public members to the board.

SECTION 2. 69.18 (2) (g) of the statutes is created to read:
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69.18 (2) (g) 1. In this paragraph, “therapeutic-related death” means a death
that resulted from any of the following:

a. Complications of surgery, prescription drug use, or other medical procedures,
performed or given for disease conditions.

b. Complications of surgery, prescription drug use, or other medical procedures,
vperformed or given for accidental or intentional traumatic conditions.

c. Therapeutic misadventures, when a medical procedure may have been done
incorrectly or resulted from an error in dosage or type of drug administered. -

2. On the form for a certificate of death prescribed by the state registrar under
sub. (1) (b), the state registrar shall provide for a separate section for the indication

of a therapeutic-related death as required under s. 979.01 (1n).
Nore: Requires the state registrar of vital statistics to provide on the death

certificate form a separate section for indicating a therapeutic-related death. See
SECTION 8 of the bill.

 SECTION 3. 146.365 of the statutes is created to read:
146.365 Submission of reports to the medical examining board. Reports
that are required to be submitted to the national practitioner data bank under 42
USC 11131 and 11133 shall be submitted to the medical examining board in
accordance with the time limits set forth in 45 CFR 60.5 (a) and (c). Any person, (¥4
violates this section may be required to forfeit not more than $10,000 for each

violation.

NoTE: Creates a requirement that information reported to the NPDB, established

by the Federal Health Care Quality Improvement Act of 1986, must also be reported to

- the board. The requirement applies to reports on medical malpractice payments and on

certain professional review actions taken by health care entities. A person that violates
this requirement may be required to forfeit not more than $10,000 for each violation.

SECTION 4. 440.037 of the statutes is created to read:
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SECTION 4

440.037 Duties of department regarding health care professional

disciplinary process. (1) DEFINITIONS. In this section:
(a) “Health care credentialing authority” means the:
1. Board of nursing.
2. Chiropractic examining board.
3. Dentistry examining board.
4. Dietitians affiliated credentialing board.

5. Hearing and speech examining board.

6. Examining board of social workers, marriage and family therapists and

professional counselors.
7. Medical examining board.
8. Optometry examining board.

9. Pharmacy examining board.

10. Physical therapists affiliated credentialing board.

12. Psychology examining board.

13. Podiatrists affiliated credentialing board.

(b) “Health care professional” means:

1. An individual who ¥
authority.

2. An acupuncturist certified by the department under s. 451.04.

NoTe: Health care professionals included in the definition are: acupuncturists;
audiologists; chiropractors; dental hygienists; dentists; dietitians; hearing instrument

specialists; advanced practice prescriber nurses; licensed practical nurseg,
nurses; nurse midwives; occupational therapists; occupational ther,

agistered
by, assistakts;

optometrists; pharmacists; physical therapists; physicians; physifiang# assistapfts;

podiatrists; private practice school psychologists; psychologists; {respiratg
practitioners; and speech-language pathologists.

“care
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(2) ESTABLISHMENT OF PRIORITY DISCIPLINARY CASES. The department shall
develop a system to establish the relative priority of disciplinary cases involving
possible unprofessional conduct on the part of a health care professional. The
prioritization system shall give highest priority to cases of unprofessional conduct
that have the greatest potential to adversely affect the public health, safety and
welfare. In establishing the priorities, the department shall give particular
consideration to cases of linprofessional conduct that may involve the death of a
patient or client, serious injury to a patient or client, substantial damages incurred
by a patient or client or sexual abuse of a patient or client. The priority system shall
be used to dgtermine which cases receive priority of coﬁsideration and resources in
order for the department and health care credentialing authorities to most

effectively protect the public health, safety and welfare.

NotE: Generally reflects current practice of DORL.

(3) IDENTIFICATION OF HEALTH CARE PROFESSIONALS WHO MAY WARRANT EVALUATION,
The department shall develop a system foridentifying health care professionals who,
even if not the subject of a specific allegation of, or specific information relating to,

unprofessional conduct, may warrant further evaluation and possible investigation.

NortE: Based on a recommendation contained in Evaluation of Quality of Care and
Maintenance of Competence, Federation of State Medical Boards of the United States,
Inc., 1998. The recommendation was included in a series of recommendations of the
Federatxon s Special Committee on the Evaluation of Quality of Care and Maintenance
of Competence, which were adopted as policy by the House of Delegates of the Federation
of State Medical Boards of the United States, Inc., in May 1998.

The recommendation on which the above provision is based suggests that state
medical boards develop a system of markers to identify licensees warranting evaluation.
Narrative comments to the recommendation note that historically the disciplinary
function of state medical boards may be characterized asreactive. The committee making
the recommendation suggests that measures to prevent, in contrast to only reacting to,
breaches of professional conduct and to improve physician practice will greatly enhance
public protection; the development of a system of markers is one means to identify
physicians, before a case of unprofessional conduct arises, who may be failing to maintain
acceptable standards in one or more areas of professional physician practice as well as
to identify opportunities to improve physician practice.
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SECTION 4
(4) NOTICE TO HEALTH CARE PROFESSIONALS, COMPLAINANTS, PATIENTS AND CLIENTS
CONCERNING DISCIPLINARY CASE. (a) In this subsection, “complainant” means a person

who has requested the department or a health care credentialing authority to

investigate a health care professional for possible unprofessional conduct.

(b) The department shall notify a health care professional in writing within 30
days after any of the following:

1. A case of possible unprofessional conduct by the health care professional is
closed following screening for a possible investigation.

2. A case of possible unprofessional conduct by the health care professional has
been opened for investigation. '

3. A case of possible unprofessional conduct by the health care professional is
closed after an investigation.

(¢) The department shall make a reasonable attempt to provide the
complainant with a copy of each notice made under par. (b) that relates to a
disciplinary proceeding requested by the complainant.

(d) If a case of possible unprofessional conduct by a health care professional
involves conduct adversely affecting a patient or client of the health care professional
and the patient or client is not a complainant, the department shall make a
reasonable attempt to do one of the following:

1. Provide the patient or client with a copy of each notice made under par. (b)
2. and 3. related to that case.

2. Provide the spouse, .child, sibling, parent or legal guardian of the patient or

client with a copy of each notice made under par. (b) 2. and 3. related to that case.

(e) Failure to provide a notice under this subsection is not grounds for appeal

" or dismissal.
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SECTION 4

NortE: Paragraph (b) generally reflects current practice of DORL, although notice
of the fact that a case of possible unprofessional conduct by a health care professional has
been opened for investigation may be delayed by DORL currently if there is concern that
such notice may adversely affect the investigation. The notice requirement of par. (b) only
addresses the early stages of the disciplinary process because it is assumed that if a
disciplinary case continues after an investigation is completed, the health care
professional will be well aware of the course of proceedings from that point on.

The requirement of par. (c) is new and assures that a person who has made the
effort to request an investigation for possible unprofessional conduct is given the same
notice that the health care professional receives regarding the status of the early stages
of the process.

The requirement of par. (d) is new. It recognizes that patients or clients are often
interested in the early stages of a disciplinary case. If a case proceeds beyond the
investigation stage, the patient or client and, in some cases, the family of the patient or
client and others, will be given the opportunity to confer with DORL regarding the

‘disposition of the case. See sub. (6) below.

(5) NOTICE OF PENDING COMPLAINT TO HEALTH CARE PROFESSIONALS’ PLACE OF
PRACTICE. (a) Within 30 days after a formal comf)laint alleging unprofessional
conduct by a health care professional is filed, the department shall send written
notice that a complaint has been filed to all of the following:

1. Each hospital where the health care professional has hospital staff
privileges.

2. Each managed care plan, as defined under s. 609.01 (3c), for which the health
care professional is a pérticipating provider.

3. Each employer, not included under subd. 1. or 2., that employs the health

care professional to practice the health care profession for which the health care

professional is credentialed.
(b) If requested by the department, a health care professional shall provide

information necessary for the department to comply with this subsection.

NoTE: New requirement. Because many health care professionals have multiple
places of practice or employment, notifying all places of a health care professional’s
practice or employment will serve to alert them of the pending disciplinary action and
allow them to determine if any action on their part might be desirable.

Note that reference to “formal complaint” in the provision refers to the complaint
that is filed after a finding that there is probable cause to believe that the health care
professional is guilty of unprofessional conduct. See, generally, ss. RL 2.06 and 2.08, Wis.

Adm. Code.
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SECTION 4

(6) OPPORTUNITY FOR PATIENTS AND CLIENTS TO CONFER CONCERNING DISCIPLINE.
(a) In this subsection “patient” means any of the following:

1. A patient or client of a health care professional who has been adversely
affected by conduct of the health care professional that is a subject of a disciplinary
proceeding.

2. A parent, guardian or legal custodian of a patieht or client specified in subd.
1., if the patient or client is a child.

3. A person designated by a patient or client specified in subd. 1. or the spouse
or a child, sibling, parent or legal guardian of a patient or client specified in subd. 1.,
if the patient or client is physically or emotionally unable to confer as authorized in
this subsection.

4. If a patient or client specified in subd. 1. is deceased, any of the following:

a. The spouse or a child, sibling, parent or legal guardian of the deceased
patient or client.

'b. A person who resided with the deceased patient or client.

5. A guardian appointed under ch. 880 of a patient or client specified in subd.
1., if the patient or client has been determined to be incompetent under ch. 880.

(b) Following an investigation of possible unprofessional conduct by a health
care professional and before disciplinary action may be negotiated or imposed
against the health care professional, a patient shall be provided an opportunity to
confer with the department’s prosecuting attorney concerning the disposition of the
case and the economic, physical and psychological effect on the patient of the
unprofessional conduct. A prosecuting attorney may confer with a patient under this
paragraph in person or by telephone or, if the patient agrees to the method, by any

other method. The duty to confer under this paragraph does not limit the authority
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SECTION 4

or obligation of the prosecuting attorney to exercise his or her discretion concerning
the handling of a case of unprofessional conduct against the health care provider.
Failure to provide an opportunity to confer under this paragraph is not grounds for
appeal or dismissal of a disciplinary case against a health care professional.

NotE: New requirement. The definition of “patient” is based on the definition of
“victim” currently found in 8. 950.02 (4), stats., which defines the term for purposes of the
statutory chapter on rights of victims of crimes. Providing opportunity for involvement
in the health care professional disciplinary process will enhance the public’s
understanding of and trust in that process. Further, the prospect of additional public
scrutiny may well accelerate the disciplinary process, rather than delay it. While a
patient’s recommendations as to disposition are not determinative, the opportunity to be
heard and considered is appropriate for a patient adversely affected by the unprofessional
conduct that is a subject of the disciplinary proceeding.

(7) ESTABLISHMENT OF DISCIPLINARY PROCEDURE TIME GUIDELINES. The
department shall establish guidelines for the timely completion of each stage of the
health care professional disciplinary process. Notwithstanding s. 227.10 (1), the
guidelines need not be promulgated as rules under ch. 227. The guidelines may
account for the type and complexity ofthe case. The guidelines shall promote the fair
and efficient processing of cases of unprofessional conduct. The guidelines shall be
for administrative purposes and shall permit the department to monitor the progress
of cases and the performance of personnel handling the cases. Failure to comply with

the guidelines is not grounds for appeal or dismissal.

NotE: Reflects current practice of DORL. See also proposed s. 440.037 (2) in
SECTION 4 of the bill an

(8) PANELS OF EXPERTS; ALTERNATIVE HEALTH CARE PRACTITIONERS. If the
department establishes a panel of health care experts'to be used on a consulting basis
by a health care credentialing authority, it shall attémpt to include a health care

professional who practices alternative forms of health care on the panel. A health

e and who participates on a

care professional who practices alternative health

panel shall be of the same profession as the profesgfonals regulated by the health car
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SECTION 4
credentialing authority utilizing the pénel. The health care professional who
practices alternative health care shall be available to assist in evaluating complaints
filed With the department or health. care credentialing authority against a health
care professional who is alleged to have practiced health care in an unprofessional
or negligent manner through the use of alternative forms of health care, the referral
to an alternative health care provider or the prescribing of alternative medical
treatment.

(9) ADVICE OF CREDENTIALING AUTHORITIES. In carrying out its duties under this
section, the department shall seek the advice of health care credentialing
authorities.

SECTION 5. 448.02 (3) (c) of the statutes is amended to read:

448.02 (3) (¢c) Subject to par. (cm), after a disciplinary hearing, the board may,
when it determines that a panel established under s. 655.02, 1983 stats., has
unanimously found or a court has found that a person has been negligent in treating
a patient or when it finds a person guilty of unprofessional conduct or negligence in
treatment, do one or more of the following: warn or reprimand that person, assess
aforfeiture against that person under par. (d), or limit, suspend or revoke any license,
certificate or limited permit granted by the board to that person. The board may
condition the removal of limitations on a license, certificate oi' limited permit or the
restoration of a suspended or revoked license, certificate or limited permit upon
obtaining minimum results specified by the board on one or more physical, mental
or professional competency examinations if the board believes that obtaining the
minimum results is related to correcting one or more of the bases upon which the
limitation, suspension or revocation was imposed.

SECTION 6. 448.02 (3) (d) of the statutes is created to read:
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SECTION 6

448.02 (3) (d) The board may, except in cases where the person is found guilty
of negligence in treatment, assess a forfeiture of not more than $1,000 for each

violation against a person who is found guilty of unprofessional conduct.

NOTE: Authorizes the board to assess a forfeiture, of not more than $1,000 for each
violation, against a credential holder who is found guilty of unprofessional conduct, not
including cases of negligence in treatment.

SECTION 7. 448.02 (4) and (9) (intro.) of the statutes are amended to réad:

448.02 (4) SUSPENSION PENDING HEARING. The board may summarily suspend
or limit any license, certificate or limited permit granted by the board for a period not
to exceed 30 days pending hearing, when the board has in its possession evidence
establishing probable cause to believe that the holder of the license, certificate or
limited permit has.violated the provisions of this subchapter and that it is necessary

to suspend or limit the license, certificate or limited permit immediately to protect

the public health, safety or welfare. The holder of the license, certificate or limited
permit shall be granted an opportunity to be heard during the determination of

probable cause. The board may designate any of its officers to exercise the authority

granted by this subsection to suspend or limit summarily a license, certificate or
limited permit, but such suspension or limitation shall be for a period of time not to
exceed 72 hours. If a licénse, certiﬁcate or limited permit has been summarily
suspended or limited by the board or any of its ofﬁcers, the board maj, while the
hearing is in progress, extend the initial 30—day period of suspension or limitation
for an additional 30 days. If the holder of the license, certificate or limited permit
has caused a delay in the hearing process, the board may subsequently suspend or
limit the license, certificate or limited permit from the time the hearing is
commenced until a final decision is issued or may delegate such authority to the

hearing examiner.
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SECTION 7

NOTE: Authorizes the board to summarily limit the credential of a credential holder
when the board has probable cause to believe that the credential holder has violated a
provision of subch. II of ch. 448, stats., and that it is necessary to immediately limit the
credential to protect the public health, safety and welfare.

(9) JUDICIAL REVIEW. (intro.) No injunction, temporary injunction, stay,
restraining order or other order may be issued by a court in any proceeding for review
that suspends or stays an order of the board to discipline a physician under sub. (3)
(c) or to suspend or limit a physician’s license under sub. (4), except upon application

to the court and a determination by the court that all of the following conditions are

met:

SECTION 8. 979.01 (1n) of the statutes is created to‘read:

979.01 (1n) If the coroner or medical examiner determines that a death
reported under sub. (1) was a therapeutic-related death, as defined in s. 69.18 (2) (g)
1., the coroner or medical examiner shall indicate this determination on the death

certificate of the person whose death was reportéd.

NoTE: Requires a coroner or medical examiner who determines that a death
reported under s. 969.01 (1), stats., was a therapeutic-related death to indicate that
determination on the death certificate. See SECTION 2 of the bill for the definition of
“therapeutic-related death”.

Section 979.01 (1), stats., provides for reporting certain deaths to coroners and
medical examiners as follows:

“All physicians, authorities of hospitals, sanatoriums, institutions (public and
private), convalescent homes, authorities of any institution of a like nature, and other
persons having knowledge of the death of any person who has died under any of the
following circumstances, shall immediately report such death to the sheriff, police chief,
medical examiner or coroner of the county wherein such death took place, and the sheriff
or police chief shall, immediately upon notification, notify the coroner or the medical
examiner and the coroner or medical examiner of the county where death took place, if
the crime, injury or event occurred in another county, shall report such death
immediately to the coroner or medical examiner of that county:

(a) All deaths in which there are unexplained, unusual or suspicious
circumstances.

(b) All homicides.

(¢} All suicides.

(d) All deaths following an abortion.

(e) All deaths due to poisoning, whether homicidal, suicidal or accidental.

(f) All deaths following accidents, whether the injury is or is not the primary cause
of death.
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(g en there was no physician, or accredited practitioner of a bona fide religiouso 74 ¢ A €
denomination relying upon prayer or spiritual means for healing in attendance within 5( - ?1
30 daysjpreceding death. @ C:,t

() When a physician refuses to sign the death certificate. -

examirjer determines to be an emergency.”.

SECTION 9. 979.01 (1p) of the statutes is created to read:

979.01 (1p) The coroner or medical examiner making a determination under

" sub. (1n) that a death was a therapeutic—related death shall report this information

to the depdrtment of regulation and licensing.

OTE: Requires a coroner or medical examiner who determines that a death
reported under s. 979.01, stats., was a therapeutic-related. death to report that

information to DORL. kD - nee Vo C o Prgl 10 o MWD
SECTION @,‘ Nonstatutory provisions; report to legislature.

(1) R PORT ON TIME GUIDELINES. No later than Mayll, 2001, the department of
regulation dnd licensing shall submit, to the appropriate standing committees of the
legislaturein the manner provided under section 13.172 (3) of the statutes, a report
on the disciplinary process timelines that were implemented by the department as
guidelines in February 1999. The report shall address compliance with and
enforcement of the guidelines and the effect of the guidelines on the fairness and

efficiency of the disciplinary process.

Note: Based on recommendations of its ad hoc enforcement advisory committee,
DORL in February of 1999 adopted as department policy specific time lines for processing
disciplinary cases once a complaint is received by DORL division of enforcement. The
special committee on discipline of health care professionals was supportive of the
implementation of the guidelines and concluded it will be useful for the legislature to be
apprised of the experience with the guidelines.

SECTION 11. Nonstatutory provisions; medical examining board.
(1) INITIAL APPOINTMENT OF ADDITIONAL PUBLIC MEMBERS. Notwithstanding the
length of term specified in section 15.405 (7) (b) (intro.) of the statutes, the 2

additional public members of the medical examining board shall be initially
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SECTION 11

appointed for the following terms by the first day of the 4th month beginning after
the effective date of this act:

(a) One public member, for a term expiring on July 1, 2002.

(b) One public member, for a term expifing on July 1, 2003.

NortE: Provides that the 2 new public members, who are appointed to the board for
staggered 4—year terms, will have initial terms that expire on July 1, 2002 and July 1,

d«vm‘“‘""’”m B

2003, PN -
NN 12. Initial applicability. IvSERT /6 - :)

MThe treatment of section 448.02 (3) (c) and (d) of the statutes first applies

7
8
/ﬂ
9

to cases of unprofessional conduct for which a formal complaint is filed on the

effectlve date of this subsection.

(END)
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INSERT 16-5:
e
(0) The treatment of section 440.037 (4) of the statutes first applies to cases of
possible unprofessid'flal conduct that are opened on the effective date of this
subsection.
~
(1) The treatment of section 440.037 (5) of the statutes first applies to formal
complaints that are filed on the effective date of this subsection.
(2) The treatment of section 440.037 (6) of the statutes first applies to
_ _ ‘
disciplinary proceedings that are commenced on the effective date of this subsection.
INSERT 16-8:
SEcTION 1. Effective date.

(1) This act takes effect on the first day of the 6th month beginning after

publication.
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Don Dyke:

Please note that the initial applicability provisions for proposed s. 440.037 (4), (5)
and (6) are slightly different thax/what we discussed.

Mark D. Kunkel
Legislative Attorney

Phone: (608) 2660131
E-mail: Mark.Kunkel@legis.state.wi.us
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Mark D. Kunkel

Legislative Attorney

Phone: (608) 266-0131

E-mail: Mark.Kunkel@legis.state.wi.us
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1999 BILL

AN Acr. to amend 15 405 (7) (b) 3.,448.02 (3) @ and 448,02 (4) and © (mtro %
o »and to create 69 18 (2) (g) 146 365, 440. 037, 448 02 @ @, 979 OL(n)and

) ‘_notlces requlred for health care professmnal dlsclplmary cases, 1dent1ficat10n : |

lof health care professmnals in poss1ble need of mvest1gat10n, addltmnal pubhcA

: members for the medxcal exammmg board authorlty of the medlcal examlmng _

| board to 11m1t credentlals and 1mpose civil forfeltures, reportmg requ1rements

~ |care professmnals who practlce alternatlve forms of health care on panels of

health care experts established by the department of regulatlon and licensing; |
indication of therapeutlc-related deaths on certificates of death, and providing

a penalty.

Analysis by the Legislative Reference Bureau
This bill is explained in the NoTEs provided by the joint leglslatlve council in

the bill.

'979 01 (lp) of the statutes relatmg to. pnontxes, completlon guldelmes and o ;

» for reports submltted to the national practitioner data bank; inclusion of health -
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For further 1nformat10n see the state ﬁscal estlmate, whlch will be pnnted as
an appendlx to this bill. - : ’

The people of the state of Wisconstn, represented in senate and assembly, do
enact as follows. L N

PREFA‘I‘ORY NOTE: Tlns bill is recommended hy the joint legislative counml S speclal :
committee on discipline of health care professionals. Provisions of the bill are desm'bed o
in th:s prefatory note and in notes to mdmdual provxsmns of the bill. - -

The bill imposes on DORL a variety of duties related ’m the state disciplinary
process that apphes to hcensed and cerhﬁed health care professmnals as deﬁned under '
" the proposal. -

" Insome mstances, the duhes imposed on DORL under the proposal reﬂect e\u'rent o
practices of DORL. By giving formal statutory recognition to these current practices, the
public policy of these practices is supported and the continuation of the practices is =
guaranteed. In other instances, new duties are imposed on "DORL where the special -

" committee concluded that the fairness or efficiency of or public oonﬁdence in the health' '
care professional disciplinary process might be improved. “ _
. In general terms, these provisions of thebill: = - .' '

. 1. Require DORL to develop a system to establish the relatwe pnonty of cases

" involving possible unprofessional conduct on the part of a health care professional. -
_ 2. Require DORL to develop a system for 1denhfymg health care professionals who

. even if not the subject of a specific allegation of, or specific information relating to, - -

- unprofessmnal conduct, ‘may nonetheless ‘warrant furt.her evaluation and possﬂ)le

" investigation. i
" 8. Require DORL to mtxﬁr a health care pmfesmonals place of ‘practice or
employment when a formal complamt allegmg unprofessmnal conduct by the health care
professional is filed. :

4. Require DORL to give notice toa complamant and the health care professmnal -

~ when: (a) a case of poss:ble unprofessional conduct by the health care professional is . -
closed following screening for a possible investigation; (b) a case of possible
unprofessional conduct by the health care professional has been opened for investigation;
and (c) a case of possible unprofessional conduct by the health care professional is closed
after investigation. In addition, DORL is required to provide a copy of the notlces under,
(b) or (¢) to an affected patient or the patient’s family members. :

. 5. Require that a patient or client of a health care professmnal who has been -
adversely affected by conduct of the health care professional that is the subject of a
dxsclphnary proceeding be given opportunity to confer with DORL's prosecuting attorney
concerning the disposition of the ¢ase and the economic, physical and psychological eﬁ‘ect
of the unprofessional conduct on the patient or client. o

6. Require DORL to establish guidelines for the timely completion of each stage
of the health care professional disciplinary process.

7. Require, if DORL establishes panels of health care experts to review complaints
against health care professionals, that DORL attempt to include on the panels health
care professionals who practice alternative forms of health care to assist in evaluating
cases involving alternative health care.

8. Require, by May 1, 2001, DORL to submit to the legislature a report on the.

disciplinary process tnnehnes that were unplemenhed by the department as guidelines
in February 1999.

omposition of Medical E ining Bo 0
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- -..Under current law, the board consists of the following 13 members, appointed for .
- staggered four~yearterms: . . . 0 T TS
--One licensed doctor of osteopathy. ..~ . o i e v
. ~Threepublicmembers. ... - . . .. ' . o "
+ . Thisbill adds two public members o the board, resulting in a 15-member board - .-
:wfithﬁve z;xnti‘b;JhcmembersJum-emedmldoctorm!ﬂbers and one member who is a doctor

H

_ Curre authorizes theb uspend summarily any credential granted by
- it, pending a nary hearing, for'a period not to exceéd 30 days when the board has
‘in it possession evidence establish robable ¢ause to believe: (1) that the credential -
. holderhas violatéd the provisions of subch. 1T of ch. 448, staits.; and (2) thatitis necessary
. to suspend the credential to protect the public health, safety or welfare. [s. 448.02(4), .
. stats.] The credential holder must be granted an opportunity to be heard during the
' determination of probable cause for suspension. Theboard is authorized to designate any
‘of its officers to exercise the sus on authority but suspension by an officer maynot. . -
ential has been suspended pending hearing, the board may, . -
, extend the initial 30-day petiod of suspension for an :
litional 30 days e credential holder has caused a delay in thehearing process, the - . .
- board may subsequently suspend thecéredéntial holder'sicrédential from the time the  \~
 hearing is commenced until a final decision 1§ issued or may delegate that authority to . "\~ -
_theadmin‘is,:’maﬁvelaw’judge;,;f,;_ FO I e R T T
- - This bill adds to the current summary suspension authority the authority to limit .-
- summarily any credential issued by the board. Thus, for example, a physician could be
. restricted from practicing in a ¢ertain area of practice pending a disciplinary hearingbut
- be permitted to practice in nonrestricted areas. . LT e eI .

orfeit: .

Ari of Board to Impose a Aure 3 i\ ':li, onduct.
"7 " Currently, the board has no autherity to impose a ci vil forfeiture against a .
" credential holder found guilty of urprofessional conduct. In order to give the board an
- additional tool to deal with unprofessional conduct that is currently available to certain
other examining boards, this bill gives the board authority to assess a forfeiture of not
more than $1,000 for each violation against a credential holder found guilty of
unprofessional.conduct. The authority to assess the civil forfeiture does notextend toa
~ violation that constitutes negligence in treatment; the special comimittee concluded that
exposure to malpractice awards and the costs of defending malpractice actions make -
unnecessary a civil forfeiture for negligence in treatment in the disciplinary context. .

. Report; 1 0f keports to al Practi Data Bank (NPDDB); Penalty
Under current law, the Federal Health Care Quality Improvement Act [42 USC
- 11111 to 11152] requires certain entities to report information on physicians to the NPDB.

Specifically, 42 USC 11131 requires entities (including insurance companies) that make
payment under an insurance policy or in settlement of a malpractice action or claim to-
report information on the payment and the circumstances of the payment to the NPDB.
Boards of medical examiners (in this state, the board) must report actions that suspend,
revoke or otherwise restrict a physician’s license or censure, reprimand or place a
physician on probation; physician surrender of a license also must be reported. [42 UsC
11132.] In addition, under 42 USC 111383, health care entities (which include hospitals,
health maintenance organizations, group medical practices and professional societies)
must report to the NPDB: professional review actions that adversely affect the clinical
privileges of a physician for longer than 30 days; the surrender of a physician’s clinical
privileges while the physicianis under investigationorin return for notinvestigating the

- physician; or a professional review action that restricts membership in a professional
society.
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Federal regulahons require ‘the mformatmn oa’ malpract:ce payments 1o be S
‘reported to the NPDB within 30 days of a payment, and simultaneously to the board of
 medical examiners, [45 CFR 60.5 (a) ] A‘payorls subJecttu afmeofupto $10 000 ibr each
) nonreported payment, . - - S
- Federal regulahons reqmre health care entmes to report adverse actions to the o
board of medical examiners within 15 days (which in turn has 15 ddys to forward the .- -
report to the NPDB)." [45 CFR 60.5 (¢).] ‘The penalty for not complying with these -
. reporting requirements is a loss of the mmumty prohectnons under the Health Care i
- Quality Improvement Act.- : S
, .. ‘Thisbillcreatesa, stabe reqturement that reports on medmal malprachce payments o
 and professxona!,:remew actions by health care entities that are required tobe submitted =~ -
to the NPDB must be submitted to the board iri accordance with the time limits set forth .
: in45CFR 60.5(a)and (c). A person that violates this reqlurementls sub;ectto aforfelture S
i ofnotnmre than$10 000 for each vmlatlon, f R

Under current s. 69 18 (2) (d) 1, stats,, ifa’ death is the subJect ofa coroner’s or
~ medical examiner’s "determination under s. 979.01 or 979.03, stats., the coroner or: .-
- medical examiner or a physician supervised by a coroner. ormed;cd examiner in the e
county where the event that caused the death occurred is required to completeand sign.
. the medical certification part of the death certificate for the death and mail the death'
" certificate within five days after the pronouncement of death or present the certificate to
. the person responsible for ﬁlmg the death cerhﬁcate thhm six dayé afoer the. - -
_ pronouncement of death. - . ' .
‘ Further, 5. 69.18 (2) ( promdes that a person S1gmng a medn:al cerhﬁcahonpart D
" ofthe death certificate mustdescribe, mdetaxl, onaformprescﬂbedbythestafe registrar, - -
the cause of death; show the duration of each cause and the sequence of each cause if the
~ cause of death was multiple; and, if the cause was disease, the evolution of the disease. =
.+ This bill provides that when a coroner or medical examiner receives a reportofa = -
death under s. 979.01, stats. (set forth in pertinent part in the note to SECTION 8 of this
- bill), and subsequently determines that the death was a therapeutic-related death, the
. . coroner or medical examiner must indicate this determination on the death certificate.
The bill creates a definition of therapeutic-related death based on the definition -
contained in the instruction manual on completing the death certificate published by the =
State of Wisconsin. The manual classifies three types of therapeutw—relabed deaths:
death resulting from comphcahons of surgery, prescription drug use or other medical
procedures performed or given for disease conditions; death resulting from complications
of surgery, drug use or medical procedures performed or given for traumatic conditions;
. or death resulting from “therapeutxc misadventures”, when medical procedures were
done incorrectly or drugs were givenin error. Further, thebill requires the state registrar
to revise the death certificate to include a space in which determinations of
therapeutm—related deaths may be recorded. Finally, the bill requires the coroner or
medical examiner who determines that a death is therapeutm related to forward this
mformatlon to DORL.

SECTION 1. 15.405 (T) (b) 3. of the statutes is amended to read:
15.405 (7) (b) 8. !Ilhree pubhc members..
NoTE: Adds 2 public members to the board.

SEcTION 2. 69.18 (2) (g) of the statutes is created to read:
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69 18 (2) (g) 1. In tlg}srparagra;' 'erapeutxc—related d@ ’ agxieansfa death

a. Comphcatlons of surgery, prescrlptlon druguse, or other medlcal procedures,

. performed or given for dlsease condltlons. SR

b Comphcatlons of surgery, prescnptmn drug use, or other medlcal procedures,

- performed or given for acc1dental or lntentlonal traumatlc cond1t10ns o o

c. Therapeutlc nusadventures, when a med1ca1 procedure may have been done '.
mcorrectly or resulted from an error m dosage or type of drug admlmstered

2 On the form for a certlficate of death prescrlbed by the state reglstrar under, 3

- sub (1) (b) the state reg1strar shall prov1de fora separate sectlon for the md1cat10n -

~ ofa therapeutlc-related death as requlred under 8. 979 01 (ln)

o NOTE Requires the state reglstrar of v1tal statlstlcs to provnde on the death
certificate form a separate section for mdlcatnng a therapeuhc-—related death. See
SEGI‘IONSofthebﬂl E . - _ .

SECTION 3. 146 365 of the statutes 1s created to read
146. 365 Submlssmn of reports to the medlcal examm.mg board. Reports

that are requlred to be submxtted to the natxonal practmoner data bank under 42 -

USC 11131 and 11133 shall be submltted to the med1ca1 exammmg board in .

accordance w1th the txme limits set forth in 45 CFR 60. 5 (a) and (c) Any person who

violates th1s section may be requu'ed to fOl‘fElt not more than $10 000 for each

’ v1olat10n.e

NorE: Creates a requirement that information reported to the NPDB, established

by the Federal Health Care Quality Improvement Act of 1986, must also be reported to

the board. The reqmrement applies to reports on medical malpractice paymentsandon /7.,

certain professional review actions taken by health care entities. A personthaf vio fates
this requlrement may be required to fo feit not more an $10,000 for each violation. ;

a3 /fzmﬂ‘ ‘et 28 fre m c&‘ mw//rﬂ S 7590. 0/ 24:)/ ;}A;’{

SECTION 4. 440.037 of the statutes is created to read:
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gECTION 4

MO%? Dutles of department regardmg health care professlonal'

dlsclplmary process. (1) DEFINITIONS In th1s Sectxon B

. (a) “Health care credentlalmg authonty” means the :

1.

2
3
4.
5
6

0.

rBoard of nursmg
Chlropractlc examlmng board

. Dentlstry exammmg board

Dletlhans aﬂihated credentlalmg board a

X Hearmg and speech exammmg board
. Exammmg board of soclal workers, marnage and famlly therapxsts and o

_ professmnal counselors

Medlcal exammmg board
.ptometry exammmg board

Pharmacy exammmg board

‘10. Phys1ca1 theraplsts afﬁllated credent1almg board

12, Psychology exammmg board. |

13. Podlatnsts affiliated credentlahng-bOard.

(b) “Health care professmnal” means:

1.

An individual who is licensed or certified by a health care credentlahng

authority.

2.

An acupuncturist certified by the department under s. 451.04.

NorE: Health care professionals included in the definition are: acupuncturists;

audiologists; chiropractors; dental hygienists; dentists; dietitians; hearing instrument
specialists; advanced practice prescriber nurses; licensed practical nurses; registered
nurses; nurse midwives; occupational therapists; occupational therapy assistants;
optometrists; pharmacists; physical therapists; physicians; physician assistants;
podiatrists; private practice school psychologists; psychologists; respiratory care
practitioners; and speech~language pathologists. '
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| poss1b1e unprofessmnal conduct on the part of a health . _are, professlonal The |

pmontxzatlon system shall gwe thhest pnomty to cases of unprofessmnal conduct L
- that have the. greatest potentlal to adversely affect the pubhc health safety and'-l' v
B welfare ‘In estabhshmg the pnontles, the department shal; g;ve partlculgr_
¥ _cons1derat10n to cases of unprofessmnal conduct that may mvolve the death of a;-
: pat1ent or chent senous mjury to a patlent or chent substant;al damages mcurred
S by a pat1ent or chent or sexual abuse of a patlent or chent The pnonty system shall B
: _be used to determme whlch cases recelve prlorlty of oonmderatlon and resources in |
'; .order for the department and health care credentlahng authontles to most“»: o
B effectwely protect the pubhc health safety and welfare

- NorE: Generally reﬂects current practxce of DORL p
(8) IDENTIFICATION orthL'rHCARE pnOFEs'szALs WHO MAY WARRANT EVALUATION.

The department shall develop a systern for identit'ying he'alth care 'p'rofessionals who, |

_even if not the sub_)ect of a speclﬁc allegatlon of or speclﬁc 1nformat10n relatmg to, I

unprofessmnal conduct, may warrant further evaluatmn and poss1b1e mvestlgat;on.

NoTE: Based ona recommendat:on contained mEvaluatnon of Quahty of Care and :
Maintenance of Competence, Federation of State Medical Boards of the United States,
Inc., 1998. The recommendation was included in a series of recommendations of the
Federahons Special Committee on the Evaluation of Quality of Care and Maintenance

- of Competence, which were adopted as policy by the House of Delegates of the Federation
of State Medical Boards of the United States, Inc., in May 1998,

The recommendation on which the above provision is based suggests that state
medical boards develop a system of markers to identify licensees warranting evaluation.

. Narrative comments to the recommendation note that historically the disciplinary

‘function of state medical boards may be characterized asreactive. The coromitteemaking -

the recommendation suggests that measures to prevent, in contrast to only reacting to,
breaches of professional conduct and to improve physician practice will greatly enhance
public protection; the development of a system of markers is one means to identify
physicians, before a case of unprofessional conduct arises, who maybe failing to maintain
acceptable standards in one or more areas of professional physician practice as well as
to identify opportunities to improve physician practice.
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(4) NOTICE TO I-IEALTH CARE PROFESSIONALS COMPLAINANTS PATIENTS AND CLIEN'I'S - o

- CONCERNING DISCIPLINARY CASE. “a) In thls subsection cémplamant“” meansaperson

who- has requested the department or a health care credentlalmg authonty to '

»‘ mvestxgate a health care professmnal for poss1ble unprofessmnal conduct R

- ® The departmént shall notlfy a health care professmnal in wntlng thhm 30 ﬂ '

‘ days aﬂ:er any of the followmg' e

1. A case of poss1h1e unprofessmnal conduct by the health care professmnal 1s
closed following screenmg for a poss1ble mvestlgatlon | 3
, 2 "Acase of poss1ble unprofessmnal conduct by the health care professmnal has | B o

been opened for mvestlgatlon

3 A case of possﬂ)le unprofessmnal conduct by the health care profess1onal is R

closed after an mvestlgatlon

) The department shall make a reasonable attempt to prov1de the

"',-)*R

""complamant w1th a copy of each notlce made under par (b) that relates to a

: dlsclphnary proceedmg requested by the complamant

(d) If' a case of possible unprofesslonal conduct by a health care: professxonal

_ mvolves conduct adversely affectmg a pat:ent orclient of the health care professmnal

- and the patlent or cllent is not a complamant the department shall make a

reasonable attempt to do one of the followmg' |

1. Provide the patlent or chent with a copy of each notice made under par. (b)
2. and 3. related to that case.

2. Prov1de the spouse, child, s1bl1ng, parent or legal guardlan of the patient or
client with a copy of each notice made under par. (b) 2. and 3. related to that case.

(e) Failure to provide a notice under this subsection is not grounds for appeal

or dismissal.
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.- ... Note: Paragraph (b) generally reflects current practice of DORL, although notice -
of the fact that a case of possible unproféssional conduet by a health care professionalhas
been opened for investigation may be delayed by DORL currently if there is concern that
such notice may adversely affect the investigation. The niotice requirementof par. (b)only

- addresses the early stages of the disciplinary process because it is assumed thatifa -~
- disciplinary césecontinues after #n investigation is. completed, the health care - -
professional will be well aware of the course of proceedings from thatpointon,” = - :

-+ The requirement of par, (c) is.new

, new and assures that a person who has made the |
- effort to request an investigation for possible unprofessional conduct is given thesame .~ \ -
~ notice that the health care professional receives regarding the status of the early stages . A
"oftheprocess.. .~ - - - I T LT AR NS
... Therequirement of par. (d) is new. It recognizes that patients or clients are often
interested in the eéarly stages of a disciplinary case. If a case proceeds beyond the
' investigation stage, the patient or client and, in some cases, the family of the patientor
" client and others, will be.given the opportunity to confer with DORL regarding the -
disposition of the'case. See sub. (6) below. L R

(5) NOTICE OF PENDING COMPLAINT TO HEALTH CARE PROFESSIONALS' PLACE OF

PkA(,-*r‘IcEA.' ~‘ f(a):; Within_ 30 days after a formal complaipt allegmg unprofessional = -

. cqnauct by avflevalt:h Cai‘e Professmnal is filed, ”.the-depaﬁl'tmént_éh‘all één d Wl‘ltten 3
. gOtice.thét..é. cOmplgiht has been filed to. all thhe,follow_ing.;.‘ B RE O

1. :Eéc'h_ hoépital wherevth"e" health 'Ocare,_prdfess‘ibnal‘ has Hospital _staff T

2. Each managed care plan, as defined unders. 609_.01 30), for which the health .

 care professiOnal isa participating provider.

3 E .éh employer, nbf_._ included under subd. 1. or 2., that eﬁ;plojs thé. health

care professional to practice the he‘alth c_afe professiqﬁ_ for which the .‘health care

. prbfe_ssional is credentialed.

(b) If requestéd by f.h_e department, a health care professional shall provide

information necessary for the departinent to comply with this subsection. -

" NotE: New requirement. Because many health care professionals have multiple
places of practice or employment, notifying all places of a health care professional’s
practice or employment will serve to alert them of the pending disciplinary action and
allow them to determine if any action on their part might be desirable.

Note that reference to “formal complaint” in the provision refers to the complaint
that is filed after a finding that there is probable cause to believe that the health care
professional is guilty of unprofessional conduct. See, generally, ss. RL 2,06 and 2.08, Wis.
Adm. Code. -
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(6) OPPORTUNITY FOR PATIENTS AND CLIENTS TQ CONFER CONCERNING DISCIPLINE. ':‘ :

(a) In thls subsectlon pat1ent” means any of the followmg, S

1. A patlent or cllent of a health care professmnal who has been adversely -

‘ affected by conduct of the health care professmnal that ls a subject of a dlsclphnary
v pr dmg . L .

2 A parent guard1an or legal custod1an of a patlent or chent speclﬁed in subd

- 1, 1f the pat1ent or chent isa chlld

3. A person des1gnated by a patlent or chent speclﬁed in subd 1 or the spoule o

'or a ch11d s1b11ng, parent or legal guard1an of a patlent or chent speclﬁed in subd 1., o

1f the patlent or c11ent 1s phys1cally or emotlonally unable to confer as authonzed 1n i |

o thls subsectlon

4, If a patlent or chent speclﬁed 1n subd 1 1s deceased any of the followmg
. a. The spouse ora chlld s1b11ng, parent or legal guardlan of the deceased' a
patient or chent |
b. A person who resided with the deceased patlent or cllent. | - o
5. A guardlan appomted under ch 880 of a patlent or client speclﬁed in subd
., if the patlent or client has been determmed to be mcompetent under ch. 880

(b) Followmg an 1nvest1gat10n of possrble unprofessmnal conduct by a health |

‘care professlonal and before disciplinary action may be negotlated or 1mposed

agalnst the health care professional, a patient shall be provn'led an opportumty to -
confer with the departnient’s prosecuting attorney concerning the disposition of the
case and the economic, physical and psychological eﬂ'ect on the patient of the
unprofessional conduct. A prose‘cuting attorney may confer witha patient under this
paragraph in person or by telephone or, if the patient agrees to the method, by any
other method. The duty to confer under this paragraph does not limit the authority'
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~or ohhgatlon of the prosecutlng attorney to exercnse h1s or her dlscretron concernmg
- the handlmg of, a case of unprofessmnal conduct agamst the health care prov1der
" Fallure to prowde an opportumty to confer under thxs paragraph is not grounds for S

‘ appeal or, dlsmlssal of a d1sc1phnary case agamst a health care professlonal

NOTE New requn'ement. The definition of “patient” is based on the deﬁmtwn of

"mct:m currently found ins. 95002(4),stats which defines the term forpuiposes of the P

: statutory chapter on rights of victims of crimes. Providing opportunity for involvement  * -
", in ‘the health care pmfesswnal ‘diseiplinary process. will -enhance : the -public’s
vunderstandmg of and trust in that process.” Further, the prospect of additional public

scrutiny may well accelerate the disciplinary process, rather than delay it. . Whilea - .. -~

- patient’s recommendations as to disposition are not determinative, the opporhnmty tobe - - , .
" heard and considered is appropriate fora patient adversely affected hythe unprofessronal Lo
rconduct that isa subject of the dnclphnary proceedmg , o

Ga ESTABLISHMENT OF DISCIPLINARY PROCEDURE TIME GUIDEIJNES The _

; department shall estabhsh guldehnes for the t1mely completlon of each stage of thej
) health care professmnal dlsc1plmary process Notw1thstand1ng s. 227 10 (1) the -

‘ guldehnes need not be promulgated as. rules under ch. 227 ’l‘he gmdelines may B

account for the type and complemty of the case. The guxdelmes shall promote the fa1r

' and effic1ent processmg of cases of unprofessxonal conduct The guldelmes shall be
E for admmlstratlve purposes and shall permlt the department to momtor the progress R
12 - of cases and the performance of personnel handhng the cases Failure to comply with

| the guldehnes is not grounds for appeal or dismissal.

' NOTE ReﬂectscurrentpractrceofDORL See also prophse 091
Vg SEcTION IOofthebﬂF\ one/ % 2o 7!‘:' _7%“(%

(8) PANELS OF EXPERTS ALTERNAT!VE HEALTH CARE PRACTITIONERS. If the
department establishes a panel of health care experts tobeusedona consultmg basis
by a health care credentialing authority, it shall attempt to include a health care
professional who practices a_lternative forms of health care on the panel. A health
care professional who practices alternative health care and who participates on a

panel shall be of the same profession as the professionals regulated by the health care
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S credentlahng authorlty ut1llz1ng the panel The health care professmnal who .
‘practlces altematwe health care shall be avallableto ass1st in evaluatmg céhnplamts -
A ﬁled thh the department or health care credentmhng authorxty agamst a health )
v care professmnal who 1s allegedto have practlced health care m an unprofessmnal - .
\or neghgent manner through the use of altematlve forms of health care, the referral ‘ ‘. -
o _'to an alternatlve health care prov1der or the prescrxbmg of alternatxve med:cal -

: treatment

(9) ADV'ICE OF CREDENTIALING AUTHOR.ITIES In carrymg out 1ts dutles under thls B

| sectlon the department shall seek the adwce of health care credentlahng

v authont1es

_ SECTION 5. 448 02 (3) (c) of the statutes is amended to read

448 02 (3) (c) SubJect to par. (cm) after a dlscaphnary hearmg, the board may, o
when it determmes that a panel estabhshed under s 655 02, 1983 stats has’_ ‘

unammously found ora court has found that a person has been neghgent in treatmg

a patlent or when it ﬁnds a person gullty of unprofessmnal conduct or neghgence in - o

treatment do one or more of the followmg warn or repnmand that person, ass_ess -
mmmwwor hnut suSPendor revoke any license,
certlﬁcate or hmlted permlt granted by the board to that person The board may

_ condltlon the removal of limitations on a license, certlﬁcate or l1m1ted permrt orthe

‘restoration of a suspended or revoked license, eertlﬁc_ate or limited perm1t upon

obtaining minimum results speeified by the board on one or more physical, mental.
or professional competency examinations if the board believes that obtaining the
minimum results is related to correcting one or more of the bases upon twhich the
limitation, suspension or revocation was imposed. |

SECTION 6. 448.02 (3) (d) of the statutes is created to read:
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s 448, 02 (3) (d) The board may, except in cases where the person is found gullty o
N of neghgence m treatment assess a forfelture of net more than $1 000 for each .‘ E

1 wolatlon agalnst a person who is found gullty of: unprofessxonal conduct

© 0 NoTe: Authonzes the board to assess a fo:fexture, ofnot more than $1,090 for each =
- violation, againsta credential holder who is found gu:]ty of unprofessmnal comluct, not
- mcludmg cases of neghgence in treaiment. e , -

Sy SECTION 7. 448 02 (4) and (9) (mtro ) of the statutes are amended to read

Vit 443 02 @ Susrnnsmu PENDING HEARING The board may summanly suspend ,

: 'ggm any hcense, cert1ficate or lnmted permlt granted by the board for a penod not »A S

o exceed 30 days pendlng heanng, when the board has in 1ts possessmn ev1dence "

estabhshmg probable cause to beheve that the holder of the hcense, certlﬁcate or |

L vhmlted perrmt has \nolated the prov1s1ons of th1s subchapter and that itis necessary i "
“to suspend Q__Lun_t the hcense, certlﬁcate or limited permlt mmedlately to protect o :
: the pubhc health safety or welfare The holder of the hcense, certlﬁcate or hmrted ot

| penmt shall be granted an opportumty to be heard durlng the determmatlon of - 5
' .probable cause The board may des1gnate any of 1ts ofﬁcers to exerclse the authonty B

| granted by this subsectlon to suspend m;_;mr_t summarrly a hcense, certlﬁcate or'v .

11m1ted permit, ‘but such suspensmn Q:hmu;atmn shall be for a penod of tlme not to
exceed 72 hours Ifa lxcense, ‘certificate or hm1ted pernnt has been summarily

~ suspended Qx;_llmj,ed by the board or any of its officers, the board may, while the
' hearmg is in progress, extend the initial 80-day period of suspenslon or limitation '

for an addltlonal 30 days If the holder of the license, certlficate or limited pernnt
has caused a delay in the hearing process, the board may subsequently suspend or
limit the license, certificate or limited permit from Ithe' t1me the hearing is
commenced until a final decision is issued or may delegate such authority to the

hearing examiner.
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NOTE Authorizes theboard to summarlly hmftthe credentlal ofa credenhal holder A
- when the board has probable cause to believe that the credential holder has violated a
o prov1s1on of subch. I of ch. 448, stats., and that it is nécessary to mmedlately hmlt the
o credenhal to protect the pubhc health safety and welfare o

, 7(9) JUDICLAL REVIEW (mtro) No mJunctmn, temporary mjunct:on, stay, o

'restrammg order or other order may be 1ssued bya court in any proceedmg for rev1ew |

that suspends or stays an order of the board to chsclplme a physxclan under sub (3)

(c) or to suspend gr_lmnt a physmlan s hcense under sub (4), except upon apphcatlon o

. to the court and a determmatlon by the court that all of the followmg condttlons arey 4

SEcTION 8. 97 9.01 (ln) of the statutes 1s created to read

979 01 (ln) If the coroner or medlcal exammer determmes that a death_ :

) 'reported under sub (1) wasatherapeutlo—related death asdeﬁned ins. 69 18 ) (g) g : :

‘1. , the coroner or medlcal exammer shall 1nd1cate thls determmatlon on the death v

».;5

E NO'I'E Reqmres a coroner or medwal examiner who determmes that a death e
reported under s, 969.01 (1), stats., was a therapéutic-related death to indicate that .
. - determination on the death cerhﬁcate See SECTION 2 of the bill for the definition of .. -
“therapeutic-related death”.
. . Section 979.01 (1), stats., prowdes for. reportmg certam deaths to coroners and
medlcal examiners as follows:
- “All physicians, authorities of hospltals ‘sanatoriums, msuhltlons (pubhc and- :
private), convalescent homes, authorities of any institution of a like nature, and other’
- persons having knowledge of the death of any person who has 'died under any of the
- following circumstances, shall immediately report such death to the sheriff, police chief,
medical examiner or coroner of the county wherein such death took place, and the sheriff
or pohce chief shall, immediately upon notification, notify the coroner or the medical
examiner and the coroner or medical examiner of the county where death took place, if
the crime, injury or event occurred in another county, shall report such death
immediately to the coroner or medical examiner of that county:
(a) All deaths in which there are unexplained, unusual or suspmous
circuinstances. -
(b) All homicides,
(c) All suicides.
(d) All deaths following an abortion.
(e) All deaths due to poisoning, whether homicidal, suicidal or accidental,

(® Al deaths following accidents, whether the injury is oris not the primary cause
of death.
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(g) Whenthere was no physman, or acm‘edlted prachhoner ofa bona fide mehgrous =
' denommahon relying upon prayer or. spmtual means for hea]mg in attendance within * '
- 30, days preceding death.: o
- '(h) When a physician refnsas to' mgnthe death certificate. i C
(i) When, after reasonable efforts, a physician eannot be obtamed to sxgn the -
medical certification as. required under s. 69.18 (2)- (b);or (¢) within 6 days.after the - .
pronouncement of death or sooner under c:rcumstances whu:h the coroner or medical
exammerdetemnestobeanemergency ‘ S o

, SECTION 9. 979 01 (lp) of the statutes is. created to read

o _sub (ln) that a death was a therapeutlc—related death shall report thls mformatlon "

R

E to the department of regulatmn and heensmg

- “NoTE: Requn'es a coroner or medmal ‘examiner who determmes that a death
.'reported under s. 979. 01, stats was a therapeuhc—related death to report that
mformaﬁontoDORL ' S , _

o SEC’!‘ION 10. Nonstatutory provnsxons- report to legxslature

‘ (1) REPORT eN TIME GUIDELINES No later than May 1 2001 the department of

o leglslatur‘e as determmed by the speaker of the assembly or the presuient of the' -

10 the d1sc1p11nary process trmehnes that were unplemented by the department as
i guldelmes 1n February 1999. The report shall address comphance with and
12 enforcement of the g_uldelmes and the effect of the gl_ndehnes on the farrness and

‘ ;‘13 ' efﬁciency"‘of‘the disciplinarz;process.' |

NoTE: Based on recommendations of its ad hoc enforcement advisory committee,
'DORL in February of 1999 adopted as department policy specific time lines for processing -
disciplinary cases once a complaint is received by DORL division of enforcement. The
special committee on discipline of health care proféssionals was supportive of the
implementation of the guidelines and concluded it will be useful for the legislature to be

apprised of the experience with the guidelines.

14 SecTioN 11. Nonstatutory provisions; medical examining board.
15 (1) INITIAL APPOINTMENT OF ADDITIONAL PUBLIC MEMBERS. Notwithstanding the

16 length of term specified in section 15.405 (7) (b) (intro.) of the statutes, the 2

979.01. (lp) me coroner or mecncal exammef'—akmg a aetermlnatlon under T

‘ regulatlon and hcensmg shall submlt tothe appropnate standmg oommlttees of the o

'senate, in the manner provrded under sectnon 13 172 (3) of the statutes, a report on .
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| _-_addltlonal pubhc members of the med1ca1 exammmg ‘board - shall be 1mt1allyfg o :
' - appomted for the followmg terms by the ﬁrst day of the 4th month begmnmg after» .

5(a) One pubhc member for a term expn'mg on July 1, 2002 ‘
. "(b) One pubhc member, for a term expmng on July 1, 2003

 NOTE: Prmndes thatthe2newpubhcmembers,whoareappomtedtntheboardfor o -
: staggered 4—year terms, wﬂl have lmhal terms that exp:re on July 1, 2002 and July 1,

:_SECTION 12 Imtlal apphcablhty o o
(1) The treatment of sectlon 440 037 (4) of the stat:?es ﬁrst apphes to cases of : |

S 5 0 € # '
poss1ble unprofessmnal conduct that are pﬁ@gﬂ/on the eﬂ‘ecttve date of thlS ¥ \</

_ subsectlon

= (2) The treatment of sectlon 440 037 ) of the statutes ﬁrst apphes to formal -

complamts that are ﬁled on the eﬁ'ectwe date of thls su'bsectmn

(3) The treatment of sectlon 440 037 (6) of the statutes ﬁrst apphes to
dlsclplmary proceedmgs that arecommenced on the eﬂ‘ectwedateof this subsectlon -

) .
o g 14\_2 @ The treatment of sectlon 448. 02 (3) (© and (d) of the statutes ﬁrst apphes

15

16

17
18
19
20

to cases of unprofessmnal conduct for whlch a formal complamt lS filed on thev

: eﬂ'ectlve date of th1s subsectlon

, VA “‘*"*/
SECTION 13. Effectlve date. - / s 5’ vad - / - V/ /f ‘
R o SR f/ e 7',.&,5 Lo s

(1) This act takes effect on the first. day of the 6th month begmnmg aﬂ'.er/ /

publication. - o ' o f ; VQ@
: e e“%}r - EL2%
END) Jhcred },t,f\
o ea AS h ““ ©
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1 AN ACT to amend 15.405 (7) (b) 3., 448.02 (3) (c) and 448.02 (4) and (9) (intro.):

2 and fo create 69.18 (2) (g), 146.365, 440.037; 448.02 (3) (d), 979.01 (1n) and
3 979.01 (1p) of the statutes; relating to: priorities, completion guidelines and
4 notices required for health care professional disciplinary cases; identification
5 of health care professionals in possible need of investigation; additional public
6 members for the medical examining board; authority of the medical examining

board to limit credentials and impose civil forfeitures; reporting requirements

8 for reports submitted to the national practitioner data bank; inclusion of health

9 care professionals who practice alternative forms of health care on panels of
10 health care experts established by the department of regulation and licensing;
11 indication of therépeutic—related deaths on certificates of death; and providing
12 a penalty.

Analysis by the Legislative Reference Bureau
This bill is explained in the NOTES provided by the joint legislative council in
the bill.
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For further information see the state fiscal estimate, which will be printed as
an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

PREFATORY NOTE: This bill is recommended by the joint legislative council’s special
committee on discipline of health care professionals. Provisions of the bill are described
in this prefatory note and in notes to individual provisions of the bill.

Duties of Department of Regulation and Licensing (DORL) in Health Care

Professional Discipline Process
The bill imposes on DORL a variety of duties related to the state disciplinary

process that applies to licensed and certified health care professionals, as defined under
the proposal.

In some instances, the dutics imposcd on DORL undcr the proposal reflect current
practices of DORL. By giving formal statutory recognition to these current practices, the
public policy of these practices is supported and the continuation of the practices is
guaranteed. In other instances, new duties are imposed on DORL where the special
committee concluded that the fairness or efficiency of or public confidence in the health
care professional disciplinary process might be improved.

In general terms, these provisions of the bill:

1. Require DORL to develop a system to establish the relative priority of cases
involving possible unprofessional conduct on the part of a health care professional.

2. Require DORL to develop a system for identifying health care professionals who,
even if not the subject of a specific allegation of, or specific information relating to,
unprofessional conduct, may nonetheless warrant further evaluation and possible
investigation.

3. Require DORL to notify a health care professional’s place of practice or
employment when a formal complaint alleging unprofessional conduct by the health care
professional is filed.

4. Require DORL to give notice to a complainant and the health care professional
when: (a) a case of possible unprofessional conduct by the health care professional is
closed following screening for a possible investigation; (b) a case of possible
unprofessional conduct by the health care professional has been opened for investigation;
and (c) a case of possible unprofessional conduct by the health care professional is closed
after investigation. In addition, DORL is required to provide a copy of the notices under
(b) or (c) to an affected patient or the patient’s family members.

5. Require that a patient or client of a health care professional who has been
adversely affected by conduct of the health care professional that is the subject of a
disciplinary proceeding be given opportunity to confer with DORL's prosecuting attorney
concerning the disposition of the case and the economic, physical and psychological effect
of the unprofessional conduct on the patient or client.

6. Require DORL to establish guidelines for the timely completion of each stage
of the health care professional disciplinary process. ‘

7. Require, if DORL establishes panels of health care experts to review complaints
against health care professionals, that DORL attempt to include on the panels health
care professionals who practice alternative forms of health care to assist in evaluating
cases involving alternative health care.

8. Require, by May 1, 2001, DORL to submit to the legislature a report on the
disciplinary process timelines that were implemented by the department as guidelines
in February 1999.

Composition of Medical Examining Bo board
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Under current law, the board consists of the following 13 members, appointed for
staggered four—year terms:

--Nine licensed doctors of medicine.

--One licensed doctor of osteopathy.

--Three public members.

This bill adds two public members to the board, resulting in a 15-member board
with five public members, nine medical doctor members and one member who is a doctor
of osteopathy.

ummary Limitation of Credential Iss Board

Currentlaw authorizes the board to suspend summarily any credential granted by
it, pending a disciplinary hearing, for a period not to exceed 30 days when the board has
in its possession evidence establishing probable cause to believe: (1) that the credential
holder has violated the provisions of subch. IT of ch. 448, stats.; and (2) that it is necessary
to suspend the credential to protect the public health, safety or welfare. [s. 448.02 (4),
stats.] The credential holder must be granted an opportunity to be heard during the
determination of probable cause for suspension. The board is authorized to designate any
of its officers to exercise the suspension authority but suspension by an officer may not
exceed 72 hours. If a credential has been suspended pending hearing, the board may,
while the hearing is in progress, extend the initial 30-day period of suspension for an
additional 30 days. Ifthe credential holder has caused adelayin the hearing process, the
board may subsequently suspend the se@ie@ea @i credential from the time the
hearing is commenced until a final decision is 1ssued or may delegate that authority to
the administrative law judge.

This bill adds to the current summary suspension authority the authority to limit
summarily any credential issued by the board. Thus, for example, a physician could be
restricted from practicing in a certain area of practice pending a disciplinary hearing but
be permitted to practice in nonrestricted areas.

Authority of Board to Impose a Forfeiture for Certai ional Conduct

Currently, the board has no authority to impose a civil forfeiture against a
credential holder found guilty of unprofessional conduct. In order to give the board an
additional tool to deal with unprofessional conduct that is currently available to certain
other examining boards, this bill gives the board authority to assess a forfeiture of not
more than $1,000 for each violation against a credential holder found guilty of
unprofessional conduct. The authority to assess the civil forfeiture does not extend to a
violation that constitutes negligence in treatment; the special committee concluded that
exposure to malpractice awards and the costs of defending malpractice actions make
unnecessary a civil forfeiture for negligence in treatment in the disciplinary context.

Reports to Board of Reports to National Practitioner Data Bank (NPDB); Penalty
Under current law, the Federal Health Care Quality Improvement Act [42 USC

11111 to 11152] requires certain entities to report information on physicians to the NPDB.
Specifically, 42 USC 11131 requires entities (including insurance companies) that make
payment under an insurance policy or in settlement of a malpractice action or claim to
report information on the payment and the circumstances of the payment to the NPDB.
Boards of medical examiners (in this state, the board) must report actions that suspend,
revoke or otherwise restrict a physician’s license or censure, reprimand or place a
physician on probation; physician surrender of a license also must be reported. [42 USC
11132.] In addition, under 42 USC 11133, health care entities (which include hospitals,
health maintenance organizations, group medical practices and professional societies)
must report to the NPDB: professional review actions that adversely affect the clinical
privileges of a physician for longer than 30 days; the surrender of a physician’s clinical
privileges while the physician is under investigation or in return for not investigating the
physician; or a professional review action that restricts membership in a professional
society.
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Federal regulations require the information on malpractice payments to be
reported to the NPDB within 30 days of a payment, and simultaneously to the board of
medical examiners. [45 CFR 60.5(a).] A payor is subject to a fine of up to $10,000 for each
nonreported payment.

Federal regulations require health care entities to report adverse actions to the
board of medical examiners within 15 days (which in turn has 15 days to forward the
report to the NPDB). [45 CFR 60.5 (c).] The penalty for not complying with these
reporting requirements is a loss of the immunity protections under the Health Care
Quality Improvement Act.

This bill creates a state requirement that reports on medical malpractice payments
and professional review actions by health care entities that are required to be submitted
to the NPDB must be submitted to the board in accordance with the time limits set forth
in 45 CFR 60.5(a) and (¢). A person that violates this requirement is subject to a forfeiture
of not more than $10,000 for each violation.

Indication of Certain Therapeutic—Related Deaths on Death Certificate
Under current s. 69.18 (2) (d) 1., stats., if a death is the subject of a coroner’s or

medical examiner’s determination under s. 979.01 or 979.03, stats., the coroner or
medical examiner or a physician supervised by a coroner or medical examiner in the
county where the event that caused the death occurred is required to complete and sign
the medical certification part of the death certificate for the death and mail the death
certificate within five days after the pronouncement of death or present the certificate to
the person responsible for filing the death certificate within six days after the
pronouncement of death.

Further, s. 69.18 (2) (f) provides that a person signing a medical certification part
ofthe death certificate must describe, in detail, on a form prescribed by the state registrar,
the cause of death; show the duration of each cause and the sequence of each cause if the
cause of death was multiple; and, if the cause was disease, the evolution of the disease.

This bill provides that when a coroner or medical examiner receives a report of a
death under s. 979.01, stats. (set forth in pertinent part in the note to SECTION 8 of this
bill), and subsequently determines that the death was a therapeutic-related death, the
coroner or medical examiner must indicate this determination on the death certificate.
The bill creates a definition of therapeutic-related death based on the definition
contained in the instruction manual on completing the death certificate published by the
State of Wisconsin. The manual classifies three types of therapeutic-related deaths:
death resulting from complications of surgery, prescription drug use or other medical
procedures performed or given for disease conditions; death resulting from complications
of surgery, drug use or medical procedures performed or given for traumatic conditions;
or death resulting from “therapeutic misadventures”, when medical procedures were
doneincorrectly or drugs were given in error. Further, the bill requires the state registrar
to revise the death certificate to include a space in which determinations of
therapeutic-related deaths may be recorded. Finally, the bill requires the coroner or
medical examiner who determines that a death is therapeutic related to forward this
information to DORL. :

SECTION 1. 15.405 (7) (b) 3. of the statutes is amended to read:

15.405 (7) (b) 3. Three Five public members.

NotE: Adds 2 public members to the board.

SECTION 2. 69.18 (2) (g) of the statutes is created to read:
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69.18 (2) (g) 1. In this paragraph, “therapeutic-related death” means a death
that resulted from any of the following:

a. Complications of surgery, prescription drug use, or other medical procedures,
performed or given for disease conditions.

b. Complications of surgery, prescription drug use, or other medical procedures,
performed or given for accidental or intentional traumatic conditions.

c. Therapeutic misadventures, when a medical procedure may have been done
incorrectly or resulted from an error in dosage or type of drug administered.

2. On the form for a certificate of death prescribed by the state registrar under
sub. (1) (b), the state registrar shall provide for a separate section for the indication
of a therapeutic-related death as required under s. 979.01 (1n).

NotE: Requires the state registrar of vital statistics to provide on the death
certificate form a separate section for indicating a therapeutic-related death. See
SECTION 8 of the bill.

SECTION 3. 146.365 of the statutes is created to read:

146.365 Submission of reports to the medical examining board. Reports
that are required to be submitted to the national practitioner data bank under 42
USC 11131 and 11133 shall be submitted to the medical examining board in
accordance with the time limits set forth in 45 CFR 60.5 (a) and (c). Any person who
violates this section may be required to forfeit not more than $10,000 for each

violation.

NoOTE: Creates a requirement that information reported to the NPDB, establishe

certain professmnal review actions taken by health care entities. A person
this requirement may be required to forfeit not more than $10,000 for each violation,

SECTION 4. 440.037 of the statutes is created to read:
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440.037 Duties of department regarding health care professional
disciplinary process. (1) DEFINITIONS. In this section:

(a) “Health care credentialing authority” means the:

1. Board of nursing.

2. Chiropractic examining board.

w

. Dentistry examining board.

4. Dietitians affiliated credentialing board.

5. Hearing and speech examining board.

6. Examining board of social workers, marriage and family therapists and
professional counselors.

7. Medical examining board.

8. Optometry examining board.

9. Pharmacy examining board.

10. Physical therapists affiliated crédentialing board.

12. Psychology examining board.

13. Podiatrists affiliated credentialing board.

(b) “Health care professional” means:

1. An individual who is licensed or certified by a health care credentialing
authority.

2. An acupuncturist certified by the department under s. 451.04.

NoTE: Health care professionals included in the definition are: acupuncturists;
audiologists; chiropractors; dental hygienists; dentists; dietitians; hearing instrument
specialists; advanced practice prescriber nurses; licensed practical nurses; registered
nurses; nurse midwives; occupational therapists; occupational therapy assistants;
optometrists; pharmacists; physical therapists; physicians; physician assistants;

podiatrists; private practice school psychologists; psychologists; respiratory care
practitioners; and speech-language pathologists.
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(2) ESTABLISHMENT OF PRIORITY DISCIPLINARY CASES. The department shall
develop a system to establish the relative priority of disciplinary cases involving
possible unprofessional conduct on the part of a health care professional. The
prioritization system shall give highest priority to cases of unprofessional conduct
that have the greatest potential to adversely affect the public health, safety and
welfare. In establishing the priorities, the department shall give particular
consideration to cases of unprofessional conduct that may involve the death of a
patient or client, serious injury to a patient or client, substantial damages incurred
by a patient or client or sexual abuse of a patient or client. The priority system shall
be used to determine which cases receive priority of consideration aﬁd resources in
oi*der for the department and health care credentialing authorities to most

effectively protect the public health, safety and welfare.

NoOTE: Generally reflects current practice of DORL.

(3) IDENTIFICATION OF HEALTH CARE PROFESSIONALS WHO MAY WARRANT EVALUATION.
The department shall develop a system for identifying health care professionals who,
even if not the subject of a specific allegation of, or specific information relating to,
unprofessional conduct, may warrant further evaluation and possible investigation.

NoTE: Based on a recommendation contained in Evaluation of Quality of Care and
Maintenance of Competence, Federation of State Medical Boards of the United States,
Inc., 1998. The recommendation was included in a series of recommendations of the
Federation’s Special Committee on the Evaluation of Quality of Care and Maintenance
of Competence, which were adopted as policy by the House of Delegates of the Federation
of State Medical Boards of the United States, Inc., in May 1998.

The recommendation on which the above provision is based suggests that state
medical boards develop a system of markers to identify licensees warranting evaluation.
Narrative comments to the recommendation note that historically the disciplinary
function of state medical boards may be characterized as reactive. The committee making
the recommendation suggests that measures to prevent, in contrast to only reacting to,
breaches of professional conduct and to improve physician practice will greatly enhance
public protection; the development of a system of markers is one means to identify
physicians, before a case of unprofessional conduct arises, who may be failing to maintain
acceptable standards in one or more areas of professional physician practice as well as
to identify opportunities to improve physician practice.
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(4) NOTICE TO HEALTH CARE PROFESSIONALS, COMPLAINANTS, PATIENTS AND CLIENTS
CONCERNING DISCIPLINARY CASE. (a) In this subsection, “complainant” means a person
who has requested the department or a health care credentialing authority to
investigate a health care professional for possible unprofessional conduct.

(b) The department shall notify a health care professional in writing Within 30
days after any of the folloWing:

1. A case of possible unprofessional conduct by the health care professional is
closed following screening for a possible investigation.

2. A case of possible unprofessional conduct by the health care professional has
been opened for investigation.

3. A case of possible unprofessional conduct by the health care professional is
closed after an investigation.

(¢) The department shall make a reasonable attempt to provide the
complainant with a copy of each notice made under par. (b) that relates to a
disciplinary proceeding requested by the complainant.

(d) If a case of possible unprofessional conduct by a health care professional
involves conduct adversely affecting a patient or client of the health care professional
and the patient or client is not a complainant, the department shall make a
reasonable attempt to do one of the following:

1. Provide the patient or client with a copy of each notice made under par. (b)
2. and 3. related to that case.

2. Provide the spouse, child, sibling, parent or legal guardian of the patient or
client with a copy of each notice made under par. (b) 2. and 3. related to that case.

(e) Failure to provide a notice under this subsection is not grounds for appeal

or dismissal.
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NotE: Paragraph (b) generally reflects current practice of DORL, although notice
of the fact that a case of possible unprofessional conduct by a health care professional has
been opened for investigation may be delayed by DORL currently if there is concern that
such notice may adversely affect the investigation. The notice requirement of par. (b) only
addresses the early stages of the disciplinary process because it is assumed that if a
disciplinary case continues after an investigation is completed, the health care
professional will be well aware of the course of proceedings from that point on.

The requirement of par. (c¢) is new and assures that a person who has made the
effort to request an investigation for possible unprofessional conduct is given the same
notice that the health care professional receives regarding the status of the early stages
of the process. .

The requirement of par. (d) is new. It recognizes that patients or clients are often
interested in the early stages of a disciplinary case. If a case proceeds beyond the
investigation stage, the patient or client and, in some cases, the family of the patient or
client and others, will be given the opportunity to confer with DORL regarding the
disposition of the case. See sub. (6) below.

(5) NOTICE OF PENDING COMPLAINT TO HEALTH CARE PROFESSIONALS' PLACE OF
PRACTICE. (a) Within 30 days after a formal complaint alleging unprofessional
conduct by a health care professional is filed, the department shall send written
notice that a complaint has been filed to all of the following:

1. Each hospital where the health care professional has hospital staff
privileges. ‘

2. Each managed care plan, as defined under s. 609.01 (3c), for which the health
care professional is a participating provider.

3. Each employer, not included under subd. 1. or 2., that employs the health
care professional to practice the health care profession for which the health care
professional is credentialed.

(b) If requested by the department, a health care professional shall provide
information necessary for the department to comply with this subsection.

NortE: New requirement. Because many health care professionals have multiple
places of practice or employment, notifying all places of a health care professional’s
practice or employment will serve to alert them of the pending disciplinary action and
allow them to determine if any action on their part might be desirable.

Note that reference to “formal complaint” in the provision refers to the complaint
that is filed after a finding that there is probable cause to believe that the health care
professional is guilty of unprofessional conduct. See, generally, ss. RL 2.06 and 2.08, Wis.
Adm. Code.
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(6) OPPORTUNITY FOR PATIENTS AND CLIENTS TO CONFER CONCERNING DISCIPLINE.
(a) In this subsection “patient” means any of the following:

1. A patient or client of a health care professional who has been adversely
affected by conduct of the health care professional that is a subject of a disciplinary
proceeding.

2. A parent, guardian or legal custodian of a patient or client specified in subd.
1., if the patient or client is a child.

3. A person designated by a patient or client specified in subd. 1. or the spouse
or a child, sibling, parent or legal guardian of a patient or client specified in subd. 1.,
if the patient or client is physically or emotionally unable to confer as authorized in
this subsection.

4. If a patient or client specified in subd. 1. is deceased, any of the following:

a. The spouse or a child, sibling, parent or legal guardian of the deceased
patient or client.

b. A person who resided with the deceased paﬁent or client.

5. A guardian appointed under ch. 880 of a patient or client specified in subd.
1., if the patient or client has been determined to be incompetent under ch. 880.

(b) Following an investigation of possible unprofessional conduct by a health
care professional and before disciplinary action may be negotiated or imposed
against the health care professional, a patient shall be provided an opportunity to
confer with the department’s prosecuting attorney concerning the disposition of the
case and the economic, physical and psychological effect on the patient of the

unprofessional conduct. A prosecuting attorney may confer with a patient under this

~paragraph in person or by telephone or, if the patient agrees to the method, by any

other method. The duty to confer under this paragraph does not limit the authority
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or obligation of the prosecuting attorney to exercise his or her discretion concerning
the handling of a case of unprofessional conduct against the health care provider.
Failure to provide an opportunity to confer under this paragraph is not grounds for
appeal or dismissal of a disciplinary case against a health care professional.

NoTE: New requirement. The definition of “patient” is based on the definition of
“victim” currently found in s. 950.02 (4), stats., which defines the term for purposes of the
statutory chapter on rights of victims of crimes. Providing opportunity for involvement
in the health care professional disciplinary process will enhance the publics
understanding of and trust in that process. Further, the prospect of additional public
scrutiny may well accelerate the disciplinary process, rather than delay it. While a
patient’s recommendations as to disposition are not determinative, the opportunity to be
heard and considered is appropriate for a patient adversely affected by the unprofessional
conduct that is a subject of the disciplinary proceeding.

(7) ESTABLISHMENT OF DISCIPLINARY PROCEDURE TIME GUIDELINES. The
department shall establish guidelines for the timeiy completion of each stage of the
health care professional disciplinary process. Notwithstanding s. 227.10 (1), the
guideliries need not be promulgated as rules under ch. 227. The guidelines may
account for the type and complexity of the case. The guidelines shall promote the fair
and efficient processing of cases of unprofessional conduct. The guidelines shall be
for admirﬁstrative purposes and shall permit the department to monitor the progress
of cases and the performance of personnel handling the cases. Failure to comply with

the guidelines is not grounds for appeal or dismissal.

NorE: Reflects current practice of DORL. See also%eﬂqmm’ﬂ(

0 of the bil
T hi a SecTION 10 0 e%‘dﬂd f( no/efq fo&/M

(8) PANELS OF EXPERTS; ALTERNATIVE HEALTH CARE PRACTITIONERS. If the
department establishes a panel of health care experts to be used on a consulting basis
by a health care credentialing authority, it shall attempt to include a health care
professional who practices alternative forms of health care on the panel. A health
care professional who practices alternative health care and who participates on a

panel shall be of the same profession as the professionals regulated by the health care
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credentialing authority utilizing the panel. The health care professional who
practices alternative health care shall be available to assist in evaluating complaints
filed with the department or health care credentialing authority against a health
care professional who is alleged to have practiced health care in an unprofessional
or negligent manner through the use of alternative forms of health care, the referral
to an alternative health care provider or the prescribing of alternative medical
treatment.

(9) ADVICE OF CREDENTIALING AUTHORITIES. In carrying out its duties under this
section, the department shall seek the advice of health care credentialing
authorities.

SECTION 5. 448.02 (3) (c) of the statutes is amended to read:

448.02 (3) (c) Sﬁbject to par. (cm), after a disciplinary hearing, the board may,
when it determines that a panel established under s. 655.02, 1983 stats., has
unanimously found or a court has found that a person has been negligent in treating

a patient or when it finds a person guilty of unprofessional conduct or negligence in

treatment, do one or more of the following: warn or reprimand that person, assess
a forfeiture against that person under par. (d), or limit, suspend or revoke any license,
certificate or limited permit granted by the board to that person. The board may
condition the removal of limitations on a license, certificate or limited permit or the
restoration of a suspended or revoked license, certiﬁcate or limited permit upon
obtaining minimum results specified by the board on one or more physical, mental
or professional competency examinations if the board believes that obtaining the
minimum results is related to correcting one or more of the bases upon which the
limitation, suspension or revocation was imposed.

SECTION 6. 448.02 (3) (d) of the statutes is created to read:
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448.02 (3) (d) The board may, except in cases where the person is found guilty
of negligence in treatment, assess a forfeiture of not more than $1,000 for each

violation against a person who is found guilty of unprofessional conduct.

NoOTE: Authorizes the board to assess a forfeiture, of not more than $1,000 for each
violation, against a credential holder who is found guilty of unprofessional conduct, not
including cases of negligence in treatment.

SECTION 7. 448.02 (4) and (9) (intro.) of the statutes are amended to read:

448.02 (4) SUSPENSION PENDING HEARING. The board may summarily suspend
or limit any license, certificate or limited permit granted by the board for a period not
to exceed 30 days pending hearing, when the board has in its possession evidence
establishing probable cause to believe that the holder of the license, certificate or
limited permit has violated the provisions of this subchapter and that it is necessary
to suspend or limit the license, certificate or limited permit immediately to protect
the public health, safety or welfare. The holder of the license, certificate or limited
permit shall be granted an opportunity to be heard during the determination of
probable cause. The board may designate any of its officers to exercise the authority
granted by this subsection to suspend or limit summarily a license, certificate or
limited permit, but such suspension or limitation shall be for a period of time not to
exceed 72 hours. If a license, certificate or limited permit has been summarily
suspended or limited by the board or any of its officers, the board may, while the
hearing is in progress, extend the initial 30—day period of suspension or limitation
for an additional 30 days. If the holder of the license, certificate or limited permit
has caused a delay in the hearing process, the board may subsequently suspend or

limit the license, certificate or limited permit from the time the hearing is

commenced until a final decision is issued or may delegate such authority to the

hearing examiner.
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NoOTE: Authorizes the board to summarily limit the credential of a credential holder
when the board has probable cause to believe that the credential holder has violated a
provision of subch. IT of ch. 448, stats., and that it is necessary to immediately limit the
credential to protect the public health, safety and welfare.

(9) JUDICIAL REVIEW. (intro.) No injunction, temporary injunction, stay,
restraining order or other order may be issued by a court in any proceeding for review
that suspends or stays an order of the board to discipline a physician under sub. (3)
(c) or to suspend or limit a physician’s license under sub. (4), except upon application
to the court and a determination by the court that all of the following conditions are
met:

SECTION 8. 979.01 (1n) of the statutes is created to read:

979.01 (1n) If the coroner or medical examiner determines that a death
reported under sub. (1) was a therapeutic-related death, as defined in s. 69.18 (2) (g)
1., the coroner or medical examiner shall indicate this determination on the death

certificate of the person whose death was reported.

NoOTE: Requires a coroner or medical examiner who determines that a death
reported under s. 969.01 (1), stats., was a therapeutic-related death to indicate that
determination on the death certificate. See SECTION 2 of the bill for the definition of
“therapeutic-related death”.

Section 979.01 (1), stats., provides for reporting certain deaths to coroners and
medical examiners as follows:

“All physicians, authorities of hospitals, sanatoriums, institutions (public and
private), convalescent homes, authorities of any institution of a like nature, and other
persons having knowledge of the death of any person who has died under any of the
following circumstances, shall immediately report such death to the sheriff, police chief,
medical examiner or coroner of the county wherein such death took place, and the sheriff
or police chief shall, immediately upon notification, notify the coroner or the medical
examiner and the coroner or medical examiner of the county where death took place, if
the crime, injury or event occurred in another county, shall report such death
immediately to the coroner or medical examiner of that county:

(a) All deaths in which there are unexplained, unusual or suspicious
circumstances. :

(b) All homicides.

(c) All suicides.

(d) All deaths following an abortion.

(e) All deaths due to poisoning, whether homicidal, suicidal or accidental.

(f) All deaths following accidents, whether the injury is or is not the primary cause
of death. '
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(g) When there was no physician, or accredited practitioner of a bona fide religious
denomination relying upon prayer or spiritual means for healing in attendance within
30 days preceding death.

(h) When a physician refuses to sign the death certificate.

(i) When, after reasonable efforts, a physician cannot be obtained to sign the
medical certification as required under s. 69.18 (2) (b) or (¢) within 6 days after the
pronouncement of death or sooner under circumstances which the coroner or medical
examiner determines to be an emergency.”.

SECTION 9. 979.01 (1p) of the statutes is created to read:

979.01 (1p) The coroner or medical examiner making a determination under
sub. (1n) that a death was a therapeutic-related death shall report this information
to the department of regulation and licensing.

NOTE: Requires a coroner or medical examiner who determines that a death
reported under s. 979.01, stats., was a therapeutic-related death to report that
information to DORL.

SEcTION 10. Nonstatutory provisions; report to legislature.

(1) REPORT ON TIME GUIDELINES. No later than May 1, 2001, the department of
regulation and licensing shall submit, to the appropriate standing committees of the
legiélature, as determined by the speaker of the assembly or the president of the
senate, in the manner provided under section 13.172 (3) of the statutes, a report on
the disciplinary process timelines that were implemented by the department as
guidelines in February 1999. The report shall address compliance with and
enforcement of the guidelines and the effect of the guidelines on the fairness and

efficiency of the disciplinary process.

NotE: Based on recommendations of its ad hoc enforcement advisory committee,
DORLin February of 1999 adopted as department policy specific time lines for processing
disciplinary cases once a complaint is received by DORL division of enforcement. The
special committee on discipline of health care professionals was supportive of the
implementation of the guidelines and concluded it will be useful for the legislature to be
apprised of the experience with the guidelines.

SEcTION 11. Nonstatutory provisions; medical examining board.
(1) INITIAL APPOINTMENT OF ADDITIONAL PUBLIC MEMBERS. Notwithstanding the

length of term specified in section 15.405 (7) (b) (intro.) of the statutes, the 2
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1 additional public members of the medical examining board shall be initially
2 appointed for the following terms by the first day of the 4th month beginning after
3 the effective date of this act:
4 (a) One public member, for a term expiring on July 1, 2002.
5 (b) One public member, for a term expiring on July 1, 2003.
NoTE: Provides that the 2 new public members, who are appointed to the board for
Z%a()gsgered 4-year terms, will have initial terms that expire on July 1, 2002 and July 1,
6 SEcTION 12. Initial applicability.
7 (1) The treatment of section 440.037 (4) of the sfatutes first applies to cases of

@ possible unprofessional conduct that are W n the effective date of this

9 subsection.

10 (2) The treatment of section 440.037 (5) of the statutes first applies to formal
11 complaints that are filed on the effective date of this subsection. }___.
w%brﬂew Wg@ 7 (6%@#@3&9@%@11% to
1 are.commenced-on.the effective-date.ofthis subsection.
$ Yf0.03F( 6> and
14 (4) The treatment of sectioﬁ 48.02 (3) (c) and (d) of the statutes first applies
15 to cases of unprofessional conduct for which a formal complaint is filed on the

16 effective date of this subsection.

e, (END)
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Note that “person” is broadly defined in s. 99('{01 (26), stats.
INSERT 16-19:
SECTION 1. Effective dates. This act takes effect on the day after publication,
except as follows:
(1) The treatment of sections 69.18 (2) (g) and 979.01 (1n) and (1p) of the

statutes takes effect on the first day of the 6th month beginning after publication.
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